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SXATE  V.  HUNTEB. 

[5  iBXDKUi'i  Law,  800.] 
EOAD  18  USSD  BT  PUBLIO  FOB  TwXHTT  TbABS  OB  MOBS  withovl 

obstniction  or  hindrance,  a  grant  from  the  owners  of  the  Und,  orer  which 
the  road  mna,  may  be  presnmed. 
FiBaoK  MAT  BB  Indigtbd  FOB  A  NuiSAHOB  whoee  Mnrants  at  hia  oommaBd 
oreei  a  fence  acroos  a  pablio  road  passing  through  his  knd,  or  wh4>^  after 
it  has  been  erected,  keeps  it  up. 

LnnoTMEirF  for  nuiaanoe  in  obfitraotmg  a  pablio  road.  Eri- 
denoe  showed  tbat  it  had  been  used  as  a  public  road  for  oyer 
twenty  years.  Defendant  resided  upon  and  owned  a  plantation 
orer  which  the  road  ran,  and  his  servants  when  he  was  not  act- 
ually present  constructed  a  fence  across  it,  so  as  to  prerent 
tnrel  thereon.  The  instructions  of  the  court  below  appear  in 
the  opinion.    Juiy  found  the  defendant  guilty. 

WkUaker,  attorney  general^  for  the  state. 

No  counsel,  in  this  court,  for  the  defendant. 

By  Ck)nrt,  Dajhel,  J.  The  court  charged  the  juiy,  that,  if 
the  road  had  been,  in  point  of  fact,  used  by  the  public,  without 
obstruction  or  hindrance  for  twenty  years  or  more,  a  grant 
from  the  owners  of  the  land,  oyer  which  the  road  ran,  might  be 
presumed  after  that  lapse  of  time.  This  part  of  the  charge,  we 
think,  was  correct;  and  it  was  as  fayoiable  to  the  defendant  as 
he  had  any  right  to  expect:  State  y.  Marble^  4  Ired.  L.  818. 
Seoondly,  the  court  charged  the  juiy,  that,  if  the  defendant  had 
either  oOTunanded  the  nuisance  to  be  erected,  or  after  it  was 
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done,  he  had  kept  it  up,  using  the  field  for  agriculture,  and  con- 
tinued the  fence  around  it  for  that  purpose,  he  was  guilty.  This 
part  of  the  charge,  we  think,  was  also  correct.  In  the  case 
of  State  y.  PoUok^  Id.  803,  the  proprietor  of  the  land  (where  a 
gate  had  unlawfully  been  erected  across  a  public  road)  sold  it 
to  A.,  who  neyer  actually  entered  into  the  land,  but  leased  it  to 
others  as  his  tenants,  who  kept  up  the  gate.  This  court  said, 
that  the  tenants  who  used  the  gate  by  keeping  it  closed  and  im- 
peding the  trayel,  were  no  doubt  guilty.  The  judgment  mueft 
be  affirmed,  and  this  opinion  certified. 
Ordered  to  be  certified  accordingly. 


NuiBAKCB  IH  A  HiOHWAT:  See  Dygert  r,  Sehenek^  86  Am.  Deo.  076;  AflC- 
#011  T.  FaoBon,  81  Id.  123;  CammomoeaUh  y.  WQkmmm^  26  Id.  664;  State  ▼. 
Ma^or  and  Aldermen  qf  Mobile,  9(i  Id.  664. 

Qbjlst  tob  Hiohwat  Psbsumbd  nioM  UiairnsauniD  Uss:  See  Folai- 
Une  y.  Botton,  33  Am.  Deo.  711,  and  cases  collected  in  note  thereto;  Barker 
y.  CZari,  17  Id.  428;  Beed  v.  NorU^field,  23  Id.  662,  and  note.  The  principal 
case  Is  oited  to  the  point  that  the  use  of  a  road,  as  n  pablio  highway  for 
twenty  years,  will  anthorise  a  jury  to  presume  its  dedication  to  that  purpose^ 
in  iStoe  y.  CardweU,  Bnsb.  248;  Aahew  v.  Wynne,  7  Jones'  L.  32;  Staie  ▼• 
MeDanM,  8  Id.  286. 


State  t;.  Godwin. 

{5  Tmcnw.T.t  Law,  401.] 

AmujLTm  OouBT,  KAyuro  Jubisdiction  only  or  Qubstioiiv  or  Law,  out 
VOT  Go  outsinx  or  ths  Rboord  and  pay  regard  to  affidayits  read  vpem 
motion  for  a  new  trial  in  the  court  below  and  ordered  sent  np  with  ihs 
raoord.  If  advantage  is  sought  of  any  eztrinaio  matter  which  oodms  at 
the  trial,  it  must  be  put  into  the  record,  cm  a  fact,  or  be  stated  in  an  az* 
caption,  and  not  left  to  be  collected  by  this  court  upon  evidence. 

Iv  n  No  OnjxonoK  in  Law  to  thb  Vebdiot,  that  a  juror  in  a  capital  oasa 
at  first  was  not  for  conviction,  but  finding  a  majority  was  against  him, 
after  deliberation  with  them,  united  publicly  and  of  bis  own  accord  in 
the  verdict. 

IxDioxMBirr  for  murder.  Upon  the  polling  of  the  jnxy,  eleyen 
of  them  answered  guilty,  aimply;  bat  the  other  jnror  stated, 
that  when  he  first  went  out  he  was  not  for  finding  the  prisoner 
gnilty,  bat  finding  a  majority  against  him,  he  agreed  to  a  yer- 
dict  of  gailty.  Being  then  asked, "  What  is  yoar  verdict  nowf** 
he  replied,  *'  I  find  the  prisoner  gailty.''  Motion  was  then  made 
to  set  aside  the  verdict  apon  the  ground  that  the  juiy  had 
agreed  to  decide  according  to  the  majority,  and  for  the  reason 
that  the  constable  left  the  door  of  the  juiy-room,  thereby  allow- 
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ing  an  opporkinify  to  tamper  with  the  juiy.  The  latter  ground 
was  supported  by  affidavits.  Motion  refused,  and  sentence  pro- 
Doonoed.  Defendant  appealed,  and  the  jadge  ordered  the  affl- 
dftTits  sent  np  with  the  record. 

WhUaker,  aUomey  general,  for  the  state. 

Saunders,  for  the  prisoner. 

By  Court,  Butfin,  C.  J.  It  is  not  in  the  power  of  this  oonri 
to  look  into  the  affidavits,  or,  at  least  to  act  on  them.  One 
would  think  this  most  be  understood,  upon  a  moment's  reflec- 
tion on  the  nature  of  the  jurisdiction  of  the  court.  In  matters 
of  common  law,  it  is  strictly  a  court  of  error  and  can  only  re- 
Tiew  the  matters  of  law.  We  therefore  can  not  go  out  of  the 
record,  or  pay  any  regard  to  affidavits;  for  the  evidence  forms 
no  part  of  the  record.  A  record  is  constituted  of  the  pleadings, 
Vbe  acts  of  the  parties  in  court,  and  the  acts  and  doings  of  the 
jury  and  court  thereon.  If  advantage  is  sought  of  any  ex- 
trinsic matter,  which  occurs  at  the  trial  or  in  the  course  of  pro- 
ceeding, it  must  be  put  into  the  record,  as  a  fact,  or  be  stated 
in  an  exception,  and  not  left  to  be  collected  by  this  court  upon 
evidence.  This  evidence  is  directed  exclusively  to  the  judge, 
who  tried  the  cause;  and  his  determination  on  it  is  conclusive. 
He  ought  not  to  state,  therefore,  the  evidence  submitted  to  him, 
but  his  judgment  as  to  the  &ct  itself,  which  the  evidence  was 
oflEared  to  establish.  It  is  true,  that,  in  an  exception  to  an  in- 
struction to  the  jury,  the  evidence  is  set  forth;  for  that  is  neces- 
sary, that  it  may  be  seen  that  the  instruction  was  not  upon  an 
abstract  question  of  law,  but  on  one  applicable  to  a  state  of  facts, 
which  might,  upon  evidence,  be  hypothetically  assumed;  and, 
then,  the  verdict,  in  accordance  with  the  instruction,  affirms  the 
fscts  to  be  as  supposed.  In  such  a  case,  both  the  facts  and  the 
law  are  distinctly  found  in  the  record  by  the  several  proper  per- 
sons. But  on  occasions  like  the  present,  the  evidence  is  ad- 
dressed to  the  judge,  and  he  is  to  determine  as  well  the  matter 
of  fact  as  of  law.  His  decision  in  respect  to  the  latter  point 
only  is  subject  to  review.  We  can  no  more  interfere  with  his 
decision  upon  the  question  of  fact  before  him,  than  we  can  with 
the  dedsion  of  the  juiy  upon  an  issue.  When,  therefore,  a  mo- 
tion is  made  to  vacate  a  verdict  for  certain  alleged  causes,  the 
first  thing  is  to  ascertain,  whether  the  alleged  causes  really  ex- 
ist; for,  until  the  &cts  be  found,  no  question  of  law  can  arise, 
and,  as  this  court  is  confined  to  the  consideration  of  the  matter 
of  law  only,  we  can  in  such  a  case  do  nothing.    For  there  is  no 
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fact  found  in  the  record  to  impeach  the  yerdict,  which  is  appai^ 
entlj  regular;  and,  therefore,  acting  judicially,  we  must  assume 
tliat  the  application  was  unsupported  in  point  of  fact,  though 
7e  might,  in  our  priyate  judgment,  think  that  there  was  eyidenoe 
before  the  judge,  on  which  he  might  or  ought  to  haye  found  the 
fiicts,  that  the  yerdict  was  giyen  according  to  the  opinion  of  the 
majority  of  the  jury,  or  that  the  jury  was  tampered  with,  or 
might  haye  been. 

We  find  ourselyes  constrained  to  make  these  extended  obeer- 
yations,  because  the  i>oint  may  in  some  eases  be  of  immense 
consequence,  and  it  would  seem,  that  our  repeated  attempts 
hitherto  to  make  ourselyes  intelligible,  haye  not  been  as  success- 
ful as  we  had  hoped.  Lord  Hale,  2  P.  C.  306,  says,  if  a  juror 
be  guilty  of  misconduct,  and  this  appears  by  examination,  **  the 
judge,  before  whom  the  yerdict  is  giyen,  may  record  the  special 
matter,''  or,  as  he  says  in  the  next  page,  ''  he  may  indorse  it  on 
the  record  or  pastea,*'  and  thereupon  the  yerdict  shall  be  set 
adde.  In  State  y.  MUer,  1  Dey.  Sc  Bat  L.  500,  both  of  the 
judges,  who  deliyered  opinions,  referred  to  those  passages,  as 
containing  the  proper  directions  as  to  the  mode  of  proceeding, 
and  declared  their  opinion,  that  if  the  judge,  who  tried  the 
cause,  had  caused  the  proofs  to  be  annexed  to  the  record  (as 
here),  this  court  could  not  examine  them,  in  order  to  determine 
the  fact,  but  that  it  was  absolutely  necessary  that  it  should  be 
found  in  the  record.  In  State  y.  Ephraim^  2  Id.  163,  the  same 
positions  were  repeated  as  explicitly  as  possible,  and  the  court 
refused  to  consider  the  eyidence.  Since  that  time  the  facts  haye 
generally  been  stated  by  the  judge,  as  in  State  y.  Little,  at  the 
last  term,  6  Ired.  68,  and  others;  and  we  express  the  hope 
that  hereafter  that  course  will  be  inyariably  adopted.  The  con- 
dusion  thus  announced,  though  unayoidable,  would  be  a  source 
of  sincere  regret,  if,  in  our  opinion,  there  was  really  any  ground 
for  the  prisoner's  motion.  But  if  we  could  look  into  the  affi- 
dayits,  we  should  be  obliged  to  say,  that  they  present  no  reason^ 
either  of  fact  or  law,  for  disturbing  the  judgment. 

There  is  nothing  to  raise  a  suspicion  that  the  yerdict  was  not 
the  result  of  the  conscientious  and  unanimous  oonyiction  of 
the  jurors.  One  of  them  hesitated  at  first,  as  any  man  may 
upon  so  solemn  a  question;  but,  ui)on  consultation  with  his 
fellows,  and  deliberation,  he  united  publicly  and  of  his  own  ao» 
cord  in  the  yerdict. 

So  far  from  establishing  improper  conduct  in  the  jury,  none 
is  eyen  imputed  to  them.    It  is  only  said,  that  the  jury  was  left 
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in  sach  a  aitaation  by  the  constable,  as  to  a£Poid  an  opportonily 
for  tampering  with  them.  But  that  was  only  bare  suspicion, 
and  seems  to  have  been  wholly  unfounded.  The  jury  was  kept 
constantly  together,  and,  likewise,  separate  from  other  persons 
by  being  locked  up  in  the  usual  jury-room  in  the  court-house  by 
the  constable,  who  remained  at  the  door  except  for  short  inter- 
nals, during  which  he  was  absent  for  the  purposes  of  the  lawful 
nccommodation  of  the  juiy,  and  to  carry  to  the  judge  a  request 
from  the  juiy.  If  anything  improper  had  occurred  during 
those  absences,  the  officer  might  have  been  punished.  But  his 
constant  presence  at  the  jury-room,  was  not  requisite  to  the 
validity  of  the  rerdict,  seeing  that  he  kept  the  jury  together  the 
whole  time,  and  took  care  that  no  one  else  had  or  could  hare 
access  to  them. 

The  court  perceires  no  error  in  the  record;  and  the  usual  cer- 
tificate must  be  sent  to  the  superior  court  to  that  effect. 

Ordered  to  be  certified  accordingly. 


Afpkllatb  Goubt  is  CoNnmED  to  Pboois  upon  wiiich  the  decree  im- 
peached for  error  was  foonded:  QUUa  v.  Martin^  25  Am.  Deo.  729;  new  evi* 
dcnoe  can  not  be  leoeiTed,  it  seems,  even  by  the  consent  of  the  parties:  Ltrnt 
▼.  Dcfrmomt  86  Id.  043. 


ThSSi  EX  DEBL  SUBAKKAH  NeEDHAM  V.  BbANSON  ET  AL. 

[6  iBlDKLL'i  Law,  496.] 

Whsbb  Land  is  Conyeybd  to  Husband  and  Wife,  they  do  not  take  In- 
terests in  the  land  as  joint  teoants  or  tenants  in  common,  bat  take  es- 
tates in  fee  by  entireties  and  not  by  moieties.  A  conveyance  by  the  hns- 
band  does  not  divest  the  wife's  interest,  and  on  his  death  she  is  entitled  to 
the  whole  estate. 

DiCLABATION  IN  ifijECTMSNT  MAT  BB  AGAINST  SXVEBAL  DSTENDANTS,  hold- 
ing distinct  parcels,  where  the  plaintiff  claims  against  all  upon  the  same 
title. 

Ejeotickht.  Plaintiff  sued  as  lessee  of  Susannah  Needham. 
Defendants  introduced  in  eyidence  a  deed  of  trust  from  Need- 
ham  and  his  wife,  Susannah,  to  which  she  had  never  been 
privately  examined,  to  one  Moffitt,  with  power  to  sell  the  tract 
in  several  parcels.  From  said  Moffitt  defendants  held  convey- 
ances of  separate  and  distinct  parcels.  Needham  died  two 
years  before  this  suit  was  commenced.  Jury  returned  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  court  as  to  a 
misjoinder  of  defendants.  The  court  set  aside  the  verdict  and 
nonsuited  plaintiff,  from  which  judgment  plaintiff  appeals. 
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Morehead,  for  the  plaintiff. 

MendmhaU  and  J,  H.  HaughUm,  for  the  defendants. 

By  Court,  Dakiel,  J.  The  deed  from  the  executors  of  Cbx». 
dated  the  twenty-fourth  of  March,  1823,  conyeyed  the  land  to 
John  Needham  and  Susannah,  his  wife,  and  their  respectiye 
heirs.  The  husband  and  wife  did  not  take  interests  in  the  land, 
either  in  joint  tenancy  or  as  tenants  in  common,  but  they  took 
estates  in  fee,  by  entireties  and  not  by  moieties.  The  husband 
alone  could  not,  by  his  own  conyeyance,  divest  the  wife's  estate 
or  interest.  So  that,  on  her  surviying  him,  she  was  entitled  ta 
the  whole  estate:  Oo.  lit.  187;  Doe  ex  dem.  Freestone  y.  ParraU, 
6  T.  B.  652;  Doe  ex  dem.  Dormer  y.  Wilson,  4  Bam.  &  Aid.  303; 
1  Bop.  Hus.  and  W.  51, 52.  The  deed  to  Moffitt  did  not  conyej 
Mrs.  Needham's  interest  in  the  land,  as  she  was  not  priyily  ex* 
amined,  as  the  law  directs. 

On  the  second  question  raised  by  the  defendants,  and  on  which 
the  judge  nonsuited  the  plaintiff,  to  wit,  that  the  interest  in  the 
land  claimed  by  the  defendants  was  not  a  joint  interest,  but  was 
a  seyeral  and  distinct  interest  in  seyeral  distinct  portions  of  the 
whole  tract,  as  described  in  the  declaration,  the  judge  erred,  we 
think,  because  the  defendants  pleaded  jointiy  and  tried  jointly. 
The  case  of  Den  ex  dem.  Love  y.  WUbovm  et  dl,,  decided  at  this 
term,  see  5  Ired.  L.  344,  setties  the  law  upon  this  point  of  the 
case  in  fayor  of  the  plaintiff.  The  judgment  must  be  reyersed, 
and  a  judgment  rendered  for  the  plaintiff  against  those  defend- 
ants, against  whom  the  juzy  found. 

Judgment  below  reyersed  and  judgment  for  the  plaintiff. 


Under  a  CoirysTANOB  to  Husband  and  Wm,  they  «re  not  feised  of 
moietieB  bat  of  the  entirety,  and  the  sorvivor  takes  the  whole:  ffarding  ▼• 
SpHnfjer,  31  Am.  Dec  61,  and  caaee  oolleeted  in  the  note;  Svffem  y.  McCum' 
neU,  32  Id.  439,  and  note  444.  Conyeyanoe  of  land  to  a  man  and  hia  wiCt 
and  their  heirs  vests  the  entirety  in  each  of  them;  and  npon  the  death  of  one 
of  them,  the  survivor  takes  the  whole  in  severalty:  Woodford  y.  HIgllft 
Winst.  (N.  a)  237. 

PLAINTIVy  MAT  Su>  IN  On>  ACfRON  All.  PBBSONS  IN  POSSESSION  of  WUf 

part  of  the  land  he  claims:  S^varf*  Hein  v.  OoaUer,  15  Am.  Deo.  781.    8m 
9i\MO  Dm  r.Smowkm,  22  Id.  4M. 
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BaILET    v.   MiLLEBy   Ex'b. 

[5  IxsDKLL'B  Law,  iU.] 
teAVDrATHXB    IS    LlABLE  AS    EXSCUTOR  DS  SON    TOBT  TO  GbBDIXOBS  of  ft 

deoMaed  father  who  had  made  »  fraadalent  oonveyance  of  ilayes  to  hi* 

infant  son,  where  the  grandfather  has  taken  possession  of  them  for  the  nso 

and  benefit  of  the  infant. 
Wkxbi  a  FRAUDULEirr  Donee  Disposes  ow  the  Goods  to  another,  who 

acoepts  them  bona  Jide  upon  a  porchase,  or  even  to  keep  for  the  donee^ 

meh  vendee  is  not  an  ezecntor  de  son  toH;  but  an  infant  donee  has  no 

capacity  to  appoint  sach  a  bailee. 
teABT  OW  Tender  Years  can  not  Take  PoesESSiov  or  OoaDB»  nor  be  an 

ezecntor,  nor  be  sned  as  one. 
FoauuKuoN,  OocuFATioN,  OB  DuPOBiTioN  ov  TBM  Bmon  OV  A  DMUEJUEM'I 

make  a  person  an  ezeontor  de  mm  tcrt^ 

Debt  against  defendant  as  exeentor  de  son  iori»  The  facts 
•ufBfiiently  appear  in  the  opinion. 

No  oonnflel  appeared  in  this  court  for  the  phuntift 

Badger  and  Moore,  for  the  defendant. 

Bj  Court,  BumN,  0.  J.  The  conreyanoe  of  the  father  to  his 
son  was  yolontary,  and  made  when  the  donor  was  insolvent  or 
on  the  brink  of  insolvency,  and  was  clearly  void  as  to  debts  ex« 
iating  at  the  time.  It  has  been  so  found  by  the  jury.  There- 
fore, as  respects  the  present  plaintiff,  the  slaves  are  still  regarded 
as  the  goods  of  the  deceased  debtor.  There  is  no  doubt  that  a 
fraudulent  donee  is  liable,  as  executor  of  his  own  wrong:  Ed- 
ioarda  v.  Harben,  2  T.  B.  587.  But  it  is  said  that,  although 
that  be  true,  yet  one  who  takes  possession  as  the  agent  of  the 
fraudulent  donee,  does  not  become  executor,  as  he  has  a  fair 
color  for  his  possession,  which  gives  a  character  to  it,  and  shows 
that  be  did  not  intend  to  administer  the  goods,  or  in  any  man- 
ner to  treat  them  as  the  effects  of  the  deceased,  which  is  said 
upon  the  authority  of  Tamer  v.  Child^  1  Dev.  L.  26  [17  Am. 
Dec.  655].  That  case,  in  which  the  doctrine  held  by  the  major- 
ity of  the  court  seems  to  us  to  be  carried  to  the  utmost  extreme, 
does  not,  we  think,  apply  to  the  present.  There  everything  was 
assumed  to  be  bona/lde,  and  that  the  agent  continued  to  act  un- 
der a  sense  of  duty,  and  without  being  aware  that  the  author- 
ity, which  he  derived  from  his  principal,  ceased  at  his  death. 
I£s  acts  had  a  lawful  beginning,  and  that  was  sufficient  to  ex- 
cuse him,  as  the  court  thought.  But  the  contrary  is  the  case 
liere.  The  origin  and  continuance  of  the  defendant's  possession 
are  tainted  with  fraud,  and  without  color  of  authority  froiQ  any 
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one*  If  indeed,  the  fraudulent  donee  disposes  of  the  goods  to 
another,  who  accepts  them  bona  fide  upon  a  purchase,  or  even  to 
keep  for  the  donee,  the  yendee  or  bailee  would  not  be  executor 
de  son  tort:  Com.  Dig.,  Administrator,  C.  But  that  is  because 
there  is  apparentlj  no  wrong  in  any  one  in  that  transaction,  and 
the  possessor  has  no  reason  to  consider  the  goods  as  being  of 
the  estate  of  the  deceased.  In  this  case,  however,  it  is  begging 
the  question,  to  call  the  defendant  the  agent  of  the  donee.  He 
is  not  his  agent.  He  was  never  constituted  his  agent  by  any  act 
of  the  donee,  who  had  no  capacity  for  that  purpose.  The  de- 
fendant is  in  no  way  the  agent,  except  so  far  as  he  made  himself 
so.  His  authority  was  not  conferred  on  him,  but  was  officiously 
assumed  by  him,  and  but  pretended.  Therefore,  he  can  not 
protect  himself  under  the  allegation,  that  he  derived  the  goods 
under  a  person,  who  claimed  titie  to  them,  and  being  in  posses- 
sion, assumed  to  dispose  of  them.  On  the  contrary,  the  donee 
here  veas  incapable  of  assenting  to  the  gift,  did  not  take  posses- 
sion, and  could  not  take  it,  and  was  of  such  tender  years  that  ha 
could  not  be  executor,  nor  be  sued  as  such. 

If,  then,  the  defendant  be  not  liable  in  this  action,  no  one 
would  be;  which  is  another  reason  why  the  case  is  not  within 
the  rule,  that  a  bailee  of  an  executor  of  his  own  vnrong  does  not 
also  become  such  executor:  since  in  such  case,  there  is  a  person 
liable  to  the  creditors.  But  here  there  is  none,  unless  the  de- 
fendant be.  For,  if  the  grandchild  were  of  age  to  assent  to  the 
deed  and  even  to  fill  the  office  of  executor,  he  could  not  be  sued 
by  the  creditor;  as  it  is  not  the  paper  title  merely  that  makes 
one  an  executor  of  his  own  wrong,  but  it  is  the  disposition,  or 
possession  and  occupation  of  the  effects  that  do  it.  Here  the 
infant  sets  up  no  titie  and  has  no  possession;  but  the  defendant 
takes  it  on  himself  to  set  up  a  titie  on  behalf  of  the  infant,  to 
take  possession  and  to  defend  it  for  him,  although  the  infant, 
if  a  donee  at  all,  is  a  fraudulent  donee.  Such  unasked  interfer- 
ence must  be  at  the  defendant's  risk;  for  he  had  no  light  or 
duty  to  take  charge  of  these  negroes,  as  the  property  of  his 
grandson,  unless  they  should  turn  out  to  be  the  grandson's. 
Pia  possession  renders  him  liable  to  the  deceased  creditors,  as 
executor  de  son  tort,  in  the  same  manner  as  it  would  enable  the 
true  owner  of  the  slaves,  if  a  third  person,  to  maintain  detinue 
for  them.  If  this  were  not  so,  every  insolvent  might,  by  collu- 
sion with  his  near  relatives,  defeat  his  creditors  by  conT^yanees 
to  his  infant  children. 

Judgment  affirmed. 
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BoNn  mvDXE  Bbmd  Fsuudulbht  aa  to  Gudiiobs  ii  liable  to  them  m 
«iMotor  de  mm  tori  for  personal  property,  the  poeaeflsioii  of  wfaioh  he  htm 
taken:  Tucker  ▼.  WUikmu,  81  Am.  Deo.  661;  so  also  U  the  adminUtmtor  ol 
afmndalant  Msignee:  McMcrine  ▼.  Storey,  Mr^  34  Id.  874;  so  is  any  one 
vbo  nnlawfoUy  holds  the  property  of  a  deoeden^  thoogh  he  may  have  orif> 
bslly  taken  possession  of  it  by  an  agent  in  aaotber  slate:  Hopkbu  ▼.  Tomta, 
89Id.407.    See  Ba&3Qdb ▼.  Soo^  88 Id.  07& 


OaXHINQS   V.   WtTiTiTAMH. 

[6  laiDKLL'to  Law,  487.] 
BvUiraB  OV   TBI  GOUBT  AOAINST  THE  PaRTT  IN  WHOU  FATOB  JUBOMnrf 

WAS  Gnmr,  on  an  appeal  by  the  other  party,  should  not  be  stated  in  the 
record,  as  they  almost  necessarily  draw  the  court  into  diaoossions  not 
material  to  the  decision  of  the  cause,  in  order  to  avcud  an  inference 
from  its  silence  of  an  approbation  of  the  position. 

YomABLB  Mabbiaoss  asb  Rbooonizbd  both  IK  THB  Gakon  and  Coxmov 
Law  a8  Valid  ontil  set  aside  by  proceedings  in  the  ecclesiastical  coorts 
ag^dnst  the  parties;  hence,  after  the  death  of  either,  the  marriage  osa 
not  be  impeached,  and  is  made  good  ab  initio, 

WvBBB  Mabriaob  IS  BVTWBBir  Pbbsoks  Onb  of  Whom  has  no  GAPAOirr 
to  oontract  marriage  at  all,  the  marriage  is  Toid  absolutely  and  ab  M- 
UOf  and  may  be  inquired  of  in  any  court.  Under  such  a  marriage  no 
civil  rights  can  be  acquired. 

Ir  D    BVIDBNOB    ON  WhIGH  A  JUBT    MAT    PBBSUMB  A  OONTBTANCB    from 

the  original  owner,  that  a  person  has  been  in  the  ezdusive  possession  of 
ft  dave  from  the  death  of  such  owner,  and  for  forty  years,  claiming  under 
a  deed  from  him  that  reserred  a  life  estate,  and  which  was  never  im- 
peached  by  his  relatlyes  or  personal  repreeentati  ves,  and  that  such  allaged 
deed  has  been  destroyed  by  the  burning  of  the  register's  office. 
PCMBSflioN  OV  A  Slatb  vob  A  Gbbat  Lbnoth  OV  TiMB  Ii  grouod  far  pro- 
suming  a  conveyance  thereof. 

Dbuhub  for  a  alare  Dick,  issae  of  a  female  glare  Oliye.  One 
Herring  owned  Olive,  and  conyejed  her  in  1796  to  his  daughter 
Nancy,  reeerring  a  life  estate.  In  the  same  year  he  died,  and 
Nancy  and  one  Williams  intermarried,  and  Williams  took  pos- 
session of  said  Olive,  claiming  her  and  her  issue  until  1836. 
They  liyed  together  as  husband  and  wife  until  Nancy's  death  in 
1818,  raising  a  laige  family  of  children,  among  whom  was  de- 
fendant. Howeyer,  in  1789  Williams  was  married  to  one  Sarah 
Parker,  who  soon  after  eloped  and  neyer  returned  to  liye  with 
him,  and  who  did  not  die  until  1825.  The  defendant  in  1886 
took  out  letters  of  administration  on  Nancy's  estate,  and  subse- 
quently on  the  estate  of  his  grandfather  Herring.  Defendant 
daimed  the  slayes  as  part  of  his  mother's  estate,  and  got  pos- 
■niMiinn  of  them.    Williams  obtained  possession  of  Dick,  and 
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sold  liim  to  plaintiff.  Defendant  snbsequentlj  obtained  poasea* 
sion,  and  after  a  demand  and  refusal  this  action  was  commenced. 
Plaintiff  produced  a  copj  of  the  deed  from  Herring  to  Nancj 
and  showed  Williams'  possession  from  1796  to  the  commence* 
ment  of  this  suit,  and  that  the  deed  had  been  burned  in  the 
court-house.  The  court  instructed  the  jury  that  they  might 
presume,  from  the  evidence,  a  valid  conyeyance  to  Nancy. 
Plaintiff  asked  the  court  to  instruct  the  jury  that  after  the  death 
of  Nancy  the  validity  of  the  marriage,  which  was  in  fact  cele- 
brated by  Williams  and  Nancy,  could  not  be  questioned  by  de- 
fendant, and  that  the  jury  might  presume,  from  the  evidence,  a 
conveyance  from  Nancy  to  Williams.  The  court  refus^  the 
first  as  immaterial,  although  deeming  it  correct,  but  gave  the 
latter  part.    Verdict  for  plaintiff.    Defendant  appealed. 

Strange  and  WinsUmy  for  the  plaintiff. 

By  Ck)urt,  Buxvnr,  0.  J.  If  it  were  admitted,  that  the  in* 
atruction  prayed  for,  as  to  an  estoppel  on  the  defendant  to  deny 
the  marriage  of  his  parents,  was  correct,  and  that  it  was  ezrone- 
ons  to  refuse  it;  the  judgment  rendered  in  favor  of  the  person, 
against  whom  the  error  operates,  could  not  be  affected;  for  that 
would  be  no  ground  for  reversing  it,  nor  could  it  for  that  rea> 
son  be  affirmed,  if,  for  some  other  error  against  the  appellant, 
it  ought  to  be  reversed.  It  is  to  be  regretted,  therefore,  that 
auch  points  should  be  stated  in  the  record,  as  they  almost  neces- 
sarily draw  the  court  into  discussions  not  material  to  the  decis- 
ion of  the  cause,  in  order  to  avoid  an  inference  from  our 
silence  of  an  approbation  of  the  position.  Such  is  the  case  on 
this  occasion,  as  the  counsel  for  the  plaintiff  has  pressed  this 
point  in  the  argument  here.  We  have  therefore  to  say,  that  we 
think  that  part  of  the  instruction  was  properly  refused;  not  be* 
cause  it  was  immaterial,  but  because  it  was  entirely  erroneous* 
The  death  of  one  of  the  parties  to  this  marriage  makes  no  dif- 
ference, as  to  the  power  of  inquiring  into  its  validity,  for  any  and 
all  purposes.  There  is  a  distinction  in  the  law  between  void 
and  voidable  marriages,  where,  even,  they  were  regularly  solem- 
nized. The  latter,  which  are  sometimes  called  marriages  de facto, 
are  such  as  are  contracted  between  persons,  who  have  capacity 
to  contract  marriage,  but  are  forbidden  bylaw  from  contracting 
it  with  each  other:  as  to  which,  therefore,  there  was  a  jurisdic- 
tion in  the  spiritual  courts  to  declare  the  nullity  of  tiie  mar- 
riage. But  until  the  nullity  was  thus  declared,  as  an  existing 
marriage,  it  was  recognized  as  valid  both  in  the  canon  and  com- 
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monlaw;  and,  aa  there  can  be  no  proceeding  in  the  eodemaBticiil 
oouri  against  the  parties,  after  their  death  or  that  of  one  of  them, 
that  eyent  yirtnally  makes  the  marriage  good  ab  initio  to  all  in- 
tents, and  the  -wife  and  hnshand  may  have  dower  and  curfceqr 
and  the  issne  will  be  legitimate:  Go.  Lit.  82,  83.  But  where 
the  marriageis  between  persons,  one  of  whom  has  no  capacity  to 
contract  marriage  at  all,  as  where  there  is  a  want  of  age,  or 
understanding,  or  a  prior  marriage  still  subsisting,  the  marriage 
is  Toid  absolutely  and  from  the  beginning,  and  may  be  inquired 
of  in  any  court.  For,  although,  in  such  case  there  may  be  a 
proceeding  in  the  ecclesiastical  court,  it  is  not  to  dissolye  the 
marriage,  but  merely,  for  the  conrenience  of  the  parties,  to  find 
the  tact  and  declare  the  marriage  thereupon  to  hare  been  Toid, 
06  inUio;  and  no  civil  rights  can  be  acquired  under  such  a  mar* 
riage.  It  is  said  to  be  no  marriage,  but  a  profanation  of  mar> 
riage,  and  ^efac^m  is  a  nullity. 

Thus,  "  if  a  man,  seised  of  land,  take  a  wife,  and  during  thd 
marriage,  he  taketh  another  wife,  and  the  husband  die,  leaving 
both  wives,  the  latter  shall  not  have  dower;  because  the  marriage 
between  them  is  void.  And  if  a  woman  take  a  husband,  and, 
living  the  same  husband,  she  marries  another,  who  is  seised  of 
land,  and  the  second  husband  dieth,  she  shall  not  have  dower 
of  his  land:  Causa paiei:"  Perk.  3, 804, 805.  The  same  doctrine 
is  laid  down  by  Lord  Holt,  in  Hemming  v.  Pricey  12  Mod.  482| 
and  is  found  in  JRiddlesden  v.  Wogan,  Oro.  Eliz.  868,  and  in 
many  other  cases.  Bigamy  repels  the  right  to  administer  on 
flie  estate  of  the  husband  or  wife,  and  to  a  distributive  share, 
and  to  the  acquisition  by  the  husband  of  the  personal  properly 
of  the  wife  by  the  marriage.  TJx>on  these  points  there  are 
numerous  cases  in  the  English  books;  and  we  have  acted  on  the 
same  principles  in  this  state:  Irby  v.  WUaon,  1  Dev.  &  B.  Eq. 
568;  Brine^ar  v.  Chqffm,  3  Dev.  108.  As  to  the  manner  of  in- 
quiring into  matter  of  this  sort,  it  can  not  be  doubted  that  it 
must  be  by  the  jury,  as  of  any  other  question  of  fact,  or  mixed 
question  of  fact  and  law.  Owing  to  the  peculiar  division  of 
jurisdiction  between  the  ecclesiastical  and  common  law  courts 
in  England,  it  was  held  in  early  periods,  that  no  special  matter, 
avoiding  a  marriage,  as  bigamy  for  example,  could  be  specially 
pleaded  in  a  real  action,  but  that  the  plea  must  be  in  the  genend 
form  of  ne  ungues  aocouple  in  loyal  matrimonie,  and  that,  upon 
issne  joined  thereon,  a  writ  was  sent  to  the  bishop  of  the  dio* 
esse,  within  which  the  other  party  alleged  the  marriage  to  have 
been  celebrated,  and  his  certificate  in  return  was  conclusive 
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boUi  of  the  &et  and  legaliiy  of  the  maniage:  Ifyn's  Case,  Pyer, 
368  b;  Bofnna  t.  Crutchley,  2  Wils.  122.  But  that  neoeflaarOy 
'  eonld  only  extend  to  marriages  wiiliin  England;  for  the  bishop 
had  no  better  means  of  inqniiing  into  the  &ct  of  mairiage  in 
another  ooantry  than  the  civil  judge,  and  had  no  more  author- 
ity to  pronounce  on  its  legality.  Hence  it  is  dear  law  in  Eng^ 
iBuad,  that,  as  to  foreign  marriages,  the  plea  must  conclude  to 
'^e  oountiy  and  the  trial  be  by  the  jury,  and  not  by  certificate: 
^IderUm  v.  Tlderion,  2  H.  Bl.  159.  A  fortiori  it  must  be  so  here, 
as  we  have  no  bishops,  who  haye  a  legal  ecclesiastical  jurisdio- 
tion  to  determine  on  marriages  and  certify  them.  Of  course, 
this  conclusion  is  a  complete  answer  to  the  notion  of  an  estop- 
pel; for  what  the  law  pronounces  Toid  can  not  estop.  It  may 
be  true,  that,  as  respects  third  persons,  people,  who  hold  them- 
selves out  to  be  man  and  wife,  may  be  responsible,  as  if  they 
were  what  they  profess  to  be:  as  a  man  may  be  liable  for  articles 
furnished  to  a  woman  he  calls  his  wife  and  lires  with.  But  it 
ean  not  affect  the  right  of  property,  as  between  themselves. 

With  respect  to  the  opinions  given  against  the  defendant, 
which  alone  are  properly  before  us,  as  the  defendant  is  the  ap- 
pellant, we  concur  with  his  honor.  If  the  doctrine  of  admitting 
an  ancient  deed,  that  is,  one  more  than  thirty  years  old,  without 
proof  of  execution,  is  to  apply  to  any  conveyance  of  a  chattel, 
it  ought  to  do  so  to  this;  as  the  possession  of  the  properly  and 
the  custody  of  the  deed  have  been,  during  the  whole  time,  in 
the  same  hands,  under  a  notorious  chum  of  title,  and  it  is  act- 
ually proved,  that  the  witnesses  have  both  been  long  dead.  If 
then  the  original  had  been  produced,  it  would  seem  that  under 
the  rule,  it  ought  to  have  been  read.  If  that  be  so,  as  its  de- 
struction, while  in  the  custody  of  the  law,  has  been  clearly  es- 
tablished, a  copy  is  necessarily  evidence;  for  the  copy  is  suffi- 
cient to  establish  the  contents  of  the  original,  in  such  a  case, 
and  that  is  the  whole  purpose  for  which  the  original  would  be 
produced.  But  without  determining  that  point,  we  think  it  was 
evidence,  and  very  strong  evidence,  in  aid  of  the  length  of  time 
and  other  circumstances,  on  which  the  juiy  might  and  ought  to 
presume  a  conveyance  from  Joseph  Herring,  the  original  owner 
of  the  slave.  Here  a  man  has  been  in  exclusive  possession  of  a 
female  slave  for  forty  years,  taking  her  immediately  upon  the 
death  of  the  former  owner,  and  raising  a  number  of  children 
from  her,  and  all  the  time  claiming  them  under  a  deed  from  the 
former  owner,  which  he  had  in  his  possession  and  showed,  un- 
der which  a  life  interest  was  reserved  to  the  maker  of  the  deed, 
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snd  the  absolute  property  given  to  a  person,  nnder  whom  the 
poooooDor  claimed.  The  onqualified  possession  for  so  gzeat  a  pe- 
riody  by  itself,  affords  a  high  presumption  of  a  title;  but  when 
to  it  is  added  the  fact,  that  the  possessor  really  had  an  instiii- 
ment  purporting  to  be  a  deed  from  the  former  owner,  that  never 
was  impeached  by  any  relative  or  representative  of  the  former 
owner,  it  amounts  to  plenary  evidence,  on  which  to  found  a  pre- 
sumption, that  there  was  a  conveyance  by  this  instrument,  as  a 
genuine  one,  or  by  some  other. 

In  like  manner,  as  between  themselves,  we  think  the  actual 
poBsesmon  of  Henry  Williams,  which  is  stated  in  the  case  to 
have  been  exclusive  and  on  a  claim  of  right  by  him  against 
eveiy  person — ^including,  therefore,  Nancy  Herring— -continued 
from  1796  to  1818  in  the  life-tune  of  Nancy  Herring,  with- 
out any  claim  of  title  by  her,  and  with  acquiescence  in  his 
daim  of  title  and  possession:  and  such  possession  of  Williams, 
eontinned  further  to  1836,  without  any  question  of  its  rightful- 
ness by  any  person  claiming  under  her,  does  afford  a  veiy  strong 
preeumption  in  fact  and  law,  that  in  some  manner  he  had  ac- 
quired her  titie,  whatever  it  was.  It  is  true,  that  those  two  per- 
sons lived  together,  and  that,  though  not  man  and  wife,  they 
were  reputed  and  acted  as  such;  and,  therefore,  it  might  be  a 
question,  in  which  of  them  the  possession  was,  as  prima  facie  it 
would  be  deemed  to  be  with  the  titie.  But  that  point  is  not  left 
to  inference,  as  it  is  stated  affirmatively,  that  Heniy  Williams 
had  the  possession,  and  that  it  was  claimed  exclusively  by  him, 
and  that  in  that  claim  the  other  party  acquiesced,  without  set- 
ting up  any  in  herself.  Under  such  circumstances,  the  charac- 
ter of  the  possession  is  not  dubious,  but  clearly  in  Heniy  Will- 
iams,  upon  an  assertion  of  right  in  himself  adverse  to  all  others. 
As  Nancy  Herring  was  then  sui  jurist  she  is  affected  by  such  pos- 
session, as  any  other  person  would  be;  and  there  can  be  no 
doubt,  that  her  action  for  the  slave  would  have  been  bailed  by 
the  statute  of  limitations.  So,  too,  the  possession  for  the  great 
length  of  time  is  ground  for  presuming  a  conveyance  from  her 
as  from  any  other  person.  That  we  ought  in  this  state  to  apply 
such  a  presumption  to  slaves,  in  a  peculiar  manner,  is  clearly  to 
be  deduced  from  the  act  of  1820,  which  makes  a  possession,  that 
would  protect  the  possessor  from  the  action  of  the  owner  under 
the  statute  of  limitations,  that  is,  three  years'  adverse  posses- 
sion, the  owner  being  under  no  disability,  amount  in  itself  to  a 
titie.  That  act  does  not  reach  the. present  case,  because  Nancy 
Herring  died  two  years  before  it  passed.    But  the  policy,  which 
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dictated  it,  reqmies  the  court  to  adopt  and  apply  the  doctrine  of 
the  presomption  of  a  conyeyance  to  the  case  of  alayes  in  a  pecul- 
iar manner.  So  much  of  the  substance  of  our  citizens  consists 
of  slayes,  and  the  right  to  property  in  them  is  so  yigilantiy 
guarded,  and  the  inconveniences  arising  from  divesting  the  pos- 
sessors of  female  slaves  after  long  possession,  and  the  charge  of 
bringing  up  their  families  are  so  manifest,  that  the  legislature 
felt  bound  to  make  the  short  adverse  possession  of  three  years 
constitute  a  good  title;  and  in  like  manner  calls  upon  the  courts 
and  juries  to  presume  a  good  title  upon  long  possession,  xmless 
reasonably  rebutted  by  a  fiduciary  relation,  or  an  acknowledged 
bailment,  disability  of  the  owner,  or  the  like. 
Judgment  a£5rmed. 

VoiDABLB  Mabbiaoxs  cak  bb  Quistiovxd  in  EngUiid  only  by  a  direct 
•nit  for  that  pnrpoBO  in  the  spiritual  oonrt,  and  after  the  death  of  one  of  the 
parties  do  jndicial  prooeedings  can  be  had  to  inqnire  into  its  validity:  Fom^ 
kiU  V.  Murray,  18  Am.  Dec.  344. 

Void  Mabbiaob,  DEninnoN  of. — ^A  marriage  is  termed  void  when  it  is 
good  for  no  legal  purpose.  Its  invalidity  may  then  be  maintained  in  any  pro- 
ceeding, in  any  court,  between  any  parties,  whether  iu  the  life-time  or  after 
the  death  of  the  supposed  husband  and  wife,  and  whether  the  question  arises 
directly  or  collaterally:  1  Bish.  Mar.  and  Div.,  sec.  105,  6th  ed.;  Shelf.  Mar. 
and  Div.  479,  480;  FerlcU  v.  Oojon,  Hopk.  478,  493;  S.  C,  14  Am.  Dec 
664;  Hamtm  v.  SeaXy,  6  Binn.  405;  Gathings  v.  WUliama,  5  Ired.  487  (the  prin- 
cipal case);  Hemming  v.  Price,  12  Mod.  432;  Patterson  v.  Cfaines,  6  How.  (U. 
8.)  650,  592;  FomshiU  v.  Murray,  I  Bland.  479;  S.  C.  18  Am.  Dec.  344; 
Mount  HoUy  v.  Andover,  11  Vt.  226;  Rawdon  v.  Rawdon,  28  Ala.  665;  Jftcf- 
dleborough  v.  Rochester,  12  Mass.  363;  SmaH  v.  Whaiey,  6  Smed.  &  M.  308. 
The  rule  as  to  the  distinction  between  void  and  voidable  marriages  is  that  the 
canonical  impediments,  such  as  consanguinity,  affinity,  certain  corporal  in- 
firmities, etc.,  render  the  marriage  voidable,  while  the  "civil  disabilitiesp 
such  as  a  prior  marriage,  want  of  age,  idiocy,  and  the  like,  make  the  contract 
void  ab  imiio,  not  merely  voidable;  these  do  not  dissolve  a  contract  already 
made,  but  they  render  the  parties  incapable  of  contracting  at  all;  they  do 
not  sunder  those  who  are  joined  together,  but  they  previously  hinder  the 
junction;  and  if  any  persons  under  these  legal  incapacities  come  together,  it 
is  a  meretricious,  and  not  a  matrimonial  union,  and  therefore,  no  sentence  of 
avoidance  is  necessary:**  Elliott  v.  Ourr,  2  Phillim.  19.  We  wiU  proceed  now 
to  discuss  these  sevexal  civil  disabilities,  and  first: 

Pbiob  liABBiAOE  Ukdissolved. — "No  pcrson  can  marry  while  the  former 
husband  or  wife  is  living.  Such  second  marriage  is,  by  the  common  law,  ab- 
solutely null  and  void:  2  Kent's  Com.  79;  1  Bish.  Mar.  and  Div.  299;  Ka^ 
ley  V.  Kenley,  2  Yeates,  207;  WiUiameon  v.  Parisien,  1  Johns.  Gh.  389;  FenUm 
V.  Reed,  4  Johns.  52;  Searie  v.  Price,  2  Hag.  Con.  187;  S.  C,  4  Eng.  Eoo. 
624;  Bayard  v.  Morphew,  2  Phillim.  321;  i>tttfw  v.  Doruyvan,  3  Hag.  Eca  309; 
Sellars  v.  Davis,  4  Yerg.  603;  Jones  v.  State,  6  Blackf.  141;  Toung  v.  Nayhr, 
1  Hill*s  Ch.  (S.  C.)  383;  Zule  v.  Zide,  Sax.  (N.  J.)  96;  Martin  ▼.  Matiin,  22 
Ala.  86;  H^ner  v.  Hefner,  23  Pa.  St.  104;  Spieer  v.  Spieer,  16  Abb.  Pr.  (N. 
8.)  112;  Carmena  v.  Blaney,  16  La.  Ann.  246;  Glass  v.  Glass,  114  Mass.  563. 
^nd  such  a  void  marriage  imposes  no  lesral  i^^^^^nt  upon  the  party  imposed 
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«pcm  fram  oontnotiiig  another,  though  prndenoe  and  delicacy  do,  until  tfaa 
iMst  18  80  generally  known  as  not  to  be  a  matter  of  doubt,  or  nntil  it  has  been 
Impeached  In  a  judicial  proceeding:  PaUenon  v.  0<dnes,  6  How.  (U.  S.)  592; 
but  atrict  proof  of  the  identity  of  the  party  alleged  to  have  been  twice  mar- 
ried mnat  be  required  by  the  court.  "Experience  of  the  world  plainly 
ahowi,  that  married  persona  are  often  but  too  ready  to  seek  a  release 
Iram  the  nuptial  chain,  and  too  little  scrupulous  of  the  means  of  efieot- 
•ng  it:**  Searle  ▼.  iVtoe,  aupra;  Bayard  y.  Morphew,  wpra.  The  length  of 
time  which  has  elapsed  since  the  first  marriage  makes  no  difference,  tot  no 
length  of  absence,  and  nothing  short  of  death,  or  the  judicial  decree  of  a 
competent  court,  can  dissolve  the  marriage  tie:  Janea  v.  JaneSf  5  Blackf.  141; 
Kadey  y.  Kenley,  supra;  WHUamson  v,  Pariaieny  1  Johns.  Ch.  392;  Fenton  y. 
Meed,  4  Johns.  53;  S.  C,  4  Am.  Dec.  244;  nor  that  the  husband  and  wife  liY« 
in  entirely  different  parts  of  the  globe,  as  in  Scotland  and  America:  Zule  t. 
Zute,  supra;  nor  does  the  fact  that  the  second  marriage  was  entered  into  in 
good  faith,  and  with  a  full  but  erroneous  belief  of  the  death  of  the  former 
husband  or  wife,  and  without  any  knowledge  within  seven  years  of  their  be- 
ing aliYe,  save  such  marriage  from  being  Yoid:  Glass  v.  Okus,  supra.  And 
where  a  person  has  thus  married  another  who  is  already  married,  such  mar* 
riage  being  void,  the  person  can  marry  again,  and  such  supposed  marriage 
impoees  no  obstacle  thereto,  and  this  whether  the  Toid  marriage  was  founded 
In  mistake,  or  was  meretricious  and  with  a  knowledge  of  the  true  state  of 
facts:  Martin's  Heirs  v.  Martin,  22  Ala.  102;  Reeves  t.  Beeves,  54.  111.  332; 
Appkton  Y.  Warner,  51  Barb.  270;  Ooines  y.  Relf,  12  How.  (U.  S.)  473.  A 
divorce  a  mensa  et  tltoro  is  not  a  dissolution  of  the  marriage  tie,  but  is  looked 
npon  by  the  law  as  ooly  a  temporary  separation,  with  the  hope  of  effecting  a 
teconciliation,  and  hence  a  subsequent  marriage  by  one  of  the  parties  is  null 
and  void,  and  bestows  no  marital  rights  upon  either  party  thereto:  Tonng  v. 
NayloT,  1  Hill*a  Ch.  (S.  C.)  386;  Carmena  y.  Blaney,  16  La.  Ann.  246. 

Masrtaob  of  Insane  Pebsonb,  Idiots,  sic. — Consent  is  the  essence  of 
every  contract;  without  it  there  is  no  contract;  but  without  mental  capacity 
there  can  be  no  consent.  The  contract  of  marriage  is  no  exception.  If, 
therefore,  either  of  the  parties  is  non  compos  mentis  at  the  time  of  entering 
into  the  marriage,  it  is  null  and  Yoid:  1  Bish.  Mar.  and  Div.  124;  2  Kent, 
77;  1  Bl.  Com.  438;  Portsmouth  y.  Portsmouth,  3  Eng.  Ecc.  155;  S.  C,  1  Hag. 
£cc.  355;  Browning  v.  Reane,  2  Phillim,  69;  Foster  v.  Means,  I  Speer's  Eq.  569; 
&  C,  42  Am.  Dec.  332;  Reese  v.  Kineade,  2  Ired.  Eq.  470;  Jenkins  v.  JeMntf 
Beirs,  2  Dana  (Ky.),  103;  S.  C„  26  Am.  Dec.  437;  Inhabitants  of  Middle- 
borough  Y.  InhabikuUs  of  Bochester,  12  Mass.  363;  Wightman  v.  Wightman, 
4  Johns.  Ch.  343;  Bawdon  v.  Bawdon,  28  Ala.  565;  Clement  v.  Mattison,  3 
Bich.  (S.  C.)  93;  Waymire  v.  Jetmore,  22  Ohio  St  271;  Crump  v.  Morgan,  3 
Ired.  Eq.  91;  S.  C,  40  Am.  Dec  447;  True  v.  Ranney,  1  Fost.  (N.  H.)  52; 
Keyes  y.  Keyes,  2  Id.  553;  Christy  v.  Clarke,  45  Barb.  529;  Cole  v.  Cole,  5 
Sneed  (Tenn.),  57.  Blackstone  in  his  commentaries,  voL  1,  p.  438,  says:  "A 
fourth  incapacity  is  want  of  reason;  without  a  competent  share  of  which,  as 
no  other,  so  neither  can  the  matrimonial  contract  be  valid.  It  was  formerly 
adjudged,  that  the  issue  of  an  idiot  was  legitimate,  and  consequently  that 
bis  marriage  was  vaUd.  A  strange  determination  1  since  consent  is  absolutely 
tequisite  to  matrimony,  and  neither  idiots  nor  lunatics  are  capable  of  consent- 
ing to  anything.  And  therefore  the  civil  law  adjudged  much  more  sensibly, 
when  it  made  snoh  deprivations  of  reason  a  previous  impediment;  though 
Slot  a  caose  of  diYOroe,  if  they  happened  after  marriage.  And  modem  reso- 
fations  have  adhered  to  the  reason  of  the  dvil  law,  by  determining  that  the 
SMrriage  of  a  hmatic,  not  being  in  a  lucid  interval,  was  absolutely  void.'* 
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In  BrownSmg  ▼.  Seame,  2  PhiUiizL  70,  the  oonrt,  in  oommenttng  npon  tbe  aJbor^ 
Ungnage  of  Sir  William  Blaokstone,  aay:  "Here,  then,  the  law,  and  th^ 
good  senae  of  the  law,  are  clearly  laid  down;  want  of  reaaon  mnat^  of  oonne^ 
invalidate  a  contract,  and  the  most  important  contract  of  life,  the  Terj 
essence  of  which  is  consent.  It  is  not  material  whether  the  want  of  oonseni 
arises  from  idiocy  or  lunacy,  or  from  both  combined.  If  the  incapacity  be 
soch,  arising  from  either,  or  both  causes,  that  the  party  is  incapable  of  on* 
derstanding  the  nature  of  the  contract  itself,  and  incapable,  from  mental  im* 
bedlity,  to  take  care  of  his  or  her  own  person  an<1  property,  snoh  an  indi- 
vidual can  not  dispose  of  her  person  and  property  by  the  matrimonial 
contract,  any  more  than  by  any  other  contract.'*  As  to  what  is  the  test  of 
insanity,  the  authorities  do  not  entirely  harmonize,  except  in  a  general  way» 
that  those  persons  are  non  compos  mentis  who  have  not  the  regular  nse  of  the 
understanding  sufficient  to  deal  with  discretion  in  the  common  affidrs  of  lifet 
Foster  v.  Means,  1  Speer^s  Eq.  569;  S.  C,  42  Am.  Deo.  332;  InkabUatUs  ^ 
Atkinson  v.  Inhabitants  qf  Meclford,  42  Me.  510;  Clements  v.  MaUison,  S 
Rich.  93;  Reese  v.  Kincade^  2Ired.  Eq.  470.  Bishop  lays  down  the  true  teat 
as  follows:  *'The  question  is  not  altogether  of  brain  quantity,  or  of  hnm 
quality,  in  the  abstract,  but  it  is  whether  the  mind  could  and  did  act  ration- 
ally regarding  marriage  and  the  particular  one  in  dispute:  not,  indeed,, 
whether  his  conduct  was  wise,  but  whether  it  proceeded  from  a  mind  sane  a* 
respects  the  thing  done;  though,  as  to  this,  a  broad  degree  of  general  insanity 
would  of  itself,  without  special  inquiry  into  the  individual  transaction,  cover 
the  particular  ground:"  1  Blah.  Mar.  and  Div.  128.  A  marriage  will  not  be 
rendered  void  by  being  entered  into  while  the  party  was  intoxicated;  but  in* 
sanity  from  delirium  tremens,  produced  by  intoxication,  will  avoid  it:  OZem- 
enl  V.  Mattison,  3  Rich.  (S.  C.)  93.  Though  a  marriage  with  a  lunatic  ia  ab- 
solutely void,  yet,  as  well  for  the  sake  of  the  good  order  of  society,  as  the 
quiet  and  relief  of  the  party,  its  nullity  should  be  declared  -by  the  deoiskn 
of  some  court  of  competent  juriadiction :  Wiffhtman  v.  Wightman,  4  Johna. 
Ch.  343;   Waymire  v.  Jetmore,  22  Ohio  St.  274. 

But  it  aeems  that  although  the  marriage  of  an  insane  person  ia  void,  y«^ 
that  the  solemnization  thus  entered  into  is  not  without  effect;  for  if  the  in* 
sane  party  recovers  his  reason,  and  with  a  full  knowledge  of  the  facte 
ratifies  what  was  done,  the  marriage  thereby  becomes  valid:  Cole  t.  CoUf  $■ 
Sneed,  67;  1  Bish.  on  Mar.  and  Div.  139;  Shelf.  Mar.  and  Div.  197;  bat  fhia 
has  been  denied  in  North  Carolina,  obiter  dicta:  Crump  v.  Morgan,  3  Ired. 
Eq.  91;  S.  C,  40  Am.  Dec.  447.  There  are  cases  in  which  fraud  and  great 
weakness  of  mind,  though  perhaps  not  total  insanity,  have  been  blended  to- 
gether, where  the  marriage  lias  been  held  void,  which  without  the  additional 
fact  of  fraud  would  not  have  been  so  considered.  The  leading  case  belonging 
to  this  class  is  that  of  the  Earl  of  Portsmouth,  who  being  of  a  weak  and  dis- 
ordered mind,  was  led  by  the  artifice  of  his  acting  trustee  into  a  marriage 
with  the  latter*s  own  daughter.  That  case  was  a  very  elaborate  one,  over 
one  hundred  and  twenty  witnesses  being  examined.  After  stating  briefl.7 
the  facts,  the  court  say:  "When  a  fact  of  marriage  has  been  regularly  sol* 
emnised,  the  presumption  is  in  its  favor;  but  then  it  must  be  solemnized  be- 
tween persons  competent  to  contract — capable  of  entering  into  that  most 
important  engagement,  the  very  essenoe  of  which  is  consent;  and  without 
■oundness  of  mind  there  can  be  no  legal  consent,  none  binding  in  law:  in- 
sanity vitiates  all  contracts.  Nor  am  /prepared  to  doubt  but  thai  eonsiderafi'^ 
weaknees  of  mind  circumvented  by  proporHonate  fraud  wiil  vitiate  the  fact  of 
wwnriage,  whether  the  fraud  is  practiced  on  his  ward  by  a  party  who  starnia 
in  the  relation  of  guardian,  as  in  the  oaaa  of  HcoMford  v.  Monvt^  wUcn  wua 
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decided  pnxicipa]ly  apon  the  ground  of  fraud,  or  whetlier  it  is  effected  hy 
a  tnirtee  procoring  the  eolemnization  of  the  marriage  of  his  own  daughter 
with  a  peraon  of  very  weak  mind  over  whom  he  has  acquired  a  great  ascend- 
ency.    A  perBOQ  incapable  from  weakness  of  detecting  the  fraud  and  of  re- 
nting the  ascendency  practiced  in  obtaining  his  consent  to  the  contract,  caa 
hardly  be  considered  as  binding  himself  in  point  of  law  by  such  an  act.    At 
all  eveotay  the  cirenmstances  preceding  and  attending  the  marriage  itself  may 
■laterially  tend  to  show  the  contracting  party  was  of  unsound  mind  and  waa 
80  oooaidered  and  treated  by  the  parties  engaged  in  fraudulently  effecting  the- 
maniage.    In  respect  to  Lord  Portsmouth's  unsoundness  of  mind,  the  case  set 
ap  is  of  a  mixed  nature — ^not  absolute  idiocy,  but  weakness  of  understanding— 
aot  oontinned  inssnity,  but  delusions  and  irrationality  on  particular  subjects. 
Absolute  idiocy  or  constant  insanity  would  have  carried  with  them  their  own 
security  and  protection;  for  in  either  case  the  forma  preceding  and  the  cere- 
mony itself,  could  not  have  been  gone  through  without  exposure  and  detec» 
tion — but  here  a  mixture  of  both,  by  no  means  uncommon,  is  set  up— consid* 
erable  natural  weakness,  growing  at  length,  from  being  left  to  itself  and  un- 
controlled, into  practices  so  irrational  and  unnatural  as  in  some  instances  to 
be  bordering  upon  idiocy,  and  in  others  to  be  attended  with  actual  delusion — 
a  perversion  of  mind — a  deranged  imagination — a  fancy  and  belief  in  the  ex* 
istence  of  things  which  no  rational  being,  no  person  possessed  of  the  powers 
of  reason  and  judgment,  could  possibly  believe  to  exist:*'  Porigmottth  v.  Porit* 
wtomihf  1  Hsg.  Ecc  350.    The  marriage  was  declared  void.    And  where  a 
nan  of  forty  solemnized  a  marriage  with  a  woman  of  seventy  who  was  a 
drunkard,  but  who  had  considerable  property  which  he  was  desirous  of  se- 
Guzing,  it  was  also  held  void:  Brouming  v.  Reanef  2  Phillim.  C9.    The  case  of 
Hartford  v.  Marria,  4  Bug.  Ecc.  575,  was  the  case  of  a  fraudulent  and  forcible- 
abduction  of  a  ward  of  very  tender  age  by  her  guardian.    The  marriage  waa 
held  void.    The  only  remaining  disabili^,  that  by  the  common  law  render* 
the  marriage  void,  is  that  of 

Wast  of  Aax. — The  rule  of  the  common  law  is  that  persons  can  not  con* 
sent  to  marriage  until,  in  males,  they  have  arrived  at  the  age  of  fourteen* 
and  in  females  at  the  age  of  twelve.  This  is  called  the  '*  age  of  consent,'*  or» 
as  Littleton  terms  it,  "the  age  of  discretion.*'  This  rule  was  derived  from 
the  dvil  law,  and  had  its  origin  in  the  warm  climate  of  Italy:  Bish.  Mar. 
•ad  Biv.  144;  1  BL  Com.  436.  But  though  persons  do  not  have  capacity  t» 
eoosent  to  marriage  until  arriving  at  these  ages,  yet  if  a  form  of  marriage  has 
been  entered  into  between  persons,  one  of  whom  is  under  the  age  of  consent, 
but  over  that  of  seven  years,  the  marriage  is  not  absolutely  void,  but  only 
voidable,  and  yet  different  from  other  voidable  marriages  in  this,  that  the 
party  under  age  may  disaffirm  the  marriage  upon  becoming  of  age,  and  it  will 
be  void  without  any  judicial  decree,  or  the  marriage  may  then  be  affirmed,. 
and  be  valid  without  any  new  solemnization:  1  BI.  Com.  436;  Co.  lit.  79; 
Swinb.  Spousals,  94;  1  Bish.  Mar.  and  Div.  147.  The  only  case,  then,  in 
iriiich  the  marriage  is  absolutely  void  from  want  of  age  to  consent  is  where 
either  party  to  it  is  below  the  age  of  seven.  Tins  period  is  alike  in  both 
male  and  female:  1  Bl.  Com.  436;  Chit  Ev.,  n.  11;  2  Bum.  Eoo.  L.  434  a; 
Swinb.  Spousals,  20,  23;  1  Bish.  Mar.  and  Div.  147. 

The  whole  subject  of  marriage  is  such  a  vital  one  to  the  peace,  prosperity^ 
and  public  morals  of  the  people,  that  it  has  been  a  fruitful  subject  of  legisla- 
tion in  all  of  the  states.  We  have  only  attempted  to  give  the  weU-estab- 
lished  rules  of  the  common  law  upon  void  marriages,  and  which  are  law  in 
most  of  the  states,  in  the  absence  of  legislation,  and  also  for  the  construction 
tad  interpretation  of  the  statutory  enactments. 


58  Thomas  v.  Orrell.  [K. 

Dob  ex  debl  Thohab  t;.  Qhbbll. 

[5  iBBBBLL't  Law,  IW.] 
If  B  QOWWUJSXKT,  TO  SUBTAIir  AN  AOHON  OF  BiaomST  AOAXXBt  A 

tlwfc  he  18  an  Aotaal  ooeapant  of  the  pramiaes. 

If  ▲  "DmnsDAST  nr  EjxcraaNT,  zv  Pobsission  of  teb  PBrnnas,  wiriiH  t» 
diMTOW  any  poeBeBdon  in  himself,  he  ahonld  not  defend;  bat  altar  ft 
defense  made  he  can  not  set  np  that  there  axe  also  others  in  rassnnrinn 
iHio  have  the  aotnal  title. 

If  Dkvkndant  nr  Ejioikxnt  dou  vot  Dnrsin),  and  it  is  shown  to  the  conrl 
that  there  are  others  in  possession  holding  different  parcels  in  severalty* 
Judgment  will  be  given  for  that  part  only  which  was  in  the  possession  of 
the  person  on  whom  the  declaration  was  served. 

FhAnrnrw  ur  Ejvotmkst  Taius  Possbsszon  at  his  owk  Bisk,  and  must 
take  oare  not  to  take  more  than  he  is  entitled  to,  nor  to  torn  oat  persQns^ 
who  have  the  title,  on  which  there  has  been  no  jadidal  decision. 

EjxomEHT.  PlaintifiTs  lessor  purchased  the  premises  at  sher- 
iff  s  sale  on  judgment  and  execution  against  defendant.  Defend- 
ant was  in  possession  at  the  sale  and  commencement  of  thia 
suit,  and  offered  to  prove  that  he  had  sold  and  conveyed  the 
land  to  his  sons  before  the  judgments  under  which  the  land  was 
sold  had  been  rendered;  that  one  of  them  resided  in  the  same 
house  with  defendant;  that  the  other  occupied  a  separate  portion 
of  the  land,  and  that  both  the  possession  and  the  title  were  ia 
them.  The  evidence  was  excluded,  and  a  verdict  was  retaxnsd 
for  plaintiff.    Defendant  appealed. 

Olemmons,  tor  the  plaintiff. 

Scyden,  for  the  defendant. 

By  Court,  Buftin,  0.  J.  It  being  admitted,  that  the  defend* 
ant  was  actually  an  occupant  of  the  premises,  that  is  sufficient 
to  sustain  this  action  against  him.  The  offer  to  give  evidence 
of  the  possession  of  the  sons,  under  the  defendant's  conveyance, 
was  but  a  covert  attempt  to  elude  the  rule,  that  in  ejectment  by 
the  purchaser  at  sheriffs  sale  against  the  debtor  himself,  the 
latter  can  not  set  up  a  title  out  of  himself.  If  he  meant  to  dis- 
avow any  possession  in  himself,  why  did  he  defend  ?  If  the  de- 
fendant had  not  defended,  but  it  had  been  shown  to  the  court 
that  there  were  other  persons  in  possession,  holding  different 
parcels  in  severalty,  judgment  would  not  have  been  allowed  for 
the  whole  against  the  casual  ejector,  but  only  for  the  part  of 
which  the  person  was  in  possession  on  whom  the  declaration  was 
eerved:  Bull.  N.  P.  98.  But,  after  having  defended  for  the 
whole,  and  when  it  is  clear,  that  the  defendant  is,  at  best,  one 
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of  the  possesaors,  it  is  no  excuse  to  him  to  say,  that  there  are 
others  also  in  possession.    If  the  others  be  in  possession,  as  he 
alleges,  they  can  not  be  prejudiced  by  the  judgment  against  the 
present  defendant;  for  every  phdntiff  in  ejectment  takes  posses- 
flon  at  his  own  risk,  and  must  take  care  not  to  take  more  than 
he  is  entitled  to,  nor  to  turn  out  persons  who  have  the  title,  on 
which  there  has  been  no  judicial  decision.    The  lessor  of  the 
plaintiff  can,  of  course,  have  the  defendant  put  out  of  the  prem- 
ises; but  he  will  enter,  himself,  at  the  hazard  of  being  a  tres- 
passer on  the  sons,  provided  they  really  are  entitled  to  the  land. 
If  he  wished  to  bind  them  by  tiie  judgment  in  this  action,  he 
ought  to  have  served  them  also  with  a  copy  of  the  declaration. 
As  he  did  not,  the  sons  are  still  at  liberty  to  assert  their  title 
against  the  lessor  of  the  plaintiff;  but  tiie  defendant  has  no 
light  to  assert  it  for  them,  or,  rather,  to  set  up  their  title  and 
{heir  possession  with  him  to  protect  himself  from  being  evicted. 
Judgment  a£Euined« 

Who  mat  bx  Bibfosbcbsid  undxh  a  Judgkbnt  nr  BjaoncsNT:  See  note 
to  Hcward  v.  Kemiedjf*s  Exeevtan^  39  Am.  Deo.  311-314,  where  the  sabjeot 
iedioeoaBed. 

DxvsNDANT  nr  EzBOunoir  in  PossBasiON  can  not  defend  in  ejectment 
Ivooght  by  the  pnrchaaer,  by  showing  that  the  title  is  in  another:  Jack»on  v. 
Tufwn^  15  Am.  Deo.  405.  In  Judge  v.  Houston^  12  Ired.  L.  112,  the  defend- 
ant offered  to  prove  that  his  two  sisters  had  the  poeseesion  of  the  land,  being 
entitled  to  a  life  estate  therein,  and  that  he  was  living  with  them  merely  as 
their  gnest,  without  in  fact  having  the  possession,  or  any  title  except  the  re- 
venion;  the  lower  court  rejected  the  evidence,  and  the  supreme  court  affirmed 
the  dedfdon  of  the  lower  court,  on  the  authority  of  the  principal  case.  The 
principal  case  is  also  cited  to  the  same  point,  that  after  entering  his  defense, 
a  defendant  in  ejectment  can  not  be  pennitted  to  allege  that  others  are  also 
In  pnanmifrinn  with  him  and  have  the  title  and  sole  poeseesion,  in  McCUafmim 
V.  lf<:0ZttN2,  75  N.  C.  65. 


Baxtle  V.  Petway. 

(0  Ibbdkll*s  Law,  676.] 

Cmtui  Qua  TauBT  oav  hot  Call  fob  the  Legal  Tttlb,  when,  from  the 
natore  of  the  tmst,  his  ownership  is  not  inunediate  and  absolute,  and 
when  it  wonld  defeat,  or  put  it  in  his  power  to  defeat  or  endanger  a 
Intimate  ulterior  limitation  of  the  trust. 

Aor  OF  1812  OF  THE  Bevisbd  Statutes,  o.  45,  seo.  4,  did  hot  Mbak  to 
Chahob  the  nature  of  trusts,  the  relation  between  the  trustee  and 
oesM  que  tmut,  or  the  rights  of  the  latter  against  the  former.  It  was  aol 
faitended  to  embrace  cases  in  which  the  trustee  could  not  voluntarily  eon* 
▼ey  to  the  eestm  que  trust  the  legal  estate,  without  incurring  a  breach  el 
tnist  to  other  persons. 


flO  Battle  u  Petway.  [N.  Carolina, 

Whsss  Lxoaot  18  Given  to  A.,  in  TBpUSt  fob  Bw,  wrm  a  LnoTATioH 
OvsB  UPoir  HD  DsATH,  B.  can  not  compel  A.  to  oonyey  the  l^gal  titit 
to  him. 

Whibx  thb  Coubt  cav  not  Dbcbeb  a  Contktanob  ow  thx  Liqal  Titlb 
at  the  suit  of  the  eutui  qu€  trust,  the  trustee's  estate  would  not  be  di« 
▼ested  by  a  sheriffs  sale  under  ezecntion  against  the  cestui  que  trust. 


Trespass  hy  J.  L.  BatUe  against  the  sheriff  for  seizing 
tain  slaves.  Defendant  justified  under  o,fi.  fa.  against  proi>ert7 
of  J.  D.  Battle.  The  facts  were  agreed  upon  as  follows:  Thai 
M.  E.  Taylor  died  bequeathing  one  third  of  her  estate  to  M.  L* 
Battle,  one  third  to  J.  L.  Battle,  and  one  third  to  J.  L.  Battle 
in  trust  for  the  use  and  benefit  of  J.  D.  Battle,  paying  him  the 
annual  income  therefrom,  with  a  clause  that  if  any  of  the  lega- 
tees should  die  without  issue,  the  other  two  should  share  the 
property  of  the  deceased,  but  J.  D.'s  share  being  controlled  as 
above.  The  slaves  seized  were  those  allotted  to  J.  L.  Battle  in 
trust  for  J.  D.  Battle.  Judgment  for  plaintiff.  Defendant  ap» 
pealed. 

Mordeoai,  for  the  plaintiff. 

Xoore,  for  the  defendant. 

By  Oourt,  Buxtin,  0.  J.  The  question  is,  whether  this  is  a 
ease  within  the  act  of  1812,  concerning  equitable  interests  in 
real  and  personal  estate.  We  may  premise,  that  we  do  not 
agree  with  the  counsel  for  the  plaintiff,  that  there  is  an  analogy 
between  the  cases  under  this  act  and  those  involving  the  inquiiy » 
what  uses  are  or  are  not  executed  under  the  statute  of  uses. 
For  the  act  of  1812  assumes,  that  there  was  not  only  an  inten- 
tion, that  the  legal  and  equitable  estates  should  not  coalesce, 
but  that  they  are  actually  separate.  The  sole  subjects  of  the 
act  are  trusts — ^uses  not  executed.  We  think,  too,  that  Una 
question  does  not  depend  merely  on  the  intention  of  the  creator 
of  the  trust,  that  the  cestui  que  trust  should  have  only  the  trust, 
and  not  be  entitled  to  call  for  the  legal  estate.  For,  in  truth, 
that  is  always  the  intention,  and  it  can  be  no  other  in  any  trust. 
It  is  the  very  object  of  separating  the  legal  and  equitable  own- 
ership. But,  although  that  be  the  intention,  it  can  not  be  re 
spected,  because  it  is  inconsistent  with  the  other  express  inten- 
tion, that  the  cestui  que  trust  should  have  the  whole  profits  and 
the  entire  beneficial  ownership  of  the  property.  As  it  would  be 
repugnant  to  the  nature  of  legal  property,  that  it  should  not  be 
subject  to  the  debts  and  disposition  of  the  proprietor,  so  it  ii> 
equally  repugnant  to  the  entire  equitable  ownership,  that  the 


June,  1846.]  Battlb  v.  Petwat.  61 

oimeor  should  not  be  entitled  to  call  for  a  oonTejanoe  from  his 
trufltee,  and  thus  take  the  control  of  his  own  estate  into  his 
own  hands.  Trusts,  in  this  respect,  are  govemed  hj  the  same 
roles,  which  govem  legal  interests:  Snowdon  v.  PaXeSf  6  Sim. 
£24;  Jasper  y.  MaxweU,  1  Dey.  Eq.  861;  IHck  v.  PiiO/ord,  1 
Der.  &  B.  Eq.  480.  Still,  the  intention  is  so  far  respected, 
that  a  cestui  que  trust  is  held  not  to  be  entitled  to  call  for  the 
legal  estate,  when,  from  the  natoxe  of  the  trust,  his  ownership 
is  not  immediate  and  absolute,  and  when  it  would  defeat  or  pat 
it  in  his  power  to  defeat  or  endanger  a  legitimate  ulterior  lim- 
itation of  the  trust.  Hence,  when  the  express  purpose  is,  that 
{he  trustee  shall  have  the  management  of  the  trust  property,  and 
shall  receive  and  layout  the  profits  with  his  own  hands  at  futoxe 
periods:  in  such  cases  the  trustee  can  not  be  compelled  to  gire 
up  his  legal  estate  to  the  cestui  que  trust.  So,  if  the  trust  is  not 
for  a  particular  person  only,  but  it  is  limited  over  for  other  per^ 
sons,  for  whose  protection  the  trostee's  l^gal  estate  is  necessary, 
or  may  be  highly  useful,  it  is  plain  that  the  duty  of  the  trustee 
to  those  entiUed  infviuro  requires  him  to  retain  his  estate,  and 
therefore  the  court  would  not  decree  him  to  convey  it.  Sup* 
pose  a  conveyance  by  deed  of  a  slave  in  trust  for  one  for  life, 
and  then  in  trust  for  another,  which  was  formerly  the  only 
method  by  which  personal  property  could,  by  an  act  inter  vivos^ 
be  limited  over  after  a  life  estate.  Beyond  doubt,  equity  would 
not  compel  nor  allow  the  trustee  to  convey  the  legal  estate  to 
{he  tenant  for  life,  but  require  him  to  retain  it  for  the  security 
of  the  remainder-man.  And  so  in  any  case  of  a  contingent  lim- 
itation over,  itwould  be  the  duiy  of  the  trustee  to  retain  the 
title  and  the  control  over  the  possession  of  the  trust  property; 
and  the  court  of  equity  will  not  take  it  from  him,  as  was  held 
in  the  case  cited  of  Dick  v.  Pitchford^  supra. 

Now,  the  act  of  1812  did  not  mean  to  change  the  nature  of 
trusts,  the  relation  between  the  trustee  and  cestui  que  trust,  or 
the  rights  of  the  latter  against  the.former.  The  sole  purpose  of 
it  was  to  render  the  interest  of  the  cestui  que  trust  liable  at  law, 
as  it  was  before  in  equity,  for  the  debts  of  the  cestui  que  trust  in 
eertain  cases,  by  transferring,  by  a  sale  on  execution  against  the 
4)estui  que  trujst,  the  legal  estate  of  the  trustee,  as  well  as  the 
trust  estate  of  the  debtor.  It  is  the  necessary  constructiOD  of 
such  a  provision,  that  it  was  not  intended  to  embrace  any  such 
eases  as  those  just  adverted  to,  in  which  the  trustee  could  not 
voluntarily  convey  to  the  debtor  without  incurring  a  breach  of 
trust  to  other  persons,  with  whose  interests  he  is  also  charged* 
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As  was  said  in  CHUis  y.  MbKay,  4  Dev.  L.  172,  "  fhe  principle  is, 
that  the  l^gal  estate  is  not  to  be  divested  out  of  the  trustee,  un* 
lees  it  may  be  done  mthont  affecting  any  rightful  puxpose  for 
which  it  was  created;''  and,  therefore,  that  if  others  had  an  equitiy 
in  the  same  property,  that  is,  in  the  debtor's  particular  share,, 
the  act  did  not  operate  on  it.  We  need  not  in  this  case  discos* 
the  question  on  the  third  clause  of  the  will;  for,  whatever  doubt* 
might  be  suggested  on  that  provision  per  se,  it  is  clear  upon  that 
and  the  fourth  clause,  taken  together,  that  it  was  both  the  in* 
tention  of  the  testatrix,  that  the  legal  title  of  Jethro  D.  BatUe'a 
share  should  be  kept  outstanding  in  the  trustee,  and  that  it  is 
proper  and  needful  so  to  keep  it,  as  a  shield  against  the  acts  of 
imprudence  or  injustice  of  that  person,  for  the  benefit  of  those 
that  may  be  entiUed  under  the  contingent  limitation  over,  upon 
his  death  without  leaving  issue— which  is  the  construction  of 
that  clause  under  the  act  of  1827.  It  was,  probably,  one  of  the 
objects  of  interposing  a  trustee,  to  vest  in  him  the  continued 
right  of  possession ,  so  that  the  first  taker  (if  he  may  be  so  called) 
should  not  be  able  by  removal  and  alienation  in  distant  parts, 
to  defeat  those,  to  whom  the  property  is  limited  over;  of  whom 
indeed  the  trustee  is  one.  The  case  of  Dick  v.  PUo?\ford,  is  di* 
xectiy  in  point;  for  the  court  there  refused  to  decree  even  the 
possession  to  the  tenant  for  life,  much  less  a  conveyance,  as  it 
was  necessary  to  secure  the  contingent  interest.  As  the  court 
would  not  decree  a  conveyance  at  the  suit  of  the  cestui  que  trust, 
it  follows  that  we  must  hold,  that  the  trustee's  estate  would  not 
be  divested  by  a  sheriff's  sale,  under  execution  against  the  oesftrf 
que  trust.  Therefore  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

Thx  pbdtoipal  gasb  n  oixbd  in  IMte$  v.  BtMk^  8  Ired.  Eq.  81,  to  the 
point  that,  althoogh  the  act  of  1812  makes  tnuts  in  penomal  property  liable 
to  ezecation  against  the  cestui  que  trtutt^  yet  that  the  ease  of  a  trust  of  per- 
sonal chattels  for  one  for  life,  and  then  in  trost  for  others,  is  not  within  it,  as 
the  trastee*s  legal  title  most  be  preserved  entire  for  the  security  of  those  en* 
titled  under  the  ulterior  limitations;  in  Twmagi  v.  Oreene,  2  Jones'  Eq.  65,  to 
the  point  that  a  eettui  que  truti  is  not  entitled  to  call  for  the  legal  estate,  if 
from  the  nature  of  the  trust  his  ownership  was  not  immediate  and  absolute^ 
and  it  would  defeat  or  put  it  into  his  power  to  defeat  or  endanger  a  legiti- 
mate ulterior  limitation  of  the  trust  property;  and  in  WiUiama  v.  CowneUt  4 
Jones'  L.  216,  to  the  point  that  the  act  of  1812  does  not  apply  to  aaj 
trust  except  such  as  entitle  the  oeafvi  que  inui  to  call  for  the  entire  Ibgd 
estate,  free  from  any  incumbrance  or  charge  whatefir  on  the  part  of  tha 
tmstee,  by  reason  of  his  duty  to  others. 


June,  1845.]  Lentz  v.  Chamberh.  ^ 

Lentz  et  al.,  Ex'bs^  t;.  Ghambebs  et  al. 

[0  TaMBMU/m  L4W,  887.] 

]^  fiauuffv  Lsvm  ak  Exsoution  upov  akb  Baibis  Monxt  out  of  ▲  Sals 
or  FBOFSBTr  vor  Belokoiko  to  thb  Jxtdquest  Dbbiob,  he  ii  guilty  cl 
a  eonveiBlop,  and  if  the  plaintiff  in  ezeoation  reoeiyes  the  money  ao  nised 
with  a  knowledge  of  the  facts,  he  also  is  guilty. 

lUHUW  18  HOT  QniLTr  OF  ▲  Tort  ob  Ck>NTBBSiON  where  he  levies  npoo 
and  sella  property  not  belonging  to  the  jadgment  debtor,  if  the  real 
owner  was  present  and  aoqniesoed  in  the  sale,  nor  are  the  plaintifls  in 
sacaontion,  although  they  reoeiyed  the  money  from  snoh  sale,  with  a 
knowledge  of  all  the  faets. 

Ibotxb  to  zecoTer  the  Talae  of  a  negio  woman,  sold  under  ex* 
eoataonsagainBt  the  ezeontors  of  one  Hileck,  in  favor  of  defend- 
ants. The  negro  belonged  to  Hileck  at  his  death.  Soon  after 
his  death  his  family  divided  the  property  among  themselves,  as- 
suming proxKirtionally  among  themselves  his  debts,  supposed 
to  be  about  one  thousand  eight  hundred  dollars.  His  widow 
was  a  parfy  to  this  arrangement,  and  assumed  one  sixth  of  his 
debts,  and  took  the  negro  woman  with  her  share.  She  after- 
wards maziied  the  plaintiff.  It  turned  out  that  the  estate  of 
Hileck  was  iosolvent.  The  other  faets  suflciently  appear  in  the 
opinion.    Judgment  for  plaintiffs.    Defendants  appealed. 

B€yden^  for  the  plaintiAi. 

Alexander  and  Osborne ,  for  the  defendants. 

By  Court,  Disibl,  J.  In  this  case  it  is  admitted  that  the  sale 
of  the  slave  in  controversy,  by  the  executors  of  Hileck  to  the 
widow,  was  banajide.  When  she  afterwards  married  Lentz,  the 
slave,  by  force  of  law,  became  his  property.  The  judgments, 
which  the  present  defendants  and  others  obtained  against 
Hileck's  executors,  were  all  taken  de  boniB  tesUUoria.  The 
sheriff,  therefore,  had  no  right,  under  the  executions  issued  on 
the  said  judgments,  to  levy  them  on  the  slave  of  Lentas — and  as 
he  did,  and  afterwards  sold  the  slave  under  the  executions,  he 
was  guilty  of  a  tort  and  conversion,  if  he  had  no  license  from 
the  owner  of  the  slave  to  do  the  act.  And  if  the  present  de- 
fendants received  the  money,  with  a  knowledge  that  it  was  so 
wrongfully  raised  out  of  the  property  of  Lentz  for  their  benefit, 
it  was  evidence  of  their  assent  to  ilie  tort  of  the  officer,  and 
would  make  them  also  guilty  of  the  tort  by  relation:  Sewell  on 
Sher.  248;  JUansan  v.  Atkinson,  1  Mau.  &  Sel.  683;  Caior  v. 
8k)ke$,  Id.  699;  Bush  v.  Baker,  Stra.  996;  Brown  on  Actions  at 
Imw,  no,  118.    And  on  this  ground  we  suppose  the  judge  con- 
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eidered  the  case  to  rest  But  the  eyidenoe  forthermoie  showed^ 
that  after  the  leTj,  Lents  oontinaed  in  poeaeBsion  of  the  alaTe; 
and  on  the  day  of  sale,  he  brought  her  to  the  place  of  sale,  and 
was  present  and  made  no  objection  to  the  sale;  and  that  h», 
lorthermore,  then  endeavored  to  borrow  money,  as  he  declared^ 
with  a  view  to  purchase  the  slave  himself.  It  seems  to  us  that 
the  dare  levy  by  the  sheriff,  and  then  leaving  the  slave  in  the 
possession  of  the  owner,  did  not  amount  to  a  tortious  conversion* 
And,  as  the  subsequent  sale  of  the  slave  was  made  by  the  con* 
eent  of  the  owner  and  in  his  presence,  that  act  was  not  such  a 
conversion  as  to  enable  the  owner  to  maintain  an  action  of  troviar 
against  the  sheriff;  and  much  less  against  the  present  defend- 
ants for  receiving  the  purchase  money,  although  they  knew  that 
the  money  was  the  price  of  the  said  negro.  This  is  not  upon 
the  ground  of  his  presence  being  an  estoppel,  but  that  his  con- 
duct amounted  to  an  assent  to  the  sheriff's  acts.  It  is  probable 
when  the  testator's  debts  were  found  to  be  so  much  laiger  than 
was  expected,  and  so  the  purchase  by  the  widow  turned  out  to 
be  a  hard  baigain,  her  second  husband  was  willing  to  give  iqp 
the  negro  to  be  sold  under  the  execution.  At  all  events  he  gave 
the  sheriff  every  reason  so  to  think;  and,  after  concurring  in 
the  sale  as  he  did,  he  can  not  treat  it  as  a  wrongful  conversion. 
The  judge  refused  to  nonsuit  the  plaintiffs  or  to  charge  in  &vor 
of  the  defendants  on  this  evidence.  We  think  the  judgment 
must  be  reversed  and  a  new  trial  granted. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


LiABiLiTT  or  SHBBmr  voa  Lkvyimo  on  Goods  of  STRAvenu  See  note  to 
Dupemn  y.  Van  WickUy  39  Am.  Dec.  512. 

Thb  pbincipal  cask  is  cited  and  approved  in  BiggB  v.  Briehellt  A8  N.  C.  2X9, 
and  Weil  ▼.  TUghman,  9  Ired.  L.  163.  In  the  last  case  it  was  held  that  an  owner 
of  a  slave  might  stand  hy  and  see  the  slave  sold  by  another,  having  no  titles 
and  make  no  ohjection,  and  yet  he  would  not  thereby  be  estopped  from  as* 
eertlng  his  lagal  title. 


State  v.  Bobbins. 

(6  Ibsdbi.l'b  Law,  33.] 

ICabbiact  Solimnizbd  bt  a  Ministeb  of  thx  Oospxl  ob  a  ICAGsnmAi^ 
withoat  a  license,  though  he  may  subject  himself  to  a  penalty,  is  nol> 
withstanding  good  to  every  intent  and  purpose. 

PBoof  tsat  a  Pebson  18  AN  AoTiNO  JuBTiOB  OF  THB  Pbaoi,  withoQt  show- 
ing his  oomnussion  from  the  governor,  is  a  sufficient  proof  of  bis  aathflr- 
ity  to  solemnise  a  marriage. 
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LroicTicERT  for  bigamy.  A  witness  testified  that  he  was  pres- 
ent when  defendant  was  married  to  his  daughter  hj  one  Harvej, 
«  jnstioe  of  the  peace,  and  that  she  was  still  liying;  Other  wit- 
nesses testified  that  they  were  present  when  defendant  was  sab- 
«equently  married  to  Eliza  Bobbins  by  one  Hodgins,  a  justice 
of  the  peace.  The  other  facts  will  sufficiently  appear  in  the 
opinion.    Defendant  was  conricted,  and  appealed. 

Wkiiaker,  attorney  general,  for  the  state. 

No  counsel  for  the  defendant. 

By  Court,  Nash,  J.  We  see  no  error  committed  by  the  pre- 
fliding  judge.  The  testimony  tendered  by  the  defendant,  to 
flhow  that  he  thought  and  believed  his  first  marriage  to  be  void 
for  the  want  of  a  license,  was  properly  rejected  by  the  court. 
The  law  of  this  state,  B.  S.,  c.  71,  sec.  2,  authorizes  and  em- 
powers the  clerks  of  the  sereral  county  courts  to  grant  marriage 
licenses,  upon  the  applicant's  giving  bond  and  security  agree- 
ably to  its  provisions;  but  if  a  marriage  is  solemnized  by  a  min- 
ister of  the  gospel,  or  a  magistrate,  without  a  license,  though 
he  may  subject  himself  to  a  penalty,  the  marriage  is,  notwith- 
etanding,  good  to  every  intent  and  purpose.  There  can  be  no 
doubt,  then,  that  the  maniage  between  the  defendant  and  Eliz- 
abeth Williams  was  legal  and  valid,  although  no  license  had 
been  obtained  from  the  derk.  It  is  a  well-settled  principle 
that  ignorance  of  the  law  excuses  no  criminal  act.  It  is  a 
maxim,  iffnaranHa  juris,  quod  quieque  tenetur  scire,  neminem 
excuaat.  Every  person  is  presumed  and  bound  to  know  the  law. 
Thus  Justice  Blackstone  states,  if  a  man  thinks  he  has  a  right  to 
kill  an  excommunicated  or  outlawed  person,  whenever  he  meets 
him,  and  does  so,  it  is  murder:  4  Bl.  Oom.  27.  In  this  case 
the  testimony  was  properly  ruled  out.  The  defendant's  igno- 
lance,  if  it  really  existed,  might  well  be  addressed  to  the  court, 
in  mitigation  of  the  punishment,  when  any  discretion  was  given 
by  the  law. 

We  agree  with  hi^honor  in  his  charge.  It  was  necessary  for 
ihe  state  to  prove  a  legal  marriage  between  the  defendant  and 
Elizabeth  Williams,  and  the  performance  of  the  ceremony,  be- 
ti^een  him  and  Elizabeth  Bobbins,  by  a  person  duly  qualified. 
It  is  not  denied  that  the  ceremony  in  each  case  was  performed 
by  the  individual,  it  is  alleged  did  perform  it,  but  it  is  con- 
tended that  there  was  no  legal  evidence  that  Michael  Harvey 
and  James  Hodgins  were  justices  of  the  peace  at  the  time  they 
officiated,  and  that  the  only  competent  evidence  to  prove  the 

Am.  Dbo.  Vol.  XXIV— < 


66  State  v.  RoBBiKa  [N.  Carolina^ 

&ct  was  the  oominission  from  the  goyemor.  It  was  proved 
that  both  those  indiyiduals,  at  the  time  they  performed  the 
ceremony,  and  both  before  and  after  for  a  length  of  time»  were 
and  had  been  acting  justices  of  the  peace  for  the  county  of 
Bandolph.  To  prove  a  general  allegation,  that  a  person  holds 
a  particular  office  or  situation,  it  is  usually  sufficient  to  prove 
his  acting  in  that  capacity:  2  Stark.  Ev.  218.  In  the  case  of 
peace  officers  and  justices  of  the  peace,  it  is  sufficient  to  prove, 
that  they  acted  in  those  capacities,  even  in  a  case  of  murder: 
Serryman  v.  Wise,  4  T.  B.  86C,  per  Justice  Buller;  Oorden'9 
Case,  Leach,  616;  Bex  v.  Shelley,  Id.  340;  Bex  y.  Bigg,  3  P. 
Wms.  427;  Bex  v.  Verelst,  3  Camp.  432. 

In  the  case  of  OiUiam  v.  Beddick,  4  Ired.  L.  868,  cited  in  note 
to  Bex.  V.  Hutchinson,  the  principle  is  by  the  court  stated  to  he, 
that  the  acts  of  an  officer  defado,  acting  openly  and  notoriously 
in  the  exercise  of  an  office,  for  a  considerable  length  of  time, 
must  be  held  as  effectual,  when  they  concern  the  rights  of  third 
persons  or  the  public,  as  if  they  were  the  acts  of  rightful  officers. 
Here  the  two  individuals,  Michael  Harvey  and  James  Hodgins 
had  been  notoriously,  and  for  a  considerable  time,  both  before 
and  after  performing  the  marriage  ceremonies  in  this  case, 
acting  as  justices  of  the  peace  for  Randolph  county,  and  it  must 
be  taken  that  they  were  at  that  time  justices  of  the  peace,  until 
the  contrary  be  shown.  The  marriage  was  proved  by  persons, 
who  were  present,  and  in  the  case  of  The  King  v.  AJUiion,  1  Eng» 
Cr.  Cas.  .109,  it  was  decided  that  a  marriage  so  proved  was  valid^ 
although  there  was  no  proof  of  the  registration  of  the  marriage,, 
or  of  any  license  or  publication  of  banns.  That  was  a  proseon- 
tion  for  bigamy. 

The  objections  made  in  behalf  of  the  defendant  can  not  avail 
him.    We  see  no  error  in  the  charge  of  the  judge. 

This  opinion  must  be  certified  to  the  superior  court  of  Ban- 
dolph  county,  that  it  may  proceed  to  final  judgment. 

Ordered  accordingly. 

Mabbiagb  is  hot  Nxtll  becanae  of  the  non-oboervanoe  of  the  preeoribad 
prior  formalitieB  and  oeremonieB,  such  aa  the  procarisg  of  a  license:  Holmes 
V.  J7oftne«,  26  Am.  Dea  482.  Seeakoi^oiMfofuierfy  v.  Cftetfer,  9Id.61;  Z/i^o- 
fiia  V.  Buxton,  11  Id.  46. 

Tex  FBiNCir al  cask  is  cited  and  approyed  in  ffolmu  v.  MarshaU,  72  K. 
C  40,  to  the  point  that,  though  a  miniiitflr  or  joatioe  is  forbidden  to  marry  » 
•onpla  without  a  lioenae  having  been  firat  proonred,  yet,  neTerthelea^  th* 
■Hurrlage,  if  performed,  is  valid. 
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State  t;.  Thobnbubg. 

(6  iBEDBLL't  Law,  79.J 

b  n  voT  A  Fqbosbt,  undsb  ths  Laws  of  North  OABouNAy  lor  on* 
fftlMly*  wittiiigly,  oorraptly,  and  with  intent  to  detend,  to  nib  oat» 
and  oUiterato  an  aoqnittanoe  which  has  been  indoned  on  a  bond. 


ImnoziBRT  for  foxgeiy.  The  faets  will  soffioiently  appear  in 
the  opinion. 

WkUaker^  atiomey  general^  for  the  state. 

Qvion  and  lEOer,  for  the  defendant. 

Bj  Cknirt,  DinBL,  J.  The  defendant  was  oon^ieted  on  th« 
second  ootint  in  the  indictment.  He  then  made  a  motion  in  az^ 
vest  of  judgment;  and  the  motion  was  snstained.  The  solicitor 
for  the  state  appealed.  Foi^iery  is  a  false  making — ^making  maJo 
ammo—ot  a  "written  instrument  for  the  purpose  of  fraud  and 
deceit,  the  word  "  making"  being  considered  as  including  every 
alteration  of,  or  addition  to,  a  true  instrument:  2  Buss,  on 
Grimes,  817;  2  East's  P.  0.  862,  966;  Bex  y.  Farhes,  2  Leach» 
786.  The  chaige  against  the  defendant  in  the  second  count  is, 
for  fiilselj,  wittingly,  and  corruptly  rubbing  out,  erasing,  and 
obliterating  an  acquittance  for  eleven  dollars,  which  acquittance 
had  been  indorsed  on  the  bond  mentioned  in  the  indictment, 
with  an  intent  to  defraud  one  Oaleb  Lineberger,  the  obligor, 
against  the  form  of  the  statute,  etc.  We  have  no  statute,  making 
the  act  of  erasing,  rubbing  out,  and  obliterating  an  acquittance, 
foigezy.  And  the  intentional  destruction  of  an  acquittance, 
in  whatever  way,  can  not  be  either  a  making  a  written  instru- 
ment, or  the  idteration  of,  or  addition  to,  a  truly  written  in« 
strument,  so  as  to  bring  the  act  within  the  definition  of  forgery. 
The  judgment  was  therefore  correct,  and  it  must  be  affirmed. 

Ordered  to  be  certified  accordingly. 

FoBOXBT  DmHSD  A2rD  OxmatALLT  DiaoussKD:  Seenote  to  jlmeli  ▼.  Ckmi^ 
22  Am.  Dea  306-321. 

It  is  not  Fobokbt  for  a  person  in  writing  a  note  for  another  to  Insert  a 
Iwger  snm  than  the  real  amoont  dne,  and  to  falsely  and  f randnlently  read  it 
OT«r  to  him  as  for  the  latter  amoont,  with  a  view  to  defraud  and  injurs 
him:  HUl  ▼.  SUMie^  24  Am.  Bee.  441.  Falsely  putting  a  witness'  name  to  a 
bond  which  is  not  required  by  law  to  have  a  subscribing  witness,  does  not 
litiate  the  bond,  and  b  not  a  forgery:  8taU  v.  GherUn,  7  lied.  L.  206. 
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Beddioe  V.  Jones  et  al. 

[6  JamoKU/u  Law,  107.] 

Valvabia  Ck>irsiDBRATiON  IS  SoMB  BsNETiT  conferred  apon  the  one  pw^* 

or  labcnr  or  loss  impoaed  upon  the  other. 
Taxing  a  Nbootiablb  Ikbtbumbnt  ik  Patmxnt  ot  a  PBB-szi8inro  0kr 

ooDstitates  a  pnrchase  of  it  for  value,  and  an  indoTMe  ao  taking  it,  la  nol 

affected  by  eqnitiea  existing  between  the  original  partiea  of  which  be  had 

no  notice. 
Wbxbb  a  Notb  is  Madb  ik  North  Gabolina  and  Indobbxd  in  TiBoiBriA. 

the  indorsee  may  soe  the  maker  or  indoraer  in  North  Carolina  without 

proving  that  the  note  was  negotiable  in  yirginia^ 

Dbbt  upon  a  sealed  note,  given  in  North  Carolina  by  Jones  to 
defendant  Taylor,  and  indorsed  by  him  to  Owens,  and  by  Owens 
in  Virginia  indorsed  before  due  to  plaintiff  in  payment  of  a  pre- 
existing debt.  The  facts  were,  that  Jones  being  indebted  to 
Owens,  executed  the  note  therefor,  but  made  it  payable  to  Tay- 
lor in  order  to  get  his  indorsement  as  security.  Taylor  refused 
to  indorse  the  note  until  told  that  he  would  not  be  liable  upon 
it,  but  that  his  indorsement  was  necessary  in  order  to  negotiate 
the  note.  Taylor,  being  an  ignorant  man,  then  indorsed.  The 
court  refused  to  instruct,  as  asked  by  counsel  for  defendants, 
that  plaintiff  must  show  that  the  note  was  negotiable  in  Yir- 
ginia.    Verdict  for  plaintiff.    Defendants  appealed. 

A.  Moore,  for  the  plaintiff. 

No  counsel  for  the  defendants. 

By  Court,  Buvfik,  C.  J.  As  it  would  be  impossible  for  a 
purchaser  to  ascertain  aU  the  latent  defects  or  equities,  that 
might  be  set  up  against  a  bill  or  note,  it  was  early  found  indis- 
pensable to  the  credit  of  negotiable  instruments  to  hold,  that  a 
person,  who  takes  them  bona  fide  for  a  valuable  consideration, 
before  they  are  due,  and  without  notice  of  their  infirmity,  is  not 
affected  by  the  failure  or  the  want  of  a  consideration,  or  even  a 
fraud  between  previous  parties,  but  may  recover  the  money  due 
thereon.  This  has  been  long  held  in  this  state:  Black  v.  Bird^ 
1  Hayw.  273;  and  it  is  needless  to  cite  other  authorities,  as  every 
treatise  on  bills  and  notes  thus  lays  down  the  doctrine.  The 
only  exceptions  are  founded  upon  the  positive  enactments  of 
statutes,  which  forbid  the  making  of  certain  contracts,  and 
declare  the  securities  void:  as,  for  example,  gaming  and  usuri- 
ous contracts.  Those  the  law  must  of  necessity  hold  void  in 
the  hands  of  the  most  innocent;  otherwise  the  statutes  would 
always  be  evaded  by  assignments.    But  that  is  altered  in  this 
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siftte,  a8  to  nsaiy,  by  fhe  act  of  1842.  c.  2;  and,  with  the  except 
tions  of  that  character,  the  rule  is  uniform.    It  maj,  probably, 
be  found,  that  receiving  negotiable  paper,  merely  as  a  security  fox 
a  pre-existing  debt,  will  not  make  tixe  creditor  a  purchaser,  as  he 
giyes  up  nothing  therefor,  unless  there  be  a  stipulation  for  for- 
bearance as  a  new  consideration,  or  the  like.    We  do  not,  how- 
ever, enter  into  that  question.    We  believe  that  it  has  been 
always  understood  in  this  state,  that  taking  paper  in  payment 
of  a  precedent  debt,  constitutes  a  purchase  of  it  for  value. 
What  is  a  valuable  consideration?    It  is  generally  defined  to 
be  a  benefit  to  one  party,  or  labor  or  loss  on  the  other;  and 
they  both  concur  in  this  case.    For  the  holder  gives  up  his  debt 
on  one  man,  as  the  price  of  a  debt  on  another  transferred  to 
him,  and  the  former  debtor  of  the  holder  pays  his  debt  there- 
with, and  gets  up  the  securities  by  which  he  had  before  been 
bound.    We  are  not  aware  of  any  cases  to  the  contrary  in  Eng- 
land, or  in  any  respectable  courts  of  this  country,  except  some 
in  New  York  at  one  period,  which  were  opposed  to  those  that 
were  earlier,  and  others  that  are  more  recent.    Notwithstanding 
those  intermediate  dedsions,  not  being,  indeed,  those  of  the 
court  of  errors.  Chancellor  Kent,  m  the  latest  edition  of  his 
valuable  commentaries,  sec.  44,  p.  80,  lays  the  rule  down,  as 
we  hold  it  here,  and  in  conformity  with  his  own  previous  opin** 
ion,  judicially  delivered  in  Bay  v.  OoddingUm,  6  Johns.  Oh.  54 
[9  Am.  Dec.  268],  that  a  pre-existing  debt  is  a  valuable  consid* 
eration  to  sustain  a  note  in  the  hands  of  an  indorsee,  who  will 
hold  it,  unaffected  by  any  equities,  if  he  take  it  without  notice 
of  any  facts  which  implicate  its  validity  as  between  the  prior 
parties.    He  is  fully  sustained  therein  by  the  cases  on  which  he 
relies,  and  particularly,  by  the  elaborate  reasoning  and  review 
of  all  the  previous  adjudications  on  the  subject,  to  be  found  in 
the  case  of  jpruah  v.  Scribner,  11  Conn.  388  [29  Am.  Dec.  803]; 
and  that  of  Sid0  v.  lyson,  in  the  supreme  court  of  the  United 
States,  16  Pet.  1.    Those  decisions  seem  to  us  conclusive  of  the 
point,  and  relieve  us  from  the  necessity  of  entering  into  a  further 
discussion  bt  it. 

Upon  the  other  point,  the  opinion  of  the  court  is  also  against 
the  defendant.  As  the  note  was  made  in  this  state,  and  is  not 
expressed  to  be  payable  at  any  particular  place,  and  is  nego- 
tiable by  our  law,  that  property,  it  would  seem,  became  inherent 
in  it  as  a  part  of  its  nature,  so  as,  perhaps,  to  make  it  negotiable 
everywhere.  But,  if  that  be  not  so,  it  is,  at  all  events,  nego- 
tiable in  every  country,  whose  laws  do  not  forbid  it.    Therefore. 
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the  anus  was  on  the  defendant  to  show  the  law  of  Yixginia,  if 
that  makes  it  unlawful  to  negotiate  these  notes,  made  in  another 
countiy,  which  are  negotiable  hj  the  law  of  the  oountiy  of  their 
origin:  for  no  such  want  of  comity  can  be  presumed  in  one 
sister  state  towards  another.  But  if  such  an  indorsement  would 
not  be  sustained  in  a  forum  of  Virginia  in  deference  to  the  law 
of  the  place  of  the  origin  of  the  contract,  and  also  of  the  place 
of  its  performance,  yet,  clearly  such  an  indorsement  must  by 
our  courts  be  understood  to  haTC  been  made  in  reference  to  the 
law  of  this  state,  and,  therefore,  be  held  to  entitle  the  holder  to 
a  remedy  here  against  all  persons  who  here  became  parties  to 
the  instrument.  But  the  case  of  De  la  Chaumette  t.  The  Bank 
of  England,  2  Bam.  &  Adol.  886,  thus  decides  the  point  as  a 
mere  matter  of  construction  of  the  statute  of  Anne,  and  is  di- 
rectly applicable  here,  as  our  acts  of  1762  and  1786  are  taken 
from  the  Wngliflh  statute.  It  was  there  held,  that  on  a  note 
made  in  England,  and  transferred  in  France,  the  holder  might 
haTC  an  action  in  England,  although  by  the  law  of  France  it 
was  not  negotiable  there.  The  words  of  the  acts  do  not  restrict 
the  negotiability  to  any  particular  place,  and  their  object  is  to 
enlarge  the  credit  and  circulation  of  paper  of  this  kind;  and 
therefore,  the  courts  of  the  state  ought  to  uphold  the  fair  trans* 
fer  of  it  anywhere,  as  advancing  the  policy  of  the  statutes  as 
well  as  conforming  to  the  original  nature  of  the  contract. 
Judgment  afBrmed.  

Bbgbtvino  a  Nots  in  SATiBf  AcnoK  or  A  PsaoiDSiiT  Dns,  and  withoot 
reoonne,  makes  one  a  pnrohaMr  for  value:  Bank  <if8i,  Albamt  y.  CHlUUmd, 
86  Am.  Deo.  600,  and  note,  where  other  caaea  are  referred  ta 

In  (jfraee  y.  Haimah,  0  Jones*  L.  96,  it  was  held,  dting  the  prinoipal  oaaa^ 
that  if  bonds  were  given  in  North  (Carolina,  not  payaUe  at  any  partionlar 
place  ont  of  the  state,  an  indorsee  mi^^t  sua  there,  npon  an  indonement 
made  in  Qeoigia,  although  by  the  law  of  that  state  bonds  raSifjtki  not  be  &»> 
gotiable.  * 


Den  ex  deic.  Datenpobt  et  al.  t;.  W'Xnnb. 

[6  JaMBOKLL'a  Law,  138.] 
OovsvAMT  TO  Stand  Sxebbd  to  a  Usx  in  Futubo  is  a  good  covenant  in 
law. 

PHBASB  Ck)N8TBirSD  AS  A  CoYXNANT  TO  StAND  SbISED  TO  A  FfTTUBI  Usi. 

A  deed  poll  by  a  grandfather  to  his  son  and  grandson,  in  oonsidsfmtictt 
of  love  Mid  affection,  conolnding,  "And  furthermore,  we,  the  said  Thomas 
Weatherly,  Jan.,  and  Thomas  Weatherly  (my  grandson),  their  heirs  and 
assigns,  are  not  to  intermpt  the  said  Thomas  Weatherly,  sen.,  daring  hie 
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fife-tiiiie,  oaiho  «dd  ^wniMS.  By  ihea^iarm»lhtkYt  heratoiet  my  hand 
and  Mai,"  is  a  ooTanant  to  stand  seiaed  to  the  fatnre  nae  of  sooh  son  and 
grandson,  and  the  statute  of  limitatioDa  does  not  oommenoe  running 
against  them  nntil  the  death  of  the  grandfather. 
DftnvDAHT  BsLTivo  UFOV  THB  Statutb  ov  LoaTanovB  most  show  the  faol 
that  pats  it  in  motion. 

EjxancENT.  Plaintiff  shoved  title  in  his  lessors,  Thomas 
Weadierlj,  jiin.,  and  Thomas  Weatherly,  under  a  deed  poll  to 
them  from  Thomas  Weatherly,  sen.  Defendant  relied  upon 
<»lor  of  title  and  seven  years'  actual  occnpation  of  the  premises 
between  1828  and  1839.  Weatherly,  sen.,  died  in  1888.  The 
deed  was  in  the  usual  form  of  a  grant  deed,  reciting  loye  and 
affection  for  a  consideration,  with  the  exception  of  the  conclud- 
ing clause,  which  is  set  forth  in  the  opinion.  The  court  decided 
that  there  was  no  reservation  of  a  life  estate  to  the  grantor,  and 
that  therefore  the  action  was  barred  hj  the  statute  of  limita- 
tions.   Plaintiff  nonsuited. 

HeaUit  for  the  plaintiff. 

No  counsel  for  the  defendant. 

By  Court,  Dajosl,  J.  In  construing  the  deed  mentioned  in 
the  case,  the  judge  was  of  opinion,  that  Thomas  Weatherly, 
sen.,  coTenanted  to  stand  seised  of  the  land,  to  the  use  of  his 
Uood  relations,  the  lessors  of  the  plaintifb;  and  that  the  pos- 
session was  immediately  transferred  to  the  use,  by  force  of  the 
statute  of  uses.  And  Ihat,  therefore,  the  statute  of  limitations 
began  to  run,  by  the  adyerse  possession  of  the  defendant,  in  the 
year  1828,  which,  being  continued  for  more  than  scTcn  years, 
under  a  color  of  title,  before  this  action  was  brought,  tolled  the 
entry  of  the  lessors  of  the  plaintiff.  We  do  not  agree  with  his 
honor.  It  seems  to  us,  that  it  is  a  coTcnant  by  Thomas 
Weatherly,  sen.,  for  him  and  his  heirs  to  stand  seised  to  a 
use  in  fvJhirOy  to  wit,  on  his  death.  Such  a  coTcnant  is  good 
in  law:  Doe  dem.  Dyke  y.  WkUHngham,  4  Taunt.  20;  Boe  dem. 
Watinaon  y.  Trcmmarr,  Willes,  682;  S.  0.,  2  Wils.  75.  The  fol- 
lowing clause  in  the  deed  poll,  made  by  the  coyenantor,  induces 
us  to  say,  that  the  use  to  the  coyenantees,  was  to  be  a  future  one: 
*'And,  furthermore,  we  the  said  Thomas  Weatherly,  jun.,  and 
Thomas  Weatherly  (my  grandson),  their  heirs  and  assignees,  are 
not  to  interrupt  the  said  Thomas  Weatherly,  sen. ,  during  his  life- 
time, on  the  said  premises.  By  them  terms,  I  haye  hereto  set 
my  hand  and  seal.'*  The  deed  is  obyiously  one  executed  by  a 
person  inops  ccmat^n.  It  is  ungrammatical  and  inartificial  from 
beginning  to  end;  and  in  the  clause  quoted,  the  language  changes 
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the  penon  of  ihe  speaker  four  idmeB.  But  being  a  deed  poll^ 
the  coTenantor  in  truth  is  the  only  speaker.  And  the  plain 
meaning  is,  that  he  declares,  that  although  he  ooyenanta  to 
stand  seised  to  the  use  of  his  son  and  grandson,  he  is  not  to  he 
so  seised  during  his  life,  but  that,  for  that  period,  he  is  to  stand 
seised  to  his  own  use.  That  is  the  obvious  intention  of  the 
parties;  and  therefore  it  is  to  goTem  in  the  construction  of  the 
deed.  The  coTcnantees  never  before  had  a  right  of  entry,  for  it 
did  not  exist  until  the  death  of  the  covenantor;  as  the  use  then 
sprung  to  them,  and  the  statute  then  executed  the  possession  U> 
it,  and  converted  it  into  a  legal  estate  in  fee,  if  there  was,  at  that 
time,  any  person  seised  of  an  estate  of  inheritance  to  serve  the 
use.  The  inheritance,  in  the  mean  time,  remained  in  the  cove- 
nantor, his  heirs  and  assigns,  who  were  to  answer  to  the  prwdpe 
of  others,  and  perform  the  feudal  duties,  until  the  use  sprung 
up  for  the  benefit  of  the  covenantees:  Watkins  on  Oonv.  146. 

A  use  can  never  be  turned  into  a  legal  estate  by  force  of  the 
statute,  unless  there  be  a  person,  at  the  time  the  use  springs  up, 
seised  of  an  estate  in  the  lands  to  serve  the  said  use:  1  Saund. 
on  Uses,  231.  And  there  must  also  be  privity  of  estate;  for  he 
who  comes  in,  in  the  post^  as  the  lord  by  escheat,  a  disseisor^ 
abator,  intruder;  or  one  who  comes  in  paramoimt  the  person 
limiting  the  use,  as  a  disseisee,  or  a  person  entering  for  a  condi* 
tion  broken,  shall  not  be  subject  to  the  use.  And  there  must 
also,  it  seems,  be  a  privity  of  person,  for  a  purchaser  without 
notice  of  the  use,  shall  not  hold  charged  with  the  future  use: 
1  Fearn.  479;  Watkins  (ed.  by  Preston),  141;  Oomish  on  Uses, 
180;  1  Co.  122, 189.  But  this  last  principle  or  doctrine  (priviiy 
of  person),  says  Mr.  Preston,  is  only  applicable  to  trusts,  as 
distinguishable  from  uses,  and  possibly  to  future  uses,  to  arise 
by  means  of  a  covenant  to  stand  seised,  or  a  bargain  and  sale, 
as  distinguished  from  a  conveyance  to  uses:  Id.  It  is  stated  in 
this  case,  that  the  defendant  is  in  possession  under  a  color  of 
title;  but  it  is  not  stated  how,  or  from  whom,  he  derived  hi» 
title.  It  may  be  that  he,  by  an  innocent  conveyance,  derived  ii 
from  Thomas  Weatherly,  sen.,  his  heirs,  or  assigns;  if  he  did, 
he  is  privy  in  estate  with  the  original  person,  who  was  seised  to 
the  future  use  of  the  covenantees.  It  may  be,  that  he  is  also 
privy  in  person,  that  is,  had  knowledge  of  the  future  springing 
use  to  the  covenantees;  if  he  is  placed  in  this  situation,  he  can 
not  be  heard  to  raise,  in  his  defense,  the  act  of  limitations,  but 
the  future  use  in  the  covenantees  would  be  so  knitted  to  hia 
seisin,  as  that  the  statute  would  operate  and  execute  the  said 
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DBS  when  it  azoee.  It  may  be  that  the  defendant  deriTes 
color  of  title  in  the  po9i,  and  then  he,  of  oourse,  can  never  be 
oonsidered  to  be  seised  to  the  use  of  the  present  lessors  of  the 
plaintiff.  Bnt,  like  OTezj  other  person,  who  sets  np  the  statute 
of  limitations,  it  laid  on  the  defendant  to  show  the  facts  which 
pat  it  in  motion.  So,  likewise,  if  he  claims  any  benefit  from 
being  a  diaaeisor,  he  mnst  establish  clearly  that  he  was  a  dis- 
seisor; for  the  court  ought  not  at  any  time  to  presume  a  dis- 
seiain,  and  much  lees  will  it  be  done  now,  when  we  know  that 
sddom,  if  ever,  any  other  mode  of  conveyance  is  used  than  an 
innooent  one,  operating  under  the  statute  of  uses.  We  thinks 
therefore,  the  judgment  should  be  reversed,  and  judgment 
should  be  entered  for  the  plaintiff  on  the  verdict. 
Judgment  reversed  and  judgment  for  the  plaintiff. 

OovnrAKT  TO  Stakd  Skdsd  to  a  Fdtubb  Uss,  What  Gonsibuxd  as:  Sm 
Brtwer  t.  ffard^^  83  Am.  Deo.  747;  Jaekmm  v.  MeKemi^,  20  Id.  690;  WaUk 
y.  Wam§j  8  Id.  210;  JackiM  ▼.  Suiata,  6  Id.  876;  BamU  t.  JVvneA,  Id.  24I» 
Bcff  v.  Scammon,  41  Id.  706. 

HowxvxR  UimoHHioAL  AHD  Uhobaiqiatical  A  DxED  MAT  Bi,  y«t  it  may 
be  'validf  if  iti  wordt  declare  soffioiently  end  legally  the  intention  of  the  pei^ 
tiea.  Therefore,  when  by  a  yery  informal  deed  a  grantor,  "  in  oonaideratioB 
eC  good  will  and  affection  for  hia  son-in-law  H.,"  gave  him  certain  slaves,  and 
thsn  followed  with  this  clause:  **I  also  appoint  H.  agent  of  the  following 
property,  to  wit"  (naming  certain  slayes),  "  and  the  following  tracts  of  land** 
(describing  them),  "  to  be  to  the  use  and  benefit  of  my  daughter  C. , "  it  was  held, 
siting  the  principal  caas^  that  the  intention  to  give  the  land  to  the  daughter 
being  plain,  the  deed  might  operate  as  a  covenant  to  stand  seised  either  to  the 
aae  of  H.  as  trostee  for  C.  or  to  the  use  of  C:  and  qua  eumque  via,  the  title 
bad  passed  from  A.,  and  he  coold  not  recoyer  in  ejectment  against  H.  laKmt- 
taid  y.  PerHtu^  63  N.  C.  282,  the  land  of  a/eme  caveri  having  been  oonveyed 
withont  her  privy  examination,  it  was  held,  citing  the  principal  caae^  that 
there  was  no  adverse  possession  as  against  her  issue  until  after  the  death  d 
the  husband. 


Den  ex  dem.  GiiAbee  v.  Diogb. 

[6  Iskdkll's  Law,  109.] 

FSLADRnr  IN  Ejiothxnt  must  Reooveb  on  ths  Sthingth  ov  his  ows 
Title,  either  as  being  good  against  all  the  world,  or  good  against  the  de- 
fendant by  estoppeL 

GbAHTB  WaOM  THE  SOVXBXION  ASB  EnBOLLXD  IN  THB  OVFIOB  7B0M  WhIOH 

Text  Emanate,  and  are  then  records,  and  copies  of  them  may  be  used  as 
evidence  by  all  persons,  except  those  who  are  entitled  to  the  originali. 

VlW    TEIAL    WILL    BE    GRANTED,  ALTHOUGH    THE    PaBTT    AGAINST  WhoM 

Sbbohxoub  Instbuotions  were  given  obtains  a  verdict,  if  the  law  was  so 
SRcoeoosly  stated  that  the  defendant  might  thereby  have  been  prevented 
from  making  his  full  defense. 
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EraoiiDnrr.  Plaintiff  claimed  under  a  giant  from  the  royal 
gOTemment  to  one  Slay,  who  had  oonyeyed  to  Anld.  By  mean 
eonTeyanoee  it  came  to  Field,  who  oonyeyed  to  Clarke,  and  ha 
eonTeyed  to  his  three  daughters,  one  of  whom  is  the  plaintiff. 
She  offered  in  evidence  a  certified  copy  of  the  aboye  grant,  which 
was  rejected.  She  then  offered,  by  deeds  of  conyeyance,  to 
flhow  that  defendant  was  estopped  hj  recitals  in  them  from  dis- 
puting the  title  of  her  lessor.  But  she  did  not  show  that  she 
herself  or  any  person  under  whom  she  claimed  was  eyer  in  pos- 
eessionof  the  land.  Verdict  and  judgment  for  plaintiff.  De- 
fendant  appealed. 

Badger  t  for  the  plaintiff. 

Strange,  for  the  defendant. 

By  Court,  Nash,  J.  We  are  spared  the  trouble  of  examining 
the  doctrine  of  estoppel,  as  applicable  to  this  case,  in  the  argu- 
ment before  us;  that  ground  has  been  yeiy  properly  abandoned. 
There  certainly  is  no  estoppel.  But  it  has  been  argued,  that 
although  there  is  no  technical  estoppel,  yet  the  deed  from  Auld 
to  Curtis,  which  conyeyed  to  the  latter  two  hundred  and  eighty 
acres  of  the  Slay  tract,  and  recited  the  deed  from  Slay  to  Auld, 
and  the  deed  from  the  latter  to  Field,  for  the  twenty  acres,  to- 
gether with  the  deed  from  Curtis  to  Marshal  Diggs,  of  the  same 
two  hundred  and  eighiy  acres,  and  the  deed  from  the  latter  to 
the  defendant,  was  good  prima  facie  eyidence  of  title  against  the 
defendant,  who  was  a  mere  wrong-doer.  We  do  not  accede  to 
the  prox)osition,  nor  indeed  is  it  in  this  state  an  open  question. 
The  rule  here  is  a  plain  and  simple  one.  A  plaintiff  in  eject- 
ment must  recoyer  on  the  strength  of  his  own  title,  either  as 
being  in  itself  good  against  all  the  world,  or  good  against  the 
defendant  by  estoppel:  Den  ex  dem.  Duncan  y.  Duncan,  3  Ired. 
L.  317.  In  this  case  it  is  admitted  there  is  no  estoppel,  and  it 
is  apparent  the  legal  title,  according  to  the  eyidence  before  the 
jury,  was  not  in  the  plaintiff.  The  first  link  in  her  chain  was 
wanting,  to  wit,  the  grant  from  the  state. 

In  rejecting  the  paper  certified  by  the  secretary  of  state,  as  a 
copy  of  the  grant  to  John  Slay,  his  honor  erred.  It  escaped  his 
obseryation,  that  this  yery  question  was  decided  by  this  court, 
in  the  case  of  Den  dem.  Candler  y.  Lunsfordy  4  Dey.  &  B.  L. 
19.  It  is  there  ruled,  that  grants  or  patents  from  the  soyerei^i 
are  enrolled  in  the  office,  from  which  they  emanate,  and  are 
then  records.  like  all  other  records,  copies  of  them,  by  the 
common  law,  may  be  used  as  eyidence  by  all  persons,  except 
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flioee  who  would  be  entitled  to  the  oiiginalB.  The  legialatciie, 
hj  an  aet  passed  ml748,  xeoognizes  this  principle,  and  goesfmv 
ther,  and  makes  the  abstraoiB  entered  in  the  office  of  Ixnd  Qian- 
▼ill6»  or  exemplifications  of  them,  duly  proTed,  eyidence  as  if 
the  originals  were  produced.  The  paper  offered  in  evidence  is 
an  abstract^  containing  the  comnes  and  distances  of  the  lines, 
and  the  date,  and  is  signed  by  the  then  gOTcmor  of  the  colony, 
and  the  secretary  of  state  has  certified  it  as  a  tme  copy  of  the 
record  of  the  grant  We  belieye  the  practice  has  been  nnif orm 
to  reoord  abstracts,  and  though  the  act  of  1848  is  not  brought 
forward  in  the  revised  statutes,  we  are  of  opinion  that  act 
merely  recognized  the  rule  of  the  common  law,  and  by  the  lat* 
tor  the  copy  was  evidence.  The  jury,  however,  gave  the  plaint- 
iff a  verdict,  notwithstanding  this  error  against  him;  yet,  as  this 
erroneous  opinion  may  have  prevented  the  defendant  from  rely« 
ing  upon  other  testimony  in  his  power,  we  think  it  proper  upon 
the  anthorily  of  Jone^  v.  Tawng^  1  Dev.  &  B.  L.  864  [28  Anu 
Dec  569],  that  the  case  should  be  again  submitted  to  a  jury. 
Judgment  reversed  and  a  venire  de  novo  ordered. 

BaoiSTKB  Copt  or  a  Dsid  m  Gk>OD  BvmurGs,  prima/aeiet  and  difpeoMt 
villi  prodnotkm  of  tho  origiiial,  except  where  the  grantee  raUea  on  the  inune- 
diato  deed  to  hlmeelf,  or  where,  from  the  natnre  of  the  oonveyanoe,  the  deed 
ia  pnannied  to  be  in  hia  own  enatody  or  power:  SeanUm  v.  Wright,  26  Am. 
Deo.  344. 

**Tsa  Bulb  that  thb  PLAnmnr  in  EjioncBirT  must  Bicovxb  on  the 
strength  of  hia  own  title,  either  aa  bemg  in  itnlf  good  againat  all  the  world, 
or  at  good  againat  the  defendant  by  eatoppel,  ia  too  well  aettled  in  the  law  of 
ttda  atate,  to  be  In  the  alig^teet  degree  ahaken  by  the  ebborate  argument  ol 
the  plaintiffa  ooonael.^'  Per  Battle,  J.,  in  Taylor  v.  Chock,  8  JoDea"  L.  408^ 
aitiqg  the  pfindpal  oaae  and  Den  dent.  Dunean  y.  Jhmeam,  8  Ired.  L.  818. 


Cody  v.  Quinh. 

(6  JmamLL'm  Law,  lOl.] 

touufi^  BsTUBir  or  an  Axtaohxsnt  mat  bb  amxndsd  by  p— ^W*?i  ol 
the  ooort,  and  ia  valid  against  the  sheriff  only  as  amended. 

VoiDABUi  ANn  Bbbonboub  Pbookss,  under  which  a  sheriff  takea  the  goods 
of  a  defendant,  and  of  which  the  defendant  might  have  availed  himaelf 
ia  the  origimd  action,  is  yet  a  soffident  justification  for  each  sheriff  in  an 
aotkm  againat  him  for  taking  the  goods. 

AalllHMBHT  or  PABTHa,  A1TE&  JUDOMINT,  NOV  TO  Issnx  BXSODTION  UntO 

a  oertain  time,  and  entered  upon  the  docket,  is  no  part  of  the  jndgmmt^ 
sod  if  ezeontion  ia  issoed  before  then,  no  one  oan  complain  of  it  but  the 
partlea. 
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Oasb  agftinst  the  defendant,  as  sheriff.  Plaintiff  placed  an 
attachment  in  the  hands  of  defendant  against  one  Tme.  Th» 
same  day  it  was  leried  on  a  coach  and  eight  horses.  At  a  sub* 
sequent  term  the  court  allowed  the  sheriff  to  amend  his  return 
on  the  original  writ,  by  stating  that  the  leyy  on  the  coach  and 
horses  was  subject  to  the  execution  of  one  Fatten  against  True,^ 
tested  before  tiie  leyy  of  the  attachment.  Patton*s  execution 
used  up  the  whole  of  the  proceeds  arising  from  the  sale  of  the 
ooach  and  horses.  The  other  &ots  appear  in  the  opinion. 
Judgment  for  the  defendant    Plaintiff  appealed. 

Ouion,  for  the  plaintiff. 

Bayden,  for  the  defendant. 

By  Oourt,  Dakiel,  J.  1.  After  the  amendment,  in  the  sher- 
iff's return  to  the  plaintiffs  attachment  against  True,  was  per- 
mitted to  be  made  by  the  county  court  of  Lincoln,  at  June 
sessions,  1842  (which  the  court  had  a  right  to  permit  to  be  made: 
SmiOi  y.  Danid,  8  Murph.  128;  Dickinsm  t.  LippUi,  5  Ired.  560), 
the  record  in  that  case  showed  that  the  plaintiffs  lien  on  the 
properiy  of  True  was  postponed  to  Patton's  execution;  the  lat- 
ter was  Talid  as  to  the  sheriff. 

2.  It  was  contended  for  the  plaintiff,  that  Patton's  execution 
did  not  correspond  with  his  judgment,  and  that  the  sheriff  ought 
to  show  a  judgment  and  an  execution  corresponding  with  it.  To 
this  objection,  the  answer  is,  that  when  a  writ,  from  a  court  of 
competent  jurisdiction,  is  delivered  to  the  sheriff,  he  is  bound  to 
execute  it  according  to  the  exigency  thereof,  without  inquiring 
into  the  regularity  of  the  proceedings,  whereon  that  writ  is 
grounded.  And  although  the  process  under  which  the  sheriff 
takes  the  goods  of  a  defendant,  may  be  yoidable  or  erroneous, 
and  of  which  the  defendant  might  haye  availed  himself  in  the 
original  action,  yet  such  a  writ  is  a  sufficient  justification  for 
the  sheriff  in  an  action  against  him.  For  the  sheriff  is  a  minis- 
terial officer,  in  the  execution  of  writs,  and  is  not  bound  to  ex- 
amine into  their  legality:  Jaquea  y.  Cesar,  2  Saund.  100;  Jliacl> 
oleics  Case,  Cro.  Jac.  280;  Burton  y.  Eyre,  Id.  289;  Watson  on 
Sheriffii,  64. 

8.  The  memorandum,  made  with  the  consent  of  the  parties,  by 
the  clerk  of  Buncombe  county  court,  in  Patton's  suit — '*  nofi./a. 
to  issue  until  October  or  until  ordered"— did  not  annul  or  sus- 
pend the  judgment  so  as  to  avoid  Ajieri/acias  issued  on  it.  And 
although  the  execution  was  issued  by  Patton,  in  contravention 
of  this  memorandum,  bearing  teste  of  the  term  the  judgment  was 
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rendered,  it  was  not  Toid,  but  was  a  sniBcient  jnstifioaiion  to  the 
sheriff  of  linooln  in  proceeding  under  it,  as  if  no  such  mem- 
onuidiim  had  ever  been  made.  True,  the  original  defendant 
might  haTe  complained  to  the  county  court  of  Buncombe,  on  a 
motion  to  set  the  execution  aside,  but  the  present  plaintiff,  who 
was  no  party  to  that  suit,  certainly  has  no  right  in  law  to  com- 
plain of  the  conduct  of  Patton,  or  of  the  sheriff.  We  think 
that  the  judgment  must  be  a£Srmed. 
Judgment  afSrmed. 

PaooBB  Mkbilt  YomABUi  Aivobds  JusnnoAxioK  vob  Aoxb  that  hart 
ben  dona  thereunder:  Daiif  y.  Sharp,  34  Am.  Dec.  000.  See  alio  PaHter  ▼. 
Wabvdt  30  Id,  124,  and  note,  wliere  other  csaee  are  coUected. 

AoBMEMEKT  TO  DiL4T  EzsouTiOK. — ^If  at  the  time  a  Judgment  is  obtained, 
the  parties  agree,  that  an  ezecation  shall  not  iasne  for  a  oertain  tune,  which 
Is  duly  entered  of  reoord,  the  time  within  whioh  the  pkintiff  ean  take  oat 
bis  ezeootioa  Is  extended  to  that  time,  and  no  exeoation  can  regnlarly  Issoe 
in  the  mean  time,  except  by  order  of  the  coorti  and  If  Improperly  Issoed,  the 
court  has  the  right,  on  the  application  ai  the  defendant,  to  set  It  asidei 
Wood  T.  Bagieff,  12  Ired.  L.  80.  Bat  no  one,  except  the  defendant,  can 
Bafaitnaamotloii  to  set  aside  the  exaontkn:  SMim  t.  FtU,  VbUL  (N.OL) 
19i^  both  eitipg  the  prinoipal 
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Btt&  uuBt  >■  DmoBBSD  WITH  CosTSM  to  ftdefaiidaiitwho  baano  intem^ 
ml  or  nomfnfti,  in  tho  judgment,  and  against  whom  nothing  baa  beea 
ptovada 

Wmnss  m  XvooHramrr  to  Pbovb  a  Fact,  which,  if  it  operate  at  all, 
most  operate  to  his  own  discharge  in  the  snit,  as  well  aa  that  of  another 
defendant,  who  is  hia  sarety. 

DspoBmoH  IS  Ikadmissiblb  whkbb  thkbi  was  vo  Obdxe  of  Examina- 
tion; for  withont  each  an  order  a  party  can  not  be  witness  for  another. 

Fabol  BviDBNoa  OF  GoNTisTS  OF  WsimN  IiTSTBUMXNTB.— -A  ooort  wiU 
not  prooeed  cm  evidence,  of  an  nnoertain  oharacter,  in  respect  to  the 
contents  of  written  instruments;  some  of  which  are  in  the  poasession  of 
the  party  oiiering  the  eridence,  and  others  aooessible  to  him  by  proper 


QmOB  OF  OuABDiAN  IS  FOB  Wholi  Mivobitt  OF  Wabi^  uiless  it  is  ez> 
pressly  for  a  shorter  period,  or  unless  subsequently  shortened  by  an  order 
of  removal. 

IdABILITT  OF  SUBBTIBB  OF  OUABDIAN  GOHTDTUBS  THBOUOH  TeBM,  and  oaa 

be  relieved  only  by  the  removal  of  the  guardian,  or  getting  counter  se* 
eurities  from  him,  by  way  of  indemnity. 
SooosaBiVB  Bonds  Givbn  bt  Guabdian  abb  Cuvulativb  SaouBinis  for 
the  faithful  performance  of  the  duties  of  the  oflSoe,  and  the  liabilities  ai 
the  sureties  are  in  proportion  to  the  penalties  of  the  several  bonds  ia 
which  the  respective  sureties  bound  themselves. 

Bill  for  an  accounting,  filed  by  William  D.  Jones  against 
"^iniliam  Hawkins,  Hays,  and  Patton.  The  facts  are:  Hawkins 
was  a  gnardian  of  Benjamin  Hawkins,  and  filed  a  bond  in  th# 
tom  of  thiee  thousand  dollars,  with  Hays  as  soretj.    Afte^ 


June,  1846.]  Jones  v.  Hats.  79 


wsrds,  lie  xenewed  bis  bond,  in  the  sum  of  one  fhooBand  dol- 
hzB,  with  the  plaintiff  as  Boiety.    Haii^ldnB  was  sobseqnenilj 
remoTed  from  the  gnardianship,  and  Patton  appointed  in  hifr 
stead.    The  latter  bronght  snit  on  the  last  bond,  and  it  waa 
foimd,  on  reference,  that  one  thousand  one  hundred  and  twenty 
doUars  was  due  the  ward.    A  judgment  by  confession  was  taken 
for  one  thousand  dollars  against  plaintiff.    The  bill  charges 
thai  the  devastavU  occurred  before  Jones  became  bound,  and 
while  Hays  was  surety;  and  the  plaintiff  contends  that  he  was 
not  liable  for  the  loss,  but  that  Hays  was;  or,  at  least,  that  they 
were  both  responsible  as  sureties  for  the  whole;  that  he  had  ob- 
jected to  paying  more  than  he  was  equitably  liable  for,  and  that 
Hays  had  proposed  he  allow  judgment  for  the  amount  of  the 
bond,  to  be  entered  against  him;  and  that  then  the  question  of 
his  (Hays')  liability  should  be  referred  to  counsel,  and  he 
would  pay  according  to  iheir  determination.    The  bill  allegea 
further  that  plaintiff,  relying  on  this  agreement,  allowed  judg- 
ment to  be  entered;  but  that  Hays  refused  to  comply  with  the 
agreement,  and  that  plaintiff  was  compelled  to  satisfy  the  whole 
judgment.    Hays,  in  his  answer,  denies  the  agreement  alleged 
by  the  plaintiff,  alleges  that  his  only  agreement  with  plaintiff 
was  as  to  the  excess,  one  hundred  and  twenty  dollars,  and  fur* 
ther  charges  that  plaintiff  made  a  settlement  with  Hawkins  upon 
the  footing  that  he  was  the  sole  surety  liable,  and  had  received 
from  Hawkins  a  tract  of  land  and  a  promissory  note  in  satis^ 
faction  for  what  he  had  paid.    Hawkins,  in  his  answer,  admits 
flie  de&ult;  says  that  it  occurred  after  Jones  became  surety,  and 
then  pleaded  the  setUement  as  stated  by  Hays.    Patton's  an- 
swer contains  a  denial  of  any  collusion,  and  knowledge  of  any 
agreement  on  the  part  of  Hays,  and  other  facts  immaterial  to 
«n  understanding  of  the  case.     Other  facts  are  stated  in  the 
opinion.    There  was  a  replication  to  the  answers;  the  parties 
proceeded  to  take  testimony,  and  the  cause  was  transferred  to 
this  court  for  hearing. 

No  counsel  for  the  plaintiff. 

F^randSy  for  the  defendants. 

By  Oourt,  Kutvxn,  0.  J.  The  bill  must,  of  course,  be  dis- 
missed with  costs  as  to  the  defendant  Patton,  who  has  no  inter- 
est, real  or  nominal,  in  the  judgment,  and  against  whom  nothing 
has  been  proTcd. 

The  other  two  defendants,  Hawkins  and  Hays,  allege  as  one 
pomt  of  defense,  that  the  plaintiff,  after  discharging  the  judg- 
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ment  against  Hawkms  and  himself,  came  to  an  aooonnt  with 
Hawkins,  and  took  from  him  a  note  in  satistaotion  of  the  bal- 
ance due  to  him;  and  therefore  they  insist  that  the  present  suit 
can  not  be  sustained;  not  against  Hawkins,  because  from  him 
the  plaintiff  has  taken  a  new  and  substantiye  legal  secuxitj  in 
satisfaction  of  the  former  demand,  and  not  against  Hays,  be- 
cause the  plaintiff  has  given  up  his  remedy  against  the  princi- 
pal, and  thereby  discharged  the  surety. 

How  far  the  taking  of  a  promissory  note  from  the  principal 
might  operate  as  a  satisfaction  of  the  previous  debt  of  the  prin- 
4npal  or  discharge  a  co-surety,  if  agreed  co  be  a  satisfaction,  we 
need  not  decide,  for  although  the  question  is  raised  in  the  an- 
swers, the  defendants  have  fiuled  to  establish  the  fact  by  evi^ 
dence.  Two  depositions  have  been  taken  in  reference  to  thin 
part  of  the  case.  The  one  is  that  of  William  Hawkins  himself. 
But  he  is  incompetent  to  prove  a  fact  which,  if  it  operate  at  all, 
must  operate  to  his  own  discharge  in  this  suit,  as  well  as  that 
of  the  other  defendant.  Besides,  there  was  no  order  for  his 
examination;  and  without  that,  a  party  can  not  be  a  witness  for 
another:  Letms  v.  Oioen,  1  Ired.  Eq.  290;  Bell  v.  Jasper,  2  Id. 
597.  The  other  witness  is  G.  W.  Candler,  who  states,  that  Jones 
and  Hawkins  made  a  settlement,  shortly  before  this  suit  was 
brought,  in  relation  to  the  matter  in  which  the  former  was 
surety  for  the  latter's  guardianship;  and  that  he,  the  witness, 
ihinks  that  on  the  setttement  Hawkins  gave  Jones  a  note  for 
ihe  balance  between  them,  and  that  receipts  were  passed  be- 
tween them;  but  that  he  can  not  recollect  the  amount  of  the 
note,  and  he  does  not  know  the  nature  of  the  receipts  given. 
He  states,  that  it  was  his  understanding  of  the  settiement  that 
Jones  was  to  have  Hawkins'  land,  but  at  what  value  he  is  unable 
to  fix;  and  that  Jones  claimed  that  he  had  before  purchased  it 
at  a  sale  made  for  other  debts,  but  at  what  price  the  witness 
does  not  know.  Nor  order  has  been  moved  on  the  plaintiff  to 
bring  in  the  note  or  receipts  alleged  to  have  been  given  to  him, 
nor  any  notice  to  him  to  produce  them  before  the  witness;  and 
the  defendants  have  declined  or  omitted  to  offer  the  receipts 
given  by  Jones  to  Hawkins,  as  pretended  by  them. 

It  would  be  exceedingly  loose  to  proceed  on  evidence,  of  the 
uncertain  character  of  this  witness'  testimony,  in  respect  to  the 
contents  of  written  instruments;  some  of  which  are  in  the  pos- 
session of  the  defendants  themselves,  or  one  of  them,  and  the 
others  accessible  to  them  by  proper  means.  It  may  be,  that,  in 
ihe  very  receipts  given  by  the  plaintiff  to  Hawkins,  it  is  expressed. 
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that  the  note  of  the  latter  was  intended  as  an  adjustment  of  the 
aooonnts  and  striking  a  balance,  and  was  not  taken  in  satisfoo- 
tion  of  the  precedent  debt;  and  that  supposition  is  the  less  im- 
pirobabley  as  the  present  suit  was  brought  almost  immediately 
afterwards.  Certainly,  if  it  should  appear  hereafter,  that  the 
plaintiff  actually  holds  the  note  of  Hawkins  in  the  premises,  and 
dhould  entitle  himself  to  a  decree  against  Hays  as  a  co-surety. 
Hays  would  be  entitled  to  participate  in  the  benefit  of  that 
secnriiy.  But  at  present,  as  a  bar  to  the  bill,  the  defendants 
haye  feuled  to  establish  by  proper  proof  that  the  plaintiff  took 
Hawtdns*  note  In  satisfaction,  and  not  as  a  collateral  security 
for  the  benefit  of  himself  and  his  co-surety  equally,  or  indeed, 
that  he  took  the  note  at  all;  and  therefore,  the  plaintiffs  case 
depends  upon  his  original  equity. 

As  far  as  the  plaintiff  rests  his  equity  on  the  special  agreement 
of  Hays  to  assume  the  default  of  the  guardian  in  his  time,  or 
ai^  aliquot  part  of  the  deficit,  or  to  refer  it  to  counsel  to  adjust 
the  respectiTe  liabilities  of  the  parties,  the  plaintiff  must  fiul,  as 
the  whole  allegation  is  denied  in  the  answer,  and  there  is  no  ctI- 
dence  to  oyerrule  the  denial. 

We  hold,  however,  that  independent  of  any  agreement  upon 
the  subject,  the  plaintiff  and  the  defendant  Hays  stand  in  the 
relation  of  co-sureties  for  Hawkins,  and  liable  to  contribute  to 
each  other  for  any  sums  paid  by  one  of  them  on  account  of  de- 
faults of  the  guardian,  no  matter  when  such  defaults  occurred, 
whether  wholly  before  Jones  became  the  surety,  or  after  that 
event.  The  office  of  guardian  is  not  for  a  definite  period  of 
three  years,  or  temporaiy  at  all,  that  is  to  say,  within  the  non- 
age of  the  ward.  The  act  of  assembly,  revised  statutes,  chapter 
64,  in  the  first  section,  authorizes  a  father  to  appoint  a  guardian 
for  his  child,  for  such  time  as  he  or  they  shall  remain  under 
twenty-one  years  of  age,  or  for  any  less  time.  The  second  sec- 
tion confers  on  the  courts  of  law  the  power  to  appoint  guardians, 
where  the  father  has  not,  and  requires  them  to  take  good  secur- 
ity from  the  guardian  '*  for  the  estate  of  the  orphan  by  them 
committed."  Under  the  act  of  1762,  the  guardian  was  only  re- 
quired to  give  bond  once  for  all,  at  his  appointment,  unless  un- 
der the  power  thereby  specially  conferred,  to  make  rules  from 
time  to  time  for  the  better  ordering  and  securing  the  orphan's 
estate,  the  court  should  require  the  guardian  to  give  other  and 
further  security,  or,  unless  at  the  instance  of  the  sureties  of  a 
guardian,  the  court  should  compel  him  to  give  sufficient  other 
or  counter  security,  or  appoint  some  other  guardian.    It  was» 
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therefore,  in  its  Greatioiiy  one  office  for  the  whole  minority  of  the 
ward,  unless  it  was  ezpreeslj  for  a  shorter  period,  or  unless  sub- 
sequently shortened  by  an  order  of  remoiral.  The  sureties,  given 
at  first,  continued  through  the  term,  and  could  be  relieyed  only 
by  the  remoTal  of  the  guardian,  or  getting  counter  securitiea- 
from  him,  by  way  of  indemnify.  But  veiy  often  the  sureties 
became  insolvent,  and  therefore  had  no  interest  in  the  conduct 
of  their  principal,  and  took  no  steps  against  him,  though  he  waa 
wasting  the  estate,  and  becoming  insolvent. 

To  correct  this  evil  and  protect  the  interest  of  wards,  the  act 
was  passed  in  1820,  '^  further  pointing  out  the  duty  of  guard- 
ians;" which  makes  it  the  duty  of  guardians  to  **  renew  their 
bonds  every  three  years  during  their  continuance  of  the  guard- 
ianship," and  making  it  the  duty  of  the  courta  to  remove  from 
office  such  guardian  as  may  fail  so  to  do,  and  appoint  a  succes- 
sor to  him.  The  case  of  a  guardian  and  of  his  successive  bonds, 
18  therefore  precisely  like  that  of  clerks  and  their  bonds;  as  to 
which  it  has  been  held,  that  the  office  was  not  annual,  though 
the  bond  be  given  annually,  but  that  all  the  bonds,  given 
through  the  several  years  for  which  the  office  continues,  are 
cumulative  securities  for  the  performance  of  the  duties  of  the 
<iffice,  and  particularly  for  the  payment  of  money  received  at 
any  time  before  or  after  the  giving  a  new  bond:  Oats  v.  Bryan, 
8  Dev.  L.  451.  This  is  expressly  the  doctrine  laid  down  as  to 
guardian  bonds  in  Bell  v.  Jasper,  2  Ired.  Eq.  597.  That  caae 
came  first  before  the  court  in  the  name  of  Foye  v.  JBeS,  at  law,  1 
Dev.  &  B.  L.  475,  in  which  we  held  that  the  first  sureties  were 
liable  to  the  ward,  although,  as  between  the  different  sets  of 
sureties,  the  latter  might  be  bound  to  contribute  or  to  exonerate 
the  former.  Whether  the  oneset  would  be  so  bound  to  the  other^ 
was  not  then  to  be  determined.  But  Bell  was  compelled  to  pay 
the  recovery  against  him  at  law,  and  then  filed  his  bill  againsi 
his  co-sureties  in  the  bond,  to  which  he  was  a  party,  and  also 
against  the  posterior  sureties  in  the  second  bond,  for  contribu- 
tion; and  by  the  whole  court  it  was  held  that  all  the  bonds 
were  but  securities  for  the  same  thing,  and,  therefore,  that  there 
must  be  a  contribution  between  the  different  sureties.  Each 
was  held  bound  for  the  entire  guardianship;  the  only  difference 
between  them  being,  upon  the  authority  of  Bering  v.  WincheU 
sea,  1  Oox,  818,  that  the  liability  of  each  was  not  equal,  but  in 
proportion  to  the  penalties  of  the  several  bonds,  in  which  the 
respective,  sureties  bound  themselves.  Consequently,  in  this 
case,  the  sum  for  which  the  defendant  Hays  is  liable,  when  com- 
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pared  to  that  the  plaintiif  ought  to  pay  of  the  deficit  cf  the  in- 
■olTent  principal,  is  as  thiee  thousand  dollars  is  to  one  thousand 
dollars,  and  so  it  must  be  declared.  And  it  must  be  referred 
to  die  master  to  inquire,  what  sum  the  plaintifF  has  been  com- 
pelled to  pay  as  surety  for  William  Hawkins  in  the  premises,, 
and  what  payments  on  account  thereof  he  has  received  from 
Hawkins,  what  balance  is  due  to  the  plaintiff  in  respect  thereof^ 
and  bow  the  same  issecured.  And  themasterwill  also  inquire, 
whedier  Hawkins  continues  to  be  insolTcnt,  or  is  able  to  pay 
the  balance  that  may  be  found  due  to  the  plaintiff,  or  any  part 
of  it,  and  how  much,  and  where  he  resides* 
Ordered  accordingly.  

lyooMyiMsoi  of  Witnmb  on  Aooooht  cf  Impsa—g;  See  JBHkt  t.  PoKy».. 
SO  Am.  Bea  689;  Wai»(m  y.  Prtiprkton  qf  Litbon  JMdge^  tl  Id.  49i  Madt^ 
le^v.  McOftgor,  Id.  622;  SifftmnieyY.  i9tNey,  82Id.  248;  BeaehY.  Packard,. 
S3  Id.  185;  iSienoMm  T.  MudgtU,  U  Id.  165;  NewUm  y.  Booth,  37  Id.  506ju 
Beffy.  W.  M.AF.  I.  Co.,  30 Id.  642;  Doey.  Jadb(m»  40 Id.  107. 

Pabol  Bymuroi  ov  CoHTXirni  ov  Wbittbn  iRSTBUifxsTB,  AniossiBiLiTr* 
Of:  See  BlaU  y.  DtWf^f,  20  Am.  Deo.  90;  H^hn  y.  JRomCm,  Id.  230;  Xoisry 
y.  Ptmofi^  23  Id.  140;  UcKMp  y.  Ucnhemn^,  28  Id.  711;  Jont»  y.  Hmtdrnt^. 
S2  Id.  180;  JTesMMc^  y.  Qtddm^  37  Id.  714. 

SuBxrm  OK  VixnsBXsn  Bonds  Oitxn  bt  a  Ouabtoan,  at  diffiarant  timea. 
are  all  liable  for  the  whole  amoant:  Hntckerafi  y.  Bhnmt%  HeSrSj  15  Am.  Dea 
100;  and  in  Jonei  y.  BkuUon,  6  Ired.  Eq.  120,  the  prindpal  ease  waa  died  to 
the  poini  that  aU  the  iMmda  <^  a  goardian  are  bat  aeooritiaa  f or  tha  a 
and  that  the  amwtiea  on  each  are  bovmd  to  oontribatei  bat  their  HatflitJea 
in  pioportioa  to  the  amoont  of  their  reapecilve  booda. 


M:tia: 


Sboxh  v. 

p  Xmnax.'t  Xqubt,  C18.] 
Ir  A  FnOET  BB  BbBOTKD  80  KXAR  AN  AncOXNT  FbEBT  on  the  "^"W     

aa  to  dimw  away  ita  cnatom,  it  ib  a  nnieaaoe  to  the  owner  of  the  old  one, 

for  which  an  action  lies. 
Pbopbrtt  in  a  Fbbbt  18  Pbiyatb,  altboagh  the  pablio  conyenienoe  ia  the 

oooaaion  of  granting  a  francliise  of  thia  natore;  and  oonaeqnently,  an  In- 
jury to  it  may  be  the  aabject  of  an  action. 
SqiTrnr  will  Enjoin  Ihtasion  of  Franohisb  ov  a  Fbebt. 
liUAL  EziBTBNCB  OF  Fbbbt  IS  Impobtsd  from  the  lating  of  the  ferry,  aa 

then  existing,  by  the  county  court. 
EzoLVBiyB  ANP  NoiORioirs  Enjotkxnt  of  Fbebt  fob  Fobtt-fovb  Ybabi 

coDclnaiyely  establishes  title  to  the  same,  if  the  difforent  pnaacMiparB  haye 

been  in  on  the  same  title. 

FaOT  that  THB  DmiNIBHBD   InOOMB    IB  STILL  A  FaIB   RBMUNBEATUUr  fOT 

pfaiSntiffa  oaUay,  doea  not  giye  defendants  any  rfght  to  dimw  away  the 
tmyel  to  another  f  eny  or  bridge. 
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Dbdhutzok  80  18  to  Impaxb  avd  Ivjubb  BxcLVsmi  Bioan  piwnoiialy 
gnnted  bj  the  pablio  to  a  dtisen,  oan  not  be  made.  To  MitliariBB  saoh 
tto  mterferenoe,  the  dedioston  must  show,  not  only  their  own  wffliqgnMi 
to  promote  the  oonTonienoe  of  the  oommnnity,  bat  the  aooepfcanoe  tiMnof 
by  the  regalar  organs  of  the  pabIio»  the  oonstitated  anthorities. 

SuBJicT  ov  Fkbbixb  and  Bbidqsb  m  uiniBB  OoiTTBOL  OF  CouHTT  OoinoB 
by  our  law. 

KoH-UBKB  ov  ▲  FnsT  VRAKoanm  von  Fobtt  Ybaui  amoimti  to  a 

vender  of  the  right 
.JLot  of  1806^  Allowing  Bbidqb  to  bb  Built  uffSfnuB  of  Ksbphto  Fi 

can  only  apply  to  a  ferry  aotoally  existing  and  in  nse  at  the  time  of  nib- 
stitating  the  bridge  for  the  ferry. 

AuTHORiTT  OF  Pbiyatb  Pxhsons  TO  BuiLD  A  Bbidob  is  not  deriyed  from  the 
establishment  of  a  pablio  road  to  the  river,  on  each  side  of  it,  sapposing^ 
eren,  that  the  river  itself  woald  thereby  be  made  part  of  the  hi^way. 
JLtrrROBirr  of  Oybbsbeb  of  thi  Boads  to  Build  Bbidois  extends  only  to 
sooh  bridges  as  oan  be  conveniently  baQt  by  the  overseer  and  his  hands 
in  the  time  ordinarily  employed  in  working  on  the  roads. 

dKDSB  OF  COUNTT  CoURT  IS  NlOnSABT  TO  JUSTIFT  BuiLDQrO  OF  A  BUDOB  in 

those  cases  where  the  overseer  and  his  hands  can  noi^  as  a  daty»  be  re- 
quired to  boild  it. 

Appeal  from  an  interlooatoij  order,  direoting  an  injnnetion 
which  had  been  granted  in  the  case  to  be  continued  to  the  hear- 
ing. The  complainant  alleges  that  for  more  than  forty  years  a 
ferry  has  been  established  across  the  French  Broad  river  in 
Buncombe  county,  on  the  state  road  leading  from  Aaheville  to 
Waynesrille;  that  it  was  kept  originally  by  one  Sams,  who  con* 
Tejed  to  Jarrett,  from  whom  the  plaintiff  obtained  title;  that  in 
1801  the  ferry  was  rated  by  order  of  the  county  court;  that  in 
1833  the  pLdntiff  erected  a  bridge  in  place  of  the  ferry,  which 
was  also  rated  by  the  county  court;  that  a  number  of  private 
persons  entered  into  an  agreement  to  erect  a  new  and  free 
bridge  about  two  miles  above  the  plaintiffs,  and  had  collected 
lumber  for  that  purpose,  and  hired  defendants  to  build  the 
same;  the  bill  further  alleges  that  there  is  no  public  road  at  the 
place  where  the  bridge  is  to  be  built,  and  that  an  order  had 
been  obtained  to  lay  one  off,  but  it  had  not  been  done,  and  that 
no  order  from  the  county  court  to  erect  the  bridge  had  been  ob- 
tained; that  complainant  would  suffer  much  damage  from  the 
diversion  of  the  travel.  An  injunction  was  prayed  and  granted. 
The  defendants  aUege,  among  other  things,  that  a  ferry  had 
been  established  at  the  point  where  the  bridge  is  to  be  erected, 
and  rated  by  the  county  court  before  the  establishment  of 
plaintiff's  ferry;  they  admit  that  for  some  years  it  was  discon- 
tinned,  but  deny  that  it  was  ever  legally  annulled;  they  allege 
that  eight  years  ago  the  ferry  was  granted  by  the  county  court 
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to  one  Murray,  who  had  purchased  the  surrounding  land,  but 
that  the  order  had  not  been  recorded  through  an  omission  of  the 
derk;  that  the  county  court  had  ordered  a  road  on  each  side 
of  the  riyer  where  the  bridge  was  proposed  to  be  built,  and  had 
appointed  overseers  to  keep  them  open  as  public  highways.  De- 
fendants admit  that  part  of  the  travel  will  be  diverted,  but  say 
that  the  diminished  income  will  still  recompense  the  plaintiff 
for  his  expenditures;  defendants  further  claim  that  they  have  a 
light  to  erect  a  free  bridge,  at  their  own  expense,  over  the  river 
at  that  point  as  a  part  of  the  highway.  Other  allegations  and 
tacts  are  stated  in  the  opinion. 

Badger,  for  the  plaintiff. 

Francis,  contra. 

By  Court,  Bumir,  0.  J.  In  dedding  on  this  appeal  it  is  to 
be  borne  in  mind  that  the  question  did  not  arise  on  the  hearing 
of  the  cause,  whether  there  should  be  a  perpetual  injunction; 
but  the  question  is,  merely,  whether  the  injunction  shall  be  con- 
tinued to  the  hearing. 

It  is  a  doctrine  of  the  common  law,  that  if  a  ferry  be  erected 
so  near  an  ancient  ferry  on  the  same  stream  as  to  draw  away  its 
custom,  it  is  a  nuisance  to  the  owner  of  the  old  one:  8  Bl.  Com, 
S19.  And  it  was  held  by  this  court  in  the  case  of  Long  v.  Beard 
and  MerriU,  8  Murph.  57,  that  in  such  a  case  an  action  lies  for  the 
owner  of  the  first  ferry,  against  the  owner  of  the  new  one,  al- 
though the  latter  be  a  free  ferry;  for  the  injury  to  the  plaintiff 
was  not  in  the  gains  of  the  defendant,  but  in  drawing  away  the 
travel  and  thereby  diminishing  his  tolls  and  the  value  of  his 
franchise.  The  reason  for  this,  as  given  by  Mr.  Blackstone,  is, 
that  the  owner  of  a  ferry  is  bound  to  the  public  to  keep  it  in 
repair  and  readiness  for  the  ease  of  the  citizens;  and  that  he 
can  not  do,  if  his  franchise  may  be  invaded  or  if  the  income  of 
the  ferry  may  be  curtailed  by  diverting  passengers  by  means  of 
a  rival  unauthorized  establishment  of  a  like  kind.  Therefore, 
although  the  public  convenience  is  the  occasion  of  granting 
franchises  of  this  nature,  and,  for  example,  the  ferry  estab- 
lished, or  the  road  chartered,  is  publici  juris,  yet  the  properly  ia 
private;  and,  consequently,  an  injury  to  it  may  be  the  subject 
of  an  action.  For  no  person  could  be  expected  to  serve  the 
public  by  bestowing  his  time,  labor,  and  money  in  establishing 
a  feny  or  erectiug  a  bridge,  if  its  value  could  be  immediately 
destroyed  by  the  caprice  or  malice  of  private  persons  in  adopt- 
bg  means  of  drawing  away  the  custom  to  some  establishment 
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4>f  their  own.  It  is,  then,  truly  the  intexeet  of  the  public,  as 
-weU  as  an  instance  of  the  private  justice  due  to  an  indiTidual, 
that  the  public  giant  of  franchises  of  this  kind  should  be  pro- 
tected by  being  held  to  be  exdusiTe  in  the  grantee,  unless 
legally  and  duly  ordered  otherwise  by  the  public  authorities. 

Hence,  not  only  did  the  common  law  give  redress  for  an  inva- 
sion of  the  franchise  of  a  ferry  by  an  action:  but  upon  its  being 
found  that  such  redress  was  not  adequate,  equity  interposed 
the  more  effectual  remedy  and  restraint  of  injunction.  It  is  ob- 
vious, that,  from  the  difficulty  of  proving  the  extent  of  the  in- 
jury from  time  to  time,  and  from  the  constant  litigation  arising 
out  of  the  repeated  invasions  of  the  right,  that  must  be  naturally 
'expected  from  a  rival  erection,  the  relief  in  equity  is  highly  sal- 
utary, and,  indeed,  is  the  only  remedy  that  has  any  pretensions 
io  be  deemed  adequate.  The  cases  are  numerous  of  redress  in 
that  method.  In  a  case  in  the  exchequer,  Lord  Hale  presiding, 
the  owner  .of  land  on  both  sides  of  the  Thames  set  up  a  ferry 
three  quarters  of  a  mile  from  an  ancient  ferry,  and  there  was  a 
decree  to  suppress  it  on  the  bill  of  the  owner  of  the  old  ferry: 
Churchman  v.  Tkinstal,  2  Anst.  608.  The  doctrine  has,  in- 
deed, been  extended  to  all  exclusive  grants  or  franchises,  of 
which  one  is  in  the  actual  possession,  and  there  is  no  fair  doubt 
of  his  title:  Bush  v.  Wesiem,  Free.  Oh.  530;  Whitchurch  v.  Wde, 
2  Atk.  391;  CroUm  Turnpike  v.  Byd&r,  1  Johns.  Oh.  611;  New- 
burg  Ikimpike  v.  MiUer,  5  Id.  101  [9  Am.  Dec.  274].  The  same 
principle  was  acted  on  in  this  state,  in  the  case  of  Beard  v.  Long, 
N.  0.  T.  B.  167.  It  is  true,  that  there  the  defendants  received 
pay,  and  therein  expressly  violated  the  statute;  but  the  relief 
would  have  been  granted  without  that  circumstance,  upon  the 
general  principles  stated  in  the  latter  part  of  the  opinion.  And 
in  the  case  of  Newburg  Turnpike  v.  Miller,  supra,  the  rem- 
«edy  by  injunction  was  used  to  suppress  a  free  bridge,  in  a  case 
rlike  the  present.  We  consider,  then,  the  law  of  the  case  quite 
^ell  settled.  The  only  questions,  further,  are  whether  the 
'plaintiff  is  entitied  to  the  franchise  of  which  he  is  in  possession; 
^md  whether  the  defendant  has  shown  any  right  to  disturb  the 
plaintiff  or  divert  his  custom. 

It  is  true,  the  plaintiff  doth  not  show  an  express  grant  to 
himself  or  even  to  any  one,  under  whom  he  claims,  to  keep  a 
ierry  over  the  French  Broad.  But  by  the  acts  of  1779  and  1781, 
the  power  to  api)oint  and  settie  ferries  and  to  rate  them,  is  con- 
ferred on  the  county  courts;  and,  therefore,  the  rating  of  Sams* 
<erry  in  1801,  can  be  no  less,  by  implication,  than  the  settling 


JuDe,  1845.]  Smith  v.  Habkins.  87 

it  then,  or,  at  the  least,  an  admiasion  that  it  had  heen  hefoie 
done  hy  some  order  not  now  found;  for  as  the  appointing  and 
the  rating  are  legally  to  be  the  acts  of  the  same  body,  the  rating 
a  f eny,  as  then  existing,  imports  that  it  thus  existed  by  leaTe 
of  thai  court,  and,  therefore,  legally  existed.     Then  the  bill 
states,  that,  from  that  day  to  this,  Sams,  Jarrett,  or  the  plaintiflf 
has,  in  saccession,  been  in  the  uninterrupted  possession,  under 
Ihat  grant  and  subsequent  couTeyanoes.    The  answers  admit 
the  possessions  as  charged,  and  they  do  not  deny  the  grant 
nor  the  mesne  oonyeyances,  but  say  only,  that  the  defendants 
faave  no  knowledge  nor  belief  on  those  points.     But  an  in- 
junction can  not  be  dissolved  on  an  answer  of  that  kind;  which 
barely  hesitates  to  admit  the  plaintiffs  title,  and  will  not  Ten- 
tore  to  deny  it.    We  h£0re  said,  indeed,  that  we  consider  the 
grant  of  the  ferry  originally  sufficiently  established  by  infer- 
ence from  the  recognition  of  it  by  the  county  court.    But  if 
there  were  any  doubt  of  that,  the  subsequent  exclusive  and 
notorious  enjoyment  for  forty-four  years  places  the  title  above 
all  question,  if  the  different  possessors  have  been  in  on  the  same 
title.    As  to  Sams  and  Jarrett,  it  explicitly  appears  to  have 
been  so;  for  the  deed  of  the  former  to  the  latter  expressly  con- 
yejp  the  ferry.    As  far  as  we  can  collect  from  the  description  in 
the  deed  of  Jarrett  to  the  plaintiff,  the  land  conveyed  includes 
that  on  which  the  ferry  was  established,  which,  if  that  be  true, 
passed  with  the  land.    The  plaintiff  swears,  that  such  is  the 
fact.    It  is  probably  so,  judging  from  the  admissions  in  the  an- 
swers, that  from  the  date  of  that  deed  Jarrett  left,  and  the 
plaintiff  has  been  in  possession.    It  may  be  necessary,  perhaps, 
on  the  hearing,  that  the  plaintiff  should  establish  this  point 
more  distinctly,  as  he  may  do  by  a  survey,  and  other  means. 
But  as  he  has  had  no  opportunity  yet  to  take  proofs,  and  the 
motion  to  dissolve  the  injunction  is  heard  on  the  pleadings  and 
exhibits  alone,  and  the  answers  do  not  deny  the  title,  we  must 
assume  for  the  present,  after  so  long  a  possession,  under  ap- 
parent color,  that  the  plaintiffs  title  is  good,  especially  as  the 
-county  court  has  also  in  1884  rated  the  bridge  built  by  the 
plaintiff  in  lieu  of  the  ferry,  therein  calling  the  plaintiff  the 
owner. 

It  is  next  to  be  observed,  in  order  that  it  may  be  understood 
that  the  right  to  the  ferry  gives  the  plaintiff  the  right  to  the 
bridge  and  to  demand  tolls  at  it,  that  the  act  of  1806,  B.  S.,  c. 
104,  see.  36,  expressly  authorizes  the  proprietor  of  a  ferry,  who 
ahall  praCar  building  a  good  bridge,  instead  of  keeping  the 
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texxj,  to  do  8O9  tinder  the  same  right  and  in  the  same  manner 
bj  which  the  fenj  is  held,  with  a  proviso  that  the  tolls  may  be 
regulated  by  the  oouniy  court,  so  that  a  greater  advanoe  on  the 
tolls  above  the  ferriages  than  twenty-five  per  cent,  be  not 
allowed. 

It  is  further  to  be  considered,  whether  the  defendants  have 
shown  any  right  in  themselves,  to  encroach  on  that  of  the 
plaintiff  by  drawing  away  travel  to  another  feny  or  bridge. 
They  allege  such  right  upon  several  grounds:  First,  they  say» 
that  they  have  the  privilege  of  making  themselves  useful  to  their 
fellow-citizens  by  the  donation  of  a  bridge,  that  may  be  passed 
without  toll;  and  that  even  then  the  plaintiff's  tolls  will  not  be 
diminished  more  than  about  one  half,  and  that  the  income  will 
still  be  a  fair  remuneration  for  his  outlay  on  the  bridge.    This 
pretension  has  been  already  considered  in  discussing  the  grounds^ 
on  which  both  law  and  equiiy  give  a  remedy  to  the  proprietor 
of  a  franchise  like  the  plaintiffs.  The  case  of  Newburg  Turnpike 
V.  MUIer,  was  that  of  a  free  bridge  and  it  was  put  down.     So  in 
Long  V.  Beard,  3  Murph.  57,  the  ferry  was  laid  in  one  count  to 
be  free,  and  the  judgment  was  afiirmed;  and  to  the  argument^ 
that  such  a  ferry  was  for  the  public  good,  it  was  replied  that  the 
public  could  think  nothing  for  its  good,  which  was  an  injury  to 
an  individual  by  ruining  his  property.     Private  persons  may 
dedicate  their  land  or  other  property  to  the  public  use;  but  not 
so  as  to  impair  and  injure  exclusive  rights  previously  granted 
by  the  public  to  a  citizen.    To  authorize  such  an  interference 
they  must  show  not  only  their  own  willingness  to  promote  the 
convenience  of  the  community,  but  the  acceptance  thereof  hf 
the  regular  organs  of  the  public,  the  constituted  authorities. 
Without  such  sanction,  the  action  of  individuals  is  not  only 
officious,  but  must  be  deemed  to  be  opposed  to  the  will  of  those 
authorities,  the  true  public,  in  a  legal  sense.    For  the  making 
and  regulating  roads,  ferries,  and  bridges,  are  the  proper  sub- 
jects of  political  action,  and  are  necessarily  governed  by  the 
will  of  the  law-making  power,  or  of  those  to  whom  it  may  be 
delegated. 

In  such  a  case  as  this,  authority  to  erect  a  new  bridge  might 
well  be  refused,  upon  the  grounds  of  the  gross  injustice  to  the 
plaintiff,  who  had  already  laid  out  his  capital  for  the  accom- 
modation of  the  public,  upon  the  good  faith  of  the  public. 
Besides,  although  the  defendants  might  be  willing  to  build  a. 
bridge  at  present,  what  security  is  there  that  they  would  keep 
it  up?    The  immediate  effect  of  their  bridge  is  to  render  the 
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plaintiffs  too  tuipiofitable  to  be  worth  his  care,  and  it  goes 
down.     When  the  new  bridge  decays,  the  plaintiff  or  any  other 
person  can  not  be  expected  to  trust  the  public  faith  so  far  as  to 
build  anothcsr  toll  bridge,  which  may  again  be  rendered  of  no 
Talne  by  a  xiTal  free  bridge,  and  the  defendants  will  be  under 
no  obligation  to  rebuild  their  bridge;  and  thus  the  charge  will 
be  thrown  directly  on  the  public  or  county  treasury,  or  the  pub- 
lic will  be  without  a  bridge  altogether.    The  truest  policy,  there- 
fore, as  well  as  good  faith  to  the  plaintiff,  might  forbid  the 
county  court  from  granting  the  defendants  an  order  for  their 
bridge;  and  we  must  take  it,  that  the  defendants  so  understood, 
else  they  would  have  applied  for  an  order.    For  it  can  not  bo 
doubted,  that  in  our  law  the  whole  subject  of  ferries  and  bridges 
is  under  the  control  of  the  several  county  courts.    From  the 
nature  of  the  subject,  the  necessity  for  a  new  ferry  or  bridge  is^ 
like  that  for  a  road,  to  be  judged  of  by  the  public  authorities^ 
and  that  decision  must  be  final:  Charles  River  Bridge  y.  Wa/rren 
Bridge^  11  Pet.  420.    But  in  this  state,  the  jurisdiction  is  ex- 
pressly conferred  on  the  county  courts,  by  the  acts  of  1779  and 
1784,  and  others,  to  appoint  and  settle  ferries  and  lay  out  roads 
"  where  necessary,''  and  to  build  bridges  at  the  expense  of  the 
county,  and  to  contract  for  the  building  of  toll  bridges,  and  to 
regulate  the  rates  of  ferriage  and  tolls.    Therefore,  whoeyer  sets 
up  a  feny,  or  builds  a  toll-bridge,  knows,  that  he  does  so  sub- 
ject to  the  future  action  of  the  county  court  or  legislature,  in 
authorizing  other  ferries  or  bridges  at  other  points  on  the  same 
stream,  though  so  near  his  own  as  to  interfere  with  his  tolls.    But 
one  may  Teiy  willingly  trust  to  the  benign  respect  of  the  regular 
tribunals  of  the  country  for  the  claims  on  their  consideration, 
from  the  hazards  of  his  adTcnture,  and  the  benefits  derired 
from  it  to  the  public,  who  would  not  lay  out  a  penny  on  the 
work,  if  cTeiy  indiridual  or  yoluntary  association  of  individuals 
might,  of  their  own  head,  oppose  to  his  a  rival  establishment, 
which  would  draw  away  all  his  profits,  or  a  considerable  part  of 
them:  and  the  more  consideiable  the  part,  the  greater  the  in- 
jury, although  a  fair  profit  might  be  left  on  his  outlay,  as  thai 
is  a  consideration  for  the  court  in  fixing  the  rate  of  tolls,  and 
not  for  private  persons. 

But  it  is  further  insisted  for  the  defendants,  that  they  have 
the  authority  of  the  court  for  building  a  bridge.  First,  they 
rdy  on  the  right  of  an  old  ferry  belonging  to  Jones  at  this 
point,  and  since,  as  they  say,  vested  in  Murray,  who  permits 
fhAm  to  build  the  bridge,  instead  of  building  it  himself,  as  he 
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might  do  under  the  act  of  I8O69  as  the  proprietor  of  the  feny 
Upon  this  part  of  the  case,  it  sufKoiently  appearsy  that  in  April, 
1799,  Jones  was  entitled  to  a  ferry:  his  title  was  then  declared 
by  the  conniy  coiirt;  and  the  bill  admits  that  he  kept  up  the 
ferry  ontQ  that  of  Sams  was  established,  and  for  a  short  time 
afterwards.  But  the  bill  states  that  then,  1801,  Jones  found 
his  feny  so  unprofitable,  as  to  let  it  go  down,  and  that  it  was 
not  used  by  the  public  for  the  last  forty  years  and  more.  The 
answers  almost  admit  the  truth  of  that  allegation.  They  deny, 
indeed,  that  it  was  ''annulled  or  discontinued  according  to 
law,"  by  which  they  mean,  we  suppose,  that  it  was  not  sujh 
pressed  by  order  of  the  court,  and  they  would  infer  therefrom, 
that  the  title  continued.  But  it  is  distinctly  admitted,  *'  that 
for  many  years  no  regular  feny-boat  had  been  kept  there,"  and 
not  a  fact  is  stated  to  show  that  the  "  many  years"  do  not  em- 
brace the  whole  period  of  non-user  stated  in  the  bill.  The  an- 
flwers  are  too  vague  and  equivocal  to  allow  the  court  to  found 
on  them  any  contraiy  conclusion.  Therefore,  the  franchise  of 
Jones  must  be  clearly  understood  to  have  been  abandoned  by 
him:  forty  years'  omission  to  furnish  the  public  with  the  service 
due  from  him,  as  owner  of  a  ferry,  must  amount  to  a  surrender 
of  his  right  to  the  exclusive  franchise.  This  is  the  clearer  from 
the  admitted  fact,  that  Murray  himself,  who  is  said  to  be  the 
present  owner  of  the  land,  applied  to  the  court  eight  years  ago 
for  a  new  order  to  him  to  establish  a  ferry;  which  shows  that 
the  former  right  was  considered  by  eveiy  one  as  no  longer  exist- 
ing. We  hold,  therefore,  even  if  the  defendants  had  connected 
themselves  with  Jones,  that  they  could  not  justify  their  proceed- 
ings under  his  title;  for,  without  clear  evidence  that  Jones  kept 
up  his  ferry  within  and  long  within  the  period  of  forty  years,  we 
ehould  hold  that  he  could  not  build  a  bridge  at  the  place,  much 
less  authorize  the  defendants  to  do  so. 

It  can  hardly  be  necessary  to  say,  that  the  claim  set  up  under 
an  alleged  order  of  the  county  court  in  favor  of  Murray  himself 
can  not  be  sustained;  for  we  can  receive  no  evidence  of  the 
order,  but  the  minute  of  it  in  the  record,  and  it  is  admitted  there 
is  none  such.  If  one  had  been  made  and  was  omitted  by  the 
clerk,  there  would  be  a  ready  way  to  supply  the  omission.  But 
there  has  been  no  action  upon  that  order,  even  if  it  appeared  to 
have  been  made;  and  the  act  of  1806,  which  allows  a  bridge  to 
be  built  instead  of  keeping  the  ferry,  can  only  apply  to  a  feny, 
actually  existing  and  in  use  at  the  time  of  substituting  the 
bridge  for  the  ferry. 
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Neither  can  the  def endanta  deiiTe  an  authority  to  build  the 
liridge  from  the^establiahment  of  a  pablio  road  to  the  liTor,  on 
each  aide  of  it,  sopposing,  eren,  that  the  river  itself  would 
fherebybe  made  a  piurt  of  the  highway.    In  the  first  place  these 
defendants  do  not  ajypear  to  be  the  oyerseers  of  those  roads,  nor 
to  be  acting  bj  the  consent  of  the  oTerseenu    But  the  oTcrseers 
theniBeWes  would  not,  under  a  mere  order  laying  out  a  road  and 
appointing  OTcrseers,  be  authorized  to  build  a  bridge  oyer  such 
a  stream  as  this.    The  act,  sections  14  and  15,  directs  an  otct- 
aeer  to  build  causeways  and  necessazy  bridges  ''through  swamps 
and  over  small  runs,  creeks,  and  streams,"  and  authorizes  him  to 
cut  poles  and  other  timber  to  enable  him  to  comply  with  the 
duty  of  making  and  repaixing  the  bridges  and  causeways.    It 
is  apparent,  that  only  such  bridges  are  meant  as  can  be  con- 
veniently built  by  the  oTcrseer  and  his  hands  in  the  lime  ordi- 
narily employed  in  working  on  the  road.  And  when  the  orerseer 
and  hands  can  not  oonyeniently  make  it,  the  court  is  to  con- 
tmct  for  the  building  at  the  chazge  of  the  county,  section  22,  or 
contract  for  the  building  of  a  toll-bridge  by  a  grant  of  tolls  to 
the  builder,  at  the  rate  or  for  the  terms  agreed  on:  Sec.  26.    A 
fair  construction  of  the  act  therefore  requires,  that,  in  cases 
where  the  orerseer  and  hands  can  not,  as  a  duty,  be  required  to 
build  a  bridge,  the  order  of  the  court  is  proper  and  necessary  ix> 
justify  the  building  of  the  bridge  or  the  establishment  of  a 
feny;  and  the  appointment  of  OTcrseer  is  no  more  an  authority 
to  build  a  bridge  in  such  acase  than  it  would  be  to  set  upaferzy. 
Before  a  bridge  can  be  built  over  a  laige  stream,  interfering,  as 
it  may,  with  the  rights  of  the  owners  of  ferries  or  other  bridges, 
the  public  mind  must  be  consulted;  and  in  this  respect,  the 
pablic  mind  is,  by  the  statute,  kept  by  the  county  court.    It 
may  moreoyer  be  mentioned,  that  in  the  case  of  The  Newburg 
Tumpihe  y.  MUer,  5  Johns.  Oh.  101  [9  Am.  Dec.  278],  a  public 
highway  had  been  laid  out,  which  embraced  the  free  bridge; 
yet  that  did  not  help  the  defendants,  and  the  bridge  was  closed. 
Upon  the  whole,  therefore,  we  hold  yeiy  clearly,  that  the  pro- 
jected acts  of  the  defendants  are  imauthorized,  and,  if  perpe- 
trated, would  be  highly  mischieyous  to  the  public,  and  injurious 
to  the  plaintiff;  and  that  the  injimction  was  properly  continued 
to  the  hearing.    And  we  direct  this  to  be  certified  to  the  court 
of  equity. 
Ordered  to  be  certified  accordingly. 

Owmn  OF  Fkb&t  hat  MiJNTAnr  AcnoN  loa  DnrDBBANOS  tiMreof:  Pa^ 
fleft  y.  Rufken^  40  Am.  Deo.  740;  and  may  maintMn  an  aotion  for  a  nnlaanot 
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against  one  who  ada  np  a  rival  ferry,  to  his  injury,  without  public  aathoii^* 
and  there  ii  no  difference  in  this  respect  between  ancient  ferries  and  tbost 
established  by  express  grant:  MeOawm  v.  Stark,  9  Id.  712. 

SxoLusivB  Right  to  Laio)  Fkrrt  at  Ckktaiv  Point  is  Feebumbd  from 
•zolusive  enjoyment  of  «uch  ri^t  for  a  long  period  of  time:  BM  t.  SmUk^ 
S4AnL  Deo.  483. 

Spboial  Act  iob  EsaonoK  of  Bbidox  ovzb  KATiaABLB  Utbsam  is  Kao- 
IS8AST:  AUomey  Oenertd  t.  Steveiu^  22  Am.  Deo.  526;  and  no  one  can  estab- 
lish a  ferry  without  permission  from  the  goremment:  MeOcwan  t.  Stark,  9 
Id.  712. 

UiTBBAflOKABLi  DxLAT  DT  PuTTnro  Fbret  IN  Usx  works  a  forfeiture  of 
the  franchise:  2  Am.  Dec  706;  Bud  tee  State  y.  BealJSttate  Bank,  II  Id.  109» 
holding  that  mere  non-user  by  a  corporation  is  not  a  surrender. 

EquiTr  WILL  Restbaiv  Bbbction  of  Febbt  bt  IirjuvcnoK  when  it  in- 
terferes with  one  who  has  the  grant  of  a  ferry,  with  the*  ezdusiTe  right  of 
taking  toll:  Nwlburgh  T.  Road  v.  MiUar,  9  Am.  Dec.  274. 

Bight  to  Eriot  Fkkrt  nxab  Akohent  Febbt. — The  language  of  the 
principal  case  on  this  point  is  quoted  with  approval  in  NorrU  t.  Farmer^ 
mnd  Teamttert^  Co,,  6  OaL  605;  but  the  power  of  the  court  of  pleas  and  quar> 
tsr  sessions  of  Beaufort  county  to  order  the  establishment  of  a  ferry  at  any 
plaoe^  notwithstanding  its  propinquity  to  a  toll-bridge  of  the  defendants,  is 
slearly  settled  by  authority,  and  can  not  be  doubted:  Oarrow  ▼.  WaMmffUm 
ToSL  Bridge  Oo,,  PhiL  L.  110,  citing  principal  case. 


,  Ex'By  ETC.,  V.  Attobney  General  and  the 
Tbubtees  op  the  Untversity. 

[4  Ibbdsu.'*  Bquxtt,  19.] 

DBTm  n  Von)  fob  Ungxbtaintt  where  it  directs  real  estate  to  *' be  sold 
and  the  proceeds  to  be  laid  out  in  building  convenient  places  of  worship 
free  for  tiie  use  of  all  Christians  who  acknowledge  the  divinity  of  Christ 
and  the  necenity  of  spiritual  r^neration." 

Ck)V8TBUOTiOH  of  will.  Bichard  Dayidson  devised  as  follows: 
*'  I  leave  my  real  estate  to  be  sold,  and  the  proceeds  to  be  laid 
out  in  building  conyenient  places  of  worship  free  for  the  use  of 
all  Ohristians  who  acknowledge  the  divinity  of  Christ  and  the 
necessity  of  spiritoal  regeneration."  Testator  was  a  native  of 
England,  and  had  no  relatives  here.  The  bill  was  filed  to  ob- 
tain a  construction  of  the  will.  The  trustees  claimed  the  land 
because  the  trust  declared  respecting  it  was  not  yalid. 

Badger^  for  the  plaintiff. 

IredeU^  for  the  university. 

Bj  Court,  BuTFiN,  C.  J.  The  doctrine  of  the  courts  of  tbia 
state  is,  that  gifts  to  public  and  charitable  uses  will  be  sustained 
in  equity,  when  not  opposed  to  the  ezpress  provisions  or  the 
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fiain  'pcHiaj  of  the  law,  paronded  the  object  is  bo  spedfie  that 
the  court  can  by  decree  effidotnate  it,  bj  compeUing  the  ezeeiip 
tion  of  the  will,  according  to  the  intention  of  the  donor,  and 
leeping  the  sabject  within  the  control  of  the  conrt,  so  as  alwaya 
to  hare  the  will  of  the  donor  obserred.    This  was  canned  as  hr 
as  it  could  be,  in  the  case  arising  under]  Qriffin  t.  Qrdham^  1 
Hawks,  96  [9  Am.  Dec.  619];  which  was  a  devise  to  trustees  to 
estabUsh  a  free  school  for  orphan  children  or  the  children  of  in- 
digent parents  in  the  town  of  Newbem.    And,  as  we  hare  aaid 
in  Bridges  t.  Fleaaania,  at  this  term,  4  Ired.  Eq.  26  [po8<,  94],  we 
sappose  that  a  bequest  to  build  churches  in  this  state  for  a  par- 
ticular religious  denomination,  where  a  congregation  is  alreadj 
organiased  or  with  a  yiew  to  the  organization  of  one  at  such 
places,  is  sufBdently  definite  to  be  established.    We  think  so, 
because  the  legislature  recognizes  the  existence  of  religious  con- 
gregations severally,  and,  recently,  the  whole  church  of  each 
denomination  in  this  state  (if  it  exist  as  one),  as  capable  of 
holding,  either  by  themselves,  or  by  trustees  for  them,  property 
of  any  kind,  not  exceeding  in  real  estate  a  certain  value  and 
quantiiy.    Those  trustees,  the  statute  says,  shall  account  with 
the  congregation,  and  they  may  be  compelled,  by  suit  in  a 
method  pointed  out  in  the  act.    But  the  difficulty  in  this  case 
arises  from  two  circumstances;  the  one,  that  the  will  is  silent  as 
to  the  places  where  the  churches  are  to  be  erected;  and  the  other, 
that  there  is  no  ownership  conferred  on  any  religious  congrega- 
tion, nor  any  trustees  for  it;  nor  can  there  be,  since  from  the 
nature  of  the  chariiy,  it  appears  to  have  been  the  purpose  of  the 
testator,  that  no  congregation  of  any  particular  portion  or  sect 
of  the  Christian  church  should  be  formed  at  his  churches,  as  he 
makes  them  free  for  all  such  as  hold  two  doctrines  of  Christian- 
ity.   Now,  it  seems  imposdble  for  a  court  to  hold,  that  a  charity 
for  religion  is  sufficiently  specific,  in  which  no  part  of  the 
Christian  world  has  any  property,  legal  or  equitable;  which  no 
one  has  a  right  to  manage  or  preserve,  and  in  which  the  court 
would,  perhaps,  be  daily  called  on  to  regulate  the  uses  of  the 
buildings,  which  the  various  sects  would  endearor  to  concen- 
trate, each  one  in  itself. 

Every  one  is  aware,  that  there  are  irreconcilable  differences  of 
doctrine  and  discipline  in  the  several  sects  of  even  those 
Christians  who  are  called  orthodox;  and  how  bitter  a  spirit  is 
engendered  by  the  controversies  that  must  arise  from  the  min- 
isters of  different  sects  coming  often  into  immediate  contact. 
Hence,  the  legislatore,  though  catholic  to  the  utmost  extent  in 
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anowingall  to  be  alike  entiiled  to  liberty  of  xnind  and  conacience^ 
and  to  protection  from  the  law  for  their  property,  has  plainly^ 
aoted  upon  the  afl8timption»  that  there  can  be  no  oommoni 
properly  between  churches  or  sects  of  different  denominations. 
The  act  secures  glebes,  lands,  and  tenements  for  the  support  of 
*'  any  particular  ministers,  or  mode  of  worship,''  and  all  churches,, 
chapels,  and  other  houses,  built  for  the  purpose  of  public  wor- 
ship, to  the  use  and  occupancy  of  that  religious  society,  church, 
sect,  or  denomination,  to  or  for  which  iliey  were  purchased  or 
given,  or  for  which  the  churches,  chapels,  and  other  houses  of 
public  worship,  were  built.  The  legislature  had  no  hopes  from 
a  free  church,  in  the  sense  of  the  word,  that  it  was  to  belong  to 
no  church  or  sect;  and  the  testator  lived  in  vain,  if  he  thought 
that  any  importunity  of  his  executor  or  authority  from  the  court 
could  appease  the  conflicts  among  common  possessors,  the  min- 
isters of  contending  sects,  without  any  property  or  authority  in 
either.  It  seems  to  us,  that  it  would  be  impossible  for  the 
court  to  keep  any  control  over  such  persons  or  property;  and» 
therefore,  that  this  isa  trust,  which  the  court  can  not  undertake 
to  execute,  since  it  can  not  execute  it  effectaally.  It  f oUows» 
that  the  land  must  be  declared  to  belong  to  the  uniyersity. 
Decree  accordingly. 

Thm  raaaaAXs  cm  n  ciraD  and  i^rored  in  ibrAouft  t.  ^Vylor,  5  Jobm^ 
I4.219. 

OuMTom  Void  iob  UsoiBTAnrTr:  See  BHdgu  t.  PUemmU^  k^firtu 


Bedx^es  et  al.  v.  Flbababto. 

[4  lasDaui'B  Bquxtt,  9S.] 

BiQUOT  n  Vom  for  IiroinKrrKNBss  and  UNOEBTADiTr  whsre  it  Is  glvn 
"to  be  applied  to  foreign  miflsions  and  to  the  poor  aainta;  thii  to  be 
dispoeed  of  and  applied  as  my  exeeator  may  think  the  proper  objeoti 
aooording  to  the  scriptaree;  the  greater  part,  however,  to  be  applied  te 
miasionaiy  porpoaes." 

DOOT&IKX  OF  Ct  I^UB  D0X8  KOT  OBTAIN  Df  NOBTH  OaBOLDTA. 

BiQvm  FOB  Rsuoions  CHABirr  xusr  bs  to  Somb  Dbfotitb  Puju*0fl% 
and  to  aome  body  or  anociation  of  perMos  having  a  legal  existenoe  and 
with  capacity  to  take. 

SiBPmar  JusnaB,  after  bequeathing  sundry  legacies,  directed 
as  follows:  ** After  my  will  is  complied  with,  after  the  above 
directions,  it  is  my  will  that  one  thousand  dollars,  if  there  be 
so  much  remaining,  be  applied  to  foreign  missions  and  to  the 
poor  saints;  this  to  be  disposed  of  and  applied  as  my  executor 
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nay  fhink  the  proper  oljectB  aooording  to  the  BeriptoxeB;  the 
gieftter  part,  howerer,  to  be  applied  to  missioxiaxy  purpoees,  say 
nine  hundred  dollars.  Item,  it  is  my  will  that  iif  there  be  any- 
thing oyer  and  aboTe,  that  it  be  applied  to  home  missions.'' 
There  is  no  other  lesidnaxyolaQse  in  the  will.  The  bill  was  filed 
hj  the  teetator^s  next  of  Idn  against  the  exeeator  for  an  aocoont 
and  distdbation  of  the  estate,  claiming  that  the  charitable  be- 
fiiests  were  Toid  for  onoertainiy.  The  defendant  was  a  minister 
of  the  Baptist  choroh.  He  daimed  that  the  terms  *' poor  saints'' 
and  "  foreign  missions"  had  a  specific  meaning,  that  he  had 
aeoepted  the  tmst,  and  formed  a  scheme  for  the  distobuiion  of 
Hke  money,  and  disclosed  it  in  his  answer. 

Badger,  for  the  plaintifh. 

Nonoood  and  J.  H.  Bryant  for  the  defendant. 

^y  Oonrt,  Burvni,  0.  J.  It  is  alwajs  painfol  to  a  judge,  to 
disappoint  the  intentions  he  believes  to  have  been  entertained 
bj  a  testator,  thongh  he  has  not  sufficiently  expressed  them; 
and  it  is  so  espedallj,  when  the  testator^s  intentions  were  so 
praiseworthy  as  those  which,  as  the  defendant  says,  this  testator 
entertained,  and  which  it  is  extremely  probable  he  did  enter- 
tun.  But  it  is  a  perfectly  well-known  principle  of  law,  that  a 
eoort  can  not  go  out  of  a  will  to  constrae  it.  The  paper  most 
ten  na  the  testator^s  meaning,  or  we  can  never  find  it  out;  and 
if  he  has  not  soffioientlj  disposed  of  his  property,  it  falls,  as  a 
matter  of  comse,  to  his  next  of  kin. 

An  aigmnent  for  the  defendant  is,  that  the  next  of  kin  are 
eot  off  by  the  gifts  from  them,  which  are  to  be  applied  in  the 
diserstion  and  judgment  of  the  defendant;  claiming  for  the  de- 
fendant the  largest  authority  of  the  testator  himself.  But  with 
the  exceptions  of  those  bequests,  which  are  technicallj  called 
«« charitable,"  the  rule  is  quite  the  other  way.  When  a  gift  is 
made,  in  trust,  the  donee  can  not  take  it  for  his  own  benefit,  in 
opposition  to  the  intention  of  the  donor.  Then  it  f oUows,  that, 
to  sustain  such  agift  in  trust,  the  trust  itself  must  be  valid;  and 
to  make  it  so,  it  must  be  in  favor  of  such  persons,  natural  or 
artificial,  as  can  legally  take.  Therefore  it  was  held,  in  Morice 
V.  Bishop  of  Durham,  9  Yes.  899;  S.  0.,  10  Id.  622,  that  a  gift 
to  the  bishop,  "  to  be  disposed  of  to  such  objects  of  benevolence 
and  liberaliiy  as  he  should  most  approve  of,"  was  void  for  its 
vagueness  and  generality;  inasmuch  as  no  person  or  persons  in 
particular  could  claim  the  benefit  of  the  gift  or  enforce  the 
Irishop  to  bestow  charity  upon  any  person,  while  it  was  yet 
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clear  that  the  bishop  oonld  not  keep  it  to  himself.  Ih«rafore« 
the  sabjects  of  such  gifts  result  to  the  heir  or  next  of  kin  of  the 
donor.  So  far,  then,  as  the  attempt  goes  to  support  this  h^ 
quest  on  the  ground  that  it  is  to  be  applied  to  the  objeets^ 
which  the  executor  might  think  proper,  according  to  the  sorixH 
tares,  it  must  fail;  because,  if  the  executor  were  dishonest 
enough  to  keep  the  money  in  his  own  pocket,  there  is  no  par> 
son  that  could  institute  an  action  to  call  for  any  part  of  the 
sum,  unless  it  be  the  next  of  kin. 

But  it  is  further  said,  that  these  gifts  are  sufficiently  precise 
to  make  them  good  as  charities  for  religious  purposes.    And 
we  have  no  doubt,  that,  in  England,  they  would  be  so  held, 
and  that  with  the  view  of  applying  them  to  purposes  quite  op- 
posite to  those  wished  by  this  testator,  upon  the  doctrine  of 
cypres.    But  we  haye  no  authoriiy  in  this  country,  which,  like 
the  king  in  England,  or  the  chancellor,  can  administer  a  fund 
upon  that  arbitrary  principle.    So  it  has  been  held  in  this  state, 
more  than  once:  McAiUey  t.  TFStem,  1  Dev.  Eq.  276  [18  Am. 
Bee.  687];  Holland  t.  Peek,  2  Ired.  Eq.  255.    In  the  former 
case,  it  was  laid  down,  that,  if  there  be  a  bequest  to  charity, 
which  can  not  take  efiEect,  the  court  can  not  conjecture  that  the 
testator  would  desire  it  to  go  in  some  other  chariiy,  and  then 
take  a  step  further,  and  say  that  the  testator  meant  that  the 
court  should  select  an  object  for  the  testator,  which  he  omitted 
effectually  to  do  for  himself.    Therefore,  a  bequest  for  religious 
chariiy  must,  like  others,  be  to  some  definite  purpose,  and  to 
some  body  or  association  of  persons,  having  a  legal  existence, 
and  with  capacity  to  take.    Or,  at  the  least,  it  must  be  to  some 
such  body,  on  which  the  legislature  shall,  within  a  reasonable 
time,  confer  a  capacity  to  take.    The  rcTised  statutes,  c.  99,  au- 
thorizes religious  societies  to  choose  trustees,  and  vests  them 
with  power  to  purchase  and  hold  the  churches,  glebes,  and  land, 
and  to  receive  gifts  of  any  kind,  for  the  use  of  the  society  or 
congregation:  provided,  that  no  single  congregation  shall  hold 
land  to  a  greater  annual  value  than  four  hundred  dollars,  or  in 
quantity  more  then  two  thousand  acres.    That  has  been  ex- 
tended by  an  act  of  the  last  assembly,  1844,  c.  47,  which  allows 
the  church  or  sect  in  the  aggregate,  as  the  conference,  synod, 
or  convention,  representing  a  religious  denomination  in  the 
state,  to  appoint  trustees,  who  may  receive  donations,  and  take 
and  hold  property,  real  or  personal,  in  trust  for  the  church 
within  this  state.    So  far,  therefore,  there  is  a  capacity  in 
religious  congregations  of  particular  denominations,  and,  now« 
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in  the  aggregate  churoh  of  the  Bereral  denominationfly  to  take 
property  for  the  religiouB  uses  of  the  congregation  or  church. 
And  it  ia  probable,  that  a  gift  to  build  a  church  at  a  particular 
place,  for  the  purpose  of  forming  or  constituting  a  church  of 
any  one  known  denomination,  might  be  sustained  in  faror  of  a 
congregation  regularly  though  newly  organized. 

But  it  is  clear,  the  statutes  throughout  have  only  those  relig- 
ious charities  or  purchases  in  their  purview,  which  are  made  to  or 
for  the  benefit  in  severaliy  of  some  church,  sect,  or  society,  known 
as  a  denomination.  For  the  legislature  was  fully  aware  of  the 
existence  of  various  sects  or  churches  in  the  state,  and  of  their 
general  utiliiy  and  harmonious  action,  when  each  moves  in  its  own 
orbit,  and  is  sustained  by  its  own  members;  and,  therefore,  the 
requisite  provision  is  made  for  securing  the  place  of  worship  of 
each,  and  supplying  such  income  from  donations  or  purchases 
as  the  legislature  deemed  adequate  for  keeping  the  congrega- 
tion together,  and  enabling  each  church  to  fulfill  its  functions 
of  benevolence  and  instruction  of  its  members,  and  of  such 
persons  as  should  resort  thither  for  spiritual  edification.  But 
there  is  no  provision  for  donations  to  be  employed  in  any  gen- 
eral system  of  diffusing  the  knowledge  of  Christianiiy  through- 
out the  earth.  That  is  left  to  those,  who  choose  to  administer 
their  own  means  in  such  charities,  or  in  their  life-times  to  trust 
to  others,  in  whose  hands  they  place  the  funds:  for  in  those 
cases  the  acts  are  personal  or  the  confidence  is  so,  and  there  is 
no  call  for  the  aid  of  the  court  to  compel  the  parties  to  their 
duiy.  Wherever  the  aid  of  the  court  is  invoked,  there  must 
appear  some  right  in  the  person,  who  applies,  or  for  whose  benefit 
it  is  sought,  to  support  a  gift  by  will.  In  the  present  case,  it  is 
impossible,  from  anything  appearing  in  the  will,  to  conjecture 
how,  by  whom,  or  in  whose  favor,  these  sums  of  money  were  to 
be  administered.  What  kind  of  ''foreign  missions,"  whether 
diplomatic  or  religious,  or,  if  the  latter,  of  what  sect,  or  to 
what  countries,  no  man  can  say. 

So,  likewise,  of  the  *'  home  mission."  The  gift  to  the  '^  poor 
saints"  is  equally  indefinite.  If  the  testator  had  told  us,  who 
were  meant  by  him  by  that  description,  the  persons  thus  meant 
should  have  the  benefit  of  the  bequest,  however  much  below  the 
description  of  saints  they  might  fall.  But  it  is  impossible  at 
this  day,  and  in  this  countiy,  to  say,  judicially,  that  this  or  that 
man  ia  a  saint,  or  even  a  Ohristian;  much  less  can  a  bequest  be 
aopported  for  all  poor  saints  indefinitely,  that  is,  who  are  in  the 
^rorld.    The  poor  of  a  county  or  dty  are  proper  objects  of  such 
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a  charity;  for  the  objects  of  bouniyare  readily  known,  and  their 
number  easily  ascertained,  and  the  gift  is  in  fact  to  the  public: 
Biaie  v.  Gerard,  2  Ired.  Eq.  210.  But  "  poor  saints,"  if  it  could 
be  known  who  they  are  at  all,  are  not  mentioned  in  the  will,  as 
of  any  county,  nor  country;  but,  if  any  can  take,  all  such  per- 
sons, throughout  the  world,  are  to  share  in  it;  which  is  prepos- 
terous. 

We  think,  therefore,  that  the  several  bequests  must  be  declared 
to  be  too  indefinite  and  Yoid,  and  that  the  plaintiffs  are  entitled 
to  an  account,  except  Bridges  and  Duncan.  They  appear,  upon 
the  answer  and  exhibits,  to  have  received  their  shares  of  the  es- 
tate, and,  at  all  events,  for  a  consideration  expressed,  have  given 
releases  of  any  demand  for  a  further  share  of  the  estate;  and 
therefore  the  bill  must  be  dismissed  as  to  them. 

Decreed  accordingly. 

CHA&XTiBsyon>  FOB  Unoertaiktt. — ^The  Engliah  and  AnMrioan  ocmrtt 
differ  in  regard  to  the  power  of  a  oonrt  of  equity  to  enforce  a  ofaarity  at 
Uu^e,  t.  «.,  a  charity  where  there  is  a  gift  simply  to  parposes  of  charity  with- 
out stating  a  definite  object,  or  naming  a  trustee.  Such  charities,  tiie  En- 
glish courts  have  usually  enforced,  but  it  is  claimed  not  by  virtue  of  the  juris- 
diction of  the  chancellor  in  a  court  of  equity,  but  under  the  authority  of  th» 
king*s  sign  manual  and  by  virtue  of  the  prerogative.  The  American  courts 
have  generally  declined  to  enforce  a  charity  at  large,  and  commenting  on  this, 
Chancellor  Harper  said:  **I  do  not  think  that  it  would  be  within  the  jurisdio- 
tion  of  this  court  to  set  up  such  a  charity  as  this  [a  charity  at  large],  and  deviM 
a  scheme  for  carrying  it  out  It  would  probably  appertain  to  the  legislatnr>» 
on  which  most  of  the  royal  prerogative  has  devolved:"  Skieldi  v.  «/bJ^,  1 
Bach.  Eq.  99;  S.  C,  42  Am.  Dec.  349. 

So,  also,  in  Lep<xge  v.  MeNaTnara,  5  Iowa,  124,  it  was  held  that  our  ooartt 
of  chancery  have  no  other  than  judicial  power,  and  consequently  have  no- 
Jurisdiction  to  give  effect  to  gifts  and  devises  in  those  cases  where  no  partioa- 
lar  object  is  designated,  and  no  trustee  named  or  person  appointed  to  select 
the  object,  and  which  is  administered  by  the  chancellor  of  England  under  the 
prerogative  power  and  by  virtue  of  an  appointment  of  the  crown  as  parena 
pcUritB.  The  snbject  is  elaborately  discussed  by  Denio,  J. ,  and  the  same  oonda- 
sion  reached,  in  WUUamu  v.  WUliams,  4  Seld.  525.  The  English  doctrine  in- 
volved the  application  of  the  rule  of  cy  pres  for  the  execution  of  charities^ 
which  would  otherwise  be  void  for  uncertainty.  This  rule  has  been  fre- 
quently discussed  in  the  United  States,  generally,  though  not  always,  with 
the  result  that  an  uncertain  gift  will  not  be  diverted  to  a  purpose  not  in- 
tended by  the  testator,  or  to  one  clearly  at  variance  with  his  intention.  Tfa» 
subject  is  discussed  and  cases  collected  in  note  to  DaakUtt  v.  Attorney  Cfei^ 
tnU,  9  Am.  Deo.  572.  Generally,  therefore,  charities,  which  in  England 
would  be  sustained,  might  in  America  be  declared  void  for  uncertainty;  and 
the  frequent  remark,  that  a  stricter  rule  seems  to  be  observed  in  America  thsA 
in  England,  may  be  explained  by  the  above  with  referenoe  to  jurisdiction. 

With  regard  to  uncertainty,  a  charity  may  be  void  for  either  of  three  cansesi 
1.  Unoertainty  of  amount  given;  2.  Uncertainty  of  object;  8.  Unoerteiotji 

of  doUBBt 
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Chabities  Void  for  UKCEBTAnmr  or  Amount  Given.— Where  the  sum 
which  is  the  subject  of  the  bequest  is  uncertain,  the  bequest  will  be  declared 

void.    Thus  where  a  testator  bequeaths  the  sum  of  dollars  to  the 

minister  of  M.,  for  educating  the  poor,  it  was  held  void  for  uncertainty  as  to 
amount,  and  he  took  nothing:  HarUhomt  v.  Nicholnon,  26  Beav.  58;  FlhU  v. 
Warrtny  15  Sim.  628.  So  too  where  six  thousand  pounds  were  given  for  a 
hoepital,  to  be  invested  and  held  until  it  amounted  to pounds,  for  sup- 
porting   boys,  it  was  held  to  have  failed:  Eioen  v.  BcavMrnan^  2  Dow  & 

C.  74.  But  where  an  amount  certain  is  given  for  several  purposes,  anil  the 
specific  amount  given  to  each  is  not  named,  the  trust  will  not  fail.  In  such 
a  case  the  maxim  that  "  equality  is  equUff"  will  prevail,  and  the  fund  will  be 
equally  divided  between  the  objects  named:  Attorney  Oeneral  v.  Doyley,  2 
Eq.  Caa.  Abr.  194;  Ltmgjnan  ▼.  Broom,  7  Ves.  124;  SatUsbury  v.  Denton,  3 
Kay  &  J.  529;  Penny  v.  Turner,  2  Phil.  493;  MilU  v.  Farmer,  1  Meriv.  55; 
Attorney  Oeneral  t.  Bradley,  1  Eden,  482;  Moggridge  v.  ThackweU,  3  Bro.  C. 
C.  517. 

Chabitibs  Void  fob  Ungebtaintt  or  OBJBor.—Either  the  object  of  a 
charity  must  itself  be  definitely  expressed,  or  there  must  be  some  method 
provided  for  its  precise  ascertainment. 

1.  Where  No  Tnutee  is  Named,  or  the  One  Named  is  Incapable  qf  Taking, — 
Where  there  have  been  appointed  no  trustees,  or  trustees  incapable  of  holding 
the  trust,  and  no  beneficiary  is  distinctly  named,  the  courts  have  held  th« 
charity  void  for  uncertainty.  In  Trippe  v.  Fraeier  et  Ux,  etal,,^  Har.  &  J. 
446,  a  legacy  left  *'to  the  real  distressed  private  poor  of  Talbot  county,"  wac 
'*  considered  void  for  uncertainty  and  the  impracticability  of  correctly  ascer- 
taining the  objects  of  the  bequest."  In  Daahiell  v.  Attorney  Oeneral,  6  Id 
1,  a  bequest^  to  be  applied  to  the  *' feeding,  clothing,  and  educating  the  poor 
children  of  Caroline  county,"  was  held  void  for  uncertainty,  and  Earl,  J., 
■ud:  '*The  poor  children  of  a  county,  or  congregation,  or  a  school,  are  not 
soaoeptible  of  ascertainment;  and  when  such  terms  are  used  in  wills  as  % 
deeignatio  persoTUB,  they  have  always  been  determined  insufficient,  and  th« 
devise  or  bequest  intended  to  be  created  by  them  to  be  void  for  uncertainty.^ 
This  case  followed  and  approved  DashieU  v.  Attorney  Oeneral,  5  Har.  &  J. 
892;  S.  C,  9  Am.  Dec.  572.  In  Georgia  a  gift  for  the  education  of  the  poor 
orphan  children  of  the  county  of  C,  was  held  void  for  uncertainty:  Beall  v. 
Dram,  25  Ga.  430.  This  case  was  afterwards  overruled  in  Newson  v.  Starke^ 
46  Id.  88,  but  it  was  under  the  Georgia  code,  which  had  conferred  further 
Jurisdiction  upon  courts  of  equity,  and  enabled  them  to  enforce  a  charity  not 
before  under  their  control:  Code  of  Ga.,  sees.  2468,  3155,  3156. 

In  Ooddartl  et  al,  v.  Pomeroy,  33  N.  Y.  546,  the  trustee  named  was  declared 
incapable  of  taking,  and  the  charity  "  to  be  employed  in  preaching  the  gospel 
in  the  destitute  regions  of  the  west"  was  held  void  for  uncertainty.  In  Fon- 
tain  V.  Bavend,  17  How.  369,  executors  with  discretion  to  choose  the  object 
of  the  charity  had  been  appointed,  but  died  before  exercising  it,  and  the  court 
held  the  charity  could  not  be  carried  out.  See  also.  Bay  Y.Adams,  3  My.  & 
K.  237.  A  bequest  to  the  "  Methodist  General  American  Missionary  Society 
appointed  to  preach  the  gospel  to  the  poor**  was  held  invalid,  because  the  so- 
ciety could  not  take  for  want  of  capacity,  and  the  object  was  too  indefinite  for 
a  court  oi  equity  to  have  jurisdiction  over  it:  Ovoens  et  al,  v.  The  Missionary 
Society  qfthe  M,  E,  Chureh,  14  N.  Y.  380.  In  Orimes*  Seecutors  v.  Harmon^ 
85  Ind.  198,  the  bequest  was  to  "  the  orthodox  clergymen  of  Delphi,  and  theic 
sttocenon,  to  be  expended  in  the  education  of  colored  children,  in  such  a  man- 
Bsr  as  they  may  deem  best."    No  such  corporate  body  existed  at  the  time. 
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and  there  being  no  tnutee,  the  court  held  the  beqaeat  too  vague  and  nnoer- 
tain  to  be  enforced  by  a  conrt  of  chancery. 

2.  Where  there  ia  a  Trustee  Appointed^  htU  without  Discretian  a$  tothe  Ap- 
plication of  the  CharUijt  the  charity  is  void,  unless  the  object  is  specially 
named.  Thus  a  bequest  of  "  any  surplus  income  that  may  remain,  to  the  ex- 
tent of  one  thousand  dollars  per  annum,  I  direct  to  be  expended  by  my  trus- 
tees for  the  support  of  indigent  pious  young  men  preparing;  for  the  ministry 
in  New  Haven/*  was  held  void  for  uncertainty:  White  v.  Fiah  etcU.t22  Conn. 
81.  So  in  Hei88  v.  Murphy  ftal.,Z  Gent.  L.  J.  639;  S.  C,  40  Wis.  276,  where 
the  testator  bequeathed  all  his  estate  to  the  Roman  Catholic  orphans  of  the 
diocese  of  La  Crosse,  state  of  Wisconsin,  and  appointed  the  bishop  executor, 
with  power  to  sell  the  property  and  apply  the  proceeds  to  the  benefit  of  said 
orphans,  the  bequest  was  held  void  for  uncertainty  of  object.  So  a  bequest 
to  be  applied  "  to  the  education  of  free  colored  persons  in  the  city  of  Balti- 
more," but  giving  no  discretion  to  the  trustees  to  choose  as  to  what  free  col- 
ored persons,  was  held  void  for  uncertainty.  To  same  effect:  Wilderman  v. 
Mayer  and  City  Council  qf  Baltimore,  8  Md.  551;  Carpenter  etal  y.  JliUer,  3 
W.  Va.  174. 

3.  Where  there  w  a  Trustee,  vfith  Discretion  as  to  the  AppUeation  of  the 
Charity. — Generally  in  such  case  the  object  of  the  charity  is  the  subject  of 
precise  ascertainment,  and  is  not  considered  uncertain  because  through  the 
instrumentality  of  the  trustee  it  can  be  made  certain,  and  hence  such  chari- 
ties are  held  valid.  But  the  courts  are  not  entirely  agreed  as  to  trusts  of  this 
nature.  Li  Treat*8  Appeal  from  probate,  30  Conn.  113,  the  property  was 
given  to  trustees  **  in  trust  for  the  promotion  of  education  and  science  among 
the  Indian  and  African  children  and  youth  of  the  United  States  of  America," 
to  be  used  in  such  manner  '*  as  in  their  judgment  they  shall  deem  best.** 
The  court  said:  ''The  class  is  certain,  and  the  individuals  to  be  selected  from 
it  may  be  made  as  certain  by  the  election  of  the  trustees;**  and  the  charity 
was  declared  valid.  In  State  v.  Griffith,  2  Del.  Gh.  392,  a  devise  of  lands  in 
trust  "to  and  for  the  support,  maintenance,  and  education  of  the  poor  white 
citizens  of  Kent  county  generally,  *  *  *  who  by  timely  assistance  may 
be  kept  from  being  carried  to  the  poor-house,  and  becoming  subjects  thereof," 
the  funds  to  be  distributed  by  agents  appointed  by  the  orphans'  court,  was 
held  not  void  for  imcertainty  in  description  of  objects.  So,  too,  a  devise  "to 
the  education  of  colored  children  of  the  state  of  Indiana*'  was  held  valid, 
discretion  being  in  the  trustee:  Ex  parte  Lindley,  Executor,  32  Ind.  367. 
And  a  devise  to  the  commissioners  of  Lagrange  county,  and  their  suoceesora 
in  office,  "  in  trust  and  for  the  use  and  benefit  of  the  orphan  poor,  and  for 
other  destitute  persons  of  said  county,"  was  held  valid. 

In  Going  v.  ^nery,  16  Pick.  107,  a  devise  to  T.  S.  P.  R.,  in  trust  for  "the 
cause  of  Christ,  for  the  benefit  and  promotion  of  true  evangelical  piety  and 
religion,**  "to  be  distributed  to  such  societies  and  religious  charitable  pur- 
poses as  they  may  think  fit  and  proper,**  was  held  valid.  And  to  the  same 
effect:  MUUr  v.  Teachout,  24  Ohio,  525;  lUk  v.  Fink,  12  La.  Ann.  301.  But 
discretion  conferred  upon  executors  or  trustees,  to  choose  the  object,  has  not 
always  been  held  sufficient  to  render  a  charity,  otherwise  void,  definite  and 
certain.  Thus  in  Missouri,  a  legacy  was  given  to  an  executor  for  charity,  to 
be  applied  according  to  his  best  discretion;  but  the  court  held  the  will  voidt 
Schmucker's  Estate  v.  Bed,  61  Mo.  592.  And  so  in  the  principal  ease,  a 
legacy  "  to  be  applied  as  my  executors  may  think  the  proper  objects,  aooord- 
ing  to  the  scriptures,  the  greater  part  to  missionary  purposes,  say  nine  hun- 
dred dollars."    But  a  trust  in  the  same  state  to  the  poor  orphans  of  North 
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Gaiotiiiay  to  be  by  the  trustees  selected,  was  held  to  be  sufficiently  certain: 
in2Zer  ▼.  ^^Hffson,  63  N.  0.  537.  A  bequest  <*  to  some  promising  young  men 
of  good  talents,  of  the  Baptist  order,  to  be  selected  by  my  executors,*'  wai 
held  void  for  uncertainty:  Hester  v.  Hester,  2  Ired.  Eq.  330.  A  gift  to  such 
diaritable  societies  for  relieving  the  indigent  and  comfortless  as  the  execntoi's 
might  select,  was  held  indefinite  and  void:  Beckman  v.  BoTiaor,  23  N.  Y.  298. 

IwDJEFiniTEJiJsas  OB  UNCERTAINTY  AS  TO  THB  DoNBE. — "It  is  immaterial 
how  uncertain,  indefinite,  and  vague  the  cestui  que  trust  or  final  beneficiaries 
of  a  charitable  trust  are,  provided  there  is  a  legal  mode  of  rendering  them 
oertain  by  means  of  trustees  appointed  or  to  be  appointed:*'  Perry  on  Trusts, 
•ec  732;  Story's  Eq.  Jnr.,  sec.  1169. 

Contrary  to  the  common  law  rule  that  grants  or  devises  must  be  made  to 
a  grantee  in  existence  or  capable  of  taking,  a  charity  may  be  devised  to  one 
not  in  existence.  The  common  law  rule  does  not  apply  to  charities,  partion- 
larly  where  the  estate  is  •'ebted.  in  tnutefs,  for  the  use  of  the  contemplated 
charity:  MiOer  v.  ChUtettden,  !2  \o\*sJti6i'Wii^tih  \.  Pto'Wtt^  f8  Ala.  299; 
Newson  v.  Starke,  46  Ga.  88;  OhoMeri  k.  JSt  Lews;  29  tfo.  64f»i  ifirchnM 
V.  8coU,  39  Conn.  63.  .._,.-:.   .; , ; 

The  misnomer  or  misdescription  of  a  oorporation  for  which  a  devise  or 
diarity  is  intended  will  not  defeat  or  render  it  void,  if  by  any  means  it  can 
be  identified.  Thus  where  there  was  a  gift  for  the  relief  of  the  orphans  and 
widows  of  W.,  and  there  was  no  such  society,  but  two  others  similar,  one  of 
the  lattertook  the  charity:  InreKUtfeH^s  Trusts,  12  L.  R  Eq.  183;  MeAUister 
▼.  McAlUster,  46  Vt.  272;  NewdWs  Appeal,  24  Pa.  St.  197;  L^eore  v.  Lefeort, 
fiO  N.  Y.  434;  Mmot  v.  Boston  Asylum,  7  Mete.  416;  Smithy.  Smith,  11  C.  £. 
Green,  139;  Baldwin  v.  Baldwin,  3  Halst.  Ch.  211;  Chapiny.  School  District 
35  N.  H.  445;  Banks  v.  Phelan,  4  Barb.  80;  Window  v.  Cumming,  3  Cush. 
868;  Howard  v.  Am.  Peace  Society,  49  Me.  288;  Oraig  v.  Sechrist,  54  Ind. 
420;  Am.  Bible  Society  v.  Wetmore,  17  Conn.  181.  So  a  gift  for  a  charity  to 
be  incorporated  has  been  held  valid:  SewaU  v.  OargiU,  15  Mo.  414;  Milne  v. 
MUne^  17  La.  (0.  S.)  46;  KtmhaU  v.  UniversaUst  Sodety,  34  Me.  424;  Swasey 
T.  AmerieoM  Bible  Society,  57  Id.  526;  Shapleigh  v.  Pillsbury,  1  QreenL  (Me.) 
171. 

Whether  an  unincoiporated  society  is  a  sufficiently  definite  or  certain 
donee  is  a  question  much  controverted.  In  Chimes  v.  Harmon,  35  Ind.  246| 
8iaU  V.  Warren,  28  Md.  338;  Barker  v.  Wood,  9  Mass.  419;  Holkmd  v. 
Peek,  2  Ired.  Eq.  255;  WhUe  v.  HaU,  2  Coldw.  (Tenn.)77;  Heiss  v.  Murphy, 
40  T^a.  276;  Buth  v.  Oberbruner,  Id.  238,  it  was  held  that  such  societies 
were  not  capable  of  taking,  and  devises  to  them  were  void.  But  see  Dexter 
▼.  Gardner,  7  Allen,  243;  BartleU  v.  Nye,  4  Mete  378;  Tncker  v.  SeamanU 
Aid  Society,  7  Id.  188;  Burbank  v.  Whitney,  24  Pick.  146;  Parker  v.  OoweU, 
16  K.  H.  149;  Wright  v.  M.  R  Church,  Hoffm.  Ch.  202;  Qibeon  v.  MoOaU^ 
1  Bach.  L.  (S.  C.)  174. 

UiroQBSTAniTr  ab  to  thi  Teubtiib  will  not  Rkndib  a  Chabitt  Void.-* 
The  role  is  well  established  that  equity  will  not  suffer  a  trust  to  fail  for  waal. 
datmsfeee.    See  note  to />adUaa  v.  ultfomey  Gtensitd;  9  Am.  Deo.  672. 
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Mebane  V.  Mebane  et  al. 

[4  lBBDSU.'S  EqQITT,  181.] 

Cavoibui  Propebtt  is  Always  Subject  to  thb  Owner's  ob  Benxr- 
oiabt's  Debts,  and  by  the  use  of  no  tenns  or  art  oan  property  be  given 
to  a  man,  or  to  another  for  him,  so  that  he  may  oontinne  to  enjoy  it  or 
derive  any  benefit  from  it,  and  at  the  same  time  defy  his  erediton  and 
deny  them  satisfaction  thereout. 

CbBDITOBS  MAT  BE   EXCLUDED   VBOM   SaHSFACTIOIT   OUT  OF    PbOPEBTT  by 

ezclnding  the  debtor  from  all  benefit  from  or  interest  in  the  property,  1^ 
BQch  a  limitation  as  will  determine  his  interest  and  make  it  go  to  some 
other  person  npon  the  oontingenoy  of  his  bankmptcy  or  insolvency. 

Datii>  MsfiAKs,  by  will,  gave  to  Alei^ander  Mebane  in  fee,  a 
^^kract  of  land  and  tox^  slaves  ^*  in  jkAu^,  /or  my  eon  Anderson. 
.  .-^A^d  tU)*q^d  Alezfloiddr, /&  trtiBtee,  itiaj  at  any  time  take  pos- 
V  V%eBGai)Abl-fli^d*  land*  and  negroes,  and  lease  the  land  and  hire 
%he  negroes,  and  apply  the  proceeds  to  the  maintenance  of  mj 
son  Anderson;  it  being  my  will  and  intention,  that  the  aforesaid 
property  shall  not,  in  any  wise,  be  subject  to  the  debts  of  my 
said  son  Anderson.  *  *  *  I  give  unto  my  said  son  Alexan- 
der, all  the  horses,  cattle,  hogs,  and  farming  utensils  on  the 
Hodge  place,  and  also  one  bed  and  furniture,  in  trust,  neverthe- 
less, for  my  said  son  Anderson;  it  being  my  will  and  intention, 
that  the  said  property  shall  not,  in  any  wise,  be  subject  to  the 
debts  of  said  Anderson."  Plaintiff,  a  judgment  creditor  of  An- 
derson Mebane,  has  filed  this  bill  against  Alexander  Mebane  and 
Anderson  Mebane,  for  satisfaction  out  of  the  trust  property. 
The  answer  denies  that  the  property  is  liable  for  the  debts. 

Badger,  for  the  plaintiff. 

Norwood  and  Iredell,  for  the  defendants. 

By  Court,  Ruffin,  0.  J.  In  the  case  of  Dick  t.  PUcf^ordf  1 
Dey.  &  B.  Eq.  480,  the  question  arose  upon  a  conyeyanoe  of 
negroes  to  one  in  trust,  annually  to  apply  the  profits  to  the  use 
of  the  donor's  son,  H.  P.,  so  that  they  should  not  be  subject  to 
be  sold  or  disposed  of  by  H.  P.,  or  the  rents  and  profits  antic- 
ipated by  him,  or  in  any  manner  subject  to  his  debts;  and  it 
was  held,  that  the  son's  conyeyance  was,  neyertheless,  effectual 
to  pass  his  interest,  as  cestui  que  irustj  for  the  term  of  his  life. 
The  doctrine  rests  upon  these  considerations:  that  a  gift  of  the 
legal  property  in  a  thing  includes  the  jus  disponendi,  and  that  a 
restriction  on  that  right,  as  a  condition,  is  repugnant  to  the 
grant,  and  therefore  yoid:  and  that,  in  a  court  of  equity,  a 
cestui  que  trust  is  looked  on  as  the  real  owner,  and  the  trust  goy- 
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emed  in  this  xeBpect  by  the  same  roles  wHch  gOTem  legal  in- 
terests; and  conseqnenttyy  that  it  is  equally  zepognant  to  equi- 
table  ownership  that  the  owner  should  not  have  the  power  of 
ah^enating  his  property.    There  is,  indeed,  an  exception  to  that 
general  role,  which  is  founded  on  the  peculiar  incapacities  of 
married  women,  and  their  subjection  to  their  husbands.    A  gift 
in  troflt  for  the  separate  use  of  a  married  woman,  or  in  contem- 
plation of  her  marriage,  may  be  coupled  with  a  provision  against 
alienation  or  anticipation;  for,  in  truth,  the  restriction  is  im- 
posed for  her  protection,  and,  as  she  is  mb  potedate  tnrt,  it  will 
more  frequently  operate  as  a  beneficial  protection,  than  in  preju- 
dice to  her.    But  restraints,  as  conditions  merely,  upon  alien- 
ation by  a  person  sui  juris  have  been  held  in  a  great  number  of 
cases  to  be  null  as  regards  property  given  through  the  medium 
of  a  trust;  and  several  of  them  are  cited  in  Dick  v.  Piichfordt 
mipra.     In  the  case  of  Brandon  v.  Bobinaon^  18  Yes.  429,  for 
example.  Lord  Eldon,  after  speaking  of  the  exception  in  respect 
\o  femes  covert^  says:  **  But  the  case  of  a  disposition  to  a  man, 
who,  if  he  has  the  property,  has  the  power  of  alienating,  is 
quite  different."    It  is  true,  that  property  may  be  given  in  trust 
upon  a  condition,  so  expressed  as  to  amount  to  a  limitation, 
whereby  the  interest  of  the  first  taker  ceases  upon  a  particular 
event,  and  the  property  goes  over  to  some  other  person  in  par- 
ticular, or  falls  into  the  residue.    But  there  is  nothing  like  that 
here.    By  this  will,  the  entire  equitable  ownership  of  the  slaves 
and  other  personal  effects,  is  given  to  the  son  Anderson,  and  of 
the  land  also,  subject,  however,  as  to  the  last,  to  a  contingent 
limitation  ove>  upon  the  event  of  Anderson's  dying  without 
leaving  issue  living  at  his  death,  as  the  will  must  be  read  since 
the  act  of  1827.    Then,  there  is  no  doubt  that  the  donee,  An- 
derson, has,  upon  the  principles  and  precedents  mentioned,  the 
absolute  right  to  assign  his  interest  in  these  gifts,  and  that  his 
assignee  would  have  the  right  to  take  the  estates  under  his  own 
control. 

That  being  so,  it  follows,  that  the  interest  of  the  cestui  que 
trust,  whatever  it  may  be,  is  liable  in  this  court  for  his  debts. 
For  it  would  be  a  shame  upon  any  system  of  law,  if,  through 
the  medium  of  a  trust  of  any  kind  of  contrivance,  property, 
from  which  a  person  is  absolutely  entitled  to  a  comfortable, 
perhaps  an  affluent  support,  and  over  which  he  can  exercise  the 
hi^heat  right  of  property,  namely,  alienation,  and  which,  upon 
his  death,  would  undoubtedly  be  assets,  should  be  shielded  from 
^8  creditors  of  that  person  during  his  life.     There  is  no  such 
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reproach  upon  nor  absurdity  in  our  law;  for  we  hold,  that  what- 
ever interest  a  debtor  has  in  property  of  any  sort  may  be  reached 
by  his  creditors,  either  at  law  or  in  equity,  according  to  the 
nature  of  the  property.  Terms  of  exclusion  of  the  donee's  cred- 
itors, not  amounting  to  a  limitation  of  the  estate,  can  no  morr 
repel  the  creditors,  than  a  restraint  upon  alienation  can  tie  tho^ 
hands  of  the  donee  himself.  Liability  for  debts  ought  to  be^ 
and  is,  just  as  much  an  incident  of  property,  as  the  jiL8  diapo^ 
nendi  is;  for  indeed,  it  is  one  mode  of  exercising  the  power  of 
disposition.  This  is  the  first  occasion  on  which  the  point  hai^ 
come  directly  into  judgment;  but  in  the  case  of  Bank  of  the  Statt 
T.  Forney^  2  Ired.  Eq.  184,  the  court  said,  howeyer  anxiously 
the  benefit  of  the  donee  personally  may  be  looked  to  by  the 
donor,  the  policy  of  the  law  will  not  permit  property  or  a  trust 
to  be  so  given,  that  the  donee  may  continue  to  enjoy  it  after  hia 
bankruptcy,  or,  in  other  words,  against  his  creditors.  In  Brcmr 
don  V.  Bobinson,  18  Yes.  429,  there  was  a  trust  to  pay  dividends, 
from  time  to  time,  into  the  proper  hands  of  a  man  or  on  his  re- 
ceipt, and  that  they  should  not  be  grantable  or  assignable  by 
way  of  anticipation;  and  it  was  held,  that  this  interest  passed 
to  assignees  in  bankruptcy:  Lord  Eldon  remarking,  that  an  at- 
tempt to  give  property,  and  to  prevent  creditors  from  obtaining 
any  interest  in  it,  though  it  be  his,  the  debtor's,  could  not  be 
sustained;  and  that  the  gift  must  be  subject  to  the  incidents  of 
property,  and  it  could  not  be  preserved  from  creditors,  unless 
given  to  some  one  else,  that  is,  limited  over. 

Following  that  case,  was  that  of  Graves  v.  Dolphin^  1  Sim.  66, 
in  which  estates  were  devised  in  trust  to  pay  an  annuity  toa  son 
for  his  personal  support  for  life,  not  liable  to  his  debts,  and  to 
be  paid  from  time  to  time  into  his  own  proper  hands,  and  not  to 
any  other  person,  and  his  receipt  only  to  be  a  discharge;  and  Sir 
John  Leach  declared,  although  the  testator  might  have  made 
the  annuity  determinable  by  the  bankruptcy  of  his  son,  yet,  aa 
he  had  not  done  that,  the  policy  of  the  law  did  not  permit  property 
to  be  so  limited,  that  it  should  continue  in  the  enjoyment  of  the 
donee,  notwithstanding  his  bankruptcy;  and  therefore  that  the 
annuity  passed  under  the  commission.  In  the  case  of  Piercy  v. 
Boberta,  1  My.  &  K.  4,  there  was  a  discretion  given  to  the  trustee, 
but  it  was  held  not  to  make  a  difference.  It  was  a  bequest  of 
four  hundred  pounds  to  executors,  upon  trust  to  pay  the  same 
to  a  son,  in  such  smaller  or  larger  portions,  at  sudi  time  or 
times,  and  in  such  way  or  manner,  as  they  should  in  their  judg- 
ment and  diairetion  think  best,  and,  upon  the  insolvency  of  the 
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son,  Sir  John  Leach,  then  master  of  the  rolls,  said,  that  the  leg- 
acy conld  not  remain  in  the  hands  of  the  executors,  to  be  ap-: 
plied  at  their  discretion,  for  the  benefit  of  the  legatee.  He  held 
{hat  the  discretion  of^the  executors  determined  by  the  insolvency 
of  the  son,  and  the  legacy  passed  by  the  assignment;  for  the  in- 
Bolyent  being  substantially  entitled  to  the  legacy,  the  attempt 
to  continue  in  him  the  enjoyment  of  it,  notwithstanding  his  in- 
flolyency,  was  in  fraud  of  the  law.  In  Snowdon  v.  Dales,  6  Sim. 
524,  the  language  of  the  will  is  still  stronger  against  any  abso- 
lute light  in  the  donee.  It  was  an  assignment  of  a  sum  of 
money,  in  trust  during  the  life  of  J.  D.  H.,  or  during  such  part 
thereof  as  the  trustees  should  think  proper,  and  at  their  will  and 
pleasure  and  not  otherwise,  and,  at  such  times  and  in  such  sums 
as  they  should  think  proper,  to  pay  the  interest  to  him,  or,  if 
th^  should  think  fit,  to  pay  it  in  procuring  for  him  diet,  appa- 
rel, and  other  necessaries,  but  so  that  he  should  not  have  any 
right  or  title  in  or  to  such  interest,  other  than  the  trustees 
should,  in  their  absolute  and  uncontrolled  power,  discretion, 
and  inclination,  think  proper  and  expedient,  and  so  as  no  cred- 
itor of  his  should  should  have  any  lien  or  claim  thereon,  in  any 
case;  or  the  same  be  in  any  way  liable  to  his  debts,  and  disposi- 
tion, or  engagements — ^witb  a  limitation  over  upon  his  death. 
The  vice-chancellor.  Sir  Lancelot  Shadwell,  admitted  it  to  be 
plain,  the  grantor  did  intend  to  exclude  assignees  in  bankruptcy, 
and  that  it  might  have  been  effected,  if  there  had  been  a  clear 
gift  over;  but  he  said  as  there  was  no  direction  to  the  trustees, 
upon  the  bankruptcy  of  J.  D.  H. ,  to  withhold  and  accumulate  the 
interest  during  his  life,  so  as  to  go  over  with  the  capital  upon 
his  death,  that  the  life  interest  of  the  bankrupt  went  to  the 


The  foregoing  cases  sufficientiy  establish,  that  by  the  use  of 
no  terms  or  art  can  property  be  given  to  a  man,  or  to  another 
for  him,  so  that  he  may  continue  to  enjoy  it  or  derive  any 
benefit  from  it,  as  the  interest,  or  his  maintenance  thereout  or 
the  like,  and  at  the  same  time  defy  his  creditors  and  deny  them 
satisfaction  thereout.  The  thing  is  imi)ossible.  As  long  as  the 
property  is  his,  it  must,  as  an  incident,  be  subject  to  his  debts, 
provided,  only,  that  it  be  tangible.  The  only  manner  in  which 
creditors  can  be  excluded,  is  to  exclude  the  debtor  also  from  all 
benefit  from,  or  interest  in,  the  property,  by  such  a  limitation, 
upon  the  contingency  of  his  bankruptcy  or  insolvency,  as  will 
determine  his  interest,  and  make  it  go  to  some  other  person.  It 
fdllowB,  that  the  interests  of  Ar.derson  Mebane  are  liable  to  the 


106  Johnson  v.  Corpenninq.        [N.  Garolina^ 


'8  satisfaction,  and  that  thej  mnst  be  sold  for  that  pur- 
pose, unless,  within  a  reasonable  time,  the  plaintiff's  debt  should 
be  otherwise  paid.  But,  of  course,  the  trustee  is  entitled,  first, 
to  be  reimbursed  out  of  the  fund  any  expenditures  made  hj  him 
bonafide^  and  his  costs  in  this  cause;  and,  in  order  to  ascertain 
what  may  be  thus  due,  and  also  what  may  remain  due  on  tha 
plaintiffs  judgment  for  principal,  interest,  and  costs,  and  his 
costs  in  this  court,  there  must  be  an  inquiry  by  the  master. 
Decree  accordingly. 

Tmi  FBiNOiFAL  CASS  IS  OZTXD  With  approvftl  to  the  point  that  eqnitabl* 
property  in  liable  for  the  debts  of  the  equitable  owner,  in  Homgh  ▼.  Ortm^  4 
Jonee'  Eq.  295;  Pcuse  ▼.  Paee,  AdnCr,  etc,  73  K.  C.  110. 

LiABQiiTT  ov  Equixabli  Istibxsts  lOR  BxBTB  ov  Owimt:  See  HanrU 
▼.  Aleodt,  32  Am.  Deo.  168»  where  the  oaaee  in  this  aeries  are  oollected. 


Johnson  v.  Gobpennxng. 

[4  lamnLL'fe  Bqxtitt,  ai6.] 

Slaves  or  Whom  a  Lnrs  Estatb  is  Given  Test  by  the  assent  of  the  ei 

ntor  In  the  tenant  for  life  and  reroaioder-men. 
Lettsbs  of  ADMiNisrBATioN  CAN  BE  Qramted  IN  THiB  Stati  only  by  the 

oonrt  of  the  oonnty  in  which  the  deoeased  resided.    A  grant  attempted 

to  be  made  elsewhere  is  void. 

Abhaham  a.  Stbahob,  after  some  specific  legacies,  left  all  the 
residue  to  his  wife,  Mary  A.  Strange,  for  life,  remainder  to  hia 
twelve  children  equally.  He  appointed  his  wife,  James  Ooffee, 
and  Nelson  A.  Strange,  executors.  The  testator  resided  in 
Wilkes  county  and  died  there,  and  the  county  court  of  Wilkes 
granted  probate  to  the  widow  and  Nelson  A.  Strange,  who  alone 
qualified.  The  estate  consisted  of  real  estate,  slaves,  and  other 
personal  chattels,  and  the  whole  residue  was  taken  and  held  by 
Mrs.  Strange,  until  her  death,  except  that  Nelson  Strange  sold 
one  slave  and  converted  the  money  to  his  own  use.  Afterwards 
Nelson  Strange  died,  and  administration  was  granted  to  Ann 
Strange  and  Oorpenning,  the  defendants,  and  after  that  James 
Coffee  renounced  his  office  of  executor  of  the  will  of  Abraham 
Strange,  in  the  county  court  of  Henderson  county,  and  that 
court  granted  letters  of  administration  to  Johnson,  the  plaint- 
iff. The  prayer  is  for  an  account  of  the  premises  and  payment. 
Defendant  Corpenning  repUed  that,  as  to  the  real  estate,  the 
plaintiff  has  no  right,  but  that  the  right  was  exclusively  in  the 
devisees  in  remainder;  that  as  to  the  slaves,  they  vested 
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ihe  assent  of  the  exeoators  immediately,  and  it  ims  no  concern 
<d  the  personal  representativeB;  and  that  the  court  of  Hender- 
son comitj  had  no  jniisdiction  to  receive  the  renunciation  of 
Cloffee,  the  snrviTing  executor  of  Abraham  A.  Straoge,  or  to 
grant  administration  to  the  plaintiff. 

IkunciSf  for  the  plaintiff. 

Avery,  for  the  defendants. 

By  Court,  Buffih,  0.  J.  With  the  land,  the  personal  repre- 
«6nbitiTe  has  no  concern.  The  Trill  creates  no  trust  respecting 
it;  and,  upon  the  death  of  the  widow,  it  went  directly  to  the 
cemainder-men.  As  to  that,  therefore,  the  bill  would  have  to  be 
dismissed.  Upon  the  second  point,  the  rule  is  clear,  that,  like 
specific  legacies,  the  slaves,  given  in  the  residue,  vested  by  the 
assent  of  the  executors  in  the  tenant  for  life  and  the  remainder- 
men. There  are  several  decided  cases  in  this  court  on  the  ques- 
tion; but  it  is  only  necessary  to  refer  to  Smith  v.  Barham,  2  Dev. 
Eq.  420  [26  Am.  Dec.  721],  and  the  late  case  of  IXheridge  v. 
Bdl,  5  Ired.  L.  87,  as  they  are  directly  in  point.  Therefore,  the 
plaintiff,  as  administrator,  could  have  no  redress,  even  suppos- 
ing Nelson  A.  Strange  sold  the  negro  and  converted  the  price 
to  his  own  use. 

It  may  be  that  Nelson  A.  Strange  might  be  liable,  because  as 
an  executor  he  did  not  attempt  to  sell  the  other  articles  consti- 
tuting the  residue,  so  that  the  tenant  for  life  should  have  the 
interest  of  the  fund,  instead  of  allowing  her  to  consume  the 
articles.  Without  considering  the  effect  on  his  liability  of  the 
fact  that  the  widow  was  also  executrix,  and  was  as  much  entitled 
as  he  was  to  the  possession  of  the  assets,  and  to  assent  to  the 
legacy  to  herself,  but  supposing  that  he  might  be  chargeable 
therefor,  yet  it  is  clear,  that  he  ought  not  to  be  chargeable  to  the 
plaintiff  in  the  first  instance,  if  it  be  true  that  the  executrix  and 
tenant  for  life  had  the  sole  benefit  of  those  articles,  and  left 
assets  to  more  than  their  value,  which  have  come  to  the  plaint- 
iff's hands,  as  her  administrator.  That  would  be  a  proper  sub- 
ject for  an  inquiry,  which  would  be  directed,  if  a  result  thereof 
favorable  to  the  plaintiff  could  possibly  enable  him  to  maintain 
this  suiL  But,  as  the  court  thinks  that  could  not  be,  on  the 
ground  that  will  be  next  mentioned,  it  is  useless  to  direct  the 
inquiry. 

The  fourth  objection  is  to  the  validity  of  the  grant  of  admin- 
istration to  the  plaintiff;  which  goes  to  the  whole  bill.  Upon 
that,  the  acts  of  assembly  of  1777  and  1789,  B.  S. ,  c.  46,  sec 
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1,  and  o.  122,  sec.  6,  are  decisiye.  They  reqtdze  wills  to  be 
proved,  and  letters  testamentary  and  letters  of  administration 
to  be  granted  in  the  court  of  the  county  where  the  testator  or 
intestate  resided  at  the  time  of  his  death.  If  done  in  any  other 
court,  in  case  the  party  deceased  had  a  residence  in  this  state, 
it  is  void:  OoUins  v.  lUroer,  N.  0.  Term,  106;  Smith  v.  Minroe, 
1  Ired.  846.  Besides,  it  is  a  contradiction  and  absurdity,  after 
the  probate  of  a  will  in  one  court,  that  another  court  should 
pretend  to  grant  a  probate  thereof  to  another  person  named 
therein  as  executor,  or  receiye  the  renunciation  of  such  person, 
and  grant,  to  yet  another,  admimstration  cum  testamenio  ajvnexo. 
For  such  grants  consist  of  a  copy  of  the  will,  as  proved,  and 
the  acts  thereon  of  the  court  taking  the  proof,  officially  certified: 
1  Wms.  Ex.  168,  and  that  can  not  come  from  any  court  but 
that  which  has  the  custody  of  the  original.  When,  therefore, 
the  bill  states  that  the  court  of  Henderson  granted  to  the  plaint* 
iff  letters  of  administration  ''  with  the  will  annexed,'*  it  statee 
that  which  can  not  possibly  be  true;  and,  unless  it  were  tma, 
the  plaintiff  could  not  institute  this  suit. 

The  bill  must  therefore  be  dismissed,  and  oosfai  to  eaeh  da* 
fendant. 

Deoree  aooordinglj. 
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BaNET  v.  KtTiTiMWR. 

[1  PsmnTLTAinA  Szasb,  W.] 

Tbrdqe,  vxdxe  a  CoKT&Aor  lOB  THB  Salb  ov  Lahd,  aftar  lie  bM 
notified  by  the  vendee  of  his  refusal  to  complete  the  poiohMe,  maj  v^ 
mU  the  landy  and  hold  the  vendee  liable  for  the  stipalated  penaltj. 

BuonoH  OvcB  Madb  is  Ibbbvooabli. 

Debt.  The  plftintiiffH  in  error  had  agreed  in  "writing  with  the 
defendant  in  error  to  purchase  from  him  certain  lands  at  a 
stipulated  price.  The  articles  of  agreement  provided  that  upon 
the  Tendees'  failure  to  comply  therewith  they  should  be  liable 
in  the  sum  of  fiye  hundred  dollars  as  liquidated  damages. 
Sometune  afterwards  they  notified  the  vendor  of  their  refusal  to 
complete  the  sale.  The  vendor  then  sold  the  land  to  another 
person,  and  now  brings  this  action  to  recover  the  damages  stip- 
ulated for,  and  obtained  judgment 

Smiih  and  Pearson,  for  the  plaintiffs  in  error. 

Dams,  for  the  defendant  in  error. 

By  Oourt,  Qwaov,  0.  J.  Was  the  notice  given  by  the  vendees, 
that  they  would  not  receive  a  conveyance,  a  proposal  to  rescind 
the  contract  from  the  beginning;  and  was  the  vendor's  conse- 
quent resale  of  the  land  an  acceptance  of  it  ?  Were  the  plaintiff 
before  the  court  in  the  attitude  of  a  vendor  seeking  spedfic  exe- 
cution, his  conduct  would  certainly  bar  him.  As  was  said  in 
Ley  V.  HvJber,  8  Watts,  868,  a  chancellor  is  deaf  to  one  who  was 
not  the  owner  at  the  time  of  the  bargain:  much  less  would  he 
attempt  to  execute  a  contract  which  the  complainant  has  ren- 

100 


110  Baney  v.  Killmer.  [Pcniu 

dered  impracticable.  But  here  the  plaintiff  stands  on  a  legal 
title;  and  what  is  there  in  the  case  to  impair  it? 

It  has  been  suggested,  that  as  the  vendees  were  not  bound  io 
elect  between  an  execution  of  the  contract  or  payment  of  stipu* 
lated  damages,  before  the  day  fixed  for  the  conveyance,  they  were 
at  liberty  to  revoke  their  election  in  the  mean  time;  and  that  the 
vendor  was  consequently  bound  to  retain  the  title,  in  order  to 
be  ready  for  the  event.  But  was  he  bound  to  retain  it  while 
the  market  was  faUing?  He  was  certain  that  the  vendees  would 
not  make  their  election  unless  the  market  should  take  a  turn;  and 
to  require  him  to  be  ready,  at  the  hazard  of  losing  without  a 
chance  of  gaining,  would  be  palpably  unjust.  Had  the  land 
risen  in  value,  the  vendees  would  doubtless  have  taken  it  at  the 
stipulated  price;  but  had  it  fallen,  they  would  as  certainly  have 
rejected  it.  After  they  had  deliberately  given  the  bargain  up, 
the  vendor  was  bound  by  no  duty,  legal  or  moral,  to  bide  their 
time.  As  no  day  was  fixed  for  the  declaration  of  their  election, 
they  might  declare  it  at  any  time;  and  an  election  once  made,  is 
irrevocable:  1  Boll.  726, 1.  15.  But  there  was  no  proposal  to 
rescind,  and  consequently  no  acceptance  of  one.  What  was  the 
contract  ?  The  plaintiff  agreed,  by  articles  in  the  ordinary  form, 
to  sell  his  farm  to  the  defendants,  and  convey  the  title  at  a  par- 
ticular day;  while  they,  on  the  other  hand,  executed  the  sealed 
paper  on  which  suit  is  brought,  and  by  which  they  promised  to 
pay  him  five  hundred  dollars  at  the  day,  as  part  of  the  purchase 
money,  but  with  this  peculiar  qualification:  ''  Should  we,  how- 
ever, not  comply  with  the  condition  of  said  purchase,  then  the 
said  sum  shall  be  the  assessed  and  liquidated  damages  due  said 
Eillmer  for  our  non-performance,  and  shall  be  collected  as 
other  debts  of  similar  amount."  When,  therefore,  they  an- 
nounced their  determination  to  throw  the  farm  on  the  vendor's 
hands,  and  gave  him  notice  to  govern  himself  accordingly,  they 
did  not  propose  to  rescind,  but.expressed  a  determination  to  act 
in  a  i>articular  way  on  the  basis  of  the  contract  itself.  They 
had  reserved  a  right  to  reject  the  land  on  payment  of  a  specific 
sum;  and  it  would  be  a  strained  construction  to  hold  an  election 
of  the  alternative  to  be  an  offer  to  undo  the  whole  contract,  and 
the  vendor's  consequent  resale  of  the  land  to  be  an  acceptance 
of  it.  He  had  a  right  to  understand  the  notice  to  be  an  act  of 
election  on  the  terms  of  the  contract,  which  he  had  no  power  to 
xesist;  and  all  that  remained  was  to  do  the  best  he  ooold  with 
the  land,  for  his  own  interest 

Judgment  affirmed. 
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I^ITTTJiTPS  V.  HCEFEB. 

[1  PxmnTLTAiriA  Bzatb,  G3.] 

Waimelt  Am  Mauciouslt  to  Sat  ot  a  Fabmiss,  that  he  is  not  able  ta 
pay  his  debts,  that  he  owes  more  than  he  is  worth,  and  lifaat  those  whom 
he  owed  had  better  posh  him,  or  they  would  lose,  is  slanderous. 

Daiuos  m  Ibcflied  fbom  thk  Faisb  and  Maugious  Uttbrino  of  words 
oslculated  to  injure  another  in  his  business  credit. 

Oasb.  The  defendant  in  error  was  a  farmer.  He  brings  thia 
action  for  slander  against  the  plaintiff  in  error,  for  falsely  and 
maUcionsly  saying  of  him  that  he  was  not  able  to  pay  his  debts^ 
that  he  owed  more  than  he  was  worfJi,  and  that  his  creditors 
had  better  push  him,  or  they  would  lose  by  him.  It  was  also 
alleged  and  proved  that  in  consequence  of  these  slanderous 
utterances  the  plaintiff  was  put  to  great  trouble  and  expense  in 
defending  suits  brought  against  him  by  his  creditors.  The 
utterances  were  shown  to  be  false.    Plaintiff  had  Teirdiot. 

FUbert^  for  the  plaintiff  in  error. 

Ballade  and  Smith,  for  the  defendant  in  error. 

By  Court,  Sebgeaiit,  J.  That  the  words  laid  are  actionable, 
seems  fully  supported  by  the  authorities.  In  Dobson  y.  ThamU 
aUme,  8  Mod.  112,  the  plaintiff  was  a  husbandman,  and  brought 
an  action  against  the  defendant  for  these  words:  "  He  owes  more 
money  than  he  is  worth;  he  is  run  away  and  broke."  After  ver- 
dict  it  was  moved  in  arrest  of  judgment,  f  hat  the  words  being 
spoken  of  a  &rmer  are  not  actionable;  it  must  appear  the 
piftmtiff  has  a  trade  and  gets  a  living  by  it,  otherwise  the  words 
spoken  will  not  bear  an  action.  But  the  court  held  the  words 
actionable. 

The  like  judgment  was  given  in  the  case  of  a  carpenter  for 
words,  ''  he  is  broke  and  ran  away:"  Chapman  v.  Lamphire^  Id. 
165.  The  reason  is,  that  the  credit,  which  a  man  has  in  the 
world,  is  a  means  to  support  his  business,  and  damage  is  im- 
plied from  the  false  and  malicious  uttering  of  words  calculated 
to  impair  it. 

Judgment  afSrmed. 

WoBDS  AonoHABUi  BBCAU81  AiTionNO  Onb*8  BuBDrsBS  OB  PBorasnov. — 
To  oharge  a  w^iwigfeftf  with  drunkenness  is  actionable,  without  proof  of  special 
damage:  Ckaddock  ▼.  ^ri^s,  7  Am.  Dec.  137;  McMiUan  ▼.  Birch,  2  Id.  426; 
or  a  drover  with  bankruptcy:  Lewis  ▼.  HawUy,  2  Id.  121;  DcuiB  v.  Rt^,  84 
U.  684;  or  to  say  of  a  bUcsksmith  or  merchant  that  he  keeps  falM  books:. 
Arte&T.  Nlekermm,  8  Id.  390;  Hoffle  ▼.  Tofung^  1  Id.  446,  and  note. 
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OoMMoiiWEAnra  v.  Ghuboe. 

[1  PrnVZItTAXIA  BZAXB,  lOS.] 

baoROH  ov  A  Dam  nr  a  Nayigablb  Stream  is  Prima  Facub  ImnoTASUi  m 
m  nulBaaoe  at  oommon  law;  and  a  defendant,  who  daims  the  right  to 
erect  and  maintafa  anch  dam,  nnder  the  proviflions  of  the  statute  of  1801; 
mnat  show  it. 

InnoxMXMT  CAN  BB  QuABHED  ONLY  lOB  Befbcto  Afpabbnt  upon  its  faoe» 
and  not  for  extraneous  facts,  slthough  oonstitating  a  good  defense. 

Opinion  of  thb  Ck>nRT  is  No  Part  ov  thb  Rboobd  in  a  criminal  case,  or  a 
subject  of  error. 

Statutb  of  1803  only  Authorizbb  thb  ERSonoN  of  a  dam  in  a  navigabls 
»  stream  for  the  purposes  of  furnishing  water  power,  and  not  for  the  por- 
poee  of  creating  a  bssin  as  a  harbor  for  rsfts. 

NmBAKOB.  The  defendant  ima  indicted  for  a  niUBanoe  in 
erecting  and  maintaining  a  dam  over  the  Swataxa  river,  a  naT- 
igable  stream.  Upon  motion  of  the  defendant  the  indictment 
was  quashed.  The  opinion  of  the  court  showed  that  the  order 
quashing  the  indictment  was  made  wpon  proof  of  extraneous  facts, 
which  were  thought  to  constitute  a  good  defense.  The  defendant 
used  the  dam  for  the  purpose  of  creating  a  basin  in  which  to  retain 
lafts  of  logs  for  the  more  convenient  working  of  his  steam  saw- 
mill, and  claimed  the  right  so  to  do  under  the  statute  of  1808. 
The  further  facts  appear  in  the  opinion. 

Bavm  and  IWier,  for  the  commonwealth. 
MsGormick^  for  the  defendant 

By  Court,  Gibson,  0.  J.  In  this  instance,  we  have  striody 
no  more  before  us  than  an  indictment  of  nuisance  for  erecting 
a  dam  in  the  Swatara  river,  and  the  order  by  which  it  was 
quashed.  Now  the  erection  of  a  dam  in  a  stream  which  is  a 
highway,  is  prima  facie  indictable  simply  as  a  nuisance,  not  in 
subordination  to  the  act  of  1803,  but  according  to  the  course  of 
the  common  law;  and  if  the  defendant  will  protect  himself  on 
the  ground  that  his  case  is  an  exception,  he  must  show  it. 
The  court  then,  it  seems,  quashed  this  indictment  for  something 
extraneous,  and  not  for  anything  appearing  in  the  caption,  or 
on  the  face  of  it;  but  of  extraneous  matter  as  ground  of  adjudi- 
cation, we  are  not  permitted  to  take  cognizance.  The  indict- 
ment is  unexceptionable  in  form;  and  we  are,  of  course,  bound 
to  say  the  order  to  quash  it  is  erroneous.  This  necessary  con- 
sequence illustrates  the  rule  stated  by  Mr.  Chitty  and  other 
writers  on  criminal  law,  that,  though  the  court  has  discretionaxy 
power  over  the  subject,  the  exercise  of  it  is  to  be  guided  by 


May,  1845.]        C!ommonwealth  v.  Chubch.  113 

roles;  and  that  an  indiotment  is  to  be  quashed  only  for  some 
defect  apparent  in  it,  or  in  the  caption  of  it;  for  instance,  want 
of  jurisdiction.  But  that  it  is  not  to  be  quashed  for  extrinsic 
InctSy  is  evident  from  the  results  that  would  be  produced  by  a 
contrary  doctrine  in  taking  the  case  from  the  jury.  Now,  we 
understand  from  the  opinion  filed,  which,  however,  is  no  part 
of  the  record  in  a  criminal  case  or  a  subject  of  error,  that  the 
court  proceeded  on  proof,  or  an  assumption  of  the  fact,  that  the 
erection  complained  of  is  within  the  purview  of  the  act  of  1803; 
and  indictable,  if  at  all,  only  in  the  course  which  that  statute 
prescribes.  But  where  the  nature,  character,  circumstances, 
and  use,  of  the  erection  is  not  set  forth  in  the  indictment,  who 
is  to  determine  whether  it  is  within  the  purriew  of  that  statute 
or  not?  Certainly  not  the  court,  proceeding  on  depositions  in 
the  first  instance,  and  prejudging  the  merits  of  what  is  strictly 
matter  of  defense.  Now,  whether  this  dam  was  licensed  by  the 
act  of  1803,  or  subject  to  its  regulations,  depended  on  facts 
which  none  but  a  jury  could  determine,  and  which,  if  they 
should  doubt  of  the  law  resulting  from  them,  it  would  be  their 
duty  speciallj  to  find.  That  is  not  all.  If  this  dam  is  what  it 
was  assumed  to  be,  it  is  clearly  not  within  the  purview  or  the 
protection  of  the  statute  at  all;  and  as  the  counsel  have  inti- 
mated a  wish  to  have  our  opinion  on  that  point,  it  is  proper  to 
give  it. 

It  was  the  purpose  of  the  legislature  to  preserve  to  the  own- 
ers of  the  shore,  not  the  water,  but  the  water  power,  for  driving 
machinery,  so  far  as  it  could  be  done  in  due  consistence  with 
the  public  right  of  navigation  and  fishery;  not  to  give  a  pool  as 
a  harbor  for  rafts,  any  more,  as  was  said  in  the  argument,  than 
to  give  a  pool  for  the  washing  of  sheep.  The  words  of  the  stat- 
ute, in  their  ordinary  and  proper  sense,  limit  the  use  of  the  priv- 
ileges to  the  creation  of  water  power.  '*A11,  and  every  person 
or  persons,  owning  land  adjoining  any  navigable  river  declared 
a  public  highway,"  it  is  said,  '*  are  hereby  authorized  to  erect  a 
dam  or  dams,  for  a  mill  or  mills,  or  other  water-works  upon 
every  such  stream  of  water,  adjoining  their  own  land;  and  to 
keep  the  same  in  good  repair,  and  also  to  lead  off  thereby,  so 
much  of  the  water  of  said  stream  as  may  be  necessary  for  his 
or  their  mill  or  mills,  or  other  water-works:"  thus  indicating 
throughout,  no  more  than  an  intention  to  preserve,  for  actual  use, 
the  water  power  of  the  public  rivers  then  as  now,  thought  to  be 
of  great  general  importance.  And  why  should  it  have  been  oth- 
erwise?   In  America,  steam  was  little  known  and  less  used  as  a 

Am.  Dbo.  Vol..  XUV— 8 


114  Wabner  v.  Commonwealth.  [Pexm. 

motive  'power;  and  even  had  it  been  as  well  understood  as  it  i0 
now,  it  would  have  been  known  that  it  needs  no  such  applianoes 
as  are  claimed  for  it  in  the  case  before  us.  As  water  enough  ta 
generate  steam  may  be  had  anywhere,  a  steam  saw-mill  may  be 
far  inland;  and  an  owner  of  one  might  as  reasonably  daim  a 
pool  for  his  rafts  where  his  mill  is  many  miles  distant  from  the 
shore  as  where  it  is  hard  by.  But  the  legislature  never  con- 
sented to  part  with  a  particle  of  the  public  franchise  for  pur- 
poses of  merely  private  convenience.  The  riparian  owner  was 
left  to  provide  a  pool  for  himself,  if  he  shoidd  see  proper,  by 
scooping  a  basin  out  of  his  own  soil.  He  was  allowed  to  erect 
a  dam  in  order  to  avail  himself  of  the  fall  in  the  stream  between 
the  point  at  which  it  should  touch  his  part  of  the  shore,  and  the 
point  at  which  it  should  leave  it;  but  for  nothing  ebe.  On  every 
ground,  then,  the  order  to  quash  is  erroneous. 
Order  reversed,  and  record  remitted. 

ERionoK  ov  AN  OBflTBUonoir  nr  a  Navioablk  SiBXAif ,  or  othflr  highwaj» 
when  a  nuiaanoe:  Bung  ▼.  Shontherger^  26  Am.  Dee.  06;  Obrnwomceaft^  v. 
WUkivMon,  Id.  054;  StaU  v.  Maywr,  90  Id.  664;  Haari  r.  ifayor,  24  Id.  166) 
Van  Bergen  v.  Van  Bergen^  8  Id.  611;  ShiyMon  v.  Beaioey,  22  Id.  228;  A^teoe 
V.  Faxvn^  31  Id.  123. 

iNDionoMT,  WHEN  CAN  BB  QuASHXD:  SUtU  Y.  Booch^  2  Am.  Deo.  625^ 
ChmmonmeaUk  v.  OiBeeple,  10  Id.  476;  State  r.  Bogd,  2^  Id.  WI. 


Wabneb  V.  Commonwealth. 

[1  PMJULTjjgA  Brm,  164.] 

SnAUva  ov  Ghosbi  nr  Aonov  is  not  a  Fblomt  at  common  law. 
Oouimr  Ordxbs  abi  not  Bills  ov  Exchanob,  the  stealing  of  wUoll  It 

made  a  felony  by  the  statute  of  1790. 
Indiotmint  vob  Air  Otwense  not  Known  to  thi  Coumoa  Law,  Iml^ 

created  by  statute,  most  conclude  "eontra/crmam  ifciMi.'* 
Penal  Statutes  are  to  be  Stbiotlt  Gonbtbubdw 

Laboxnt.    The  opinion  states  the  facts. 

W.  Whiiey  for  the  plaintiff  in  enor. 

KnoXy  lot  the  commonwealth. 

By  Court,  BuBNsms,  J.  Warner,  the  plaintiff  in  enor,  waa 
indicted  in  the  court  of  quarter  sessions  of  Potter  oounij,  for 
feloniously  stealing  ''a  number  of  county  orders,  drawn  and 
signed  by  the  commissioners  of  Potter  county,  directing  the 
treasurer  of  Potter  county  to  pay  to  certain  persons  in  the  said 
orders  mentioned,  or  bearer,  the  sums  therein  particularly  men- 
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tioned;  said  orders  or  1>ills  of  exchange  being  yet  in  the 
possession  of  the  said  Oliver  C.  Warner,  if  not  destroyed  by 
him,  and  can  not  therefore  be  more  particularly  set  forth,  of 
the  value  of  seventy  dollars  of  the  prox>eriy  of  the  county  of 
Potter." 

There  was  a  second  count  for  feloniously  stealing  **  several 
paper  writings  in  the  nature  of  bills  of  exchange,  commonly 
called  county  orders,  made  and  executed  by  the  commissioners 
of  Potter  county,  directing  the  treasurer  of  the  county  of  Pot- 
ter aforesaid,  to  pay  to  certain  persons  in  the  said  orders  men- 
tioned, or  bearer,  ihe  sums  therein  particularly  mentioned;  said 
orders  or  bills  of  exchange  being  yet  in  the  possession  of  the 
said  Oliver  C.  Warner,  if  not  destroyed  by  him,  and  can  not 
therefore  be  more  particularly  set  forth,  of  the  value  of  seventy 
dollars  of  the  properly  of  one  George  W.  G.  Judd."  On  this 
indictment  Warner  was  tried  and  convicted,  and  sentenced  to 
the  Western  penitentiaiy.  The  stealing  of  choses  in  action 
not  being  a  felony  at  common  law,  4  Bl.  Com.  234;  2  East's  P. 
O.  597,  the  first  question  presented  was,  whether  couniy  orders 
came  within  the  provisions  of  the  fifth  section  of  the  act  of  the 
fifth  of  April,  1790,  which  declares,  "  That  the  robbery  or  lar- 
ceny of  obligations,  or  bonds,  bills,  obligatory  bills  of  ex- 
cluuige,  promissory  notes  for  the  payment  of  money,  lottery 
tickets,  paper  bills  of  credit,  certificates  granted  by  or  under 
the  authority  of  this  commonwealth,  or  of  all,  or  any  of  the 
United  States  of  America,  shall  be  punished  in  the  same  man- 
ner as  robbery  or  larceny  of  any  goods  or  chattels."  As  all 
penal  laws  are  to  be  construed  strictly.,  1  Bl.  Oom.  88;  4  Bac. 
Abr.  651,  old  ed. ;  Eex  v.  Harvey,  1  Wils.  164,  it  is  the  opinion 
of  the  court  that  couniy  orders  are  not  bills  of  exchange,  nor 
do  they  come  within  matters  designated  in  the  act  of  1790. 
Before  a  prisoner  is  convicted,  it  is  the  duty  of  the  court  to  see 
that  his  ofiense  comes  within  the  plain  letter  of  the  statute; 
especially  where  the  crime  is  made  a  felony  by  legislative  enact- 
ment. 

There  is  another  objection  to  this  indictment,  equally  fatal, 
even  if  the  couniy  orders  had  been  enumerated  in  the  act  of 
1790;  the  stealing  of  choses  in  action,  not  being  a  felony  at 
common  law,  but  laade  so  by  statute,  the  indictment  ought  to 
conclude  contra  formam  statuli:  Bex  v.  Clerk,  1  Salk.  870;  2 
Hawk.,  c.  25,  p.  116;  2  Hale,  192,  251;  King  v.  Dickenson,  1 
Saund.  185,  note  8;  Andrew  v.  Hundred  de  Lewkner,  Yelv.  116. 
Nor  in  default  of  such  averment,  can  judgment  be  given  against 
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the  defendant:  2  Hawk.,  c.  25,  see.  116;  2  Hale,  192,  2B1;  4 
^Oom.  Dig.  644,  London  ed.  1822. 

For  these  reasons,  the  judgment  is  lereised. 


Chosu  nr  AonoN  abi  not  ths  Subjioxs  ov  Labohit  at  <»Ai»ti*5^  lawi 
€w!pr.  State,  26  Am.  Deo.  ZS6. 

JxDicfoaaxT  iob  a  Statutobt  Ohense  must  Ck>voLUi>B  **<oiiiro/» 
4ttUmtL^  CkapmiemY,  Oommouwealih,  34 Am.  Deo.  560. 


Phinnet  V,  Traoey. 

[1  PSnHlX.TAjn4  BVATB,  ITS.] 

AHDonaMT  09  A  CSbobi  nr  AonoN  m  Fbbbumbd  to  bi  CounABiM,  wM  tfit 
oootnuy  appears. 

Ck>L0BABLS  AasiONMENT  ov  A  Ghosb  IN  AoTioN,  for  the  pmrpooa  of  alkyw- 
ing  a  l^gal  plaintiff  to  testify,  does  not  divest  hia  interest. 

AmoNOB  09  A  Chosb  in  AonoN,  althouou  thb  PLAINTI99  on  the  reo- 
ord  may  testify  when  it  appean,  that  the  assignment  was  made  in  the 
ssual  oonrae  of  bnsiness,  and  without  any  intention,  either  express  or  nn- 
derstood,  of  supporting  the  daim  by  the  oath  of  the  assignor. 

Assumpsit.  This  action  was  brought  by  the  plaintiff,  as  the 
assignor  of  one  Hanson,  to  recoTer  the  value  of  certain  goods 
sold.  The  daim  was  assigned  on  the  day  the  suit  was  com- 
menced, at  which  time  Hanson  released  the  assignor  from  all 
liability.  On  the  trial  the  assignor  was  offered  as  a  witness,  but 
the  court  excluded  his  testimony. 

Overton^  for  the  plaintiff  in  error. 

ElweU  and  WUliaUm,  for  the  defendant  in  error. 

By  Oourt,  Boobbs,  J.  It  is  veiy  difficult  to  resist  the  belief, 
that  the  assignment  of  Phinney  to  Hanson  was  made  for  the  ex- 
press purpose  of  enabling  Hanson  to  make  a  set-off,  in  the  suit 
brought  before  the  justice  by  Tracey  against  Hanson;  the  claim 
as  then  understood  to  be  supported,  if  necessary,  by  the  oath  of 
Phinney.  It  therefore  came  within  the  principle  ruled  in  Post 
T.  Avery y  5  Watts  &  S.  510;  Leiper  v.  Peirce,  6  Id.  555;  PaUer- 
aon  T.  Beedy  7  Id.  144;  and  the  Beading  BaUroad  v.  Johnsoriy  Id. 
817.  A  colorable  assignment,  to  make  a  legal  plaintiff  a  wit- 
ness, does  not  divest  hiq  interest,  and  every  assignment  is 
deemed  colorable  until  the  contrary  appears.  It  must  be  con- 
ceded that  the  cases  cited  seem  to  admit  that  there  may  be  cases 
where  the  assignor  of  a  chose  in  action,  although  plaintiff  on 
the  record,  may  be  a  witness,  where  it  manifestly  appears  that 
the  assignment  was  made  in  the  usual  course  of  business,  and 
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without  any  intention^  either  expressed  or  understood,  at  the 
time  of  supporting  the  claim  by  ihe  oath  of  the  assignor.  It  is 
possible  such  a  case  may  occur;  but  the  legal  presumption, 
which  is  adverse  to  the  admission  of  such  testimony,  must  be 
rebutted  by  the  most  overwhelming  proofs.  Not  the  slightest 
doubt  should  be  suffered  to  remain,  that  at  the  time  of  the  con- 
tract there  was  no  such  intention  whatever  entertained,  no  such 
neoessiiy  supposed  to  exist.  We  deem  it  of  no  consequence  at 
what  stage  of  the  cause  the  witness  is  offered,  whether  to  main- 
tain the  whole  cause,  or  to  supply  an  indispensable  link  in  the 
chain  of  testimony,  or  be  corroborative  evidence  merely,  whether 
the  assignment  be  made  for  a  full  or  at  an  under  value,  or  to  be 
used  as  a  sei-off,  which  is  in  the  nature  of  a  cross  action,  or 
with  a  view  of  commencing  suit  upon  it.  Indeed,  it  should  not 
be  permitted  that  the  assignor  of  a  chose  in  action  shall  support 
it  by  his  own  oath.  In  that  respect  the  creditor  and  debtor 
ought,  in  all  justice,  to  be  placed  on  precisely  the  same  footing; 
and  this,  I  conceive,  is  the  result  of  the  reasoning  of  Mr.  Jus- 
tioe  Kennedy  in  PaUerson  v.  Beed,  to  which  I  fully  subscribe. 
As  the  debtor  is  not  allowed  to  invalidate  the  debt  by  his  own 
testimony,  why  should  the  creditor  be  vested,  by  means  of  an 
assignment  most  usually  made  for  that  purpose,  with  a  greater 
privilege,  particularly  when  the  experience  of  thirty  years  has 
afforded  such  abundant  evidence  of  the  extent  to  which  it  may 
be  abased.  Both  should  be  allowed  to  testify,  or  neither.  It  is 
true,  that  sometimes  an  honest  claim  may  be  lost  for  want  of  the 
oath  of  the  party,  but  this  is  a  trifling  evil,  compared  with  the 
temptation  to  perjury  and  fraud  to  which  the  former  doctrine 
necessarily  led. 
Judgment  affirmed. 

AaaosoR  of  a  Chosb  in  AcnoN,  ob  a  Nominal  Pabtt,  when  Com- 
PKTKNT  AS  A  WiTNBSS  in  ft  silit  thereon:  Cook  v.  Qrard,  10  Am.  Deo.  564| 
Bmth  Y.DemUe,  17  Id. 368;  Martin  v.  JfcConi,  30 Id. 342;  Ford  y.Spraule^ 
12  Id.  439;  Chnutoek  ▼.  Hadljfme  Sec  Soc,  20  Id.  100;  Bdl  t.  Wettem  etc 
/m.  Cb.,  39  Id.  542,  and  note. 


Faibohild  V.  Ghastelleux. 

[1  FxranLTAaZA  Btaxb,  176.] 
OoanTAiRS  09  Land  to  a  Husband  and  Wifb  vests  the  estate  in  theoi 
9»  tenants  by  entireties  and  not  by  moieties,  with  the  right  of  survivor- 
■hip,  so  that  neither  can  alien  any  part  thereof  without  the  consent  q| 
the  other. 
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TBISPA88  XAT  Bs  MAINTAINED  BT  A  HuBBANB  for  injnxiet  to  Und  whioh 
ha  holdi  as  tenant  by  entirety  with  hie  wife,  without  her  Jaining  in  raoh 
action*  . 

Ibbspabs.    The  opinion  states  the  facts. 

Case,  for  the  plaintiff  in  error. 

ElweU  and  Williston,  for  the  defendant  in  error. 

By  Court,  Ebnkedt,  J.  This  is  an  action  of  trespass,  brought 
in  the  court  below  by  Gsesar  Laurent  Comte  de  Chastelleux,  the 
defendant  in  error,  against  Abel  Fairchild  and  Beuben  White,  the 
plaintiffs  in  error,  for  breaking  into  the  close  or  land  of  the 
said  defendant  in  error,  with  force  and  arms,  and  there,  without 
the  consent  of  the  latter,  felling,  cutting  down,  and  carrying 
away  four  hundred  white  pine  trees  there  growing,  of  the  value 
of  one  thousand  dollars,  and  converting  them  to  their  own  use. 
The  land  upon  which  the  trespass  was  committed,  was  held 
by  Chestelleux  and  Louise  Zepharine  de  Damas,  his  wife,  under 
a  deed  conveying  the  same  to  them  in  fee,  from  Vincent  Le  Boy, 
who  had  a  regular  tide  thereto,  at  the  time,  from  the  common- 
wealth of  Pennsylvania. 

The  errors  assigned  are,  that  the  court  below,  on  the  trial  of 
the  cause,  erred  in  charging  the  jury  that  the  action  could 
be  sustained  in  the  name  of  the  plaintiff  alone,  when  by  the 
laws  of  the  land,  it  should  have  been  brought  in  the  name  of 
the  plaintiff  and  his  wife.  Second.  That  the  court  erred  in 
charging  the  jury  that  the  defendants  could  not  defend  under 
the  purchase  made  by  one  of  them  from  Jeremiah  Heydecker. 
Third.  That  the  court  erred  in  charging,  that  the  purchase  of 
the  timber  of  Heydecker  could  not  be  considered  in  mitigation 
of  damages.  The  fourth  error  is,  that  the  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiff  below,  when  by  the  laws  of 
the  land,  they  should  have  been  in  favor  of  the  defendants  below. 
This  last  error  amounts  to  nothing;  and  the  second  and  third 
errors  may  be  dismissed  with  the  observation,  that  as  it  does  not 
appear  that  Heydecker  ever  purchased  the  timber  cut  and  taken  by 
the  defendants  below  from  the  plaintiff,  who,  with  his  wife,  were 
the  unquestionable  owners  of  it;  nor  that  he  had  any  authority, 
either  to  cut  or  to  sell  and  dispose  of  the  same,  he  could  give 
no  right  or  authority  to  the  defendants,  or  either  of  them,  to 
cut  and  take  it  away.  The  defendants,  therefore,  acted  at  their 
peril  in  cutting  and  taking  the  timber;  and,  so  far  as  the  inter- 
est of  the  plaintiff  below  is  concerned,  it  is  no  mitigation  for 
them  to  say,  that  they  confided  in  any  right  or  authoriiy  whioh 
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Heydecker  might  have  said  he  had  to  or  oyer  the  timber.  If 
Heydecker  pretended  to  have  anything  of  the  kind,  it  was  their 
place  to  look  into  it,  and  to  see  that  it  was  well  founded. 

The  principal  question,  however,  arises  on  the  first  error,  and 
would  seem  to  require  a  more  particular  notice  than  has  been 
^ven  to  the  others.    Under  the  deed  of  conveyance  from  Vincent 
Ijo  Boy,  the  plaintiff  below  and  his  wife  took  and  held  the  estate  in 
ihe  land  thereby  given  to  them  by  entireties  and  not  by  moieties. 
They  held  per  tout  et  rum  per  my,  so  that  the  husband  could  not, 
bv  his  conveyance  alone,  divest  his  wife  of  her  interest,  if  she 
«hould  survive  him,  in  which  latter  event  she  would  be  entitled 
to  the  whole:  Co.  Idt.  187;  Doe  dem.  Freestone  v.  Parrait,  5  T. 
E.  652;  Back  v.  Andrew,  2  Vem.  120;  S.  C,  Pr.  Oh.  1;  Green 
dem.  Crew  v.  King,  2  W.  Bl.  1211;  Doe  dem.  Dormer  v.  WUson, 
4  Bam.  &  Aid.  303;  and  2  Pres.  Abs.  39.    But  notwithstand- 
ing they  held  the  fee,  not  in  moieties,  but  in  severalty,  with  the 
right  of  survivorship,  so  that  neither  can  alien  any  part  thereof 
without  the  consent  of  the  other:  Jackson  v.  Stevens,  16  Johns. 
110;  Jackson  dem.  Corson  v.  Cairns,  20  Id.  301;  and  Jackson  v. 
McConnell,  19  Wend.  175  [32  Am.  Dec.  439]— yet  the  husband 
may  be  said  to  have  the  absolute  control  of  the  estate  during 
his  life,  and  may  convey  or  mortgage  it  during  that  period: 
Barker  v.  Harris,  15  Id.  615.    And  it  would  seem  to  be  reason- 
able, that  if  a  husband  can  maintain,  in  his  own  name  alone, 
auch  action  as  the  present  for  a  similar  trespass  and  injury  com- 
mitted on  the  land  of  his  wife,  and  which  he  holds  entirely  in 
her  right,  he  may  maintain  the  present  action.    The  general  rule 
in  regard  to  husband  and  wife  joining  in  actions,  as  laid  down 
in  2  Bao.  Abr.,  tit.  Baron  and  Feme,  E,  Bouvier's  ed.  56,  is,  that 
in  those  cases  where  a  debt  or  cause  of  action  will  survive  to  the 
wife,  the  husband  and  wife  are  regularly  to  join  in  the  action: 
as  in  recovering  debts  due  to  the  wife  before  marriage,  in  actions 
relating  to  the  freehold  or  inheritance,  or  injuries  done  to  the 
person  of  the  wife;  for  which  1  Boll.  Abr.  348, 1.  18;  Fsnnery. 
Flasket,  Moore,  422,  are  cited  as  authority.  In  Com.  Dig. ,  also,  tit. 
Baron  and  Feme  (Y),  248,  Hammond's  ed.,  London,  1822,  it  is 
stated,  that  they  ought  to  join  in  actions  which  arise  during  the 
coverture,  if  the  wife  may  have  an  action  for  the  same  if  she 
survive,  as  in  detinue  of  charters  of  the  wife's  inheritance;  for 
which  1  Boll.  Abr.  847,  649,  is  cited,  the  same  as  in  Bac.  Abr. 
And,  accordingly,  husband  and  wife  ought  to  join  in  waste,  upon 
a  lease  for  jeara  by  the  husband  and  wife,  when  seised  in  right  of 
his  wife:  2  Com.  Dig.,  tit.  Baron  and  Feme,  249,  same  edition. 
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And  again,  in  1  Bop.  Hus.  and  W.  215;  82  Law  lib.  186,  it  is 
said,  tiiat  in  all  cases  where  the  wife's  freehold  is  to  be  recoy- 
ered,  she  must  join  with  her  husband  in  the  proceedings,  as  in 
instances  of  disseisin:  Odill  v.  Ik/rrell,  1  Bulst.  21;  or  of  injuries 
done  to  the  inheritance,  as  by  pulling  down  houses,  etc.,  or 
where  an  action  of  covenant  is  necessary  to  compel  further  as- 
surance upon  a  conveyance  to  husband  and  wife:  Midlemoare  v. 
Ooodale,  Gro.  Car.  505.  But  when  the  title  does  not  come  in 
question,  and  the  action  is  merely  personal,  and  seeks  a  com- 
pensation in  damages  for  an  injury  done  to  the  husbai^d's  inter- 
est in  his  wife's  estate  during  the  marriage,  then  it  is  in  his 
election  whether  he  will  join  his  wife  in  the  action  or  not.  Thus 
he  may  maintain  an  action  of  covenant  against  a  lessee  of  his 
wife's  estate  for  not  repairing  it:  Bret  v.  Cumberland ,  Cro.  Jao. 

899;  8.  C,  1  Boll.  369;  CostreU  v.  Moor,  Het.  143;  Baker  v. ^ 

2  Bulst.  14;  TregmieU  v.  ReevSy  Cro.  Car.  437.  So  if  a  stranger 
cut  timber  upon  the  land  of  iiiefeme,  the  husband  and  wife  may 
join  in  an  action  of  trespass:  15  Ed.  lY.,  9  b.;  Cro.  Car.  437,  su^ 
pra;  1  Boll.  Abr.  348, 1. 18;  2  Com.  Dig.,  tit.  Baron  and  Feme,  X* 
So  they  may  join  in  quare  clausum  /regit:  See  2  Bao.  Abr.,  tit. 
Baron  and  Feme,  K,  Bouvier's  ed.  159.  But  Litt.  285,  seems 
contra. 

According  to  the  general  rule,  as  thus  stated  from  Bac.  Abr., 
Com.  Dig.,  and  Hop.  Hus.  and  W.,  it  wotdd  seem  that  the 
wife  of  the  plaintiff  below  ought  to  have  been  joined  in  this  ac- 
tion, unless  it  be,  as  mentioned  by  Mr.  Boper,  merely  personal^ 
and  brought  to  recover  a  compensation  in  damages  for  an  injury 
done  to  the  husband's  interests  in  the  wife's  land,  in  which  case 
the  husband  may  sue  alone.  This  last  position  would  seem  to 
be  supported  in  some  degree  by  1  Boll.  Abr.  847, 140;  OdiU  v. 
TyrreU,  1  Bulst.  21;  TregorteU  v.  Rives,  Jones,  876;  where  it  i» 
laid  down,  and  was  adjudged,  that  the  husband  alone  may  sue 
for  a  trespass  done  upon  the  wife's  land  during  the  coverture. 
That  he  may  also  have  trespass  for  taking  the  charters  of  his 
wife's  inheritance:  1  Boll.  Abr.  348,  1.  82.  And  so,  for  tres- 
passing upon  the  wife's  land  by  felling  her  trees  he  may  sue 
alone  or  join  his  wife;  for  which  47  Ed.  HE. ,  M.  5,  p.  9,  is  cited, 
in  a  note  to  2  Com.  Dig.,  tit.  Baron  and  Feme  (V),  247.  Yet 
notwithstanding  these  authorities,  I  must  confess  that  it  seems 
to  me  to  be  more  rational  and  just  that  the  husband  should  be  re- 
quired to  join  his  wife  in  such  cases,  or  otherwise  he  or  his  per- 
sonal representatives,  which  would  still  be  worse,  may  reap  thcv 
whole  benefit  of  a  recovery  for  an  injury  done  to  the  freehold 
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or  inheritanoe  of  his  wife,  which  may  hare  deterioxated,  if  not 
zendexed  it  almost  worthless:  as  for  instance,  where  he  happens 
to  die  after  having  obtained  judgment,  without  having  had  exe- 
cution of  it,  for  the  value  of  the  timber  growing  on  the  wife's 
land,  which  was  cut  down  and  taken  by  the  defendant,  and  was 
the  only  thing  which  rendered  the  land  valuable;  his  personal 
representatives  would  be  entitled  to  have  execution  of  the  judg- 
ment, and  he  may  by  will  give  it  to  whom  he  pleases;  thus,  ia 
effect,  depriving  the  wife  of  her  inheritance  without  her  consent* 
But  seeing  that  the  authorities  referred  to  above  go  to  establish 
the  principle,  that  the  husband,  without  joining  his  wife,  may 
support  and  have  an  action  of  trespass  against  a  stranger  for 
cutting  down  the  timber  growing  on  his  wife's  land,  or  for  cut- 
ting  it  down  and  carrying  it  away,  there  would  seem  to  be  still 
more  reason  why  he  should  be  allowed  to  maintain  it  in  the 
present  case,  because  he  has  not  only  an  equal,  if  not  a  greater 
control  and  authority  over  the  estate  during  the  coverture  than 
he  would  have  if  it  were  his  wife's,  but  he  has  likewise  the  same 
interest  and  right  in  the  inheritance  that  she  has,  which  is  not 
the  case  where  the  inheritance  belongs  exclusively  to  her. 
The  judgment  is  therefore  affirmed. 

OomrKTAvcE  to  a  Husband  Ain>  Wirs  Crbatks  ax  Ebtatb  bt  thb  Ev* 
TXBKnr:  Den  ▼.  ffctrdenbergh,  18  Am.  Dec.  371,  and  note,  in  which  the  gen- 
€nl  snbject  of  estates  by  entirety  is  considered  at  length.  See  also  Doe  v* 
Sawkmd,  Id.  445;  Saml  y.  Campbell,  27  Id.  50S;  Johnatm  v.  ffari,  40  Id.  S61L 


Rose  v.  Stobt. 

U  PamnYLTASXA  Bvixa,  190.] 
Wbikhbr  av  Azxaoxn  Sals  is  Absoluts  ob  Condxtioval,  b  a  qnssticft 
of  fact  for  the  jnry. 

PATXXST  is  a  CORBITIOir  PbEGEDENT,  as  BBTWSBN  YXNDOa  AND  YXNDEl^ 

in  a  verbal  sale  accompanied  by  delivery,  where  the  agreement  is  that  th# 
title  is  to  remain  in  the  seller  nntil  payment  of  the  purchase  price  on  a 
day  certain,  and  until  performance  of  the  condition  the  property  is  not 
vested  in  the  buyer. 

Fbsoral  Pbopsrtt  Dbuvxbed  to  thb  Vxndbb,  under  a  conditional  sale, 
without  payment  of  the  purchase  price,  is  liable  to  execution  by  the^ 
creditors  of  the  vendee,  because  to  such  creditors  the  sale  is  considered 
fraudulent. 

PUcnrAL  Pbopekft  thb  Subjbot  or  a  Cokditional  Salb,  the  poesessioik 
d  which  ii  retained  by  the  vendor,  either  exclusively  or  jointly  with 
the  vendee,  ii  not  liable  to  execution  by  the  creditors  of  the  vendee. 

Mbabubb  09  Damaobs  ur  an  Action  of  Trbspass,  for  taking  and  sellini^ 
the  personal  property  of  one  person  under  an  execution  against  another^ 
is  the  value  of  the  owner's  interest  in  the  property  sold. 
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Tbbbpass,  to  recover  damages  for  the  taking  and  selling  of  a 
span  of  horses.  The  plaintiff  proved  his  title  to  the  horses, 
whereupon  the  defendant  introduced  evidence  tending  to  show 
a  sale  of  the  horses,  by  the  plaintiff,  to  one  Cununings,  and  a 
purchase  of  them,  by  the  defendant,  at  an  execution  sale  against 
him.  The  plaintiff  then  offered  evidence  to  show  that  he  had 
sold  the  horses  to  Cummings,  upon  condition  that  the  property 
should  not  pass  until  payment  of  the  purchase  price,  which  was 
agreed  to  be  paid  in  work  by  Cummings.  The  work  had  been 
parUy  done,  as  agreed  upon,  at  the  time  of  the  execution  sale. 
The  horses  had  never  been  out  of  the  plaintiff^s  possession. 
The  jury  rendered  a  verdict  for  the  plaintiff  for  the  full  value  of 
the  horses.    The  further  facts  appear  in  the  opinion. 

Maynardy  for  the  plaintiffs  in  error. 

Knox  and  Whiie,  for  the  defendant  in  error. 

By  Court,  Booebs,  J.  The  court,  we  think,  was  right  in  pre* 
«enting  the  case  as  a  question  of  fact,  depending  upon  the  na- 
ture of  the  parol  contract.  The  properly  on  which  the  levy  was 
made,  was,  as  is  agreed  on  all  hands,  to  belong  to  Stoiy.  It 
was  sold  by  him  to  Cummings,  and  whether  there  was  an  aibso- 
lute  or  conditional  sale,  whether  the  possession  of  the  horses 
was  delivered  to  Cummings,  or  retained  by  Story,  raises  the 
difficulty  on  which  the  jury  alone  can  decide.  If  there  was  an 
absolute  sale,  the  titie  to  the  property  having  passed,  it  can  not 
be  doubted  the  creditor  had  a  right  to  sell  it  as  the  property  of 
the  vendee.  But  if,  as  the  vendee  contends,  it  was  a  conditional 
sale,  or  in  other  words,  that  it  was  agreed,  that  until  the  price 
was  paid  the  titie  was  to  remain  in  the  vendor,  it  would  be 
otherwise.  For  as  between  the  vendor  and  vendee  on  a  verbal 
sale  with  delivery  of  a  chattel  at  a  fixed  price,  to  be  paid  on  a 
<sertain  day,  but  until  paid  the  titie  to  remain  in  the  seller,  pay- 
ment is  a  condition  precedent,  and  until  performance  the  prop- 
erty is  not  vested  in  the  buyer:  Vide  Chit.  Con.  891,  in  note, 
and  the  authorities  there  cited.  So  where  one  receives  goods 
upon  a  contract,  by  which  he  is  to  keep  them  a  certain  period, 
and  if  in  that  time  he  pays  for  them,  he  is  to  become  the  owner, 
but  otherwise  he  is  to  pay  for  the  use  of  them,  he  receives  them 
as  a  bailor,  and  the  property  in  the  goods  is  not  changed  until 
the  price  is  paid:  Sargent  v.  OUe,  8  N.  H.  825.  Was  it  an  ab- 
solute sale?  If  so,  the  titie  passes  to  the  vendee.  Was  it  a 
conditional  sale  ?  Then  the  titie  does  not  pass  until  payment, 
l)ecause  the  payment  is  a  condition  precedent,  and  until  per- 
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fonnanoe,  the  titte  is  not  vested  in  the  vendee.  But  suppose  it 
be  a  conditional  sale^  and  the  chattel  sold  is  delivered  to  the 
vendee  mthout  payment  of  the  price,  then,  as  is  ruled  in  Mar- 
Hn  V.  MtOhioi,  U  Serg.  &  B.  214  [16  Am.  Deo.  491],  it  is  liable 
to  execution  by  the  creditors  of  the  vendee.  For  on  a  sale  of 
chattels,  if  the  vendor  and  vendee  agree  that  the  possession 
shall  pass  to  the  vendee,  but  the  property  remain  in  the  vendor 
until  the  purchase  money  is  paid,  such  agreement,  as  respects 
creditors  and  the  sheriff,  is  fraudulent.  By  transferring,  the 
possession  to  the  vendee  under  such  a  contract,  a  false  credit  is 
given  to  the  vendee,  and  therefore  in  respect  of  third  persons, 
as  he  is  the  apparent,  so  is  he  to  be  considered  as  the  real 
owner. 

But  the  principle  does  not  apply  when,  in  addition  to  a  re- 
fusal to  part  with  the  title  until  paid,  the  vendor  retains  either 
the  exclusive  or  joint  possession.  In  the  latter  case,  the  vendee 
is  neither  the  apparent  nor  is  he  the  real  owner.  The  world 
has  no  reason  to  believe  he  is  the  owner,  and  therefore  the 
vendor  shall  not  be  deprived  of  his  property  until  he  receive 
the  whole  of  the  stipulated  price.  The  vendor  retains  such  a 
right  of  possession  as  will  enable  him  to  maintain  trespass. 
But  what  is  the  situation  of  the  parties  where  the  vendee  has 
paid  part  of  the  price?  Does  he  attain  such  an  interest  in  the 
chattel  as  may  be  sold  by  his  creditors?  It  seems  to  me  that 
lie  does,  and  that  when  sold  on  execution,  the  vendee  of  the 
sheriff  would  be  entitled  to  the  chattel  on  payment  of  the  price 
remaining  unpaid.  But  here  the  defendants  levied  and  sold  the 
whole,  instead  of  the  equitable  interest  of  the  vendee  acquired 
by  payment  of  part  of  the  price.  If  therefore  the  jury  should 
believe  that  this  was  a  conditional  sale,  that  the  stipulated  price 
had  not  been  paid,  and  that  the  vendor  retained  the  possession 
or  a  joint  possession  of  the  horses,  the  plaintiffs  have  a  cause  of 
action.  And  to  this  effect  the  court  instructed  the  jury.  We 
also  agree  that  the  mere  change  of  the  kind  of  work  to  be 
done,  or  mode  of  paying  for  the  horses,  would  not  alter  the 
effect  of  the  contract.  They  still,  as  testified  to  by  Daily,  con- 
tinued to  be  employed  in  the  work  and  business  of  Story;  and 
though  they  were  for  a  short  time  transferred  from  the  premises 
of  Story  to  Daily's  stable,  yet  as  it  appears,  it  was  at  the  request 
of  Story,  who  may  be  considered  as  retaining  a  qualified  posses- 
sion, as  before  the  removal. 

If,  then,  the  jury  should  decide,  that  the  plaintiff  is  entitled 
to  recover,  the  next  question  is,  what  is  the  measure  of  dam- 
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ages?  The  court  instructed  the  jury,  that  if  they  found  for  the 
plaintiff,  he  is  entitled,  as  the  ordinary  measure  of  damages,  to 
the  value  of  the  property  taken,  and  interest  thereon,  and  such 
further  damages  as,  under  all  the  circumstances  of  the  case,  as 
argued  by  the  counsel,  you  may  think  them  entitled  to  demand, 
if  any. 

From  this  instruction  we  entirely  dissent.  It  appears  in  evi- 
dence, that  the  vendee  had  paid  at  least  part  of  the  price,  and  so 
far  as  it  appears  to  us,  a  considerable  part  of  it.  The  vendor  and 
vendee  stand,  therefore,  in  this  position  at  the  time  of  seizure 
and  sale.  The  vendor  had  the  legal  title;  the  vendee  an  equity 
to  the  amount  he  had  paid.  But,  by  the  instruction  of  the 
court,  the  vendor  recovers  not  only  the  value  of  his  own  inter- 
est, but  the  interest  of  the  vendee  also.  Now  this  can  not  be, 
for  the  only  just  rule  of  compensation  will  be,  to  remunerate 
him  for  the  amount  of  injury  he  has  sustained,  which  is  com- 
mensurate with  his  interest  in  the  chattel.  Beyond  that,  upon 
no  principle  of  law  or  equity,  is  the  jury  permitted  to  go,  unless 
in  cases  of  gross  oppression  or  aggravation,  when  the  jury  may 
mulct  a  party  with  vindictive  damages.  But  this  is  a  case  for 
compensatory  and  not  vindictive  damages,  as  clearly  appears 
from  the  evidence.  We  also  think  that  the  latter  part  of  the  in- 
struction is  highly  objectionable.  The  court  allows  the  jury  to 
give  such  further  damages  as,  under  all  the  circumstances  of  the 
ease,  as  argued  by  the  counsel,  they  might  think  them  entitled 
to  demand.  This  is  giving  them  a  discretionary  power,  without 
stint  or  limit,  highly  dangerous  to  the  rights  of  the  defendant;  it 
is  leaving  them  witiiout  any  rule  whatever.  The  rights  of  the 
defendant  are  made  to  dej^nd  on  the  arbitrary  will  of  the  jury; 
of  the  effects  of  which  this  verdict  presents  a  warning  example. 

Nothing  appears  which  should  swell  the  damages  beyond  the 
value  of  the  interest  which  the  vendee  had  in  the  property  sold 
by  the  constable. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Conditional  Sals,  What  Amounts  to  and  Erraor  or:  See  the  prior 
In  this  aeriee  cited  in  the  note  to  Afount  v.  Harris,  40  Am.  Dec  91;  M<m  v. 
Cfreen,  94  Id.  737;  JeweU  v.  Lkieoln,  31  Id.  36;  Lane  ▼.  Borland,  Id.  83. 

TiTLB  TO  Pbopbbtt  Sold  UNDER  A  CONDITIONAL  Salb  renudnB  in  the  van* 
dor  until  perfonnanoe  of  the  condition:  Lcme  v.  Borland,  31  Am.  Deo.  83; 
JJiMMy  V.  Thornton,  3  Id.  224.  If  the  vendor  volontarily  deliver  poeeeasion 
of  the  goode  sold  on  condition,  the  creditors  of  the  vendee  may,  in  ■ome  ol 
the  states,  attach  the  same:  8mUh  ▼.  Dennie,  17  Id.  368;  Martin  v.  MaMoi^ 
16  Id.  491;  and  a  poxohaser  of  the  vendee  will  obtoin  a  good  title:  Mkhigam 
Cent.  B.  B.  v.  PAO^pf,  60I1L  194;  WyMs  Appeal,  90  Fk  St.  216,  dtingtlia 
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friaoipAl  CM e,  QeneraUy,  however^  the  oreditoni  of  the  Tendae  can  not  by 
4ittMdiiiieiit  obtain  any  better  title  thau  he  has,  and  obtain  nothing  while  the 
condition  remaina  nnperforiued.  See  note  to  BarreU  ▼.  Pritekatdf  18  Am. 
Deo.  461. 

Tax  FBiHozPAif  OASM  i>  also  cited  in  Phdpa  ▼.  Owau^  11  CkL  2S»  to  tha 
'iffBot  that  tho  meaaoTO  of  damages  in  an  action  of  traapan  to  penonal  pnp- 
«rly,  ia  tha  yalne  of  tiia  property,  with  interest. 


Travis  v.  Smith. 

[1  PamnxiTAKXA  Btazs,  334.] 

TmoaaoTOSLt  Who  Iksxitutbs  Cribonal  Pbogixding8  AGAZinR  AjKvnam^ 
with  reasonable  groonda  for  belief  of  gnilt,  is  not  liable  for  malioloaa 
pi!oaecntion,  whatever  may  have  been  his  motives. 

JlAUca  18  CoNCLUgivxLT  PsssuMED  if  the  proseontor  acts  laahly,  wan- 
tonly, or  wickedly,  in  charging  another  with  a  crime  of  vriiioh  tha  latter 
isinnooentb 

Whethkr  thx  Psoor  or  Gxbtain  Faoib  Gonbtitutss  Pbobabli  Gausi, 
18  a  qnestion  of  law,  and  it  is  error  to  sabmit  each  question  to  the  Jnry. 

MATiinrnus  prosecution.  In  his  charge  to  the  jury  the  court 
left  it  to  them  to  determine  whether,  upon  the  evidence,  the 
proeecution  for  which  this  action  was  brought  was  without  prob- 
able cause.  The  defendant  excepted  to  the  charge,  and  the 
plaintiff  had  verdict. 

Case,  for  the  plaintiff  in  error. 

RichardSf  for  the  defendant  in  error. 

Bj  Court,  SEBaEAST,  J.  Absolute  certaintj  being  unattain- 
able in  human  a£BEdrs,  we  are  compelled,  in  our  most  important 
concerns,  to  act  on  probabilities,  and  the  law,  which  is  derived 
from  the  nature  and  position  of  man,  exacts  no  more  from  one 
who  institutes  criminal  proceedings  than  that  reasonable  and 
prudential  caution,  which  the  safety  of  others  demands,  and 
where  that  exists  does  not  make  him  responsible  for  the  event. 

He,  therefore,  who  has  probable  cause,  or  in  other  words 
reasonable  grounds  for  belief  of  guilt,  stands  acquitted  of  lia- 
bility, whatever  may  have  been  his  motives.  If,  on  the  other 
hand,  he  acts  rashly,  wantonly,  or  wickedly,  in  charging  an- 
other, he  is  responsible;  he  is  conclusively  deemed  to  have 
aeted  malafidey  or  maliciously.  As  the  authority  to  institute  a 
criminal  prosecution,  and  the  extent  of  that  authority,  are  de- 
rived from  the  law,  the  law  must  judge  of  its  exercise;  it  is 
therefore  the  duiy  of  the  court  to  determine  whether  the  proof 
cf  certain  facts  constitutes  probable  cause,  and  it  is  error  to 
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submit  thdt  qaestion  to  the  jniy.  The  dnty  of  the  jury  is  to- 
say  what  facts  are  proved,  and  for  that  purpose  they  are  to  de- 
cide on  the  weight  of  evidence,  the  credibility  of  witnesses,  th& 
truth  of  conflicting  allegations.  The  general  question  of  prob- 
able cause  is  then  a  mixed  question  of  law  and  fact,  composing' 
two  distinct  inquiries,  both  conducted  at  the  same  time  on  a 
jury  trial,  but  yet  cognizable  before  two  distinct  tribunals,  each 
of  which  discharges  its  proper  functions.  In  the  present  in- 
stance, the  court  below  threw  it  on  the  jury  to  say,  as  a  ques* 
tion  of  fact  on  the  evidence,  whether  there  was  probable  cause. 
This  was  leaving  to  them,  in  part,  a  question  of  law  which  th& 
court  was  bound  to  decide;  and  it  has  frequently  been  held  to 
be  error  to  leave  the  law  to  the  jury.  This  case  must  therefore 
be  tried  again,  that  the  court  may  instruct  the  jury  accordingly^ 
as  the  case  may  hereafter  appear. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 

Aonov  FOB  MALioioiTa  Proseoution,  WBEif  Las:  See  the  cues  in  tlilft 
•eriea  cited  in  the  notes  to  WiUiatna  ▼.  Fianmeter,  41  Am.  Deo.  649;  Hiebmtm 
V.  Cfriffin,  34  Id.  124;  Toettm  ▼.  PoUy,  36  Id.  683;  Grand  v.  Denel,  38  Id.  228) 
Ooekfield  v.  Braveboy^  39  Id.  123;  HUcheoek  v.  Norihy  Id.  640;  Seiberi  v. 
Price,  40  Id.  626. 

Pbobablb  Causb  Exehfts  thb  Pbosbcutor  fbok  LiABiLnT,  althoo^ 
his  motives  were  malicioos:  Ulmer  y.  Ldand,  10  Am.  Deo.  48;  Adaau  v* 
Liaher,  26  Id.  102;  Plummer  y.  Oheen,  14  Id.  672. 

Whbtskb  thebb  WAS  Pbobablb  Causb  is  a  Qubstiov  ov  Law,  but  the 
fftots  which  go  to  show  it  are  to  be  ascertained  by  the  jury:  LegffeU  v.  BlowU^ 
7  Am.  Dec.  702;  Ulmer  y,  Leland,  10  Id.  48;  Miller  v.  Broum,  23  LL  69S» 
Ncuh  y.  Orr,  6  Id.  647. 

ICauob,  WHBN  Pbbsumbd:  Se^BeUy.OrahamtQAnL  Deo. 687;  ^Wnerv* 
ITofiber,  22  Id.  829;  Merrkmr.  MUekeU,29U.  614|  Sttmer.  AMpm,  80U. 
611;  Ormi  v.  Detid,  88  Id.  228. 


Shulze's  Appeal. 

p.  PnnnTLTAiriA  Bxazb.  ML] 

JvDOMBNT  AvraoTS  Only  Pabtibs  and  Pbivibs,  and  no  one  can  hvw  ad* 

vantage  from  it  who  woald  not  have  been  prejudiced  by  it. 
JuDomHT  IN  A  Fkonbd  Issub,  in  Favob  of  a  Cbbditob,  to  the  effBOl 
that  a  prior  Judgment  is  yoid  as  against  the  creditors  of  the  judgment 
debtor,  can  be  taken  advantage  of  only  by  the  creditors  who  axe  parfeliB 
to  the  issue. 


JunoMBHT.  J.  A.  Shulze,  an  insolvent,  on  April  26»  1844, 
confessed  judgment  in  favor  of  his  son,  the  present  appellant, 
In  the  sum  of  eight  thousand  one  hundred  and  nineteen  dollan 
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and  aeven  cents,  "^ihin  a  few  days,  numerous  other  judgments 
were  obtained  against  him.  The  property  of  the  insolvent  hav- 
ing been  paid  into  court  for  the  purpose  of  satisfying  the  claims 
against  him,  the  sereral  creditors  agreed  to  contest  the  validity 
of  the  judgment  confessed  in  favor  of  the  son.  A  feigned  issue 
was  framed  for  such  purpose,  in  which  one  of  the  creditors, 
Abraham  Lawshe,  was  plaintiff,  and  A.  E.  Shulze,  defendant. 
Upon  a  trial  of  this  issue,  a  verdict  was  given  in  favor  of  the 
plaintiff,  whereupon  the  court  proceeded  to  distribute  the  fund 
in  its  possession  to  all  the  subsequent  creditors  of  the  insolvent, 
ignoring  the  confessed  judgment  of  the  appellant.  For  this 
deoree  of  distribution  the  present  appeal  was  taken. 

Jfi^nord,  for  the  appellant. 

Cfreenough,  for  the  defendants. 

^y  Court,  ChBsoH,  0.  J.  That  the  xeooid  of  a  judgment  can 
affect  only  parties  and  privies,  and  that  no  one  shall  have  advan- 
tage from  it  who  would  not  have  been  prejudiced  by  it,  are  prin- 
ciples with  which  every  lawyer  is  supposed  to  be  familiar.  On 
what  principle,  then,  did  the  inactive  creditors  think  to  gain  an 
advantage  from  the  successful  activity  of  Lawshe,  who  alone 
contested  the  fairness  of  Shulze's  judgment  and  undertook  to 
yrove  it  collusive  ?  Had  the  jury  found  it  to  be  fair,  the  verdict 
would  not  have  bound  the  other  creditors;  and  Shulze  would 
have  been  exposed  to  the  vexation  of  encountering  them  in  turn, 
or  as  many  of  them  as  were  willing  to  contest  the  matter  with 
him.  His  position  would  have  been  unequal  and  disastrous,  if 
a  verdict  in  his  favor  could  have  given  him  no  more  than  asingle 
jKiint,  while  a  verdict  against  him  would  have  lost  him  the 
game.  It  has  been  urged  that  the  style  of  a  feigned  issue  is  a 
matter  of  arbitrary  arrangement,  designed  to  disclose,  not  the 
names  of  the  actual  parties  to  the  contest,  but  the  fact  to  be 
tried;  and  it  is  alleged  that  all  the  creditors  were  active  parties 
at  the  trial,  and  incurred  responsibility  for  costs.  Were  it  at 
all  material,  we  should  look  in  vain  into  the  record  for  any  trace 
of  this  activity.  It  was  indeed  said  by  the  judge,  that  Lawshe 
was  contesting  the  fairness  of  the  judgment  for  himself  and  the 
other  creditors;  but  he  surely  knew  that  Lawshe  had  no  right 
to  contest  it  for  those  who  had  not  challenged  it;  for  if  he  could 
not  bind  them  by  his  proceeding,  he  could  not  benefit  them  by 
it.  One  person  may  acquiesce  in  a  transaction  known  by  him 
to  be  honest,  while  another  may  nevertheless  avoid  it;  and  each 
anst  be  allowed  to  act  for  himself.    Nor  is  it  less  certain,  that 
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%  court  will  go  beyond  the  record,  for  the  actual  parties  to  a 
suit  no  further  than  to  charge  them.  Be8ide8»  a  judge's  charge 
IB  filed  under  our  statute,  not  to  record  matters  of  facts,  but  to 
be  reTised  in  matters  of  law;  and  it  is  part  of  the  record  for  no 
other  purpose.  But  that  is  inunaterial.  It  does  not  appear  by 
the  petition  to  originate  the  proceedings,  which  was  filed  and 
sworn  to  by  Lawshe  alone,  that  there  was  a  suggestion  of  collu- 
sion by  any  one  else.  The  inception  of  the  proceeding  was  well 
enough,  if  the  object  was  to  try  the  question  of  fraud  only  for 
the  benefit  of  Lawshe;  but  the  nature  of  it  was  misconoeiTed» 
if  it  was  meant  to  try  the  question  for  the  benefit  of  any  one 
else. 

The  motion  to  open  the  judgment  in  Whiting  ▼.  Johnwn^  11 
8erg.  k,  B.  328  [14  Am.  Dec.  633],  which  is  appealed  to  as  a 
precedent,  was  made  in  behalf  of  the  creditors  generally;  and, 
to  complete  the  parallel,  the  petition  for  the  issue  should  also 
have  been  signed  by  the  creditors  generally — ^the  very  thing  on 
which  the  case  is  deficient.  At  that  time,  the  practice  was  not 
to  award  a  collateral  issue,  but  to  open  the  judgment,  as  it  was 
termed,  on  motion  sustained  by  affidavit,  and  try  the  matter  on 
pleadings  in  the  action  ostensibly  between  the  original  parties; 
but  the  creditors,  though  not  formally  parties,  were  actually  so. 
The  proceeding  was  one  of  those  miserable  shifts  to  which  we 
were  driven  for  want  of  the  powers  of  a  court  of  chancery. 
The  statute  on  which  the  present  proceeding  is  founded,  directs 
that  a  suggestion  of  fraud  be  tried  in  a  collateral  issue  to  which 
the  parties  may  be  fabulous;  but  it  seems  to  be  forgotten  that, 
as  the  whole  is  a  chancery  proceeding,  the  name  of  the  actual 
parties  ought  to  appear  as  complainants  and  respondents.  If 
they  do  not,  we  shall  have  gained  little  by  the  statute.  It  is 
proper,  however,  that  there  be  not  only  actual  parties,  but  a 
distinct  statement  of  the  contested  facts — ^not  the  whole  of  the 
case  as  a  subject  of  scuffle  before  the  jury — so  that  in  distrib- 
uting the  fund  on  the  bases  of  the  verdict,  the  court  may  have 
to  deal  with  no  more  than  questions  of  law.  For  want  of  atten- 
tion or  skill  in  this  matter,  we  are  often  confounded  by  the  rude 
and  undigested  mass  in  which  such  proceedings  are  sent  to  us. 
At  the  present  term  we  have  had  a  general  verdict,  on  what  was 
called,  an  issue  without  declaration  or  plea,  between  one  of  the 
lien  creditors  as  plaintiff,  and  all  the  rest  as  defendants;  in 
which  complicated  claims  to  priority  were  thrown  promiscuously 
before  the  jury,  under  the  direction  of  the  court,  as  the  arbi- 
ters of  both  fact  and  law.     Such  a  proceeding  is 
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to  a  court  which  allows  it,  as  well  as  to  counsel  who  rbsort  to 
it;  and  I  take  leave  to  say  that  another  of  the  same  stamp  will 
not  be  received  here  as  a  ground  of  adjudication. 

On  the  state  of  the  record,  as  it  appears  before  us,  the  decree 
was  manifestly  wrong;  but  as  the  creditors,  who  omitted  to  con- 
test the  fidmess  of  Shulze's  judgment,  may  have  done  so  under  a 
belief  that  Lawshe's  issue  would  serve  for  all,  we  think  it  the  safer 
<x>ur8e  to  remit  the  record,  with  direction  to  allow  them  to  come 
in  at  the  first  term,  and  litigate  the  matter  jointly  or  severally 
for  themselves;  and  to  make  distribution  according  to  the  event. 

Decree  of  distribution  reversed,  and  record  remitted  for  fur- 
ther proceeding. 

Judgment  os  Dsobib  AnnoTS  only  Pabxies  ob  THsm  Puvin;  Him- 
wrd  ▼.  Ketmedyt  99  Am.  Deo.  907»  and  note;  Porb  ▼.  Moore^  87  Id.  689| 
Bau  V.  iStorr,  13  Id.  94,  and  note;  Wright  v.  Builer,  21  Id.  823;  Wood  v. 
J&ekaan,  22  Id.  e03»  and  note;  Bednumd  ▼.  CMUn$,  27  Id.  208,  and  note. 


HOET  V.   FUEBCAN. 

[1  ^mMamtttVAMOk  Seaxb.  ns.] 
Deait  cm  A  SusvET,  Pbovsd  to  be  Gobbect,  n  AnitnBiBLE  in  evideoee^ 
aa  explanatofy  of  what  the  aarveyor  testified  he  had  done  in  making  tha 


Bboobd  of  as  AcnoK  or  Tbespass  vi  et  abmo,  in  which  tlie  pleaa  of 
mm  euL  and  Uberum  tenemetUum  were  made,  is  admissible  In  evidence  in 
an  aoticm  of  ejectment  between  the  same  parties,  in  reference  to  the 
same  lynd'?. 

Dibheisob,  although  He  xat  have  Aoquibed  only  a  naked  poseession  aa 
against  tlie  legal  owner,  acquires,  as  against  all  other  persons,  a  right  d 
possession,  wluch  is  inlieritable,  and  which,  if  adverse  possession  is  con- 
tinued for  the  statutory  period,  will  ripen  into  a  perfect  title. 

Absidenoe  or  a'  Disseisob  upon  the  Land  into  which  he  has  entered,  is 
not  necessary  to  giye  him  any  right  thereto.    It  is  sufficient  if  the  dis 
seisor  dear,  fence,  and  cultivate  the  land,  especially  if  It  is  in  a  wild  aoc 
unimproved  state. 

fcATUTE  OF  Limitations  dobs  not  Bun  against  the  State. 

IteHEiaoB  Who  Ftbst  Deprived  the  Tbue  Owneb  of  his  poasssilon,  maj 
maintain  trespass  against  a  subsequent  intruder,  althoo^  no  perfect  title 
to  the  land  has  been  acquired  by  adverse  possession. 

SiBOiKEHT.    The  opinion  states  the  facts. 

BeBoB  and  Jordan^  for  the  plaintiff  in  error. 

SegmB  and  Oreenough,  for  the  defendants  in  error. 

Bj  Oourfc,  KxHHBDT,  J.    The  first  error  assigned  is  a  faill  of 
«lo^itioii8  to  the  admission  in  evidence  of  a  draft  of  survej. 

Ax.  Dbo.  Vol.  XLTV— P 
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made  by  David  Bookefeller.  Mr.  Rockefeller  had  just  dosed 
his  testimony,  as  a  witness  on  behalf  of  the  plaintiffs  below, 
who  are  the  defendants  in  error,  in  which,  among  other  things, 
he  had  testified,  that  he  made  a  survey  embracing  the  land 
in  dispute,  of  which  he  made  a  correct  draft,  that  was  produced 
in  court,  and  testified  by  him  to  be  the  same.  This  draft  was 
then  offered  in  evidence,  but  objected  to  by  the  counsel  of  the 
plaintiff  in  error.  The  court,  however,  overruled  the  objection, 
and  admitted  the  draft,  which  was  excepted  to.  We  are  wholly 
unable  to  discover  any  error  in  the  admission  of  the  draft  in  evi- 
dence. It  was  only  given  as  explanatory  of  what  Mr.  Eocke- 
feller,  the  surveyor,  testified  he  had  done  in  making  the  survey 
on  the  groimd,  which  has  ever  been  held  admissible  for  such 
purpose,  and  not  unfrequently  renders  the  testimony  of  the 
artist  more  intelligible  than  it  would  be  without  it. 

The  second  error  is  an  exception  to  the  admission  in  evidence 
of  the  record  of  an  action  of  trespass  vi  et  armia,  brought  by 
the  plaintiff  in  error  against  the  defendant  in  error,  for  break- 
ing and  entering  into  land,  including  the  land  in  dispute,  and 
cutting  down  the  timber  growing  thereon,  and  to  which  the  de- 
fendants put  in  pleas  of  non  cul.  and  liberum  tenemenium :  and 
upon  trial,  a  verdict  and  judgment  were  given  in  favor  of  the 
defendants  in  error.  This  was  objected  to  by  the  plaintiff  in 
error,  but  the  objection  was  overruled  by  the  court.  Prom  the 
parol  evidence  given,  as  well  as  the  plea  of  liberum  tenemenium 
and  the  record,  it  appeared  that  the  right  to  the  land,  as  between 
the  parties,  came  in  question;  and,  therefore,  it  would  seem  to 
have  been  properly  admitted,  and  might  be  considered  by  the 
jury,  according  to  the  direction  of  the  court  to  the  jury,  as  per- 
suasive evidence  in  favor  of  the  defendants  in  error. 

The  remaining  errors  are  exceptions  to  the  charge  given  bj 
the  court  to  the  jury.  But  before  we  proceed  to  sx>eak  of  them^ 
it  may  be  necessary  to  state  some  of  the  facts  in  the  case,  which 
were  not  controverted,  as  also  some  of  the  questions  of  fact^ 
which  were  contested.  The  land  in  controversy  appeared  to 
have  been  granted  originally  by  the  commonwealth  to  Heniy 
Staybrook,  by  warrant  dated  the  eighth  of  March,  1793,  calling^ 
for  three  hundred  acres,  imder  which  two  hundred  and  ninety- 
one  and  a  half  acres,  beside  allowance  of  six  per  cent,  for  roads^ 
eto. ,  were  surveyed,  and  returned  to  the  surveyor  general's  office. 
Neither  of  the  parties  litigant  appeared  to  have  any  claim  to  the 
landy  excepting  what  they  had  acquired  by  disseisin.  The  father 
or  anoestor  of  the  defendants  in  error,  with  hi«i  father,  WillAii^ 
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Furmon,  and  two  of  bis  brothers,  Jonathan  and  Isaac,  and  an 
Aaron  Furman,  a  cousin  of  the  latter,  entered  upon  the  tract  of 
land  granted  and  surveyed,  as  mentioned,  to  Henry  Staybrook, 
by  clearing,  fencing,  and  cultivating  certain  portions  of  it. 
Tbere  was  a  pretty  high  ridge  about  the  middle  of  the  tract,  ex- 
tending from  the  one  side  thereof  to  the  other.  Aaron  Furman 
erected  a  house  on  the  south  side  of  the  ridge,  where  he  lived 
for  some  years,  clearing  and  cultivating  some  portion  of  the  land 
situate  on  that  side  of  the  ridge.  Daniel  Furman,  the  father  of 
the  defendants  in  error,  and  his  brothers  were  settled  on  and 
lived  in  houses  on  an  adjoining  tract  of  land,  near  to  the  line 
bounding  the  StaybroQk  tract  on  the  north  side  of  the  ridge, 
from  which  they  entered  upon,  and  cleared  and  cultivated  cer- 
tain portions  of  the  land  within  the  Staybrook  survey,  on  the 
north  side  of  the  ridge,  at  the  same  time  that  Aaron  Furman 
was  living  and  clearing  and  cultivating  on  the  south  side 
thereof.  This  appeared  to  have  been  forty  years  ago,  and  up- 
wards, and  before  Hoey ,  the  plaintiff  in  error,  came  on  the  land. 
Some  evidence  was  given,  tending  to  show  that  a  division  line 
had  been  agreed  on  and  established  along  the  top  of  the  ridge 
between  Aaron  Furman,  of  the  one  part,  and  the  other  Furmans, 
including  the  father  of  the  defendants  in  error,  of  the  other  part, 
dividing  the  whole  Staybrook  survey  into  two  allotments  be- 
tween tiiem.  Aaron  Furman  afterwards  sold  his  improvement 
and  possession  to  a  Robert  Famsworth,  who  lived  thereon  some 
years,  when  he  bought  land  adjoining,  and  moved  on  to  it. 
After  he  moved  off,  a  man  of  the  name  of  Winn  took  x>o8session, 
and  after  remaining  there  perhaps  not  a  year,  quit  it;  when,  or 
shortly  before,  Augustus  Hoey,  the  plaintiff  in  error,  came  on 
and  took  possession  of  the  improvement  made  by  Aaron  Furman 
and  Robert  Famsworth. 

Some  years  back,  Hoey  came  over  to  the  north  side  of  the 
ridge,  on  the  Staybrook  tract,  where  the  Furmans  claimed  and 
deaied,  and  inclosed  by  fence  two  small  fields,  which  he  kept 
possession  of,  by  cultivatiug  and  using  them  for  agricultural 
purposes.  The  defendants  in  error,  claiming  these  fields  as 
part  of  their  land,  which  descended  to  them  from  their  father, 
brought  this  action  of  ejectment  to  recover  the  possession  of 
them.  Daniel  Furman,  the  father  of  the  defendants  in  error, 
and  his  father,  lived  together,  until  the  latter  died.  Jonathan 
Furman,  the  unde  of  the  defendants  in  error,  moved  away  to 
Armstrong  county,  so  that  the  whole  of  the  Staybrook  survey 
tying  on  the  north  side  of  the  ridge  was  claimed  l^  the  fothei 
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of  the  defendants  in  error,  and  their  uncle,  Isaao  Fnrman,  who 
both  continued  to  clear  off  the  same,  and  to  cultiTate  what  thej 
respectiTely  cleared.  They,  as  it  rather  appeared,  occupied 
separate  portions  of  the  Staybrook  survey,  though  it  did  not 
appear  distinctly  how  they  had  it  divided  between  them.  The 
father  of  the  defendants  in  error  died  before  their  uncle  Isaac, 
who  did  not  die  until  some  time  after  they  instituted  this  suit 
for  the  recovery  of  the  land  in  question,  or  part  of  that  portion 
of  the  Staybrook  survey  which  was  claimed  by  their  father,  ac- 
cording to  an  arrangement  between  him  and  their  uncle  IsaaCf 
and  on  their  father's  death  descended  on  them. 

The  court,  among  other  things,  instructed  the  jury,  "  that 
if  the  plaintiffs  below  had  designated  the  boundary,  and  held 
an  actual  adverse  x>ossession  for  twenty-one  years;  then  their 
title,  by  the  statute  of  limitations,  would  extend  not  only  to 
the  cleared  land,  but  would  embrace  the  woodland  within  those 
boundaries."  And  again:  "  If  the  jury  believed  that  there  was 
a  division  since  established,  as  heretofore  mentioned  (in  the 
charge),  and  that  the  plaintiffs,  and  those  under  whom  they 
claimed,  had  had  a  continued  notorious  adverse  possession  up 
to  that  boundary  for  thirty  years;  and  if  they  belieyed  that  the 
land  described  lay  northerly  of  that  boundary,  then  the  court 
could  not  see  anything  to  preyent  a  recovery  by  the  plaintiffs  of 
the  land  north  of  that  line,  if  the  facts  as  mentioned  were 
proved."  And  further,  in  the  dose  of  their  charge,  the  court 
told  the  jury,  '*  that  the  verdict  and  judgment  in  the  action  of 
trespass,  though  not  by  any  means  conclusive,  was  yet  persua- 
sive evidence;  and  was  entitled  to  consideration  by  the  jury,  as 
the  decision  of  twelve  men  in  relation  to  the  right  of  the  pextiea 
as  then  established  by  the  evidence.  The  plaintiff  in  error 
complains,  that  the  court  erred  in  their  instruction  thus  given 
to  the  jury.  At  the  time  Daniel  Furman,  the  father  of  the  de- 
fendants in  error,  entered  on  the  land  within  Staybrook^s  sar- 
yey ,  and  conmienced  clearing  and  cultivating  it,  though  then  un- 
improved in  any  way,  it  was,  according  to  the  law  of  Penn- 
sylvania, regarded  as  being  in  the  possession  of  Staybrook,  he, 
as  it  appears,  being  invested  with  the  legal  title  thereto  at  the 
time;  and  in  such  case  the  law  refers  the  possession  to  the  title. 
Here  the  father  of  the  defendants  in  error  is  to  be  regarded  as 
a  disseisor.  By  his  entry  upon  the  land  without  claim  or  ooloff 
of  title,  and  by  his  clearing,  fencing,  and  cultivating  oertaixi 
portions  thereof,  he  wrongfully  put  Staybrook  out,  who  was 
eonsidered,  in  contemplation  of  law,  as  actually  seised  at  tha 
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time.  A  disseiBm^  says  Sir  Edward  Coke»  is  a  wzongf  ul  putting 
oat  of  him  that  is  actually  seised  of  a  freehold:  Co.  Lit  277  a; 
8  Bl.  Com.  169. 

But  notwithstanding  the  father  of  the  defendants  in  error 
may  have  acquired  by  his  disseisin  only  a  naked  possession  as 
against  Staybrook,  the  legal  owner;  yet,  as  against  all  other 
persons  he  acquired  a  right  of  x>ossession.  Gilbert  in  his  law 
of  tenures,  p.  21,  lays  it  down,  *'  when  any  man  is  disseised, 
the  disseisor  has  only  the  naked  possession,  because  the  dis- 
seisee may  enter  and  evict  him;  but  i^gainst  all  other  per- 
sons the  disseisor  has  a  right,  and  in  this  respect  only  can  be 
said  to  have  the  right  of  x>osses8ion;  for  in  respect  to  the  dis- 
seisee he  has  no  right  at  all.  But  when  a  descent  is  cast,  the 
heir  of  the  disseisor  has  jiLS  possessionis;  because  the  disseisee 
can  not  enter  upon  his  possession  and  evict  him,  but  is  put  to 
his  real  action,  because  the  freehold  is  cast  upon  the  heir;" 
which  is  recited  also  by  Mr.  Butler  in  note  (1)  to  Co.  Lit.  238  a. 
So  Lord  Bacon,  in  his  law  tracts,  says:  ''If  any  man  doth 
wrongfully  enter  into  another  man's  possession,  and  put  the 
light  owner  of  the  freehold  and  inheritance  from  it,  he  thereby 
getteth  the  freehold  and  inheritance  by  disseisin,  and  may  hold 
it  against  all  men  but  him  that  hath  right  and  his  heirs,  and  is 
called  a  disseisor."  Now  it  is  abundantly  dear  from  the  evi- 
dence, that  the  father  of  the  defendants  in  error  had  entered 
upon  the  Staybrook  survey  of  land,  and  was  in  the  actual  pos^ 
session  of  a  part  thereof,  which  he  had  cleared  and  cultivated, 
and  was  still  engaged  in  extending  his  clearing  and  cultivation  of 

the  same ,  for  years  before  the  plaintiff  in  error  entered  into  and  took 
possession  of  any  part  of  the  Staybrook  survey.  And  if  the  fact 
were,  as  some  of  the  evidence  given  on  the  part  of  the  defend- 
ants in  error  tended  to  prove,  that  their  father  claimed  to  have 
and  to  hold  possession  of  the  land,  within  the  Staybrook  sur- 
vey, on  the  north  side  of  the  ridge,  to  the  line  alleged  to  have 
been  made  and  marked  on  the  top  of  the  ridge,  for  the  purpose 
of  designating  and  bounding  his  claim  and  possession  in  that 
direction,  and  that  he,  from  time  to  time,  continued  to  exercise 
acts  of  ownership  upon  the  land  to  that  extent,  before  the 
plaintiff  in  error  took  possession  and  cleared  land  on  the  north 
side  of  the  line,  on  the  top  of  the  ridge;  then  the  father  of  the 
defendants  in  error  had  a  good  right  to  the  land  in  dispute, 
as  against  the  plaintiff  in  error,  which  descended  to  the  defend- 
ants in  error,  upon  the  decease  of  their  father,  though  their 
father  and  they  had  not  been  in  the  possession  thereof  foi 
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iwenty-one  years  before  the  plaintiff  in  error  entered  into  the 
Biune.  So  fchat  the  court  below,  instead  of  erring  against  the 
plaintiff  in  error,  may  be  said  to  haye  erred  against  the  right  of 
'  the  defendants  in  error,  in  giving  the  jury  to  belieye,  that  a 
designation  of  their  boundaries,  and  an  actual  adverse  notorious 
possession  of  the  land  within  the  same,  for  the  period  of  tweniy- 
one  years,  at  least,  was  necessary  to  entitle  them  to  recover. 

On  the  argument  of  the  cause,  it  was  contended,  that  because 
the  defendants  in  error,  or  their  father,  have  never  resided  on 
any  part  of  the  Staybrook  tract,  but  on  an  adjoining  one,  they 
could  have  no  right  that  would  entitle  them  to  recover,  unless 
possibly  what  they  had  cleared  and  cultivated;  but  as  the 
plaintiff  in  error  had  not  encroached  thereon,  they  were  not  en- 
titled to  recover.  But  it  is  a  great  mistake  to  suppose  that  the 
residence  of  a  disseisor  upon  the  land  into  which  he  has  wrong- 
fully entered,  is  in  the  slightest  degree  necessary  to  give  him 
any  right  thereto,  that  he  may  not  otherwise  have.  Even  as 
against  the  owner,  the  residence  of  the  parties  making  the 
wrongful  entry  into  the  land  has  never  been  held  or  deemed 
necessary  to  constitute  a  disseisin.  Besidence  on  the  land  has 
nothing  to  do  with  it,  because  the  owner  may  be  as  completely 
evicted  and  removed  from  his  possession  of  the  land,  by  clear- 
ing, fencing,  and  cultivating  it,  without  the  wrong-doer's  resid- 
ing thereon,  as  if  he  resided  thereon  at  the  same  time.  And 
more  especially  may  this  be  the  case  where  the  land  is  in  a  wild 
and  unimproved  state,  without  any  building  thereon  whatever. 
Nay,  further,  a  disseisor  may  doubtless  acquire  a  good  title  to 
the  land  against  the  legal  owner  without  any  residence  thereon 
under  the  statute  of  limitations.  It  is  not  like  the  case  of  vacant 
land  which  has  never  been  granted  by  the  commonwealth,  for 
as  against  her,  the  statute  never  can  run;  but  a  man  by  enter- 
ing thereon,  and  erecting  a  dwelling-house  suitable  for  his 
habitation,  and  by  clearing  a  portion  thereof,  and  growing  grain 
thereon,  may  acquire  a  pre-emption  right  to  entitle  him  to  claim 
the  land  in  preference  to  all  others,  by  paying  the  common- 
wealth the  purchase  money  fixed  by  law  for  it.  The  disseisor 
who  first  deprived  the  true  owner  of  his  possession  in  the  land 
may  be  said  to  have  the  same  right  to  the  possession  thereof  as 
against  any  person  subsequently  entering  on  the  same  without 
his  consent  or  the  authority  of  the  owner,  that  the  owner  has 
against  him.  He  may  maintain  trespass  against  such  person 
subsequently  entering,  and  his  possession  will  be  considered  aa 
extending  to  the  boundaries  which  he  has  marked  out  as  limit* 
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ing  it,  though  it  consist  in  part  of  woodland.  The  poblio 
peace  seems  to  require  that  it  should  be  so. 

Then  as  to  what  the  court  said  in  regard  to  the  consideration 
which  the  jury  might  give  to  the  yerdict  and  judgment,  which* 
had  been  rendered  in  Qxe  action  of  trespass,  it  was  perhai>s  as 
little  as  the  court  could  say,  seeing  it  was  admissible  evidence 
for  the  defendants  in  error.  It  was  evidence  going  to  show  if 
the  defendants  cut  the  timber  growing  on  the  north  side  of  the 
ridge  or  on  it,  as  the  plaintiff  in  error  alleged  they  did,  that,  as 
against  him  at  least,  the  right  of  possession  to  the  land  on  that 
side  of  the  ridge,  which  embraces  the  land  in  dispute  here,  was 
vested  in  them.  The  questions  of  fact,  whether  the  defendants 
in  error  had  designated  and  marked  out  on  the  ground  the  ex- 
tent to  which  they  claimed  possession,  including  the  land  in 
controversy,  and  whether  they  and  their  ancestor  had  been  in 
the  actual  adverse  continuous  possession  thereof,  for  twenty-one 
years  before  the  plaintiff  in  error  entered  and  took  possession 
of  the  part  in  dispute,  were  questions  properly  submitted  to  the 
jury,  who  found  against  the  plaintiff  in  error  on  them.  So  that 
there  is  not  the  least  shadow  of  ground  for  complaint  by  him 
on  this  score;  and  as  to  the  instruction  given  by  the  court  to  the 
jury,  in  regard  to  the  law  of  the  case,  it  was  more  favorable  to 
him  than  it  ought  to  have  been.  For  it  was  clearly  error,  as 
against  the  defendants  in  error,  for  the  court  to  hold  out  the  idea 
to  the  jury  that  twenty-one  years'  actual  adverse  notorious  pos- 
session had  by  them  of  the  land  in  dispute,  was  necessaiy  to 
enable  them  to  recovor.  But  this  the  plaintiff  in  error  can  not 
complain  of,  as  it  did  him  no  injuiy. 

The  judgment  is  therefore  affirmed. 

SuBVBT  or  Lakd,  whkn  Admissiblb  in  EvxDXNOS:  See  WUmm  v.  <Stomr,  11 
Am.  Dec  664;  Joneg  v.  Hvggina,  17  Id.  567. 

What  Possbssion  SurFioiuiT  to  Ck>N8TiTUTB  an  Advxbsb  Holdivos  See 
the  pievioas  caaee  in  thia  series  collected  in  the  notes  to  Rung  y.  ShonAerger^ 
26  Am.  Dec.  96;  Gaaey'a  Le8$ee  v.  Inloea,  39  Id.  687.  In  Bailey  v.  Irby,  10 
Id.  609,  it  was  held  that  the  ontting  of  trees,  and  the  exercise  of  other  acts 
of  ownership,  such  as  men  are  aocostomed  to  use  over  woodlands,  is  not  a 
foffident  possession. 

Statdtb  or  Limitations  dou  not  Bun  against  thk  Stats:  Oommori' 
wealth  v.  McGcwan,  7  Am.  Deo.  737;  Nknmo  v.  CommonweaUh,  4  Id.  488; 
People  V.  Herkimer,  15  Id.  399;  State  v.  ArUdge,  23  Id.  145;  Oommonwealih 
V.  Baldwin,  26  Id.  33;  French  v.  CommonweaUh,  27  Id.  613;  CtnemnaH  t. 
PretbyteHan  Church,  32  Id.  718;  United  States  v.  White,  37  Id.  874.  U, 
however,  soit  is  brought  on  a  bond,  taken  in  the  name  of  the  state,  for  the 
benefit  of  a  private  person,  the  statute  will  run  against  the  cause  of  aotionx 
State  y.  Praite,  40  Id.  140. 
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SwEEiTT  V.  Delant. 

[1  VWJUmtUWLSlA  BXATB,  890.] 

OoDBT  MAT  Amihd  ITS  Reoobd,  bt  Transfkrbiko  the  papers  filed  by  mit- 
tske  in  a  wrong  action  to  the  action  in  which  they  belong. 

ABSUicpfiXT.  In  this  action  the  declaration  and  other  papem 
belonging  thereto  were,  by  mistake,  filed  in  another  action  then 
pending  between  the  same  parties.  On  April  20, 1844,  a  rule 
to  show  cause  was  granted,  for  the  purpose  of  amending  th» 
record  by  transferring  the  papers  to  the  proper  action,  which 
rule  was  subsequently  made  absolute,  and  judgment  given  for 
the  plaintiff. 

Burke^  for  the  plaintiff  in  enor. 

MeUon^  for  the  defendant  in  error. 

By  CouBT.  The  common  law  power  of  the  court  was  oertainlj 
adequate  to  the  amendment  of  the  record,  by  transferring  the 
proceedings  to  the  proper  cause.  They  had  been  misplaced  bj 
an  undiscovered  blunder  of  the  clerk,  which,  if  it  led  no  one  into 
a  surprise  that  induced  him  to  slip  his  time  for  the  exercise  of 
a  right,  gives  no  one  a  right  to  complain  of  the  correction  of  it 
The  plaintiff  says,  he  was  induced  to  forego  his  right  to  appeal 
from  the  award,  by  the  certainly  he  had  of  being  able  to  reverse 
the  judgment  on  it  by  writ  of  error;  and  that  this  certainty 
ought  not  to  have  been  taken  from  him  after  the  time  for  hia 
appeal  had  gone  by.  But  he  knew  of  the  blunder  during  the 
time,  and  he  had  no  warrant  to  think  that  the  court  would  not 
correct  the  error  when  discovered,  or  suffer  him  to  elude  the 
award  for  an  accident  whose  consequences  it  was  competent  te 
repair.  He  took  his  course  on  the  foot  of  his  own  calculation 
of  the  chances,  and  it  is  his  own  fault  that  he  did  not  appeal  in 
time. 

As  the  amendment  was  within  the  range  of  the  oourtTs  dis^ 
oretion,  it  is  not  within  the  range  of  a  writ  of  error.  Nor  is  the 
other  assignment  of  error  sustained  because  the  dedaration  was 
transferred  with  the  other  proceedings  to  the  proper  oause.  and. 
the  exceptions  unfounded  in  fact. 

Judgment  afSrmed. 

PowsB  OF  OouBT  TO  Amind  ns  Bsoobd:  See  Rmo  v.  Ba/rhet^  14  Am.  Dee, 
615,  and  note;  Ohiehuter  v.  Otrnde^  15  Id.  288,  and  note;  Oraiam  v.  Xfws. 
19Id.4fll 
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Edmukdson  v.  P&nnt. 

[1  PBHinXLTAaLk  SSATB,  884.] 

JUnoir  ON  4  Pabol  Pbomxss  to  Onk  for  the  benefit  of  another,  must  be 
brought  by  Um  from  whom  the  oonaideratioii  moved,  or  who  wm  th* 
meritorioiu  cause  of  it. 

Ab8umpuit,  brought  l^  William  Penny,  for  the  use  of  A.  Mo> 
Gmdless,  founded  on  the  following  instroment  in  writing: 

«<  March  29th,  1889. 
•*  One  year  after  date  I  promiBe  to  bestow  to  William  Penny» 
lor  McOandleas*  aenrioes  as  preacher,  twenly-fiTe  dollars,  and  to 
cease  at  this  date  forever.        (Signed)      Oaud  BDMUHneoH.'' 

Plaintiff  had  yerdict. 

Woods^  for  the  plaintiff  in  error. 

MsKmghif  for  the  defendant  in  error. 

By  Conrt,  Gibson,  C.  J.  Whaterer  may  be  the  oonfliot  of 
opinion  in  the  earlier  cases,  it  is  now  settled  that  a  parol  prom* 
iae  to  one  for  the  benefit  of  another,  can  support  an  action  on  it 
only  by  him  from  whom  the  consideration  moved,  or  who  was  the 
meritorious  cause  of  it.  And  the  rule  is  founded  in  good  sense, 
not  only  because  it  avoids  circuity,  but  because  there  is  no  ne- 
oeesity  that  one  who  has  been  the  mere  recipient  of  a  promise, 
should  sue  on  it  as  a  trustee  when  there  is  no  trust,  and  when  the 
person  beneficially  entitled  is  able  to  sue  for  himself.  Neither 
in  equity  nor  at  law,  is  a  bare  recipient  a  party  to  the  contract. 
There  is  no  contract  with  him,  because  no  consideration  movea 
from  him  to  support  one;  and  though  he  is  the  representatiTe  of 
the  benefidaiy  to  reoeiye  the  promise,  he  is  not  necessarily  his 
representatiTe  to  enforce  it.  No  substitute  or  deputy,  except  a 
factor,  broker,  an  auctioneer,  or  other  agent  having  a  special 
property  in  the  subject  of  the  contract,  can  sue  for  a  debt  due 
to  his  principal,  because  the  common  law  has  fixed  its  canon 
against  delegation  of  right  to  sue  for  a  chose  in  action.  In  the 
case  before  us,  the  suit,  though  marked  to  the  use  of  Mr.  Mo- 
Gandless,  who  rendered  the  services,  is  strictly  an  action  at  law 
to  which  equitable  parties  are  strangers  as  regards  the  title  to 
recover,  though  not  to  the  debt  or  damages  when  recovered; 
and  as  between  Penny  and  Edmimdson,  it  stands  as  an  action 
on  a  promise  without  consideration.  As  a  promise  to  Penny, 
the  contract  does  not  stand  on  the  foot  of  a  moral  obligation, 
for  Edmundaon  was  under  no  obligation  to  compensate  Penny 
for  the  sernoes  of  McOandless;  and  to  prevent  it  from  being 
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made,  it  must  be  taken  for  a  promiBe  to  McCandless  himaelf • 
The  plaintiff  must  unite  in  his  person  both  the  promise  and  the 
consideration  of  it;  and  if  the  action,  in  such  a  case,  can  not  be 
sustained  on  the  foundation  of  the  consideration  by  drawing  the 
promise  to  it»  it  can  not  be  sustained  at  all.  But  how  would  Mc- 
Candless declare,  when  he  does  not  appear  on  the  face  of  the  paper 
to  be  a  formal  party  to  it?  Simply  by  laying  the  promise,  ac- 
cording to  the  legal  effect  of  it,  as  a  yerbal  one  made  immedi- 
ttely  to  himself;  and  afterwards  8up]X)rting  it  by  putting  the 
paper  before  the  juiy  as  evidence  of  it,  just  as  a  promissory  note 
is  sometimes  put  as  evidence  of  money  had  to  the  plaintiff's  use. 
rhe  writing  before  us,  though  not  a  promissoiy  note,  is  evidence 
of  an  express  promise  resting  on  the  consideration  of  past  serv- 
ices, which  in  the  hands  of  a  beneficiary  is  an  available  ground 
of  action. 

Judgment  reversed,  and  venire  de  novo  awarded. 

PABTTnr  whobbFavobaPbomibbisMadb  mat  8ns  thxbbon:  See  the  prior 
in  thie  aeries  cited  in  the  note  to  Baarher  v.  JSudbUn,  48  Am.  Dea  72S. 


Lewis   v.  JoNEa 

[1  PBnnTZ.TAHU  Stazb,  8SS.] 
ftlOHT  TO  THE  SOIL  OV  A  HlOHWAT  RSSIBBS  IK  THB  OWKXB  of  the  land  OW 

which  it  has  been  laid. 
OwHXB  or  THB  FxB  IN  A  HlOHWAT  MAY  MAUVTAiir  TBI8PA88  agunst  anyone 
placing  obetmctiona  therein. 

Trespass,  brought  by  the  owner  of  the  fee  in  a  highway, 
against  the  defendant  in  error,  for  placing  fence  rails  thereon. 
Hie  court  charged  the  juiy  that  the  injury  was  done  to  the  pub- 
lic, and  not  to  the  owner,  and  that  no  recoveiy  could  be  had. 

Biddle,  for  the  plaintiff  in  error. 

Loomis  and  Forward,  for  the  defendants  in  error. 

By  OoiTBT.  No  principle  is  more  familiar  or  better  settled, 
than  that  the  right  to  the  soil  of  a  highway  resides  in  the  pro- 
prietor of  the  land  over  which  it  has  been  laid;  and  that  the  cit- 
izen has  no  more  than  a  license  to  pass  along  it  with  carriages 
and  cattle;  an  abuse  of  which,  like  the  abuse  of  any  other 
license  given,  not  by  the  party,  but  by  the  law,  makes  him  a 
trespasser,  against  ttie  proprietor,  from  the  beginning.  It  is 
unnecessary  to  go  to  English  decisions,  or  those  in  our  neigh- 
boring states,  for  an  application  of  the  principle  to  the  misuse 
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of  a  highwajy  for  we  have  ourselyeB  applied  it  to  the  land- 
ing of  paseengeiB  on  the  shore  of  a  river,  itself  a  highway,  at 
the  junction  of  a  public  road,  and  making  the  spot  a  tempo- 
xaij  harbor  for  the  craft  of  a  ferry.  If  a  wagoner  were  at  lib- 
erty to  deposit  fence  rails  on  a  highway,  he  would  be  equally  at 
liberty  to  deposit  ordure  on  it,  or  anything  else  as  offensiTe  to  a 
family  dwelling  at  the  wayside;  or  he  might  make  the  spot  a 
resting-place  before  their  door  for  days  or  for  months.  The 
state  has  dedicated  her  highways  to  no  such  uses,  and  the  cit- 
izen has  a  right  to  enjoy  them  only  according  to  the  intent. 
Whether  the  right  of  soil  was  actually  in  the  plaintiffs,  ought,  if 
disputed,  to  have  been  submitted  to  the  jury,  for  we  have  neither 
the  means  nor  the  capacity  to  decide  it.  The  direction  was 
founded  on  an  assumption  of  the  fact,  and  the  principle  of  it 
was  wrong. 
Judgment  reversed,  and  venire  de  novo  awarded. 

Feb  Dr  a  Highway  Rbsidbs  ik  thx  Owhee  of  the  adjofadng  land.  Mid 
lie  may  nMrfntain  trespaaa  against  the  persona  obetnicting  the  same:  Chridycm 
T.  Fan  Brundt^  3  Am.  Deo.  439;  Peck  v.  Smith,  6  Id.  216;  Nwihem  CeniraA 
RaUiDtsy  y.  Obmmimiosa&A,  90  Pa.  St.  306,  in  which  the  principal  case  is 
«ited.  As  to  the  rights  of  the  owner  in  fee  of  the  soil  in  the  highway  to  main* 
tafai  aotioDS  for  injury  thereto,  wo%MayhewY,  Horton,  28  Am.  Deo.  300,  and  note. 


Eirox  V.  Campbell. 

[1  PsmnTLTAiOA  8tatk»S86.] 

Past  Ownxbs  of  a  Smr  abs  Tsnamts  in  oommok,  and  not  Joint  tananta. 

Past  Owkxb  ov  a  Ship  uat  MAnrrAis  an  Acnoif  on  the  case  against  his 
co-owner,  to  reooTer  his  proportionate  share  of  the  damages  recovered 
against  a  sheriff  on  aoconnt  of  his  tortious  taking  and  detalniBg  of  the 


Case.    The  opinion  states  the  facts. 

Knox^  for  the  plaintiff  in  error. 

Black,  for  the  defendant  in  error. 

By  Court,  Eshnsdt,  J.  Butler  and  Campbell  were  the  owners 
of  a  steamboat  which  was  tortiously  taken  from  them,  and  de- 
tained for  some  considerable  time  by  the  sheriff  of  the  county, 
against  whom  they  brought  an  action  of  trespass,  and  obtained  a 
Terdict  against  him  in  their  favor  for  four  hundred  dollars.  Be- 
fore however  a  judgment  was  had  on  the  verdict,  a  release  of  the 
damages  was  executed  and  filed  by  Campbell  in  the  clerk's  office 
with  the  papers  of  the  cause,  which  caused  the  court  to  anest 
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the  judgment.  Thus  Campbell,  by  bis  act,  without  the  consent 
of  Butler,  prevented  Butler  from  receiving  any  portion  of  the 
damages  recovered.  They  were  equal  owners  of  the  steamboat, 
and  consequently  entitled  to  receive  equal  portions  of  the  dam- 
ages recovered.  The  court  below,  however,  seem  to  have  con- 
sidered Butler  and  Campbell  not  as  tenants  in  common  of  the 
boat,  but  as  joint  owners,  and  quoad  hoc  special  partners;  and 
therefore  no  action  would  lie  by  the  assignee  of  Butler  against 
Campbell,  excepting  an  action  of  account  render,  without  a 
settlement  first  made  between  them  of  all  their  partnership  ac- 
counts, and  a  balance  struck  in  his  favor  before  commencing  the 
Buit;  and  accordingly  so  instructed  the  jury. 

Now  in  this  we  think  the  court  ezred,  for  it  seems  to  be  set- 
tled by  a  train  of  decisions,  that  part  owners  of  a  ship  are  gen- 
erally considered  as  tenants  in  common,  and  not  as  joint  tenants: 
Ex  parte  Harrison,  2  Bose,  76;  MerriU  v.  BarOeU,  6  Pick.  46; 
Thomdike  v.  De  Wolf,  Id.  120;  NicoU  v.  Miim/ord,  4  Johns.  Ch. 
622.  This  I  take  to  be  the  clear  established  rule  on  the  subject, 
when  nothing  more  appears  than  that  they  are  part  owners  of 
the  vessel;  yet  it  may  be  that  a  special  partnership  may  exist 
between  them  in  the  ship  as  well  as  the  cargo  in  regard  to  a 
particular  voyage  or  adventure,  and  the  proceeds  arising  from 
the  sale  of  the  ship  and  cargo,  and  the  profits  of  the  adventure: 
See  Mum/ord  y,  NicoU,  on  appeal,  20  Johns.  611.  Ship  owners 
are  analogous  also  to  partners,  and  liable  as  such  for  necessary 
repairs,  and  stores  ordered  by  one  of  themselves  for  the  vessel: 
ScoUin  V.  Stanley  etal.,1  Dall.  129.  See  Gow  on  Part.  47, 48,  in 
noHs.  But  there  is  nothing  whatever  in  this  case  to  take  it  out 
of  the  general  rule;  and  it  must  therefore  be  considered  as  a 
claim  presented  between  tenants  in  common,  where  each  being 
an  owner  of  one  undivided  half  of  the  boat,  each  must  be  con- 
sidered as  entitled  to  receive  one  half  of  the  damages  recovered, 
for  a  tortious  taking  and  detaining  of  the  boat  from  them  for  a 
considerable  length  of  time.  Suppose  the  sheriff  had  tortiously 
converted  the  boat  entirely  to  his  own  use,  and  there  had  been 
a  recovery  in  the  action  of  trespass  brought  against  him  for  the 
full  value  of  the  boat,  and  the  defendant  here  had  received  the 
whole  amount  of  the  recovery,  or  had  released  it  to  the  sheriff. 
It  would  scarcely  be  pretended,  I  apprehend,  that  he  would  not 
be  liable  in  an  action  on  the  case,  such  as  this  is,  to  pay  over  to 
the  plaintiff  the  one  half  of  the  amount  of  the  damages  received 
l^  him,  or  that  he  prevented  the  plaintiff  from  receiving  by  his 
releasing  the  sheriff;  yet  the  two  cases  must  rest  and  turn  upon 
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the  same  principle.  The  only  difference  is  in  the  extent  of  the 
injiixy  and  the  amotint  claimed.  The  recoyeiy  had  against  the 
Bheriff  was  not  for  or  in  regard  to  the  profits  or  proceeds  of  any 
particular  voyage,  or  adventure  of  the  boat,  nor  for  the  proceeds 
arising  from  the  sale  of  it  and  cargo,  so  as  to  bring  the  case 
within  the  principle  laid  down  in  Mumford  v.  NicoU,  20  Johns. 
611;  suppofflng  the  principle  there  to  be  correct,  in  regard  to 
which  I  give  no  opinion.  In  truth,  the  recovery  had  against 
the  sheriff  was  not  for  or  an  account  of  any  profit  made  in  any 
way  by  the  use  of  the  boat,  but  for  a  willful  and  tortious  taking 
the  boat  from  the  true  owners,  so  as  to  deprive  them  of  the  use 
of  her.  There  is  therefore  not  the  least  shadow  of  ground  for 
Ekening  the  transaction,  in  any  respect,  to  a  partnership  of  either 
a  special  or  general  nature. 

The  judgment  of  the  court  below  is  reversed,  and  a  venire  de 
novo  awarded. 


Pabt  Owkkbs  of  Ships,  Relations  Ain>  LiAuums  of,  to  Each  Otbkbs 
SttCarroU  v.  WcOera^  13  Am.  Deo.  316,  and  note;  Jonu  y.  PUeher,  24  Id.  716; 
Thorn  V.  SmUhard^  26  Id.  467.  In  MarahaU  y.  Wkutow,  25  Id.  264,  it  wm 
held  that  a  port  owner  of  a  yeoeel  might  maintain  agtmnprit  against  hia  oo- 
owner  to  reooyer  the  ezce«i  oontributed  by  him  in  boilding  the  ahim  although 
there  had  been  no  iJonidation  of  their  aooonnta,  or  balaaoa  aaoertained. 


WoiiP  V.  FusnL 

[1  PaaanLyAMiA  BzAn,  4SB.] 

PMnaasoKT  Notb  Gnmr  nr  8  atisf  Acnoir  of  a  prior  one,  optfatea  as  a  dia* 

ofaarge,  and  releaaea  the  aaretiea  thereon. 
BmmuoN  of  Tm  of  Patmknt  of  a  Pboiobsobt  Notb,  to  which  one  ol 

two  Boretiee  aaaenta,  and  the  other  does  not,  doea  not  releaae  the  aorety 

aeaenting.. 
Dbaweb  of  a  Notk,  IK  WHOSB  FAyoB  AN  AwABB  oiiappealed  from  waa 

made,  is  not  a  competent  witness  in  a  soit  thereon,  although  at  the  time 

hia  testimony  is  ofifored,  he  is  a  certified  banknipt,  and  without  any  in- 

tenst  in  the  eyent  of  the  suit. 

Assumpsit.    The  opinion  states  the  fiiots. 

Waieon^  for  the  plaintiff  in  error. 

Chw,  for  the  defendants  in  error. 

By  CSoiort,  Bogbbs,  J.  This  was  an  action  of  aemn^mi  to  re- 
eorer  the  aznotint  of  a  promissory  note  giyen  by  Jamee  W.  Stew- 
art, the  drawer,  and  Peter  Kennedy  and  Dayid  Wolf,  suretieSy 
to  Peter  and  Abner  Fink.  The  caase  was  referred  to  arbitxatom. 
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who  awarded  in  fayor  of  plaintiffs,  against  James  W.  Stewart^ 
the  drawer,  and  David  Wolf,  one  of  the  sureties,  and  in  favor 
of  Peter  Kennedy,  the  other  surety.  From  this  award,  Wolf, 
the  surety,  and  one  of  the  defendants,  appealed.  No  appeal 
was  entered  by  plaintiff  nor  by  the  other  defendants.  The  cause 
therefore  was  tried  in  the  name  of  Peter  and  Abner  Fink,  the 
plaintiffs,  against  David  Wolf,  the  defendant.  The  defense  be- 
fore the  arbitrators  was,  that  the  plaintiffs  accepted  the  note  of 
the  drawer,  Stewart,  and  a  certain  Charles  Ensell,  in  satisfac- 
tion of  the  debt  on  which  suit  was  brought.  And  secondly,  if 
not  in  satisfaction,  yet  that  time  was  given,  without  the  assent 
of  the  sureties,  whereby  they  were  discharged.  On  the  trial, 
the  plaintiffs  gave  in  evidence  the  joint  note,  and  rested.  Where- 
upon the  defendants,  after  giving  in  evidence  the  deposition  of 
Charles  Ensell,  offered  the  deposition  of  James  W.  Stewart,  the 
drawer  of  the  note,  taken  since  the  award  of  arbitrators  against 
him,  with  proof  that  he  was  a  certificated  bankrupt.  The  evi- 
dence was  rejected  by  the  court,  and  this  is  the  first  error. 

The  defendant  requested  the  court  to  charge  the  jury:  1.  That 
Peter  Kennedy,  one  of  the  sureties,  having  been  discharged  in 
law  from  all  liability  on  the  note,  by  means  of  the  award  of  arbi- 
trators in  his  favor,  unappealed  from,  that  discharge  operates  to 
the  release  and  discharge  of  the  defendants  in  this  issue.  2» 
That  the  obligation  on  which  suit  is  brought  being  a  joint  one, 
and  the  plaintiff  having  brought  his  suit  against  all  the  prom- 
isors, and  the  arbitrators  having  awarded  in  favor  of  Kennedy, 
and  against  Wolf  and  Stewart,  it  was  the  duty  of  the  plaintiff 
to  appeal  from  the  award  of  arbitrators  in  favor  of  Kennedy,  so 
that  the  ultimate  liability  of  Kennedy  to  contribute  his  propor- 
tion of  the  amount  recovered  should  be  unaffected  by  a  subsist- 
ing judgment  in  his  &vor.  3.  That  a  new  note  having  been 
given  by  Stewart,  with  Charles  Ensell  as  indorser,  and  accepted 
by  the  plaintiff,  by  which  time  was  given,  the  defendant  Wolf 
is  thereby  discharged.  The  answer  of  the  court  to  these  propo- 
sitions is  assigned  for  error. 

It  can  not  be  doubted,  and  so  the  court  instructed  the  jury, 
that  if  the  last  note  was  given  in  satisfaction  of  the  first,  all  the 
defendants  were  discharged,  and  the  remedy  was  on  the  last 
note.  But  if  merely  time  was  given,  and  the  one  sureliy  assented 
to  the  arrangement,  and  the  other  did  not;  and  this  was  the 
opinion  of  the  arbitrators,  as  distinctly  appears  from  the  award 
itself « their  discrimination  was  just.  It  was  their  duty,  as  thej 
did,  to  find  an  award  against  the  drawer  and  the  muetj  whe 
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•greed  to  the  anangement,  and  in  favor  of  the  surely  who  had 
made  no  agreement  on  the  subject.  Why,  therefore,  should 
the  plaintiff  appeal  from  an  aT^ard  which  he  knew  to  be  just, 
and  harass  the  other  surety  with  a  suit,  which  he  was  convinced 
could  not  be  maintained  ?  The  note  was  joint,  of  course  the  suit 
must  be  joint;  and  I  see  no  other  course  which  the  plaintiff 
could  pursue.  There  is  no  error  in  the  answer  of  the  court  to 
this  point. 

But  was  the  court  right  in  ruling  out  the  evidence  of  the 
drawer  in  whose  favor  an  award  unappealed  from  was  made, 
and  who  at  the  time  the  deposition  was  taken  was  a  certificated 
bankrupt  ?  It  must  be  admitted  that  the  witness  had  not  a  particle 
of  interest  in  the  event  of  the  suit.  Bias  he  may  probably  have 
had;  but  the  exclusion  of  a  witness  can  not  be  rested  on  that 
ground.  The  only  tenable  objection  is,  that  at  the  time  of  the 
impetration  of  the  writ  and  the  award,  he  was  a  party  to  tho 
suit.  Is  this  a  valid  objection  to  his  competency?  We  are  of 
opinion  it  is.  In  Wood  v.  ConneU,  2  Whart.  542,  it  was  held» 
that  where  in  a  suit  against  three  partners,  one  of  them  is  re- 
turned non  esi  inverUuSy  he  is  not  a  competent  witness  for  the 
other  defendants.  It  is  true  the  witness  was  excluded  because 
of  interest;  and  in  this  essential  particular  the  case  differs 
from  the  present  The  point  is  new  in  this  state,  but  in  other 
states  it  has  been  repeatedly  decided.  A  party  to  the  record 
can  not  be  sworn  as  a  witness  if  objected  to.  This  was  ruled 
in  the  case  of  the  Supervisors  of  Chenango  v.  BirdsaU,  4  Wend. 
467,  where  one  of  the  defendants  was  offered  as  a  witness  by  the 
plaintiff,  and  objected  to  by  another  defendant.  In  Schermer* 
horn  V.  Schermerhom,  1  Id.  119,  it  is  decided  that  the  party  in 
a  cause  is  allowed  to  prove  the  loss  of  a  written  instrument,  but 
beyond  this  the  rule  is  to  exclude  a  party  as  a  witness.  In 
CommontoeaUh  v.  Marsh  and  Barton,  10  Pick.  57,  where  two  are 
jointly  indicted  for  uttering  a  forged  note,  and  the  trial  of  one 
of  them  was  postponed;  it  was  held  that  he  could  not  be  called 
as  a  witness  for  the  other.  And  to  the  same  effect  is  Stein  v» 
Bowman^  13  Pet.  209,  where  it  is  declared  that  no  rule  is  better 
established  than  that  a  party  can  not  be  a  witness  in  his  own 
cause. 

In  ScoU  V.  LLoydy  12  Pet.  149,  the  court  overruled  the  decision 
in  1  Pet.  C.  C.  801,  where  it  was  held  that  a  party  named  in  the 
record  might  be  released  so  as  to  constitute  him  a  competent 
witness.  In  Ward  v.  Eiaydon,  2  Esp.  553,  however,  it  was  ruled, 
that  whore  one  defendant  has  let  judgment  go  by  default,  and 
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the  other  has  pleaded,  the  defendant  who  has  suffered  judgment 
by  default  is  a  good  witness  for  the  other  defendant,  who  has 
pleaded.  This  decision  is  in  opposition  to  the  cases  dted,  and 
their  own  role,  which  is  that  a  party  to  the  record  can  not  be 
examined  as  a  witness.  This  case  seems  to  have  been  decided 
on  the  principle  that  the  witness  ceased  to  have  an  interest.  But 
the  reason  for  excluding  a  witness  is  not  on  the  ground  of  inter- 
est; it  arises  from  considerations  of  policy,  as  appears  from  all 
the  cases.  He  does  not  cease  to  be  a  })arty  to  the  record  when  he 
suffers  judgment  by  default.  This  may  be,  and  sometimes  will 
be  suffered  (as  in  case  of  insolvency),  for  the  express  purpose 
of  being  a  witness  for  his  co-defendants.  Neither  should  he  be 
allowed  to  qualify  himself  by  avoiding  service  of  the  writ.  Gh^eat 
mischief  has  arisen  by  allowing  plaintiffs  to  become  witnesses, 
and  the  mischief  became  so  intolerable  that  we  were  obliged  from 
necessity  to  retrace  our  steps.  It  gave  plaintiffs  an  unfair  advan- 
tage over  defendants,  and  we  must  avoid  running  into  the  oppo- 
site extreme  by  giving  encouragement  to  management  on  the 
part  of  defendants  to  tiie  injury  of  plaintiffis.  It  is  better  that  a 
just  cause  should  be  occasionally  lost,  than  that  a  temptation 
should  be  offered  to  perjmy.  So  is  the  wisest  part  of  the  wisest 
of  all  prayers,  ''  Suffer  us  not  to  be  led  into  temptation." 

Such  a  role,  as  is  said  in  ScoU  v.  Lloyd,  supra,  would  hold  out 
to  parties  a  strong  temptation  to  perjury,  and  we  think  it  is  not 
tfostained  either  by  principle  or  authorily. 

Judgment  affirmed. 

Givnra  KoTB  Opxbatks  ab  Patmxnt  or  Pbb-xxistino  Dm,  WHSar:  NhfA 
V.  MaUeU,  2  Am.  Deo.  622;  Thatcher  v.  Dhumore,  4 1<L  61;  Mcm$a^  v.  Jftf- 
Oee,  Id.  105;  WhUbeek  v.  Van  Keu,  6  Id.  383;  Wrighi  r .  Croeierp  Ware  Co., 
6  Id.  68,  and  note;  Barrelli  v.  Brown,  10  Id.  683,  and  uote;  Vamet  v.  N<M6-> 
iarough,  11  Id.  48,  and  note;  Seed  v.Van  Ogtrand,  19 1  i.  529;  OUimv.  SmUkt 
^  Id.  452,  and  note;  HutMns  v.  OleuU,  24  Id.  634^  and  note;  Ilarrimm  v. 
ffkkSf  27  Id.  638;  Jonu  v.  Johmon,  38  Id.  760,  and  prior  oaaes  oited  innotet. 

BzTiNBiON  or  Tm  or  Patmbht,  whxn  Rin.»ASM  SuBims:  See  thia  aab* 
Jeot  diooniwed  at  length  in  thenotea  to  Cope  v.  SmUh,  11  Am.  Dee,  589;  OkU 
▼.  Speneer,  30  Id.  257,  in  whieh  the  prior  oaaea  in  thia  aeriea  are  revtewed. 

Ths  punoipal  oabk is  oitkd  in  €fate»  v.  ATcuJI,  60aL  196,  to  theeffiwt  tiial 
aparty  to  the  reoord  ia  not  oompetent  to  teitify. 
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Eeniiedy  v.  Wabb. 


baoDSOEr  Cohtkacv,  Founded  on  thx  CoNSXDXBATioir  of  aatenl  lovv 
and  aflfootioiiy  oan  not  be  enforced  in  equity,  nor  can  damaget  for  tbo 
braacfa  tlierBof  be  recovered  at  law. 

AonoN  on  the  case,  brought  bjr  the  defendant  in  error,  against 
the  ezeoutors  of  Kennedy,  for  the  breach  of  an  agreement  to 
convey  certain  lands.    The  further  facts  appear  in  the  oixinion. 

OalbraUh^  for  the  plaintiff  in  error. 

Babbit  f  for  the  defendant  in  error. 

37  Court,  Gibson,  C.  J.  An  equitable  assignment  of  a  chose 
in  action  is  said  by  Mr.  Butler  (Co.  Lit.  232  b,  note  1),  to  be  a 
declaration  of  trust  with  an  agreement  to  permit  the  assignee 
to  sue  in  the  assignor's  name.  The  contract  being  consequently 
executory,  must  have  a  consideration  to  support  it,  without 
which  eqtiity  would  no  more  execute  it  than  the  law  would  make 
the  breaclTbf  it  a  subject  of  compensation.  It  was  indeed  said, 
in  Carteret  v.  Pasclial,  8  P.  Wms.  199,  that  a  parol  contract 
might  be  good  without  consideration,  though  not  to  bar  a  wife's 
right  of  survivorship  by  the  assignment  of  her  chose  in  action. 
But  the  law  is  decidedly  settled  otherwise  by  Eobinson  v.  Vavct- 
9or,  Yin.  Abr.,  tit.  Assignment,  D.,  case  29;  Crouch  v.  MarHn^  2 
Vem.  596;  Sufolk  v.  GreenviU,  3  Ch.  Kep.  90;  WhitehiU  v.  Wtl- 
son^  3  Pa.  413  [24  Am.  Dec.  326],  and  a  dictuin  of  Lord  Keeper 
Bridgeman,  2  Freem.  145.  What  is  the  proper  consideration  ? 
Consanguinity  is  sufficient  to  raise  a  use;  but  that  it  is  not  a 
consideration  for  an  assignment  like  the  present,  is  shown  by 
Bret  V.  J.  S.  and  Wi/e^  Cro.  Eliz.  756,  where  it  was  held  that 
natural  affection  is  not  a  sufficient  consideration  for  an  assumpsit 
to  ground  an  action.  Harford  v.  Oardiner^  2  Leon.  30;  Best  v. 
JMy^  1  Sid.  38;  and  Butcher  v.  Andrews,  Carth.  446,  are  to  the 
same  effect.  It  was  indeed  said  by  Lord  Mansfield  and  Mr. 
Justice  Buller,  in  Hawhes  v.  Sanders^  Cowp.  289,  and  repeated 
by  Lord  Mansfield  in  Trueman  v.  Fenlon,  Id.  544,  *'  that  a  legal 
or  eqtiitable  duty  is  a  sufficient  consideration  for  an  actual 
promise;  that  when  a  man  is  under  a  moral  obligation  which  no 
court  of  law  or  equity  can  enforce  and  he  promises,  the  honesty 
and  rectitude  of  the  thing  is  a  consideration."  And  it  may  be 
said  that  a  man  is  morally  bound  to  nourish  and  provide  for  his 
own  children.    But  it  is  shown  by  a  masterly  review  of  all  the 
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cases  in  a  note  to  Wennatt  y.  Adney,  3  Bos.  &  Pul.  249,  that 
Lord  Mansfield's  principle  was  intended  for  cases  in  which  the 
promisor  has  received  an  actual  benefit,  but  is  protected  from 
liability  for  it  by  some  statute  or  stubborn  rule  of  law.  All  the 
cases  put  by  him  for  the  sake  of  illustration  are  certainly  of  that 
stamp.  "  Indeed  Lord  Mansfield  appears/'  adds  the  annotator, 
'*to  have  used  the  term  moral  obligation,  not  as  expressive  of 
any  vague  or  undefined  claim  arising  from  nearness  of  relation- 
ship, but  of  those  imperative  duties  which  would  be  enforceable 
at  law  were  it  not  for  some  positive  rule  which,  with  a  view  to 
general  benefit,  exempts  the  party  in  that  particular  instance 
from  legal  liability."  And  this  restriction  of  the  principle 
which  reconciles  it  to  the  older  authorities,  is  sanctioned  by 
Mills  V.  Wyman,  3  Pick.  207,  in  which  the  court  refused  to  en- 
force a  written  promise  to  pay  a  son's  expenses  incurred  when 
sick  among  strangers.  I  am  aware  that  the  principle  was  ruled 
differentiy  by  this  court  in  WenU  v.  Dehaven,  1  Serg.  &  B.  312» 
where  a  parol  relinquishment  of  a  mortgage  debt,  in  favor  of  a 
child,  was  held  good  without  consideration,  because,  though  un* 
sealed,  it  was  written:  a  reason  that  was  rejected  In  WhitehiU  v. 
WUsan,  2  Pa.  413  [24  Am.  Dec.  326],  already  quoted,  but  in 
which  my  own  suggestion  of  a  reason  for  the  decision,  that  the 
relinquishment  was  for  natural  love  and  affection,  was  no  better. 
WenU  V.  Dehaven,  1  Serg.  &  11.  312,  is  not  to  be  sustained  on 
any  ground.  Every  man  is  indeed  under  a  moral  obligation  to 
maintain  and  provide  for  his  offspiiog;  but  it  is  an  obligation 
which  springs  from  the  dictates  of  his  nature;  not  from  a  ben- 
efit received  from  the  parent,  or  a  prejudice  suffered  by  the  child. 
What,  then,  was  the  consideration  of  the  assignment  before  us? 
Kennedy,  whose  executors  are  sued  on  a  parol  agreement  to 
convey  land  to  his  son-in-law,  Ware,  assigned  by  the  instru- 
mentality of  his  son,  to  whom  he  had  conveyed  his  estate  in 
special  trust,  a  judgment  against  Avery  in  advancement  of  his 
daughter,  Ware's  wife.  The  trust  being  subsequentiy  revoked 
and  the  estate  reconveyed,  Kennedy  promised  to  convey  to 
Ware  a  particular  lot  of  land  in  lieu  of  part  of  the  judgment 
which  was  re-assigned  to  him.  The  judge  charged,  that  the 
promise  would  sustain  the  action;  but  according  to  the  cases 
brought  into  view,  the  first  assignment  of  the  judgment,  being 
in  consideration  of  natural  love  and  affection,  was  void;  and  as 
Ware  had  nothing  in  it  to  give  back,  Kennedy's  promise  to  con- 
vey on  the  foot  of  it  was  also  void.  The  partial  rescission  of 
the  first  assignment  was  not  the  compromise  of  a  contested 
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right;  and  there  was  therefore  no  consideration  for  the  agxee- 
tiicut  oik  that  or  any  other  ground. 
Judgment  reTersed. 

ExBcuTOBT  Contract,  Fouvdbd  upon  a  Considxbation  of  Lon  Am 
AFracnoN,  can  not  be  enforoed:  Anderson  ▼.  (Treat,  23  Am.  Deo.  417»  end 
note,  in  whieh  thie  eabjeot  is  considered  at  length. 


Hood  v.  Fahnestook. 

[1   PSSJMlLTAinA  BTATS,  410.] 

IVBATsm  PuTb  A  Paxtt  ON  INQUIRY,  provided  the  inqoiry  becomes  a 
daty,  and  woald  lead  to  a  knowledge  of  the  reqoiied  fact  by  the  eisr- 
cise  of  ordinary  diligence,  amoiinta  in  law  to  notice. 

Purchaser  op  Land  in  ths  Possbssion  of  Tenants  Is  chargeable  with  no- 
tice of  the  extent  of  their  interests. 

Ejectment.  Both  parties  derived  title  from  one  Jacob  Her- 
rington:  the  plaintiff,  by  Tirtae  of  a  purchase  under  a  judg- 
ment against  him  in  1834,  and  the  defendant,  by  mesne  convey- 
ances, the  first  of  which  was  a  fraudulent  conveyance  to  his 
brother  James,  made  in  1822.  It  appeared  that  Jacob  had  been 
in  the  continuous  possession  of  the  land  up  to  and  at  the  time 
of  the  defendant's  purchase,  by  his  tenants.  The  further  facta 
appear  in  the  opinion. 

HoUiein,  for  the  plaintiff  in  error. 

Peargon,  for  the  defendant  in  error. 

By  Court,  Bogebs,  J.  It  seems  to  be  conceded,  that  the  con- 
veyance of  Jacob  Herrington  to  his  brother,  James  Herrington, 
Avas  fraudulent,  and  as  such,  void  against  his  creditors.  The 
title,  therefore,  that  Magill  the  sheriff's  vendee  acquired,  was 
avoidable  by  the  creditors  of  the  grantor.  The  defendant  con- 
tends that  he  is  in  a  better  situation  than  Magill,  because  he 
insists,  that  he  stands  in  the  attitude  of  a  bona  fide  purchaser 
for  a  valuable  consideration,  without  notice,  and  protected  by 
the  statute  of  13  and  27  Eliz. :  Hood  v.  Fahnestock,  8  Watts,  489 
(34  Am.  Dec.  489].  This  case  depends  on  the  doctrine  of 
notices,  viz.,  whether  the  defendant  had  either  express  or  im- 
plied notice  of  the  fraudulent  transaction  between  the  original 
grantor  and  grantee.  It  appears,  that  after  the  fraudulent  cou- 
veyahce  the  grantor  retained  the  possession  as  before,  exercis- 
ing every  act  of  ownership  over  it,  and  at  the  time  of  the  pur- 
ehaae  he  was  in  the  actual  possession,  holding  the  premises  bj 
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his  tenant.  tJnder  this  state  of  bets,  the  oonrt  inatmoted  the 
jury  that  the  possession  of  the  lot  in  controTersy  by*  Jaoob'a 
tenant,  when  Magill  sold  to  Hood,  was  constmc^ye  notice  to 
Hood  of  Jacob's  fraudulent  couTeyanoe  to  his  brother  James. 
This  instruction  is  assigned  for  error.  The  doctrine  of  con- 
structive notice,  says  Mr.  Justice  Sergeant  in  Jaques  t.  T^dbt, 
7  Watts,  271,  seems  not  to  be  very  accurately  settled.  It  is 
difficult,  observes  Mr.  Sugden,  to  say  what  will  amount  to  con- 
structive notice:  Sug.  Y.  and  P.  534.  And  Chancellor  Kent  re- 
marks that  the  doctrine  of  constructive  notice  is  very  greatly 
surcharged  with  cases  abounding  in  refinement.  It  is  difficult 
to  define  with  precision  the  rule  which  regulates  implied  or  con- 
structivo  notice,  for  it  depends  on  the  infinitely  varied  circum- 
stances of  each  case.  To  this  I  must  be  permitted  to  add,  that 
there  is  no  class  of  cases  which  requires  stricter  scrutiny  and 
more  minute  attention  than  transfers  of  real  estate  from  fraudu- 
lent grantors;  for  there  is  no  device  more  common  among  the 
multiplied  and  infinite  schemes  of  villainy,  than  attempts  to 
cover  up  and  conceal  from  investigation  the  iniquity  of  the  orig- 
inal transaction,  by  covinous  conveyances  to  third  persons. 
Although  it  is  true  that  the  doctrine  of  constructive  notice  in 
all  cases  may  not  be  accurately  defined;  yet  there  are  certain 
elementary  principles  embracing  a  wide  circle  of  cases  which 
are  well  settled.  Thus,  whatever  puts  a  pariy  on  inquiry 
amounts  in  judgment  of  law  to  notice;  provided  the  inquiry  be- 
comes a  duty,  as  in  the  case  of  purchasers  and  creditors,  and 
would  lead  to  a  knowledge  of  the  required  fact  by  the  exercise 
of  ordinary  diligence  and  understanding.  So  every  purchaser 
of  land  must  be  presumed  to  know,  whether  the  possession  be 
vacant  or  not.  The  purchaser  of  an  estate  in  the  possession  of 
tenants  is  chargeable  with  notice  of  the  extent  of  their  interests 
as  tenants;  for,  having  knowledge  of  the  tenancy,  he  is  bound 
to  inform  himself  of  the  conditions  of  the  lease:  Jaqtiss  v.  Weeks, 
7  Watts,  27G;  and  Kent's  Com.  179. 

Now,  here  stands  the  cose:  Hood,  the  purchaser  from  Magill, 
knew,  or,  which  in  law  is  the  same  thing,  ought  to  have  known, 
that  there  was  a  tenant  in  possession  of  the  estate  he  was  about 
to  purchase.  He  was  bound  to  inform  himself,  as  we  have  seen, 
of  the  conditions  of  the  lease;  and  in  doing  so  he  must  have 
discovered,  if  he  was  before  ignorant  of  the  fact,  that  the  per- 
son in  possession  held  it  as  the  tenant  of  Jacob  Herrington,  the 
man  who,  in  conjunction  with  his  brother,  concocted  the  fraud. 
The  purchaser  was  bound  to  make  inquiry;  and  if  this  dutyi 
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which  the  law  throws  upon  him,  had  been  exercised  with  due  dil« 
igence,  and  proper  discretion,  can  a  doubt  remain,  it  would  have 
led  to  a  knowledge  of  the  important  fact,  that  Jacob  Herrington 
was  the  landlord  of  the  tenant  in  possession  ?  a  position  of  things 
totally  inconsistent  and  irreconcilable  with  the  title  of  Magill. 
Possessed  of  this  information,  the  most  natural  inquiry  would 
be,  why  is  it  that  you,  Jacob  Herrington,  claim  to  be  landlord 
of  the  tnust  in  possession,  after  the  conyeyance  of  all  your  in- 
terest in  the  premises  to  James  Herrington?  This  would  have 
been  a  question  difficult  to  answer,  and  must  have  cTentually 
led  to  a  knowledge  of  that  which  was  notorious  to  the  whole 
neighborhood,  and  to  none  more  than  Magill  himself:  that  the 
whole  matter  was  a  Tile  contriyance  to  defraud  the  creditors 
of  the  fraudulent  grantor.  Hood  must,  at  any  rate,  have 
disooTered,  that  doubts  and  difficulties  surroimded  the  title. 
I  agree,  that  knowledge  of  the  possession  has  not  the  effect  of 
▼isiting  the  purchaser  with  notice  of  eveiy  fact  and  cifcum- 
stanoe,  which  he  might  have  learned  by  making  inquiry  of  the 
persons  in  possession.  But  here  we  can  not  avoid  belieying, 
that  ordinary  diligence  and  understanding  on  the  part  of  the 
purchaser  would  have  eventually  led  to  the  knowledge  of  cir- 
cumstances, which  would  have  prevented  any  prudent  man  from 
becoming  a  purchaser.  It  is  not  a  case  of  ordinary  lack  of 
care,  but  of  such  gross  laches  as  induces  the  belief  that  nothing 
but  the  peculiar  condition  of  purchaser  caused  him  to  inter- 
meddle with  the  estate.  The  case  presents  no  feature,  view  it 
in  whatever  aspect  we  may,  which,  on  any  principle  of  law  or 
equity,  puts  the  vendee  in  a  better  position  than  the  vendor. 

Notwithstanding  occasional  remarks  which  escape  judges,  that 
the  doctrine  of  constructive  notice  has  been  carried  to  the  verge 
of  propriety;  yet  I  must  be  permitted  to  say,  that  when  there  is 
no  de&ult,  as,  for  example,  when  the  rights  of  creditors  are  in- 
volved, the  doctrine,  in  the  broadest  extent  to  which  it  has  as 
yet  been  carried,  is  founded  in  the  maturest  wisdom.  Con- 
structive notice,  in  truth,  in  a  great  majority  of  cases,  is  actual 
notice;  it  answers  every  purpose  of  informing  purchasers  of 
every  &ct  which  is  necessary  for  their  security.  It  is  an  unrea- 
sonable assumption  that  purchasers  are  so  negligent,  when  they 
have  the  means  of  knowledge,  as  not  to  make  the  usual  inquiries 
as  to  the  state  of  the  title  to  the  estate  which  they  intend  to  pur- 
chase. The  fact,  in  most  cases,  is  in  consonance  with  the  legal 
presumption,  that  inquiries  are  set  on  foot  which  lead  to  an 
actual  knowledge  of  every  requisite  fact.     Constructive  notice 
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most  suffice,  unless  we  are  to  do  infinite  injustice;  for  if  the 
law  was  so  unreasonable  as  to  require  actual,  express,  and  pos- 
itive notice  to  be  brought  home  to  the  purchaser,  it  would  be  so 
difficult  and  impracticable,  in  many  cases,  as  to  frustrate  the 
end)  of  justice;  it  would  serve  as  a  cover  to  fraud,  and  no  cred- 
itor would  be  safe  from  the  cunning  devices  of  fraudulent  debt- 
ors. Mr.  Sugden,  in  his  treatise  on  vendors,  vol.  2,  p.  339,  it 
is  true,  says:  Notice  of  a  tenancy  will  not,  it  seems,  affect  a  pur- 
chaser with  constructive  notice  of  the  lessor's  title.  Therefore, 
if  a  person  equitably  entitled  to  an  estate  let  it  to  a  tenant,  who 
takes  possession;  and  then  the  person  having  the  legal  title  seUs 
it  to  a  person,  who  purchases  bona  Jide,  and  without  notice  of 
the  equitable  claim;  the  purchaser  must  hold  against  the  equi- 
table owner,  although  he  have  notice  of  the  tenant  being  in 
possession.  For  this  position  no  authority  is  dted,  and  the 
principle  is  announced  with  becoming  diffidence.  The  doctrine, 
however,  is  noticed  without  approbation  by  Mr.  Justice  Yeates, 
in  Lessees  o/BiUington  v.  Welsh,  5  Binn.  134  [6  Am.  Dec.  406], 
and  by  Judge  Story,  in  Flagg  v.  Mann,  2  Sumn.  655,  with  the 
remark,  that  it  would  be  pushing  the  doctrine  of  constructive 
notice  to  a  great  degree  of  extravagance,  if  held  that  a  purchaser 
was  bound  to  know,  not  only  the  title  of  the  party  in  possession, 
but  all  its  derivative  sources.  However  just  this  may  be,  as  a 
general  remark,  and  there  is  solid  room  to  differ  from  that  em- 
inent judge,  I  see  nothing  extravagant  in  the  application  of  the 
rule  to  this  and  similar  cases,  which  must  depend,  as  Chancellor 
Kent  justly  remarks,  upon  the  infinite  varied  circumstances  of 
each  case.  The  doctrine,  in  truth,  is  absolutely  necessary  to 
guard  the  rights  of  creditors  from  a  palpable  fraud,  or,  to  say  the 
least  of  it,  from  such  negligence  and  omission  of  duty  as  amounts 
to  fraud.  It  is  nothing  to  the  purpose  that  Hood  lives  at  a  dis- 
tance from  the  property;  for  this  can  not  excuse  him  from  making 
the  necessary  inquiries,  either  by  himself  or  through  the  agency 
of  another.  No  person  can  doubt,  that  if  ordintiry  and  common 
prudence  had  been  observed,  this  purchase  would  not  have  been 
made;  granting,  as  we  are  bound  to  do,  that  Hood  was  disposed 
to  hold  to  the  principles  of  right  and  justice,  which  forbid  that 
the  property  of  one  man  should  go  to  pay  the  debts  of  another. 
Thus  much  for  general  principles.  How  stands  the  question 
on  authority?  It  is  not  a  new  question  in  this  state,  and,  what- 
ever may  be  thought  of  it  elsewhere,  it  is  settled  here.  Thus,  in 
SaUor  V.  ffertzog,  4  Whart.  266,  a  cause  tried  at  nisi  prius,  the 
judge,  in  charging  the  jury  as  to  constructive  notioe  of  title. 
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pat  the  lancQord  and  tenants  in  precisely  the  same  categoiy. 
One  of  the  points  of  defense,  on  which  great  reliance  was 
placed,  was,  that  certain  persons,  under  whom  the  defendants 
claimed,  were  bona  fide  purchasers,  without  notice;  and  in  that 
aspect  of  the  case  the  charge  was  given.  The  defendant  moved 
the  court  in  bank  for  a  new  trial,  and  among  other  matters  as- 
signed this  part  of  the  charge  for  error.  But  although  the 
cause  was  ordered  for  a  new  trial,  yet  the  fact  was  expressly  af- 
firmed; the  court  observing,  **  that  after  a  very  full  and  elaborate 
discussion  of  the  points  made  by  the  counsel  on  both  sides,  and 
on  deliberate  consideration  of  them,  we  are  well  satisfied  they 
are  correctly  answered  by  the  judges."  It  is,  therefore,  in  vain 
to  say,  that  this  principle  was  not  disputed,  no  authoriiy  read 
to  the  court,  and  that  the  controversy  was  as  to  the  fact  of 

's  possession.    All  the  points  were  afiirmed,  after  a 

close  investigation,  and  the  caused  was  reversed,  because,  as 
the  court  believed,  the  verdict  was  contrary  to  the  weight  of 
evidence.  It  is  true,  the  act  of  limitations  was  one  of  the 
grounds  of  defense;  but  equally  prominent  was  the  obligation 
that  the  persons  under  whom  the  defendant  claimed  were  bona 
fide  purchasers,  and  they  certainly  were  so,  unless  they  had  no- 
tice of  the  plaintifiTs  title  arising  alone  from  the  possession  of  a 
tenant.  The  case  of  Sailor  v.  Herixog  rules  the  case,  for  it  can 
not  be  disguised,  that  if  the  defendant's  position  be  right,  the 
court  was  then  wrong.  They  are  wholly  irreconcilable  with 
each  other. 

It  will  be  observed,  that  the  case  put  by  Mr.  Sugden,  as  an 
illustration  of  the  principle  that  notice  of  a  tenancy  will  not 
affect  a  purchaser  with  constructive  notice  of  the  lessor's  title, 
is  the  case  of  a  person  equitably  entitled  to  an  estate,  who  lets 
it  to  a  tenant,  who  takes  possession;  and  then  the  person  hav- 
ing the  legal  estate  sells  to  a  person,  who  purchases  bona  fide 
and  without  notice  of  the  equitable  claim.  If  the  rule  asserted 
be  confined  to  cases,  such  as  the  example  given,  and  particu- 
larly to  countries  having  the  benefit  of  the  registry  acts,  it  i^ 
uot  objectionable;  inasmuch  as  it  established  nothing  more  than 
is  ruled  in  ScoU  v.  Gallagher,  14  Serg.  &  R.  339  [16  Am.  Dec. 
508].  The  possession  of  a  cestui  que  trust,  and  the  exercise  by 
him  of  acts  of  ownership,  are  not  constructive  notice  to  a  pur- 
chaser of  the  legal  title  from  the  trustee:  there  should  be  direct, 
express,  and  positive  notice  of  the  fact.  The  equitable  owner, 
in  ScoU  ▼.  OaUagher,  was  in  default.  It  was  his  duty  to  put  his 
title  on  record,  and  omitting  to  do  so,  he  brings  himself  vnthin 
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the  opeiation  of  a  principle  of  equity,  that  where  one  of  two  inno- 
cent persons  must  suffer,  he  who  causes  the  loss  ought  to  bear  it 
This  doctrine,  as  Mr.  Justice  Story  very  justly  obsenres  in  Flagg 
T.  Mann,  2  Sumn.  555,  is  enforced  by  considerations  arising  out 
of  our  registration  acts,  which  are  designed,  and  with  great  jus- 
tice, to  protect  purchasers  against  latent  equities.  But  it  would 
be  a  misapplication  of  a  beneficial  principle  to  apply  the  rule  to 
creditors,  who  are  not  in  default,  who  have  no  other  means  of 
protection  than  by  a  liberal  administration  of  the  consenrative 
rules,  making  it  the  imperative  duty  of  the  purchaser  of  real 
estate  to  make  diligent  inquiry  as  to  the  state  of  the  title  of  his 
vendor. 

The  other  errors  assigned  have  been  properly  abandoned  by 
the  counsel. 

Judgment  affirmed. 

Possession  or  Land,  when  Notici  of  Titlb  of  Pabtt  in  Pobbbbsiox: 
See  the  prior  caaes  in  this  series  cited  in  the  note  to  MeCanmd  y.  Seed,  88 
Am.  Dec.  131. 

Noi'iGB  PuiTiNO  A  Pastt  ON  Inquibt  AS  TO  Anotbbb'b  BxoBxa,  is  notioe 
of  those  rights:  See  the  prior  cases  in  this  series  dted  in  the  note  to  McGmmd 
▼•  JUed,  88  Am.  Dea  131. 


Cans  t;.  Renshaw. 

[3  TtMMMlLTAKUL  STAXB,  M.] 

Vbndu  in  Possession  mat  Resist  Action  fob  Pubohase  Momnr  withoat 
sorrendering  possession,  if  the  vendor  is  unable  to  make  title  according 
to  his  agreement,  and  the  vendor,  in  sach  a  case,  mast  rescind  the  agree- 
ment and  sue  for  the  possession. 

Vendsb  does  not  Waits  Objections  to  Vbndob's  Title  bt  Takdto  Pos- 
session nnder  an  agreement  to  convey  if  he  was  ignorant  of  the  defect 
at  the  time. 

SvmBNOB  Rajbino  Susfioion  tbat  Vbndob  Holds  undeb  Fbaudulbnt 
OoNVETANGE  to  him  as  creditor,  by  a  failing  debtor,  thoagfa  not  amoont- 
ing  to  clear  proof  of  f rand,  shonld  be  left  to  the  jnry  in  an  action  by 
such  vendor  sgainst  a  pnrchaser  from  him  to  recover  the  porchase  money 
fSor  the  premises,  where  the  latter  defends  on  the  gronnd  of  a  defect  ia 
the  title. 

Veedob's  Tftlb  must  be  beyond  Doubt,  or  he  can  not  compel  the  pur- 
chaser to  take  the  land  and  pay  the  purchase  money. 

OomrEYANCE  OF  Land  Subibct  to  Quitbxnt  undeb  Covenant  to  Gonvbf 
"clear  of  all  incumbrances,"  does  not  satisfy  it»  and  the  vendee  can 
not  be  compelled  to  take  the  land  with  compensation  for  the  incum- 
brance, and  the  vendee's  knowledge  of  the  ezistenoe  of  the  quitrent 
■bortly  after  the  bargain,  and  making  a  payment  thereon,  do  not  alter 
the  ease. 
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CoTZHAirr  on  artides  of  agreement  to  purchase  certain  Iand» 
for  which  the  defendant  agreed  to  make  payment  by  transferring 
certain  judgments  to  the  plaintiff  when  the  latter  should  make 
a  conveyance  ''clear  of  all  incumbrances."  The  defendant 
went  into  possession  under  the  agreement.  The  plaintiff  after- 
wards tendered  a  conTcyance  with  warranty  against  all  incum- 
brances except  quitrents.  The  defendant  objected  that  there 
were  certain  liens  on  the  land.  There  was  evidence  that  the  de- 
fendant knew  of  the  quitrents,  and  made  a  payment  thereon 
after  his  entry.  The  defendant  proved  that  the  land  was  con- 
veyed to  the  plaintiff  by  one  Schroyer,  and  that  on  the  same 
day  a  certain  judgment  was  recovered  against  Schroyer  and  the 
land  afterwards  sold  thereunder  to  a  stranger.  The  facts  as  to 
the  conveyance  to  the  plaintiff,  and  other  &cts,  appear  from  the 
opinion.  The  court  instructed  the  jury  in  substance  that  the 
defendant  could  not  keep  the  land  and  refuse  payment  on  ac- 
count of  defects  in  the  title;  that  there  must  be  clear  proof  of 
fraud  in  the  conveyance  to  the  plaintiff,  and  the  evidence  would 
not  justify  holding  the  conveyance  fraudulent;  and  that  the 
quitrents  were  a  subject  of  compensation  unless  the  defendant 
knew  of  their  existence  when  he  took  possession  and  agreed  to 
pay  them.  Verdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant brought  error.        • 

PaUerson,  for  the  plaintiff  in  error. 

Vee(^  and  Drford^  canira. 

By  Court,  Gibson,  C.  J.  A  purchaser  is  not  bound  to  take  a 
doubtful  title;  and  why  should  the  defendant  below  have  been 
bound  to  take  the  property  under  something  more  than  a  suspi- 
cion, that  the  conveyance  from  Schroyer  to  the  plaintiff  was 
tainted  with  fraud  by  18  Elizabeth  ?  Because,  it  is  said,  it  was 
his  duty,  if  the  title  was  not  such  as  he  had  bargained  for,  to 
give  back  the  possession,  and  declare  his  determination  to  aban- 
don the  contract.  And,  for  not  having  done  so,  he  is  to  pay  a 
sound  price  for  an  unsound  title!  I  am  aware  that  the  taking 
of  poaoeoHlon  may  be  a  waiver  of  objection  to  the  title,  as  was 
intimated  in  CoUon  v.  WUson,  3  P.  Wms.  193,  and  directly  de- 
cided in  Cdkraft  v.  RoebiLck,  1  Yes.  jun.  225;  but  it  apx>ear8  from 
Heam  v.  Ibmlin^  Peak.  Cas.  192,  that  the  vendee  may  safely  take 
possession  at  the  time  of  the  contract,  as  was  done  here,  because 
he  can  not  be  held  to  waive  objections  of  which  he  was  ignorant. 
Bat  whose  business  was  it  to  move  towards  a  rescission  of  the 
contract?    Not  the  defendant's.     He  was  at  liberty  to  fold  his 
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arms  and  await  the  moTement  of  the  plaintiff,  whose  cue  it  was 
to  take  the  next  step  towards  an  abandonment,  or  a  completion, 
of  the  purchase.  It  was  not  for  the  defendant  to  know  what 
title  the  plaintiff  should  be  able  to  make,  when  he  should  come 
to  tender  the  conTejance.  The  plaintiff's  power  to  perfonu  his 
part  was  best  known  to  himself;  and  if  he  found  the  defect  in 
his  title  to  be  irreparable,  what  was  he  to  do?  Certainly  not  to 
bring  an  action  for  the  purchase  money,  in  order  to  force  a  rot- 
ten title  on  the  purchaser  of  a  good  one,  and  this  on  the  basis 
of  his  own  default.  It  would  be  his  duty  to  apprise  the  vendee 
of  his  inability,  restore  whatever  had  been  paid,  and  demand 
the  possession.  In  that  case,  equity  would  not  enjoin  him  from 
proceeding  on  his  legal  title  to  get  back  the  property,  but  not 
to  compel  the  vendee  to  pay  for  what  he  did  not  get.  Now, 
what  was  the  evidence  of  defectiveness  in  this  title?  Schroyer 
sold  the  property  to  the  plaintiff,  his  father-in-law,  for  six  hun- 
dred dollars;  and  in  less  than  two  months  the  plaintiff  sold  it 
to  the  defendant  for  one  thousand  dollars.  This  might  be  a 
circiunstance,  with  others,  to  show  that  Schroyer  had  sold  it 
greatly  at  an  undervalue,  which  would  be  a  very  suspicious 
feature.  Schroyer  himself  testified  that  he  was  indebted  to  the 
plaintiff  between  four  and  five  hundred  dollars,  or  thereabouts; 
and  that  the  plaintiff  was  to  satisfy  an  unascertained  claim  of 
Crozier,  and  pay  one  hundred  dollars  to  Ri£9es,  which,  how- 
ever, he  paid  to  Schroyer  himself.  The  sale  was  made  when 
judgments  were  about  to  be  obtained  against  him;  and  though 
an  insolvent  debtor  may  give  such  preferences  to  particular 
debtors  as  he  may  see  proper,  yet  if  the  motive  be  not  payment 
of  his  debts,  but,  in  the  language  of  the  statute,  '*to  delay, 
hinder,  or  defraud"  particular  creditors,  the  conveyance,  though 
made  on  valuable  consideration,  is  not  bona  Jide,  and  therefore 
not  saved  by  the  proviso. 

In  Tuoyne's  Case,  3  Bep.  80,  which  is  the  leading  one,  the  con- 
veyance, as  in  this  case,  was  in  payment  of  a  debt;  yet  the 
retention  of  the  goods  by  the  debtor  was  held  to  be  proof  that 
the  sale  was  not  bona  Jide,  but  intended  to  delay  the  pursuing 
creditor,  and  the  conveyance  was  consequently  adjudged  to  be 
fraudulent.  Now,  even  if  there  had  been  no  other  circumstance 
in  the  case,  the  question  whether  the  conveyance,  in  this  instance, 
were  bona  fide,  or  to  elude  the  creditors  in  close  pursuit,  ought 
to  have  been  left  to  the  jury  instead  of  being  put  aside  by  the 
direction  that  the  defendant  could  not  detain  the  puxohaBe 
money,  unless  he  had  offered  to  surrender  the  possession  and 
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abandon  the  contiact;  and  by  an  intimation  that  there  waa  no 
-evidence   of  fraud.    But  Schroyer  himself  testified  that  one 
idxth  of  the  purchase  money  was  paid  to  himself;  and  if  the. 
purpose  of  the  sale  was  known  to  the  plaintiff,  the  conveyanoe 
was  fraudulent  by  the  statute  not  only  in  part  but  in  the  whole. 
But  did  not  all  this,  combined  with  the  fact  that  the  property 
was  brought  in  adversely  on  one  of  the  judgments,  cast  Huch  a 
doubt  on  the  title  as  would  excuse  the  defendant  from  receiving 
ft  though  the  proof  of  collusion  might  turn  out  to  be  less  than 
would  entitle  the  sheriff's  vendee  to  a  verdict?    In  Sedgwick  v. 
Hargrave^  2  Yes.  sen.  59,  the  master  of  the  rolls  remarked  that 
he  had  heard  it  said  the  title  of  a  vendor  must  be  like  Caesar's 
wife,  not  only  pure  but  unsuspected;  and  though  a  vendee 
is  not  at  Uberty  to  speculate  in  probabilities,  he  is  not  bound  to 
^fd^e  the  property  incumbered  with  a  lawsuit.     I  have  seen  no 
exception  to  this,  but  the  anonymous  case  mentioned  by  Mr. 
8ugden  (Law  of  Vendors,  c.  7),  in  which  a  vendee  had  refused 
to  complete  the  purchase,  because  certain  mines  in  it  were  imder 
a  common,  and  he  would  consequently  be  exposed  to  actions  by 
the  commoners  for  sinking  the  necessary  shafts;  but  Lord  El- 
don  compelled  him  to  execute  the  contract,  because  he  thought 
that  a  farthing  would  be  as  much  as  a  jury  would  give  in  dam- 
ages.    Proceeding  on  the  maxim  de  minimis^  he  evidently  went 
further  than  any  of  his  predecessors  had  gone;  and  much  further 
-than  he  afterwards  went  himself  in  Edwards  v.  MsLeay,  2  Swans. 
287,  in  which  even  a  contract  executed  was  rescinded  by  him, 
.and  the  purchase  money  restored,  because  the  vendee  had  dis- 
-covered,  that  a  part  of  the  premises  had  been  taken  from  a  com- 
mon.    Now,  it  is  well  known  that  it  requires  a  9tronger  case  to 
induce  a  chancellor  to  rescind  a  contract,  then  to  withhold  his 
assistance  in  causing  it  to  be  executed.     If,  then,  the  defendant, 
in  this  case,  would  be  exposed  to  a  lawsuit,  with  the  least 
chance  of  losing  it,  he  ought  not  to  be  held  to  the  bargain. 

It  seems  that  the  incumbrances,  except  the  quitrents,  were 
-discharged  before  tender  of  the  conveyance  and  suit  brought; 
but  if  the  quitrents  could  not  be  extinguished,  the  defendant 
was  not  bound  to  receive  the  title,  unless  he  had  agreed  to  take 
it  with  that  particular  incumbrance  upon  it.  By  the  abstract 
of  the  articles  before  us,  which,  in  the  absence  of  fraud  or  mis- 
take, must  be  taken  to  contain  all  the  terms  and  conditions  of 
the  bargain,  it  appears  that  he  was  to  have  ''  a  good  and  suffi- 
4nent  deed  clear  of  all  incumbrances;"  and  the  testimony  of 
Schroyer  that  he  asked,  shortly  after  the  bargain,  for  the  name 
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of  the  person  to  whom  he  was  to  pay  the  rents,  can  not  alter 
the  terms  of  the  plaintifE^B  covenant,  which  certainly  is  not  to  he 
satisfied  by  the  oonveyanoe  of  a  title  irremediably  incumbered. 
It  is  tnie  that  when  a  defect  goes  only  to  a  part  of  the  property, 
and  that  not  the  principal  one,  it  may  be  compensated  by  a 
deduction  from  the  purchase  money;  as  in  Stoddari  v.  Smith,  5- 
Binn.  355;  but  not  where  there  is  a  canker  in  every  part  of  it. 
The  jury  ought  not,  therefore,  to  have  been  instructed  that  they 
were  at  liberty  to  make  the  defendant  take  the  property,  with 
compensation  for  the  quitrents  as  the  equivalent  of  an  imincum-^ 
bered  title. 
Judgment  reversed,  and  venire  de  novo  awarded. 

That  Vendu  in  Possession  can  not  Defend  against  Action  fob  Price 
of  land  on  the  gronnd  that  the  vendor  has  not  made,  and  can  not  make  title^ 
is  held,  oontnuy  to  the  doctrine  of  the  principal  case,  in  Oiles  v.  Williams, 
37  Am.  Deo.  692.  And  see  the  cases  cited  in  the  note  to  that  decision.  SSe- 
also  Wade  ▼.  Oreenvjood,  40  Id.  759.  Certainly,  after  a  conveyance  has  been 
executed,  the  porchaser  can  not  resist  an  action  for  the  purchase  money,  be- 
cause of  a  defect  in  the  title,  but  must  rely  upon  the  covenants  in  his  deed: 
CuUum  V.  Branch  Bank,  37  Id.  725,  and  notes.  See  also  Van  Epp$  v.  Har- 
rison, 40  Id.  314.  But  where  no  conveyance  has  been  executed,  and  th» 
vendee  is  not  in  possession,  it  is  laid  down  in  CuUum  v.  Branch  Bank,  supra^ 
that  equity  will  not  compel  the  payment  of  the  purchase  money  after  dis- 
covery of  an  inoombrance  on  the  land.  See  also  Ghauteau  v.  Ruisdl,  31  Id. 
191;  WUher»  v.  Sotrd,  32  Id.  764,  in  support  of  the  same  doctrine.  In  aft 
action  on  a  note  given  for  the  purchase  money  of  land  which  the  payee  had 
given  bond  to  oonvey,  a  plea  showing  these  facts,  and  that  the  plaintiff  ba* 
not  conveyed  according  to  his  bond  and  has  no  title  to  the  land,  is  a  good 
bar  to  the  action:  TyUr  v.  Toumg,  36  Id.  116,  and  see  the  note  to  that  case. 

Dbbxob^i  Biobt  to  Pbetkb  Cbbditobs:  See  Stover  v.  IlerringUm,  41  Am. 
Deo.  86;  t/ones  v.  Howkund,  Id.  625,  and  cases  cited  in  the  notes  thereto. 

Vendee's  Biobt  to  a  Good  Titlb  is  given  by  the  law,  and  does  not  rest 
upon  the  agreement  of  the  parties:  CtUlum  v.  Branch  Bank,  37  Am.  Dec  72fii 

Vendee  of  Lani\  Knowing  the  Title  to  be  Defectivb,  takes  the  risk 
apon  himself:  Bohr  y.  Kindt,  39  Am.  Dec.  53,  and  note. 

Ck>VENANT  TO  OlVB  DeED  ClBAB  OF  InOUMBBANCBS,  HOW  SATISFIED:  Sst* 

Bohr  y.  Kmdt,  88  Am.  Dec  63,  and  cases  cited  in  the  note  thereto. 


Smilib  V.  Biffle. 

(2  PaHSBn.TAaiA  Bza'DI,  C3.] 
ScATUTE  OF  Ldotations  Buns  IN  Case  OF  Tbust  Estate  in  favor  of  » 

stranger  in  exclusive  adverse  possession  against  both  the  trustee  and  th* 

outtiiB  que  truet,  whether  for  life  or  in  remainder. 
OoEVETANCE  BY  Onb  OF  Sevebal  Tbustees  of  an  estate  is  manifestly  de> 

feotive,  but  an  entry  thereunder  is  sufBeient  to  set  the  statute  of  lindti^ 

tions  in  motion  against  the  trustees  and  ceatui  que  truai. 
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LaJTD  n  RlQABDXP  A8  MONXT  WHXK  Ds VISED  TO   TBIiaTBXS    TO  SS  SOU^ 

and  the  prooeedi  applied  to  tbe  use  of  one  for  life,  and  afterwards  dia- 
triboted  amoog  oertain  parties  in  remainder,  and  a  remainder-man,  b»> 
fore  an  eleotioii  to  take  the  devise  as  laud,  has  no  interest  in  the  land 
which  will  enable  him  to  defeat  the  operation  of  the  statute  of  limita- 
tioDS  in  favor  of  one  in  adverse  possession  under  a  conveyance  from  ona 
of  the  trustees,  and  a  subsequent  election  does  not  affect  the  purchaser. 

dEaTDTi  OF  Limitations  Once  Commbncino  to  Run  Continues. 

Cousss  of  BQumr  have  Aooptxd  thx  Statute  op  Limftations  by  analogy. 

EjEomcEST.  The  plaintiff  claimed  the  land  as  one  of  the  grand- 
children of  John  Smilie,  who  died  seised  of  the  premises,  hav- 
ing devised  the  same  to  three  trustees  upon  certain  trusts  stated 
in  the  opinion.  The  defendant  claimed  imder  a  deed  from  one 
of  the  trustees,  made  in  1813,  and  possession  thereunder  for 
more  than  twenty-one  years.  The  plaintiff  asked  the  court  to 
instruct  the  jury  that  if  Jane  Craig,  the  tenant  for  life  named  in 
the  opinion,  died  within  twenty-one  years,  the  plaintiff  could 
recover,  and  that  the  statute  did  not  commence  running  against 
the  plaintiff  until  the  said  Jane's  death,  which  the  court  re- 
fused to  do,  but  charged  that  an  adverse  possession  which  would 
bar  the  trustees,  who  had  the  legal  estate,  would  bar  the  cestuiM 
que  trust.  Verdict  and  judgment  for  the  defendant.  The 
plaintiff  brought  error. 

Deford  and  Biddle,  for  the  plaintiff  in  error. 

Veech,  contra. 

By  Court,  Rooebs,  J.  An  opinion  was  formerly  pretty  gener- 
ally entertained,  that  trust  estates  were  not  within  the  statute  of 
limitations.  But  in  lAeveUyn  v.  Mackworth,  3  Bamardist,  445, 
Lord  Hardwicke  observes:  The  rule  in  a  court  of  equity^that 
the  statute  of  limitations  does  not  bar  a  trust  estate,  holds  only 
as  between  cestui  que  trtid  and  trustee,  not  between  ceMui  que 
trvLst  and  trustee  on  the  one  side,  and  a  stranger  on  the  other; 
for  that  would  be,  to  make  the  statute  of  no  force  at  all,  because 
there  is  hardly  an  estate  in  the  kingdom  without  such  trust;  and 
so  the  act  would  never  take  place.  Therefore,  where  cestui  que 
trust  and  trustee  are  both  out  of  possession,  for  the  time  limited, 
the  party  in  possession  has  a  good  bar  against  both:  15  Yin.  125, 
pi.  1;  1  Saunders,  Uses  and  Trusts,  280;  Townsend  ▼.  Ibumsendf 
1  Cox,  28;  Blanchard  on  Limitations,  38.  Indeed,  the  wonder 
is,  that  so  plain  a  proposition  should  ever  have  been  doubted. 
A  party  obtains  an  inceptive  title,  by  an  adverse  holding,  sub- 
jeei  to  be  defeated  only  by  the  entry  of  the  owner  of  the  l^gal 
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eRtate  at  any  time  within  twenty-one  years.  And  the  trustee 
rnay  be  compelled  by  the  cestui  que  trust  to  enter,  so  as  to  avoid 
the  adverse  possession;  and  the  cestui  que  trust  may  himself  en- 
ter as  a  defeasor.  By  the  terms  of  the  will,  the  trustees  had 
the  right  to  enter  on  the  land,  to  take  the  rents,  issues,  and 
profits,  and  apply  the  same  to  the  separate  use  of  Jane  Craig, 
the  testator's  daughter,  during  her  natural  life,  with  power  to 
sell  the  fee  simple,  and  appropriate  the  interest  of  the  purchase 
money  to  her  use,  and  after  her  death,  to  be  paid  to  certain  leg- 
atees therein  named,  of  whom  the  present  plaintiff  was  one. 
The  property  was  sold  in  the  life-time  of  Jane  Craig;  but  the 
sale  was  the  act  of  but  one  of  the  trustees,  and  it  is  contended, 
that  the  execution  of  a  joint  trust  must  be  by  the  concurrence 
of  all.  In  this  respect,  the  title  of  Nicholson,  the  purchaser,  is 
manifestly  defective.  But  Nicholson  took  possession  of  the 
premises  in  pursuance  of  the  contract,  and  held  the  same  for 
upwards  of  twenty-one  years.  He  therefore  held  adversely  to 
both  cestui  que  trust  and  trustee,  and  consequently,  obtained  by 
the  statute  of  limitations,  an  indefeasible  title,  which  can  not 
now  be  disturbed  or  gainsaid.  The  statute  of  limitations  is 
emphatically  a  statute  of  repose.  The  plaintiff  had  no  interest 
in  the  land  at  the  time  of  the  entry,  for  land,  ordered  by  will  to 
be  converted  into  money,  is  money.  Now,  even  admitting  that 
this  is  a  case  of  election,  and  that  the  legatees,  beneficially  enti- 
tled, have  elected  to  take  it  as  land  (and  on  both  propositions 
there  is  some  doubt),  no  act  of  theirs  can  prevent  the  running  of 
the  act  of  limitations. 

The  act  commenced  running  the  instant  the  piuxshaser  took 
possession;  at  that  time  the  legatees  had  no  interest  in  the  land 
as  land,  and  a  subsequent  election  can  not  affect  the  right  of 
the  purchaser.  When  the  act  commences  running,  it  continues 
to  run,  as  is  well  settled.  It  would  strike  me  to  be  an  anomaly, 
that  the  owner  of  the  legal  estate  should  be  barred,  and  that 
the  owner  of  the  equitable  title,  whether  his  interest  be  an  in- 
terest in  possession,  or  by  way  of  remainder,  should  neverthe- 
less be  entitled  to  enter.  Equity  follows  the  law,  and  courts 
of  equity  have  adopted  the  act  of  limitations  by  analogy.  If 
a  trustee  is  negligent  of  his  duty  (as  he  may  be),  the  cestui 
que  trust  is  not  without  remedy.  That  there  are  exceptions  in 
favor  of  infants  in  cases  of  implied  trusts  may  be  conceded. 
But  this  is  not  a  case  of  that  description,  and  there  is  nothing 
io  exempt  it  from  the  operation  of  the  role. 

Judgment  affirmed. 
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Statdtb  of  Limitations  in  Cases  op  Trust,  Afpligatiok  ot:  See  Haynk 
T.  //a//,  42  Am.  Dec.  427t  and  note  referring  to  other  oeaet  in  this  leriea. 
See  also  Leigh  t.  Smith,  Id.  182,  on  the  point  that  where  a  tmstee  is  harred 
by  the  statute  of  limitations,  the  eetiui  que  trust  is  also  barred. 

WnsTHSR  PowxR  or  Sale  Given  to  Several  Trustees  munt  be  Jointly 
Executed  or  may  be  ezscnted  by  one  or  more  without  the  concurrence  of 
all:  See  Miller  v.  White,  I  Am.  Deo.  591;  Zebach  v.  Smith,  5  Id.  352;  Habert^ 
T.  Stanton^  Id.  463;  Marr  v.  Peay,  Id.  521;  NeUon  v,  Carrington,  6  Id.  519; 
Fhfftl  V.  Johnson,  13  Id.  255;  Brown  v.  Hobaon,  Id.  187;  ScuU  v.  /feraf^,  29 
Id.  G94.  See  generally  as  to  the  power  of  one  or  more  of  several  tnistees  to 
act  alone,  McCready  v.  Quardiane,  11  Id.  ({67;  Vcmdever^s  Appeal,  42  Id.  305. 

Laxd  Directed  bt  Will  to  be  Converted  into  Monet  is  Regarded 
A.S  Monet  in  Equity:  See  Taaxwdl  v.  Smith,  10  Am.  Dec  533;  Burr  v.  Sim, 
29  Id.  48,  and  note;  Kcme  v.  QoU^  35  Id.  641,  and  note;  Proclor  v.  Ferebu, 
96  Id.  34.  But  see  Ware  v.  Murphy  84  Id.  97,  and  Shane  v.  Kingaberry,  14 
Id.  779.  As  to  the  right  of  election  of  a  puiy  benefidaUy  interssted  under 
the  will  to  take  land  directed  by  will  to  be  sold  as  land,  see  Burr  v.  Sim,  29 
Id.  48;  Proctor  v.  Fertbeey  36  Id.  34. 

Statxttb  of  Limitations  dobs  not  Buv  against  BxMAiNDBa-MAN  or  re- 
rersioner  daring  the  existence  of  the  partioalar  estate:  McCorry  v.  King,  40 
Am.  Dec  165. 

Statute  or  Limitations,  Once  Commbnoiko  to  Bun»  Contdhjes,  not- 
withstanding any  subsequent  disability,  etc:  FUxhugh  v.  Andereon,  3  Am. 
Dec.  625;  Jackeon  v.  Moore,  7  Id.  398;  Fhymntx  v.  Prather,  9  Id.  691;  Adam- 
ton  V.  SmUh,  12  Id.  665;  SmUh  v.  Homback,  14  Id.  l22;Rt^y.  Bull,  16  Id. 
290;  Nieke  v.  MartindaU,  18  Id.  647;  Harvey  v.  Tobey,  25  Id.  430;  McCrea 
▼.  Purmori,  30  Id.  103;  Eduxwde  v.  UniversUy,  Id.  170;  BenaeU  v.  ChaneO- 
lor,  34  Id.  561,  and  the  notes  to  those  oases. 

Statutx  of  Limitations  Adopted  in  Courts  op  Equitt  in  analogous 
See  JIaynie  v.  HaU,  42  Am.  Dec  427;  Perkma  v.  OarimOly  Id.  763,  and 
dted  In  the  notes  thereto. 


Weaveb  v.  Bachebt. 

[2  PsmVTLTANU  STATB,  80.] 

Woman  can  not  Maintain  Action  for  her  own  Sbdvotion. 

EVTDRNCK  of  SeDUCTION  IS  INADMISSIBLE  IN  ACTION  FOR  BREACH  OF  PROM- 
ISE of  marriage  to  aggravate  the  damages. 

Evidence  of  Mutual  Promises  of  Marriage  in  an  action  for  a  breach 
thereof  is  not  famished  by  proof  of  apparent  courtship,  preparation  for 
marriage  by  the  female  plaintifT,  and  professions  of  attachment  by  the 
defendant. 

Vaoce  Admissions  bt  Defendant  are  not  Evidence  of  Promise  oi 
Marriage,  where  it  is  not  clear  that  they  refer  to  such  a  promise. 

Mutual  Promises  to  Marry  are  Necessary  to  support  an  action  for 
breach  of  promise,  and  the  female  plaintiff  must  therefore  show  a  prom- 
ise by  her. 

Offer  to  Marbt  bt  Plaintiff  and  Befusal  by  Defendant  must  b« 
«hown,  to  support  an  action  for  breach  of  promise  of  marriase. 
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AonoK  for  breach  of  a  promise  to  marry.  The  plaintiff's  eyi- 
denoe  showed  that  the  defendant  had  constantly  lisited  the 
plaintiff)  and  had  been  alone  with  her;  that  during  the  intimacy 
she  made  preparations  to  marry  the  defendant,  and  stated  to 
others  that  she  intended  to  marry  him;  that  she  had  a  child  by 
him;  that  in  conversations  subsequent  to  the  seduction,  respect- 
ing the  disgrace,  the  plaintiff  said  to  him,  *'You  know  what 
you  promised/'  and  he  said  "  it  was  not  his  fault;''  that  he  also 
said  that  *'  if  he  knew  she  had  a  child,  he  would  have  married 
her,"  but  that  he  had  declared  to  a  third  person  that  he  never 
intended  to  marry  the  plaintiff.  The  defendant  excepted  to  the 
admission  of  the  evidence  as  to  seduction  and  as  to  the  acts  and 
declarations  of  the  plaintiff.  He  claimed,  also,  that  the  court 
erred  in  submitting  the  question  of  a  mutual  promise  to  the 
jury  upon  the  evidence  introduced;  and  he  objected,  also,  that 
there  was  no  evidence  of  an  offer  to  marry  by  the  plaintiff  and 
a  refusal  by  the  defendant.  Verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  brought  error. 

W.  A.  Porter  and  J,  M,  Porter^  for  the  plaintiff  in  error. 

A,  E.  Brown,  contra. 

By  Court,  Gibson,  0.  J.  The  decision  of  the  point  before  us 
by  the  supreme  court  of  Kentucky,  in  Burks  v.  Shain,  2  Bibb,  343 
[6  Am.  Dec.  616],  seems  to  be  founded  in  the  true  principles  of 
the  action.  The  mind  is  indeed  at  first  inclined  to  doubt  it,  by 
the  inequality  of  the  consequences  of  seduction,  which  are  borne 
by  the  feebler  party,  and  produced  by  her  confidence  in  the 
promise  whose  breach  is  the  ground  of  the  action.  Still  illicit 
intercourse  is  an  act  of  mutual  imprudence;  and  the  law  makes 
no  distinction  between  the  sexes  as  to  the  comparative  infirmity 
of  their  common  nature.  A  woman  is  not  seduced  against  her 
consent,  however  basely  it  be  obtained;  and  the  maxim  volenti 
non  fit  injuria  is  as  applicable  to  her  as  to  a  husband,  whose 
consent  to  his  own  dishonor  bars  his  action  for  criminal  conver- 
sation. This  maxim  runs  through  a  variety  of  actions,  such  as 
those  for  injury  from  mutual  negligence;  or  for  the  recovery 
back  of  money  voluntarily  paid,  where  there  was  no  debt;  and 
some  others.  It  extends  even  to  contracts,  in  the  forming  of 
which  the  parties  are  equally  culpable,  the  consideration  being 
immoral  or  illegal.  If,  then,  a  woman  can  not  make  her  seduc- 
tion a  ground  of  recovery  directiy,  how  can  she  make  it  so  Id- 
directlj  ?  Parties  may  show  their  circimistances  and  condition 
in  life  as  matter  of  aggravation  or  mitigation,  but  these  have  no 
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oolmeciion  wifh  their  participation  in  the  act  complained  of  ; 
and  no  court  has  gone  further.  Even  the  rejection  of  another 
suitor  must  be  laid  as  special  damage:  Archb.  N.  P.,  supp.  281; 
and  that  there  is  no  precedent  for  a  declaration  in  which  seduc- 
tion has  been  so  laid,  is  strong  evidence  that  it  enters  not  into 
the  action  in  any  shape.  It  was,  indeed,  said  by  Chief  Justice 
Parsons,  in  Paul  v.  Frasder,  3  Mass.  73  [3  Am.  Dec.  95],  that 
where  seduction  has  been  practiced  under  color  of  a  promise  of 
marriage,  the  jury  may  consider  it  to  aggravate  the  damages  in  an 
action  on  the  contract.  That,  however,  was  not  the  point  de- 
cided; and  there  was  neither  reason  nor  authority  given  for  the 
doctrine  in  that  case,  or  in  Conn  v.  WUson,  2  Overt.  233  [5  Am. 
Dec.  663];  while  the  converse  of  the  point  decided  in  Lurks  v 
Shain,  2  Bibb,  343  [5  Am.  Dec.  616],  was  held  in  Tullidge  \. 
Wade,  3  Wils.  18;  and  Foster  v.  Scoffield,  1  Johns.  297,  where  it 
was  ruled  that  in  an  action  for  seduction  a  promise  of  marriage 
can  not  be  given  in  evidence  to  swell  the  damages.  If  a  father 
could  give  such  evidence  in  his  action  for  the  seduction;  and  if 
the  daughter  could  give  evidence  of  seduction  in  her  action  on 
the  promise,  the  defendant  would  be  doubly  exposed  to  vindica- 
tory damages.  The  bastardy  ought,  therefore,  to  have  been  ex- 
cluded from  the  evidence  and  the  charge. 

But  a  more  grave  objection  lies  to  the  want  of  evidence,  that 
there  were  mutual  promises,  or  any  promise  at  all.  Witnesses 
were  examined  to  prove  the  separate  and  contradictory  declara- 
tions of  the  parties,  which,  as  they  contain  no  admission  on  the 
part  of  the  defendant,  amounted  to  nothing.  It  appeared  that 
the  parties  were  on  apparent  terms  of  courtship,  and  that  the 
plaintiff  purchased  those  things  which  are  usually  provided  in 
prospect  of  marriage;  but  neither  were  these  acts  evidence  of  a 
promise  to  marry.  Every  girl,  who  is  siUy  enough  to  surrender 
the  citadel  of  her  virtue  to  her  lover  on  the  credit  of  general 
professions  of  attachment,  is  silly  enough  to  believe  that  she  is 
going  to  be  married  to  him  out  of  hand;  and  it  must  not  \x 
forgotten  that  professions  are  not  promises.  The  only  part  of 
the  testimony  that  could  possibly  be  supposed  to  contain  a 
ftpark  of  evidence  sufficient  to  be  left  to  the  jury,  was  the  dia- 
logue proved  by  the  plaintiff's  brother,  in  which  the  defendant 
complained  of  the  disgrace  brought  upon  him,  and  was  an- 
swered by  her,  that  "if  he  had  done  what  he  promised,  it 
would  not  be  so."  What  did  he  promise?  to  many  her,  or  to 
behave  discreetly  when  admitted  to  undue  familiarity  with  her 
person?    It  is  impossible  to  say,  but  it  was  probably  not  the 
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6rBt.  To  have  married  her»  having  first  defloured  her,  might 
have  lessened,  bat  could  not  have  prevented  the  disgrace;  yet 
that  leas  what  she  intimated  if  she  meant  that  a  promise  of  mar- 
riage was  the  price  of  her  consent  to  yield  her  person  to  his  do- 
sires.  Her  expression  was  not  less  ambiguous  than  the  declara- 
tion of  the  defendant  in  Hay  v.  Graham,  8  Watts  &  S.  29,  that 
when  the  plaintiff  should  get  better,  he  would  go  to  her  *'  and 
make  all  things  straight;"  which  was  held  not  to  be  evidence  of 
a  promise;  yet  the  jury  were  allowed  in  the  present  case,  to  infer 
a  promise  from  a  train  of  circumbtances,  none  of  which  pointed, 
either  separately  or  collectively,  to  the  conclusion  desired;  or 
differed  materially  in  circumstanceti,  number,  or  force,  from 
those  found  in  the  story  of  every  seduction.  But  considering 
the  deceptiveness  of  appearances,  and  how  artfully  they  may  be 
produced,  courts  ought  not  to  strain  the  evidence,  even  against  a 
Reducer,  beyond  its  legitimate  effect;  else  they  may  readily  violate 
the  maxim  I  have  quoted,  by  giving  to  simple  seduction  the 
effect  of  a  promise  to  many.  In  no  case  that  I  have  seen  was 
the  plaintiff  allowed  to  recover  on  evidence  so  loose  as  the  evi- 
dence in  this.  Perhaps  the  nearest  approach  to  it  is  found  in 
King  v.  Bobinson,  Cro.  Eliz.  79,  in  which  it  was  said  that  an  ac- 
tion on  the  case  for  deceit  lies  against  a  woman  who  gives  a  man 
blanda  verba  mairinumio  oequipoUenlia,  whereby  she  obtains  pres- 
ents from  him.  But  without  stopping  to  inquire  whether  that 
would  now  be  ground  of  action,  it  may  be  safely  said  that  such 
words  would  not  support  an  action  directly  on  the  contract.  It 
is  true  that  the  promise  need  not  be  in  writing;  but  it  is  neces- 
sary to  prove,  under  the  general  issue,  the  consideration  for  it, 
and,  where  that  is  promise  for  promise,  the  promise  of  the 
plaintiff  also,  Archb.  N.  P.,  supp.  280,  at  least  circumstan- 
tially. Now,  if  the  defendant  had  sued  the  plaintiff— and  he 
seems  to  have  thought  himself  the  only  party  disgraced  or 
aggrieved— could  he  have  recovered  on  this  evidence?  The  evi- 
dence was  deficient  also  in  proof  of  an  offer  to  marry  by  the 
plaintiff,  and  a  refusal  by  the  defendant;  and  the  court  ought 
not  to  have  left  these  facts  necessary  to  sustain  the  action  to  the 
jury. 
Judgment  reversed,  and  venire  de  novo. 


Action  roa  Seduction^What  Constitutes  Seduction. — Sednctton,  m  » 
dvil  wrong,  a  defined  by  Bouvier  to  be  "the  act  of  »  man  in  inducing  a  woman 
to  oommit  unlawful  Bezual  intercourse  with  him;"  Bouv.  Law  Diet.,  tit.  *'  Se- 
duction. *'  This  definition  is  plainly  too  loose  and  general  in  its  terms.  Under  it 
eyery  saocessfnl  bargain  with  a  prostitute  for  her  infamous  favors  would  consti* 
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tato  •edaotion.  Ifr.  Abbott* s  definition  is  maoh  more  precise.  Ue  defineo 
sedoctioii  as  "  the  wrong  of  indncing  a  female  to  consent  to  nnlawfnl  seznal  in- 
leroonxse,  by  entioementB  and  persuasions  overcoming  her  reluctance  and  som* 
pies:**  Abb.  Law  Diet.,  tit.  "Seduce.*^  There  must  be  reluctance  to  commit 
the  act  on  the  woman's  part,  and  her  consent  must  be  obtained  by  flattery, 
false  promises,  artifice,  urgent  importunity,  based  on  professions  of  attach- 
ment, or  the  IUlc.  Otherwise  there  is  no  seduction,  in  any  proper  sense  of 
the  word.  As  where  a  woman  being  solicited  to  indulge  in  unlawful  seznal 
intercourse  "yields  through  the  promptings  of  her  own  lascivious  desires:*'  BeU 
r.  Rhtker,  29  Ind.  297.  It  is  at  least  certain  thai  unless  consent  to  unlawful 
sexual  intercourse  is  induced  by  some  of  the  means  just  indicated  no  indict- 
ment will  lie  under  a  statute  making  seduction  a  crime,  nor  can  the  woman 
neduced  maintain  any  action  for  the  alleged  seduction:  Smith  ▼.  Milbum,  17 
Iowa,  30;  Delvee  v.  Boardman^  20  Id.  446;  Brown  v.  Kmgdey,  38  Id.  220; 
SiaU  ▼.  Otxiw/ord,  34  Id.  40;  People  v.  Clark,  33  Mich.  112.  UnUiwful  sex- 
ual intercourse  does  not  of  itself  constitnte  seduction:  IIUl  v.  WUson^  8  Blackf. 
123;  Ddvee  v.  Boardman^  20  Iowa,  416;  People  ▼.  Clark,  33  Mich.  112.  In 
Hill  ▼.  Wilean,  eupra,  the  question  arose  in  an  action  by  a  father  for  the  se< 
duction  of  his  daughter,  and  it  was  held  that  something  more  than  sexual  in- 
tercourse must  be  shown.  In  a  similar  action,  in  Wooten  v.  Oeieaer^  9  La.  Ann. 
523,  it  was  held  that  the  father  must  allege  and  prove  that  the  intercourse 
with  his  daughter  was  accomplished  by  violence  or  craft.  But  where  the 
daughter  was  about  fifteen  years  of  age,  and  it  was  shown  that  the  defendant 
hail  sexual  intercourse  with  her,  whereby  she  became  pregnant  and  was  de- 
livered  of  a  child,  although  there  was  nothing  to  show  how  her  consent  to  the 
act  was  obtained,  it  was  held  that  "  if  the  sexual  intercourse,  with  the  result 
testified  to,  took  place,  there  was  enough  of  seduction  to  sustain  the  suit" 
therefor  by  the  father:  Lencker  v.  SteUeti,  89  111.  545;  S.  C,  31  Am.  Rep.  104. 
Some  stress  was  laid  on  the  fact  that  the  daughter  was  of  such  an  age  as  to 
be  incapable  of  consent;  but  the  principal  ground  of  the  decision  was  that  as 
the  gist  of  the  action  was  loss  of  service,  the  father  was  equally  injured  by 
the  result  of  the  unlawful  intercourBC,  whether  it  was  voluntary  on  the  daugh- 
ter's part  or  through  craft  or  violence.  So  in  WhUe  v.  MurUand,  71  Id.  250; 
S.  C,  22  Am.  Rep.  100,  it  was  held  that  the  fact  that  the  plaintiff's  minor 
daughter  yielded  to  the  defendant's  desires  without  force  or  seduction  consti- 
tuted no  bar  to  the  action  by  the  father,  though  he  could  not  recover  dam- 
ages for  seduction  if  there  was  no  seduction  in  fact.  In  Reed  v.  WUliame,  5 
Sneed,  580,  which  was  also  an  action  by  a  father  for  his  daughter's  seduction* 
it  iK-as  held  that  "it  was  not  necessary  for  the  plaintiff  to  show  that  the  de- 
fendant had  used  flattery,  or  made  false  promises  to  his  daughter;  that  it 
would  be  sufficient  if  the  seduction  resulted  from  the  solicitation  and  impor- 
tunity of  the  defendant  to  the  daughter  to  indulge  in  criminal  intercourse,  in 
consequence  of  which  she  consented."  The  court  further  said:  "So  far  as 
the  right  to  maintain  this  action  is  concerned,  it  can  not  be  at  all  important 
by  what  means,  or  by  which  of  the  multifarious  devices  of  the  seducer,  he 
may  have  prevailed  in  the  accomplishment  of  his  purpose.  It  is  enough,  that 
by  any  means,  or  arts,  he  tempted  or  persuaded  his  Tictun  to  the  surrender 
of  her  chastity.'' 

Hie  fact  that  a  wife  voluntarily  yields  to  the  embraces  of  an  adulterer, 
without  special  persuasion  or  artifice,  does  not  deprive  the  husband  of  his 
right  of  action  for  criminal  conversation,  it  seems;  but  proof  of  that  fad 
is  admiMible  in  mitigation  of  damages:  Ferguson  v.  SnMere,  70  Ind.  510;  S. 
C,  86  Am.  Rep.  186. 

Seznal  intercourse  accomplished  by  means  of  a  promise  of  marriage  is  ol 
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oonrse  sedaction.  And  where  the  statutes  of  a  state  make  it  a  crime  toaedace 
a  woman  l>y  means  of  "persnasiou  aud  proniiscs  of  marriage,'*  the  fact  that 
a  Ijetrotheil  woman,  pending  her  engagement,  is  induced  to  consent  to  sexoal 
intercourse  with  her  lover  without  other  persuasion  than  a  repetition  of  the 
promise  of  marriage  at  the  time  of  proposing  the  intercourse,  will  not  make 
the  offense  any  the  less  Indictable:  IViUan  v.  State,  58  Oa.  323.  There  is  in 
sucli  a  case  sufilcient  evidence  of  persuasion  to  satisfy  the  statute.  But 
unless  the  woman  consents  to  the  intercourse  on  the  faith  of  what  she  regards 
■8  an  honorable  contract  of  marriage,  the  fact  that  there  is  a  promise  of 
marriage  before  or  at  the  time  of  the  intercourse  does  not  of  itself  constitute 
the  case  one  of  criminal  seduction  under  promise  of  marriage.  Where  a  woman 
yields  to  unlawful  intercourse  from  criminal  desire,  although  there  is  a 
formal  promise  of  marriage,  an  indictment  will  not  lie:  People  v,  Clarkf  33 
Mich.  112.  And  where  there  is  a  mere  vulgar  bargain  or  agreement  to  sub- 
mit to  seznal  intercourse  in  consideFation  of  a  promise  of  marriage  made 
at  the  time,  it  would  seem  that  an  indictment  for  seduction  under  prom- 
ise of  marriage  ought  not  to  be  maintained;  WiUon  ▼.  State,  58  Ga.  328; 
Wood  V.  State,  48  Id.  192;  S.  0.,  15  Am.  Bep.  664.  The  mere  haggling  of  a 
willing  prostitute  for  a  better  price  for  her  shame  is  not  entitled  to  the  same 
protection  as  the  reluctant  yielding  of  feeble  virtue  to  impure  embraces, 
founded  on  belief  in  a  previous  promise  of  marriage.  And  where  the  promise 
of  marriage  is  made  by  a  man  already  married,  to  the  knowledge  of  the  proee- 
ontrix,  and  by  means  of  such  promise  she  is  seduced,  an  indictment  for  seduc- 
tion under  promise  of  marriage  can  not  be  sustained;  for  intercourse  under 
such  circimistanoeB  must  be  regarded  as  purely  voluntary  and  springing 
from  criminal  desire,  and  not  as  the  result  of  any  betrayal  of  confidence: 
People  V.  Alffer^  1  Park.  Cr.  333;  CaUahan  v.  State,  63  Ind.  198;  Wood  v. 
State,  48  Oa.  192;  8.  C,  15  Am.  Bep.  664.  In  the  case  last  cited  it  appeared 
that  the  defendant  promised  to  marry  the  prosecutrix  when  his  wife  died, 
her  death  being  then  supposed  to  be  imminent.  The  fact  that  a  woman  will 
listen  to  such  a  promise  from  a  married  man,  goes  strongly  to  impeach  her 
purity  of  heart:  State  v.  Cfroome,  10  Iowa,  308. 

Where  sexual  intercourse  is  had  with  a  wmnan  l^  violence,  or  forcibly  and 
against  her  will,  it  is  clear  that  there  ia  no  *AAh«i<MLl  aednction,  but  the  act  ia 
rape.  And  tmder  an  indictment  for  aeduotion,  where  the  atatnte  makea  it  a 
crime,  the  acooaed  can  not  be  convicted,  if  the  proof  ahowa  that  the  unlaw- 
ful interoonrae  waa  accomplished  by  force  or  through  fear:  State  v.  Kingstey^ 
39  Iowa,  439;  StaU  v.  Lewis,  48  Id.  578;  Oroghan  y.  State,  22  Wis.  444.  But 
where  a  parent  sues  for  the  seduction  of  his  daughter  and  consequent  loss  of 
service,  and  it  appears  that  the  interoourae  was  accomplished  by  force,  it  is 
no  objection  to  the  maintenance  of  the  action,  but  rather  aggravates  the  in- 
jury: Furman  v.  Applegate,  23  N.  J.  L.  28;  Kennedy  v.  Shea,  110  Mass.  147; 
S.  C.,  14  Am.  Rep.  584;  Damon  v.  Moore,  5  Lans.  454  (disapproving  I  lagan 
V.  Oregon,  6  Bob.  138).  So  in  an  action  by  a  husband  for  criminal  conversa- 
tion, it  is  no  objection  that  it  appears  that  the  defendant  had  intercourse  with 
the  plaintiflTs  wife  by  violence  and  against  her  wiU,  and  that  an  indictment 
for  rape  would  lie:  Egbert  v.  OreenwaU,  44  Mich.  245;  S.  C,  38  Am.  Bep.  260. 

Woman  Pbeviouslt  Unchaste  may  be  again  Sbduokd. — ^It  is  the  pol- 
icy of  the  law,  not  only  to  protect  expiring  virtue  but  to  enoomiage  its  resus- 
citation when  it  has  once  seemingly  expired.  A  woman  onoe  seduced  doea 
not  become  common,  so  as  to  be  lawful  prey  to  all  men's  Inat.  However 
low  ahe  may  have  fallen,  she  may  reform,  and  the  law  will  then  extend 
aver  her  the  same  protection  as  if  sho  had  never  gone  astray;  and  in  oase 
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of  a  Beoood  aednctiony  her  sedaoer  is  sabject  to  the  same  ci^il  and  criminal 
liabilities  as  if  ahe  had  alwaya  been  chaste.  Where  the  law  permita  a  woman 
to  8iie  for  her  own  aedoction,  a  woman  who  has  previonaly  fallen,  but  haa  re- 
formed and  been  again  aedaoed,  may  maintain  the  action,  and  her  previona 
uDchaatlty  will  affect  only  the  meaanre  of  damagea:  Smith  v.  AfUbwrn^  17 
Iowa,  30.  Under  a  atatnte  making  aeduction  under  promiae  of  marriage  a 
crime,  an  indictment  will  lie  for  the  aedaction  of  a  reformed  woman,  eyen 
ihoagli  the  atatnte  is  limited  to  the  aedaction  of  femalea  of  previoua  chaate 
character:  SteUe  v.  Oarron^  18  Iowa,  372;  8UUe  y.  Ttmrnena,  4  Minn.  325;  Peo- 
ple  V.  MiOtpaugh,  11  Mich.  278;  People  v.  Clark,  33  Id.  112.  Bat  the  inter- 
val between  the  reformation  and  the  aeoond  aedaction  muat  be  aafficiently 
long  to  indicate  that  the  reformation  waa  real,  or  no  indictment  will  Ue:  Peo- 
ple V.  Clark,  supra.  The  law  ia  not  deeigned  for  the  protection  of  a  proati- 
tute  who  plays  the  prade,  as  an  incitement  to  loat. 

Wno  MAT  Sub  for  Sbduotion — 1.  RiglU  qf  FenuUe  to  But  for  her  omi 
•Sfdurtum. — It  ia  well  aettled  that  a  woman  can  not  maintain  an  action  for 
her  own  seduction,  except  where  that  right  has  been  conferred  upon  her  by 
statute,  unless  perhaps  where  there  are  special  circumstances  of  fraud  and 
wrong,  which  will  take  the  case  out  of  the  general  rule:  PatU  v.  Frazier,  8 
Am.  Dec.  95;  Conn  v.  Wilaon,  5  Id.  663;  Hamilton  v.  Lomax,  26  Barb.  615; 
Woodward  v,  Anderson,  9  Buah,  624;  Soper  v.  Clay,  18  Mo.  383;  Jordan  v. 
iJovey,  72  Id.  574;  8.  C,  37  Am.  Rep.  447;  Smith  v.  Richards,  29  Conn. 
232.  "No  precedent  can  be  found,"  say  the  court  in  Woodtoard  v.  Ander- 
tan,  supra,  "or  at  least  after  diligent  search,  this  court  has  been  unable  to 
find  a  single  case  where  the  female  seduced  has  in  her  own  name  maintained 
such  an  action.**  The  grounds  upon  which  a  right  of  action  in  such  cases  ia 
denied  are  that  the  partiea  are  in  pari  deUeto,  and  that  to  give  a  seduced 
woman  a  right  of  action,  would  encourage  fictitious  chargea  of  seduction,  and 
would  also  tend  to  promote  illicit  interoourae  by  opening  a  market  for  lewdly 
inclined  femalea  to  barter  the  physical  evidenoea  of  a  virtue  which  they  do 
not  poasess,  for  damagea. 

As  already  stated,  however,  there  may  exist  special  circumstances  under 
which  a  seduced  female  may  maintain  an  action  against  her  seducer  because 
they  were  not  m  pari  delicto  in  the  commission  of  the  act.  Thus,  where  a 
man  of  mature  years,  for  the  purpose  of  getting  iuto  his  power  two  young 
girls,  who  were  under  the  care  of  a  charitable  society,  intending  to  debauch 
them  and  to  lead  them  into  prostitution,  fraudulently  represented  and  pre- 
tended to  the  persons  in  charge  of  them,  that  he  wished  to  employ  the  girls 
fts  servants,  and  to  bring  them  up  in  his  family,  presenting  false  testimonials 
of  hia  character  and  fitness  to  take  charge  of  them,  and  thereby  got  the  girla 
into  hia  possession,  and  took  them  into  another  state,  where,  taking  advan- 
tage of  their  ignorance  and  absence  from  their  friends,  and  their  dependence 
upon  liim  and  fear  of  him,  he  persuaded  them  to  submit  to  sexual  iuteroourM 
with  him,  and  the  girls  afterwards,  by  their  next  friend,  brought  actions  for 
damages  against  him,  setting  out  these  facts,  which  actions  were  compromised 
by  relatives  of  the  defendant  giving  their  note  for  a  certain  sum  to  the  girls' 
guardian  or  next  friend,  in  a  subseqaent  action  on  the  note,  it  was  held  that 
the  girls  had  stated  a  good  cause  of  action  in  their  previous  suits,  and  tlie 
note  was,  for  that  reason,  among  othera,  founded  upon  a  sufficient  consideru- 
tion:  Smith  v.  Richards,  29  Conn.  232.  A  false  promise  of  marriage,  tiix>D 
the  faith  of  which  the  seduction  is  effected,  does  not  constitute  sucli  a  fraud 
as  to  render  the  aeduction  actionable,  but  the  breach  of  promise  is  itself  a 
good  canae  of  action,  and,  as  will  be  shown  in  another  part  <>f  this  note,  the 
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edaotion  may  be  alleged  and  proved  in  aggravatioii  4  daaiagei,  which  ie 
practically  the  iame  as  making  the  aednction  a  oanae  of  action,  with  the 
breach  of  promiee  aa  aggrayation.  And  as  a  sednced  woman  can  not,  at  com- 
mon law,  maintain  an  action  against  her  seducer,  neither  can  she  maintain  an 
action  against  a  stranger,  who  aids  and  abets  the  sat,  as  for  instance  where 
toe  father  of  an  infant  sedncer,  and  the  employer  and  master  of  the  femalf 
•tfduced,  persoades  her  to  sabmit  to  the  intercoarse  on  the  ground  that  thsM 
can  be  no  harm  in  it  as  she  is  under  an  engagement  of  miyriage  with  the  sons 
Jordan  v,  Ilcveffy  72  Mo.  574;  S.  C,  37  Am.  Bep.  447. 

In  several  of  the  states,  as  in  California,  Indiana,  Iowa,  aod  Tennessee,  the 
statutes  expressly  confer  upon  a  seduced  woman,  if  unmarried,  a  right  of  ac- 
tion for  her  seduction:  See  the  note  to  Coon  v.  MoffeU,  4  Am.  Dec  406;  Le$ 
V.  If^fley,  21  Ind.  98;  Thompaon  v.  Young,  51  Id.  599;  Oalvin  ▼.  Crouch,  65 
Id.  56;  DowUng  v.  Crapo,  Id.  209;  SmUh  v.  Taryan,  69  Id.  445;  &  C,  86 
Am.  Bep.  232;  Budde9  y.  EOera,  72  Ind.  220;  S.  C,  37  Am.  Hep.  156;  Oover 
V.  Dill,  8  Iowa,  337;  SmUh  v.  MiUmm,  17  Id.  30;  Ddvee  v.  Boardman,  20 
Id.  446;  Cfroff  v.  Bean,  27  Id.  221;  Love  v.  Maaoner,  6  Baz.  (Tenn.)  24;  S. 
C,  32  Am.  Bep.  522;  WUeell  v.  Blackford,  6  Baz.  (Tenn.)  141,  in  which  cases 
the  effect  of  such  statutes  is  considered  as  applied  to  various  questions  aris- 
ing in  actions  for  seduction.  A  statute  which  simply  provides  that  "an  ac- 
tion for  seduction  may  be  maintained,  without  allegation  or  proof  of  loss  of 
service,"  does  not  extend  the  right  of  action  to  any  who  did  not  possess  it  at 
common  law,  and,  therefore,  a  seduced  woman  obtains  no  right  to  sue  by 
such  a  statute:  Woodward  v.  Anderson,  9  Bush,  624.  Where  the  right  of  ac- 
tion is  given  to  an  ''unmarried  woman,"  the  complaint  and  proof  must  of 
course  show  that  the  plaintiff  is,  or  rather  was,  unmarried  at  the  time  of  the 
injury:  G'over  v.  DtU,  3  Iowa,  337;  Thompson  v,  ybuTu;,  51  Ind.  599;  Oalvin  v. 
Crouch,  65  Id.  56;  DowUng  v.  Crapo,  Id.  209.  But  if  the  allegation  that  the 
plaintiff  is  unmarried  is  not  specifically  denied,  proof  of  it  is  unnecessary: 
Oover  V.  DUl,  3  Iowa,  337.  The  plaintiff's  marriage  after  her  seduction  does 
not  defeat  her  right  of  action:  DowUng  v.  Crapo,  65  Ind.  209.  The  husband 
and  wife  may  in  such  case  sue  for  the  previous  seduction:  WUceU  v.  Black' 
ford,  6  Bax.  (Tenn.)  141.  A  statute  giving  a  seduced  woman  a  right  to  sue 
for  her  seduction,  has  no  extraterritorial  effect,  and  therefore  a  woman  who  ia 
seduced  outside  the  state,  though  the  intercourse  is  continued  within  the 
state,  can  not  maintain  an  action  therefor:  BuekUa  v.  EUere,  72  Ind.  220;  S. 
C,  37  Am.  Bep.  156. 

2.  Parent's  Right  to  Sue  for  Seduction  (^Daughter. — ^This  subject  is  suffi- 
ciently discussed  in  the  note  to  Coon  v.  MoffeU,  4  Am.  Dec.  403,  where  it  is 
shown  that  a  parent  has  no  right  at  conmion  law,  by  virtue  of  the  parental 
relation,  to  sue  for  the  seduction  of  a  daughter;  bat  that  such  action  lies 
only  where  the  relation  of  master  and  servant  exists,  actually  or  construct* 
ively,  between  the  parent  and  child,  and  that  the  gist  of  the  action  is  loss  of 
the  child's  services  as  servant  by  reason  of  the  seduction.  It  is  well  settled, 
however,  that  this  theory  of  loss  of  service  is  a  mere  fiction,  and  that  veiy 
slight  evidence  on  that  point  will  suffice  to  maintain  the  action.  If  the 
daughter  is  a  minor,  and  the  father  has  not  actnally  parted  with  his  right  to  con- 
trol her  services,  the  action  will  lie  without  any  proof  of  actual  service.  See, 
also,  on  this  point,  Moriin  v.  Payne,  6  Id.  288;  Niddewn  v.  Stryker,  Id.  318; 
JUereer  v.  Walmdeg,  9  Id.  486;  Hornbeth  v.  Barr,  11  Id.  568;  Emery  v. 
Oowen,  16  Id.  233;  Clark  y.  lUeh,  20  Id.  639;  Boyd  v.  Bird,  poH,  and  cases 
cited  in  the  notes  thereta  See  especially  as  to  the  right  of  a  mother,  who  is 
%  widow  or  has  been  abandoned  by  her  husband,  to  sue  for  the  seduction  ol 
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llHr  d«i^ter»  Oocm  y.  MqfiU^  4  LL  892;  Legem  v.  Jfum^,  9  LL  422;  and 
tlM  notes  thereto. 

3.  Might  qf  Matter,  Owxrdktn,  or  One  in  Loeo  PwraOia  to  8me.-^Tb»  right 
«f  »  muter  to  eae  for  the  aediiotion  of  hie  eeryant;  whereby  he  loeee  her 
eervioee  by  reMon  of  pregmuicy  or  other  Uhieee  reenlting  from  the  seduction, 
b  nndoabted:  Farts  v.  Wiiaon,  Peake,  55;  Irwin  ▼.  Dearman,  11  East»  23. 
'^vr  is  it  necesssry  that  there  should  be  any  tie  of  kindred  between  the 
joaater  and  servant.  Indeed,  as  we  have  already  seen,  even  where  there  is  a 
relationship  between  them,  the  right  to  sue  depends  not  upon  the  relatton- 
ship,  but  upon  the  pecuniary  interest  of  the  master  in  the  services  of  the  in- 
jured female.  Where  the  relation  of  parent  and  child  does  not  exist,  how- 
ever, tiie  legal  relation  of  master  and  servant  must  be  clearly  shown  to  sup- 
port the  action.  One  in  whose  house  tho  female  resides  at  the  time  of  her 
seduction,  although  she  actually  performs  labor  for  him  and  pays  no  boanl. 
can  not  sue  for  the  seduction  if  there  is  no  agreement,  express  or  implied,  fur 
any  definite  term  of  service,  or  for  the  payment  of  wages:  Blanehard  v.  lis- 
leg,  120  Mass.  487;  S.  C,  21  Am.  Rep.  635.  In  Femder  v.  Moger,  39  Am. 
De&  33,  it  is  held  that  a  guardian  has  such  legal  control  of  the  person  and 
services  of  his  ward,  and  is  under  such  responsibility  for  her  care  and  main- 
tenance, although  not  personally  liable  therefor  beyond  the  amount  of  her 
estate,  that  he  can  sue  for  her  seduction.  But  in  Blanehard  v.  Ildeg,  120 
Mass.  487;  S.  C,  21  Am.  Hep.  535,  it  is  held,  on  the  other  hand,  that  a  legal 
guardian  can  not,  as  such,  sue  for  his  ward*8  seduction,  because  he  is  not  en- 
titled to  her  services. 

A  person  standing  in  loeo  paretUia  to  a  female  at  the  time  of  her  seduction, 
may  sue  therefor  the  same  as  if  he  were  her  real  parent  if  he  is  legally  enti- 
tled to  control  her  services:  Moran  v.  Dams,  4  Cow.  412;  BarUey  v.  Rieht 
mger,  2  Barb.  182;  IngeraoU  v.  Jones,  5  Id.  661;  Ball  v.  Bruc^,  21  III.  161; 
Davidson  y.  Ooodall,  18  N.  H.  423.  Thus,  a  step-father  having  adopted  lii:* 
wife's  daughter  as  a  member  of  his  family,  may  sue  for  her  seduction: 
Magwnag  v.  Sandek,  5  Sneed,  146;  even  though  the  daughter  be  illegitimate: 
Bracy  v.  Kibbe,  31  Barb.  273^  But  a  step-father  can  not  maintain  such 
action  where  before  the  seduction  he  has  discarded  his  step-daughter,  and 
she  is  at  the  time  in  the  service  of  another  without  any  intention  of  return- 
ing to  her  step-father:  BarUey  v.  Bichtmyer,  4  N.  Y.  38.  A  grandfather 
who  has  assumed  the  duties  and  obligations  of  a  parent  to  his  orphaned 
grandchild,  by  request  of  her  deceased  parents,  may  maintain  an  action  for 
her  seduction  though  she  was,  at  the  time,  in  the  service  of  tlie  seducer,  and 
was  appropriating  her  wages  to  her  own  use,  where  the  grandfather  has  not, 
by  any  binding  contract,  relinquished  bis  right  to  the  control  of  her  services. 
or  relieved  himself  from  responsibility  for  her  maintenance:  Certwell  v.  Hoyt, 
6  Hun,  575.  A  cousin  who  has  adopted  an  infant  female  into  his  family, 
where  she  peHorms  services  as  occasion  requires,  without  any  stipulated  com- 
pensation, she  having  no  other  relatives  able  to  give  her  a  home,  may  sue  for 
her  seduction,  though  at  the  time  of  the  injury  she  was  absent  on  a  visit, 
and  shortly  afterwards  left  the  plaintiff's  house:  Daividson  v.  Ooodall,  18  N. 
H«  423.  So  an  undo  may  maintain  an  action  for  the  seduction  of  his  niece, 
who  was,  at  the  time,  residing  in  his  family  as  a  member  thereof,  rendering 
occasional  service,  though  she  has  some  independent  income:  ManveU  v. 
Thanuon,  2  Gar.  k  P.  303.  But  where  the  fiather  of  a  seduced  female  is  liv- 
ing, but  at  tiie  time  of  the  seduction  she  is  taking  care  of  the  household  of 
her  brother-in-law,  during  the  illness  of  the  latter's  wife,  without  paying 
board,  bat  without  any  agreement  with  her  father  or  herself  for  the  payment 
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of  wages  or  for  a  definite  term  of  servioe,  the  brother-in-law,  thoagh  he  i» 
the  legal  gnardian  of  such  female,  has  no  right  as  guardian,  or  master,  or  as 
one  in  loco  partntia  to  sne  for  the  seduction:  Blanchard  v,  Ildey,  120  Mass. 
487;  S.  0.,  21  Am.  Rep.  535. 

In  every  case  where  one  sues  in  loco  parentia  for  suoh  an  injury,  if  the  se- 
duced female  is  not  at  the  time  actually  in  his  service,  his  right  to  maintain 
the  action  must  depend  upon  his  right  to  her  services  and  his  liability  for  her 
mainteuanoe.  If  she  is  tU  facto  in  the  service  of  another,  it  is  a  question  of 
fact  for  the  jury  whether  or  not  the  plaintiff  is  entitled  to  her  wages:  Inger- 
§6U  V.  J<me»,  5  Barb.  661.  In  Howland  v.  Howland,  114  Mass.  517;  S.  C,  19 
Am.  Rep.  381,  where  one  sued  as  father  of  an  infant  who  had  been  seduced, 
and  no  actual  service  on  her  part  was  shown,  it  was  held  that  the  defendant 
might  show  that  the  plaintiff  and  his  reputed  wife,  the  mother  of  the  infant, 
were  never  legally  married,  so  as  to  prove  that  he  was  not  entitled  to  her 
services,  for  the  purpose  of  rebutting  any  presumption  of  actual  service,  and 
also  in  mitigation  of  damages.  While  the  evidence  was  no  doubt  admissible 
upon  the  question  of  damages,  we  can  not  admit  that  it  would  go  in  bar  of 
the  action,  if  the  plaintiff  had  assumed  the  parental  relation  to  the  seduced 
female,  and  she  was  at  the  time  a  member  of  his  household,  thougli  she  had 
not  in  fact  rendered  any  service,  and  he  was  not  her  legal  parent 

In  Commissioner*  v.  MeCann,  23  Ala.  599,  it  was  held  that  the  commis- 
sioners of  a  coimty  court  could  not  maintain  an  action  on  the  case  against  the 
keeper  of  the  county  poor-house,  for  debauching  and  getting  with  child  one 
of  tho  inmates,  by  reason  of  which  the  plaintiffs  were  put  to  increased  ex« 
{teaae  for  her  maintenance,  because  the  damage  was  too  remote  and  indirect, 
and  because,  regarding  the  injury  as  a  breach  of  tlie  keeper's  official  bond  for 
the  faithful  performance  of  his  duties,  the  action  must  be  brought  by  the 
county  judge,  the  obligee  in  the  bond. 

4.  Hu^MndTs  Bight  to  Sue  for  \VifR*8  Seduction. — At  common  law  a  hus- 
band could,  without  doubts  and  U|.on  the  plainest  legal  principles,  TnA.in^MM'w 
an  action  for  the  seduction  of  his  wife:  Cooley  on  Torts,  224;  Van  Voder  v. 
McKellip,  7  BUckf.  578;  Wood  v.  Mathew.^,  47  Iowa,  409;  Conuay  v.  2^icol, 
34  Id.  533;  Grose  v.  Butledge,  81  111.  266;  Ferguson  v.  Sm/ethers,  70  Ind.  519; 
S.  0.,  36  Am.  Rep.  186;  HadUn/  v.  Heywood,  121  Mass.  236;  Egbert  v.  Qreen- 
wait,  44  Mich.  245;  S.  C,  38  Am.  Rep.  260;  Weedoa  v.  TwibrtU,  5  T.  R. 
357;  Catherwood  v.  Caslon,  13  Mee.  &  W.  2G1;  S.  C,  Car.  &  M.  431;  8  Jur. 
1076;  13  L.  J.  Ex.  334.  But  since  the  statute  of  20  and  21  Vic,  c.  85,  sec. 
59,  no  action  for  criminal  conversation  lies  in  England,  but  in  lieu  thereof 
the  injured  husband  is  required  to  join  the  adulterer  as  a  co-respondent  in  a 
suit  for  divorce,  unless  such  joinder  is  dispensed  with  by  the  oourt  upon  suf- 
ficient grounds,  and  if  the  adultery  is  proved,  damages  therefor  are  recovered 
against  the  co-respondent:  Quiche  v.  Quicke,  2  Sw.  &  Tr.  419;  S.  C,  31  L.  J. 
Mat.  C.  28;  10  W.  R.  448;  5  L.  T.  (N.  S.)  690;  Carreer  v.  Carryer,  4  Sw. 
k  Tr.  94;  S.  C,  34  L.  J.  Mat.  C.  47;  13  L.  T.  (N.  S.)  250;  PiU  v.  Piu,  37 
L.  J.  Mat.  G.  24;  S.  C,  1  L.  R.  D.  464;  17  L.  T.  (N.  8.)  671;  Tollemache  v. 
ToUemache,  28  L.  J.  Mat.  G.  2;  Evans  v.  Evans,  Id.  20.  The  common  law 
remedy  for  criminal  conversation  exists  in  favor  of  legal  husbands  only,  and 
to  support  such  an  action  the  plaintiff  must,  therefore,  prove  an  actual  mar- 
riage, and  proof  of  cohabitation  and  reputation  is  not  sufficient:  Cathertoood 
V.  Gaston,  13  Mee.  &  W.  261;  S.  C,  Car.  &  M.  431;  8  Jur.  1076;  13  L.  J. 
Ex.  334;  Kibby  v.  Bueher,  1  A.  K.  Marsh.  391 ;  flutchins  v.  Kmmell,  31 
Mich.  126;  Damn  v.  Kingdom,  1  Thomp.  &  C.  492.  But  an  admission  by  the 
iefendant  that  he  knew  that  the  woman  seduced  was  the  plaintifTs  wife,  \rjit 
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held,  in  Forney  v.  EaUaeher,  11  Am.  Dec.  690,  to  be  admuBible  m  evidenoe 
of  an  actnal  marriage.  Where  there  has  been  a  volnntary  separation  of  hus- 
band and  wife,  the  husband  can  not  maintain  an  action  for  criminal  conver- 
■ation  for  adultery  subsequently  committed:  ]Vepdon  v.  TimbrtU,  5  T.  R. 
3r>7;  /Vy  V.  Dentler,  2  Yeates,  278.  But  even  where  there  has  been  a  deed 
of  separation,  the  action  will  lie,  if  the  separation  is  required  to  be  approved 
by  the  trustees  in  the  deed,  and  is  not  shown  to  have  been  so  approved,  or  if 
there  are  provisions  in  the  deed  showing  that  the  husband  has  not  entirely 
relinquished  the  society,  comfort,  and  assistance  of  his  wife:  Chambers  y. 
Cattffield,  6  East,  245.  A  divorce  after  the  adultery  will  not  bar  the  hus- 
band s  right  of  action:  Wood  y.  Mathews^  47  Iowa,  409.  Criminal  conversa- 
tion is  the  gramimen  of  the  husband's  action,  and  if  there  has  been  no  adul- 
tery, the  fact  that,  by  the  defendant's  agency,  the  husband  has  been  depriyed 
of  his  wife's  society  wiU  not  support  the  action:  Id. 

•  SiTK^iVAi.  OF  Action  tor  Ssduotion. — Seduction  is  an  injury  to  tiie  person 
of  the  plaintifF  suing  therefor,  whether  it  be  the  person  seduoed  or  a  parent, 
master,  or  husband:  Hoover  y.  Palmer^  80  N.  0.  813;  Cfarrison  y.  Bwnien^  40 
Ala.  513.  Hence  the  action  thArefor,  being  personal,  dies  with  the  person  of 
the  plaintiff  or  defendant,  according  to  the  maxim  of  the  common  law,  unless 
there  is  some  statute  saving  the  right,  and  it  can  not  be  prosecuted  against 
the  personal  representatiye  of  the  seducer,  or  by  the  personal  representative 
of  the  parent,  husband,  or  other  party  injured:  Oarriton  y.  Burden^  40  Ala. 
513;  Noice  v.  Brown,  39  N.  J.  L.  569.  But,  under  the  New  Jersey  statute, 
the  personal  representatiye  of  the  father  of  a  female  seduoed  in  the  father's 
life-time,  may  sue  for  the  seduction:  Noiet  y.  Broum,  »upra.  And  under  the 
statutes  of  Alabama  it  is  held  that  where  the  defendant  in  an  action  of  crim, 
con.  dies  after  judgment  against  him,  and  after  suing  out  a  writ  of  error,  but 
before  errors  assigned,  the  action  may  be  revived  in  the  supreme  court  in  the 
name  of  his  personal  representative:  Cox  v.  Whitefield,  18  Ala.  738.  In  ac- 
cordance with  the  rule  that  the  action  is  strictly  personal,  a  master's  right  of 
action  for  the  seduction  of  his  servant  does  not  pass  to  his  assignee  in  bank- 
ruptcy: Howard  v.  Crother,  8  Mee.  &W.  001;  S.  C,  5  Jur.  91.  The  death  of 
the  seduced  female  before  the  bringing  of  the  action  does  not  deprive  the  hus- 
band or  father  of  Us  right  of  action:  WUton  v.  Webster,  7  Car.  &  P.  198;  In- 
gerson  v.  Miller,  47  Barb.  47. 

Whether  Preokanot,  Vsnzkeal  Disease,  or  Other  Illness  must  En- 
sue to  give  a  right  of  action  for  seduction,  depends,  of  course,  upon  who  brings 
tlic  action.  If  the  seduced  female  can  sue  at  all,  the  seduction  itself  consti- 
tutes the  injury,  and  she  may  undoubtedly  sue  without  showing  pregnancy, 
illness,  or  the  like,  except  to  swell  the  damages.  The  personal  disgrace  which 
entitles  her  to  sue  is  complete  when  the  seduction  is  effected.  So  where  a 
liiisband  sues  for  the  seduction  of  his  wife,  the  gist  of  the  action  being  the  dis- 
honor of  the  marriage  bed,  the  loss  of  his  wife's  affections  and  of  her  society 
and  comfort,  etc :  Cooley  on  Torts,  224.  But  where  a  father,  guardian,  or 
master  sues,  the  gist  of  the  action  is  tlie  loss  of  service,  and  unless  pregnancy, 
venerea]  disease,  or  other  illness  results,  there  is  nothing  to  impair  the  effi 
ciency  of  the  service  due  to  the  plaintiff,  and  he  has  no  cause  of  action:  Bieh- 
anUm  V.  FouU,  11  Ind.  460;  Knighi  v.  Wilcox,  IS  Barb.  212;  WhiU  v.  Ntllia^ 
31  Id.  279;  Jngeraon  v.  MiUer,  47  Id.  47;  Abrahftm.'<  v.  KUnn/,  104  Mass.  222; 
S.  C,  6  Am.  Rep.  220;  Blagye  v.  lUUy,  127  Mass.  191;  S.  C,  34  Am.  Rep. 
3(i I  Indeed,  in  one  of  these  cases  it  was  said  that  pregnancy  must  be  shown: 
f^p-hardeon  v.  Fouls,  supra.  But  this  is  clearly  wrong.  Venereal  disease  re- 
uniting from  the  seduction  is  undoubtedly  sufficient  to  support  the  action,  if 
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the  jury  are  sfttisfied  that  there  waa  some,  even  the  slightesti  loss  of  senrice: 
White  V.  NeUiB,  tupra.  So,  even  though  there  is  no  venereal  disease,  if  the 
health  of  the  female  is,  through  nervousness,  mental  anxiety,  etc.,  resulting 
frooi  the  seduction,  so  far  impaired  aa  to  raise  any  presumption  that  her  effi- 
ciency as  a  servant  was  ia  consequence  thereof  diminished:  Knighty.  Wflcox,  18 
Eirb.  212;  Abrahams  v.  Kidney,  104  Mass.  222;  S.  C,  6  Am.  Rep.  220;  Blaggt 
V.  Ibltif^  127  Mass.  191;  8.  C,  34  Am.  Rep.  361.  So  where  pregnancy  does 
result,  but  the  female  dies  suddenly  four  months  after  conception,  under  cir- 
cumstances indicating  that  her  death  was  probably  the  result  of  mental  anx- 
iety and  nervous  depression,  caused  in  part  at  least  by  the  seduction:  Inger^ 
mm  V.  Miller,  supra.  And  when  pregnancy  follows,  the  father  need  not  await 
the  birth  of  the  child  before  suing,  and  may  recover  full  damages:  Briggs  v. 
Skans^  5  Ired.  16.  If  pregnancy  and  the  birth  of  a  child,  alleged  to  be  the 
consequence  of  the  seduction,  are  relied  on  as  occasioning  the  loss  of  service, 
the  father  can  not  recover,  even  though  the  defendant  is  shown  to  have  de- 
bauched the  daughter,  if  it  appears  that  the  child  could  not  have  been  hist 
Eager  v.  Cfrimwood,  1  £x.  61;  S.  C,  16  L.  J.  Ex.  236. 

Form  of  Action. — ^Where  a  seducer  illegally  enters  the  house  of  another 
and  debauches  his  wife,  or  his  daughter,  or  servant,  the  husband,  father,  or 
master  may  have  an  action  of  trespass  quare  ckutsum /regU  alleging  the 
seduction  as  consequential,  or  he  may,  at  his  election,  sue  in  case:  Mercer  v. 
Walmdey,  9  Am.  Dec.  486;  MaUeson  v.  Curtis,  11  Wis.  424;  Briggs  v.  Evans, 
6  Ired.  16;  D<mohue  v.  Dyer,  23  Ind.  521;  Damon  v.  Moore,  5  Lans.  454; 
BenruU  v.  AUcoU,  2  T.  R.  166;  Woodtoard  v.  WaUon,  2  Bos.  &  PuL  (N.  R.) 
476.  Indeed  an  intent  to  seduce  the  plaintifif's  wife,  although  no  seduction 
takes  place,  may  be  alleged  in  aggravation  of  damages  in  trespass  quare 
dauaum  /regit:  MaUeson  v.  Curtis,  11  Wis.  424.  Where  seduction  is  not 
accompanied  by  a  trespass,  case  is  the  proper  remedy:  Mercer  v.  Wcdmslty, 
9  Am.  Dec.  486;  Van  Vader  v.  McKeUip,  7  Blackf.  578;  Kennedy  v.  Shea, 
110  Mass.  147;  S.  C,  14  Am.  Rep.  584;  Chamberiain  v.  HaaOwood,  5  Mee. 
k  W.  515. 

What  Dbolabation  must  Show. — 1.  As  to  BekUionship,  etc.  —  In  an 
action  by  a  husband  for  the  seduction  of  his  wife,  the  declaration  must,  of 
course,  show  the  relationship;  .but  though  an  actual  marriage  must  be  proved, 
it  is  sufficient  to  allege  that  the  female  seduced  was  the  plaintiff's  wife  with- 
out averring  an  actual  marriage:  JJauck  v.  Orantham,  22  Ind.  53.  And  in 
an  action  by  a  father  for  the  seduction  of  his  daughter,  as  the  foundation  of 
the  action  is  loss  of  service,  the  complaint  must  show  not  merely  that  the 
female  seduced  was  the  daughter  of  the  plaintiff,  but  also  that  she  was  his 
servant:  I/ee  v.  1  lodges,  13  Gratt.  726;  Woodward  v.  Anderson,  9  Bush,  624. 
But  if  the  complaint  shows  that  the  female  is  the  plaintiff's  daughter,  and 
was  a  minor  and  unmarried,  it  is  sufficient,  because  in  such  a  case  the  law 
presumes  that  she  was  his  servant:  Clem  v.  fJolmes,  33  Gratt.  722;  S.  C,  36 
Am.  Rep.  793.  An  allegation  that  *'one  Flora  Parker,  the  daughter  of  the 
plaintiff,  was  of  the  age  of  seventeen  years,**  and  that  the  defendant  de- 
bauched her,  etc.,  is  sufficient:  Parker  v.  Monteilh,  7  Or.  277.  On  the  other 
hand,  if  the  complaint  avers  that  the  seduced  daughter  was  the  plaintiff's 
servant,  an  omission  to  state  that  she  was  an  infant  is  not  material:  Apple- 
gaU  v.  Jiul}le,  2  A.  K.  Marsh.  128.  In  Wooten  v.  Oeisser,  9  La.  Ann.  52.'),  a 
declaration  charging  the  defendant  with  debauching  **  a  young  woman  who 
stood  in  the  relation  of  danglitcr  and  servant"  to  the  plaintiff,  was  held  Ijoil, 
because,  among  other  things,  the  woman  could  not  be  both  daughter  and  ser 
rant  to  the  plaintiff;  but  this  decision  is  manifestly  erroneous.     The  injured 
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tanAle  iniirt  in  rach  a  eaee  be  not  only  the  claaghter,  bnt  alao,  at  least  oon- 
^tmctiTely,  the  Mrvantof  the  plaintiff,  or  the  action  will  not  lie.  An  all^ga- 
tkm,  in  an  action  by  a  £ftther  for  his  daughter's  seduction,  that  she  was  on- 
married,  or  of  pveWoas  chaste  character^  is  unnecessary:  B^U  v.  /^tidber,  29 
Ind.  207;  Updegre^v.  Bennett,  8  Iowa,  72. 

2,  A»  to  the  Fact  i^fSeducUonj  and  the  I>amagfs. —  It  is  sufficient  in  a  cam- 
|ibint  for  seduction  to  allege  the  ultimate  fact  of  seduction,  without  showing 
by  what  means  it  was  accomplished:  Brawn  v.  Kimjsfey,  38  Iowa,  220.  So  in 
w  indictment  for  seduction  the  word  *' seduce"  is  sufficient  to  convey  the 
•charge:  State  v.  Bvrety  27  Conn.  317.  If  a  complaint  for  seduction  alleges 
that  it  was  accomplished  by  artifice  and  persuasion,  without  stating  what 
constituted  the  artifice,  it  is  nevertheless  sufficient:  ife^s  v.  Cupp,  59  Ind. 
M6.  In  Wooten  v.  Oeiseer,  9  La.  Ann.  523,  it  was  held,  as  we  think,  errone- 
ously, that  the  father's  petition  in  a  suit  for  the  seduction  of  his  daughter 
must  state  that  the  intercourse  was  effected  by  violence  or  craft. 

The  complaint  in  an  action  for  seduction  must  undoubtedly  show  damags 
io  the  plaintiff  resulting  from  the  wrongful  act;  and  if  special  damages  are 
claimed,  they  must  be  specially  alleged.  But  In  an  action  by  a  female  for 
her  own  seduction,  where  it  is  alleged  that  the  defendant  debauched  and 
camidly  knew  the  plaintiff,  and  then,  after  other  averments,  that  the  *'  plaintiff 
has  been  damaged  by  the  defendant  in  the  sum  of  five  thousand  dollars,  for 
which  the  plaintiff  asks  judgment,*'  the  complaint  will  l)e  held  after  verdict^ 
where  no  objection  was  made  at  the  trial,  to  show  with  sufficient  certainty 
that  the  damages  were  the  consequence  of  the  seduction:  Oray  v.  Bean,  27 
Iowa,  221.  Damages  to  the  plaintilf  s  feelings,  in  an  action  by  a  father  for 
his  daughter's  seduction,  need  not  be  specially  averred,  because  they  are  a 
necessary  element  in  computing  the  damagw:  PhiUipB  v.  Hoyle,  4  Gray,  568. 

Defenses. — 1.  Infaiiry  of  the  Defendant  is  no  defense  to  an  action  brought 
by  a  woman  for  her  seduction,  under  the  Indiana  statute  giving  a  right  of 
action  therefor,  although  the  seduction  is  alleged  to  have  been  effected  by 
means  of  a  promise  of  marriage;  for  the  seduction,  and  not  the  promise,  is  the 
gist  of  the  action:  Lee  v.  Hefley,  21  Ind.  08. 

2.  Liability  to  CrimxnaX  Proeecuiion  or  Acquittal  upon  such  prosecution 
for  the  same  offense,  is  no  defense  to  an  action  brought  by  a  father  for  the 
seduction  of  bis  daughter:  Khpfer  v.  Bromme,  26  Wis.  372;  EkJiar  v.  KisUer, 
14  Pa.  St.  282.  So  in  an  action  for  criminal  conversation  the  fact  that  the 
evidence  shovrs  that  the  offense  was  really  rape,  and  that  a  criminal  prosecu- 
tion will  lie,  constitutes  no  defense:  Egbert  v.  Oreentoalt,  44  Mich.  245;  S.  C, 
38  Am.  Rep.  260. 

3.  Former  Recovery  or  Bdeaw  by  Daughter,  or  a  Subeequent  Marriage  of 
the  seducer  and  the  daughter,  is  no  defense  to  an  action  by  the  father  for  the 
seduction  of  such  daughter:  Mchlar  v.  Kistler,  14  Pa.  St.  282;  PruiU  v.  Cox, 
21  Ind.  15;  Oimbel  v.  Smith,  7  Id.  627;  Sellars  v.  Kinder,  1  Head,  134.  The 
reason  is.  that  the  wrong  to  the  daughter  is,  at  Isast  theoretically,  independ- 
ent of  the  wrong  to  the  father.  But  evidence  of  a  subsequent  marriage  is 
admissible  in  mitigation  of  damages  in  such  cases:  Ekhar  v.  Kistler,  14  Pa. 
St.  282.    So  of  a  release  by  the  daughter:  Sellare  v.  Kinder,  1  Head,  134. 

4.  Prior  UnchasUty  qf  Female  Seduced  b,  as  already  indicated,  no  defense 
to  an  action  by  the  female  for  such  seduction  under  a  statute  giving  her  the 
right  to  sue  therefor,  if  the  case  is  one  of  real  seduction  after  a  real  reforma- 
tion: Smith  V.  MUbum,  17  Iowa,  30.  Much  less  is  it  a  defense  where  the 
husband  or  father  sues:  Haarieon  v.  Price,  22  Ind.  165.  But  evidence  oi 
prior  unohastity  is  no  doubt  admissible,  as  we  shall  presentlv  see,  in  mitigi^ 
tiob  of  damagee. 
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5.  That  Seduced  Female  was  not  Servant  to  PlcujUiff  a.t  the  time  of  the  seduc- 
tion is  of  conrse  ft  sufficient  defense  to  an  action  by  a  father  for  his  daaghter'a 
seduction,  but  it  is  held  that  the  defense  must  be  specially  pleaded,  and  i» 
not  admissible  under  the  general  issue:  Salter  v.  Walker ,  21  L.  T.  (N.  S.)  360; 
Torrence  y.  Oibbiney  5  Q.  B.  297;  S.  C,  D.  k  M.  226;  though  the  contrary  is 
held  in  an  earlier  case:  HoUoway  v.  Ahell,  7  Car.  &  P.  528.  And  in  an  action 
wherein  it  was  alleged  that  the  defendant  for  the  purpose  of  seduction  fraud- 
ulently procured  the  plaintiff's  daughter  to  enter  into  his  service  and  then 
debauched  her,  a  plea  that  the  daughter  was  servant  of  the  defendant  and  not 
of  the  plaintiff,  was  held  bad:  Morgan  v.  Malony,  7  Ir.  C.  L.  240. 

6.  Connivance  of  Parent  or  ffuaband  in  Sedtieiion  of  Daughter  or  Wife. — A 
father  who  permits  or  connives  at  the  seduction  of  his  daughter  can  not  sue 
therefor:  Seager  v.  Sligerland,  2  Cai.  219;  Graham  v.  Smith,  1  Edm.  267; 
TVaver  v.  Barger,  24  Barb.  614;  as  where  he  allows  the  defendant,  whom  he 
knows  to  be  already  married,  to  visit  his  daughter  as  a  suitor  and  to  be  alone 
with  her,  there  being  a  prospect  of  a  divorce  between  the  defendant  and  hia 
wife:  Reddie  v.  Scoolt,  Peake,  240;  Richardson  v.  Foute,  1 1  Ind.  466.  So  where 
the  father,  in  accordance  with  a  custom  of  the  locality,  known  as  **  bundling,** 
permitted  his  daughter's  suitor  to  sleep  with  her,  and  sexual  intercourse  fol- 
lowed: I/oUi8Y,Wdls,SFtL,  L.  J.  169.  Butproof  of  carelessness  and  indiffer- 
ence by  a  father  with  respect  to  his  daughter,  so  that  unusual  opportunities 
for  sexual  intercourse  are  given,  if  the  negligence  is  nob  so  gross  as  to  warrant 
a  presumption  of  assent  to  such  intercourse,  is  no  defense  to  an  action  by  the 
father  for  the  daughter's  seduction,  though  it  is  admissible  in  mitigation  of  dam- 
ages: Zerfing  y.  Mourer,  2  G.  Greene,  520;  Parker  y,  Elliot,  6  Muuf.  587;  Ora- 
ham  y.  Smith,  1  Edm.  267;  Travis  v.  Barger,  24  Barb.  614.  A  husband  who  is 
privy  to  or  connives  at  intercourse  with  his  wife  can  not  sue  therefor,  and  ))roof 
of  such  connivance  or  assent  is  a  complete  defense:  WaUey  v.  Bissett,  2  T.  R. 
168, n.;  Wintery.  //«nn,  4  Car.  &  P.494;i?eay.  Tucker,5\m.  llO;BunnfUy. 
Oreathead,  49  Barb.  106.  So  where  the  husband  permits  his  wife  to  live  as  a 
prostitute  though  he  does  not  assent  to  the  particular  act:  Cook  v.  Wood,  30 
Ga.  891 ;  Shenoood  y.  TUman,  55  Pa.  St  77.  But  mere  negligence  or  indiffer- 
ence by  the  husband  as  to  the  wife's  conduct,  goes  merely  in  mitigation  of  dam- 
ages: Bunnell  v.  Oreaihead,  49  Barb.  106.  It  is  no  defense  to  an  action  for  crim- 
inal conversation  that  the  plaintiff  kept  his  marriage  secret,  and  permitted  his 
wife  to  live  with  her  mother  as  a  single  woman,  and  visited  her  only  at  intervals 
of  two  or  three  weeks:  Colore^  v.  Harhorough,  4  Car.  &  P.  499.  Condonation 
or  forgiveness  of  the  wife's  adultery  by  her  husband  furnishes  no  presumption 
of  prior  assent,  and  is  no  defense  to  his  action  therefor:  Verholf  v.  Van 
Howenlengen,  21  Iowa,  429;  Stumm  v.  Hummel,  39  Id.  478.  Much  less  is  con- 
donation of  adultery  with  another  man  a  defense:  Clouser  v.  Clapper,  59  Ind. 
548. 

7.  Husband's  Cruelty  to  W\fe  no  Bar  to  Action  for  her  Seduction, — ^It  is  clear 
that  in  an  action  for  seducing  or  enticing  away  the  plaintiff's  wife,  his  prior 
cruelty  to  her  is  no  defense  to  the  action:  Hadley  v.  lleywood,  121  Mass.  236. 
Such  evidence,  however,  as  stated  in  a  subsequent  part  of  this  note,  is  admis- 
nble  in  mitigation  of  damages. 

EyiDENCB  IN  AoTioKS  FOR  SsDUcnoN.  1.  As  to  the  Fact  (^  Seduction. — 
Evidence  as  to  all  facts  and  oircnmstanoea  showing  the  relations  between  the 
alleged  seducer  and  his  victim,  and  the  degree  and  character  of  the  intimacy 
between  them,  is  admissible  as  part  of  the  res  gestcs,  in  an  action  for  seduc* 
^Jon:  Threadgool  v.  Litogot,  22  Mich.  271.  Continued  attentions  for  several 
months,  followed  by  improper  intercourse,  may  be  shown  as  evidence  that 
the  oaM  is  one  of  seduction:  Clark  v.  Fitch,  20  Am.  Dec.  639.    All  the  cir 
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cnmntanoes  of  the  alleged  8ediiction»  and  all  the  meanfl  made  oae  of  to  oormpt 
the  miud  of  the  victim,  may  be  shown  in  an  action  by  a  father  for  his 
'danghter'a  seduction:  Btuey  v.  KUbhtt  31  Barb.  273.     A  threat  by  the  defend- 
ant to  diamiiw  the  daughter  from  his  employment  if  she  would  not  submit  to 
the  improper  interoourse,  may  be  considered  in  determining  whether  the  in- 
tercourse was  effected  by  artifice  or  through  force  and  fear:  Brown  v.  King.^- 
Iqff  38  Iowa,  220.     The  fact  that  the  alleged  victim  is  a  person  of  weak  mind 
does  not  render  any  less  stringent  proof  of  seduction  necessary:  Ddvee  v. 
BoardTnan^  20  Id.  446.     The  proof  need  not  be'  confined  to  the  particular  act 
of  intercourse  charged  in  the  complaint,  in  an  action  by  a  husband  or  father,  but 
prior  acte,  even  beyond  the  period  of  the  stetute  of  limitations,  may  be  proved 
to  oorroborato  the  testimony  as  to  acte  within  the  statutory  period,  and  to 
explain  the  relations  of  the  parties,  as  well  as  to  aggravate  the  damages: 
Comoa^  V.  NUol,  34  Id.  633;  Thampaan  v.  Clendening,  1  Head,  287.    So  sub- 
eequent  acte  of  intercourse  may  be  shown  to  explain  the  relations  of  the  par- 
ties: Sherwood  v.  TUman,  55  Pa.  St.  77. 

2.  Testimony  qf  Seduced  Female,  and  Corroboration  and  Impea/ihment  of, — 
In  an  action  by  a  Either  for  his  daughter's  seduction,  he  is  not  required  to 
produce  her  as  a  witoess:  Farmer  v.  Jowp\  Holt,  451.     Where  she  is  a 
witoess,  the  jury  have  a  right  to  consider  her  relationship  to  the  plaintiff, 
contradictory  statemente,  eta,  and,  where  force  is  charged,  her  age  and  phys- 
ical ability,  in  determining  as  to  the  truth  of  her  testimony:  lynnean  v. 
irp &y,  20  Ind.  44.     Declarations  made  by  her  contradictory  to  her  testimony, 
as  to  charging  her  pregnancy  to  another  person,  may  be  shown  after  inter- 
rogating her  respecting  them:  Braey  v.  Kibhe,  31  Barb.  273.    But  contradic- 
tory stetemente  as  to  her  being  engaged  to  a  third  person,  where  she  deniei 
it  on  the  stand,  can  not  be  proved,  because  that  fact  is  not  material  or  rele- 
vant: Fisher  v.  Hood^  14  Blich.  189.*    The  testimony  of  a  female  claiming  to 
have  been  seduced  is  always  viewed  with  suspicion,  and  generally  requires  te 
be  corroborated.    Indeed,  where  seduction  is  prosecuted  criminally,  the  stet- 
ute generally  requires  the  testimony  of  the  female  to  be  corroborated.    Suf- 
ficient corroboration,  however,  may  generally  be  shown  by  proving  visito, 
correspondence,  familiarities,  and  other  incidente  of  a  courtship  or  engage- 
ment: Bcyoe  v.  People^  55  N.  Y.  044;  Armstrong  v.  People,  70  Id.  38.    Cor- 
ffoboration  as  to  the  immediate  fact  of  intercourse  is,  of  course,  generally 
impossible.    It  is  not  enough  to  show  merely  opportunities  for  intercourse: 
StaU  V.  Painter,  60  Iowa,  317;  State  v.  SmUh,  54  Id.  743.    Nor  can  the 
female  be  corroborated  by  a  circumstance  testified  to  only  by  herself:  State  v. 
KingsUy,  39  Id.  439.    The  exhibition  of  the  child  alleged  to  have  been  begot- 
ten by  the  seduction,  for  the  purpose  of  showing  ite  resemblance  to  the  de- 
fendant, is  not  admissible  as  corroborating  evidence:  State  v.  Dar\forth,  48 
Id.  43;  S.  C,  30  Am.  Bep.  387.     For  the  purpose  of  throwing  doubt  upon 
the  testimony  of  the  injured  female,  where  she  swears  that  the  interoourse 
took  place  in  a  buggy,  it  has  been  held  that  opinions  of  medical  experte  were 
admissible,  to  show  that  intercourse  under  such  circumstances  would  be  al- 
most  impossible,  or,  at  least,  would  be  exceedingly  painful:  People  v.  Clark, 
33  Mich.  112.    We  can  not  understand  how  a  fact  of  that  kind  could  be  re- 
l^arded  as  a  question  of  science  or  art  so  as  to  oome  within  the  legitimate 
domain  of  expert  testimony. 

It  18  true  that  most  of  these  cases  relating  to  the  corroboration  of  the  tes- 
timony of  a  sedaced  female  were  of  a  criminal  nature,  but  it  is  also  true  that 
tiie  neoesnty  of  oonoboration  is  fully  as  strong  in  dvil  cases,  and  that  it  must 
ftoascd  on  Hm  same  principles.    In  Lockwood  v.  Betis,  8  Conn.  130,  whick 
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an  action  by  a  Either  for  the  seduction  of  his  daughter,  the  daaghter 
a  witneM  and  testified  that  under  the  atlvice  of  friends  she  concealed  the  faot^ 
(Kf  her  pregnancy  from  the  defendant.  Her  testimony  on  this  point  •being 
discredited,  evidence  of  certain  disclosures  made  by  her  to  her  sister  out  of* 
court  was  admitted  in  corroboration  of  her  testimony.  See  note  to  Johiutm 
▼.  PaUerBon,  11  Am.  Dec.  759. 

3.  Declaration*  of  Wift  aa  Evidence  4n  AcUoru  of  CrirrL  Con. —It  is  weD 
settled  that  the  declarations  of  the  wife,  whether  oral  or  written,  unless  an- 
tLo/ized  by  the  defendant,  or  expretoly  or  impliedly  assented  to  by  him,  are- 
not  admissible  in  evidence  to  prove  the  charge  against  him,  or  to  show  her 
fondness  for  him,  in  an  action  for  criminal  conversation:  McVey  v.  Bla»r^  7 
Ind.  590;  I/nrris  v.  Rupel,  14  LI.  209;  (/ndenoood  v.  Linton,  54  Id.  468^ 
Dance  v.  JIcDr'ule,  43  Iowa,  G24;  Prfnton  v.  Botoers,  13  Ohio  St.  i.  But  her 
declarations  before  the  seduction,  tending  to  show  affectiou  for  her  husband, 
are  admissible,  it  seems:  Preston  v.  Boioers,  supra.  And  as  the  wife's  decla- 
rations are  inadmissible  against  the  paramour,  they  are  also  ina<linissible  ii^ 
his  favor:  Harris  v.  Bupel,  14  Ind.  209.  Where  a  child  is  alleged  to  have 
been  the  fruit  of  the  adulterous  intercourse,  the  declarations  and  testimony 
of  the  husband  and  wife  are  inadmissible  to  disprove  intercourse  between- 
them  for  the  purpose  of  rebutting  the  legal  presumption  of  the  legitimacy 
of  such  child:  Egbert  v.  Cfreenwalty  44  Mich.  245;  S.  C,  38  Am.  Rep.  280. 

4.  Evidenee  of  D^endant^s  Good  Character  is  inadmissible  in  his  favor  ini 
an  action  for  seduction,  where  no  attempt  is  made  to  impeach  his  character: 
Dflvu  V.  Boardman,  20  Iowa,  446;  Herring  v.  Jester^  2  Houst.  66.  He  can- 
not show,  for  instance,  that  his  general  character  is  that  of  a  modest,  retir- 
ing man:  MeBae  v.  LiUyt  I  Ired.  L.  118.  The  defendant's  duoacter  is  not 
in  issue  in  such  action. 

5.  Evidence  as  to  Chauraeter  ofHwhaind  or  Father  Suing  for  SeducUon, — In 
an  action  by  a  father  for  the  seduction  of  his  daughter,  it  has  been  held  that 
evidence  is  admissible  to  show  that  the  plaintiff  is  a  man  of  profligate  prin- 
ciples and  dissolute  habits,  not  only  because  the  action  is  one  of  injury  to 
character  and  reputation,  but  also  because  such  evidence  tends  to  show  tba 
plaintiff's  want  of  care  with  respect  to  his  daughter:  Thompson  v.  Clendenisigt 
2  Head,  287;  2  GreenL  on  Ev.,  sea  579.  But  the  contrary  is  held  in  Daim  v« 
Wycqf,  7  K.  T.  191;  Robinson  v.  Burton,  5  Harr.  (Del.)  335.    In  an  actio* 

-by  a  husband  for  debanching  his  wife,  it  is  held  that  evidence  of  the  plaint- 
iff's want  of  virtue  is  admissible  in  mitigation  of  damages:  Harrison  v.  Pries^ 
22  Ind.  165.  Bat  it  is  held  that  the  husband's  bad  character  can  not  be 
shown  in  sach  oases,  except  so  far  as  it  concerns  hla  marital  relations,  and 
therefore  that  it  can  not  be  shown  that  he  is  a  common  drunkard:  Norton  v. 
Warner,  9  Conn.  172.  Ordinarily  it  must  be  admitted  that  evidence  in  snob 
a  case,  that  the  plaintiff  was  a  common  drunkard,  would  be  very  apt  to  shon^ 
that  he  was  a  bad  husband. 

It  would  oertainly  seem,  however,  that  the  limitation  of  the  rule  as  to  ad 
mitting  evidence  of  the  plaintiff's  chaneter  in  saoh  cases,  which  is  indicated* 
in  Norton  v.  Warner,  9  Conn.  172,  is  sound.  The  evidence  relating  to  the 
character  of  the  father  or  husband  should  not  be  admitted,  unless  it  affeeU 
him  in  the  character  in  which  he  sues.  Thus,  in  an  action  by  a  father  for  ld» 
daughter's  seduction,  evidence  that  he  had  cast  imputations  upon  his  mother*!- 
chastity  is  not  admissible,  because  it  has  no  bearing  upon  his  character  as  • 
father:  Orider  v.  Dent,  22  Mo.  490. 

6.  Evidence  qf  Ptahi^jT*  OrueUy  to  or  Want  of  Affection  for  kii  Wyt  ft 
sdmissible  in  mitimtioD  of  damages  in  an  action  of  rrim.  eon.:  Wmier  ^ 
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Wrou,  1  Moa  ft  R.  404;  Ikmee  ▼.  Afcffrtd0,43  Iowa,  624;  C^tonon  v.  flMUtc* 
43  Ind.  429;  Palmer  ▼.  OVooi;,  7  Gray,  418.  But  evidence  of  mkbappy  rela- 
tions between  the  hnaband  and  wife,  before  and  at  the  time  of  the  sednctiony 
b  held  inadmiflsiUe  in  Van  VaeUr  ▼.  MeKeUip,  7  Blackf.  578;  DaUas  v.  Set- 
kn^  17  Ind.  479.  The  plaintiff's  adnltery  with  other  women  at  any  time  be- 
fore the  trial,  may  be  shown  in  mitigation  of  damages:  ShOttwck  t.  Haanamomd^ 
46Vt.460. 

7.  BvideMeMtotheCfharacterandSocialPodiionofihePlai^^ 

in  an  action  by  a  father  for  his  daughter's  seduction,  has  frequently  been  h^ld 
admissible  cm  the  question  of  damages:  WUaon  v.  S/mnU,  3  Penn.  49;  MeAu' 
lay  V.  Birkhead,  13  Ired.  L.  28;  Thampmm  v.  CUnderming,  1  Head,  287;  WhiU 
▼.  MtarUcuid,  71  HL  250;  S.  GL,  22  Am.  Rep.  100;  Parhet  v.  Monteith,  7  Or. 
277;  AndrewB  ▼.  Aakey,  8  Car.  ft  P.  7.  So  where  the  plaintiff  merely  stands 
tn  heo  parentia:  WUwn  ▼.  Sproul,  tupm.  But  evidence  as  to  the  character 
of  any  member  of  the  family  except  the  plaintiff  or  his  daughter  is  inadmis- 
sible to  mitigate  the  damages:  Thcmpaon  v.  dendenmgf  mipra.  And  in 
Httffnea  v.  Sinclair,  23  Vt.  108»  it  was  held  that  evidence  of  the  general  good 
character  of  the  plaintiff  and  his  family  was  inadmissible. 

8.  Evidence  qfthe  Social  Porition  qfthe  D^endant  and  his  &mily  is  also  ad* 
nussible  in  estimating  the  damages:  Rta  v.  Pm^her,  51  IlL  1 10;  White  t.  Afiirt- 
landf  71  Id.  250;  S.  C,  22  Am.  Rep.  100;  Parker  y.  Monteith,  7  Or.  277. 

9.  Evidence  fi/ the  Pecuniary  Circumstances  qfthe  Parties, — ^The  defendant's 
pecuniary  circumstances  may  be  shown,  as  a  basis  for  the  computation  of  dam- 
ages in  an  action  for  seduction:  Hea  v.  Tucker,  51  HI.  110;  McAulayy,  Birk^ 
head,  13  Ind.  28;  Herring  ▼.  Jester,  2  Houst.  66;  Robinson  v.  Burton,  5  Harr. 
(DeL)  335;  Clem  y.  Holmes,  33  Gratt.  722;  S.  C.,  36  Am.  Rep.  793;  QrabU 
V.  Margrave,  38  Am.  Dec.  88,  and  note;  contra,  Dain  y.  Wycoff,  7  N.  Y.  191. 
The  English  doctrine  seems  to  be,  that  while  evidence  of  the  defendant's  gen- 
eral drcumstsnoes  and  situation  in  life  is  admissible,  yet  his  specific  pecuni- 
ary means  and  ability  to  pay  damages  can  not  be  shown,  except  where  the 
action  is  for  a  breach  of  promise  of  marriage:  James  ▼.  Briddington,  6  Car. 
ft  P.  589;  SaUer Y.WaUBer,  21  L.  T.  (N.  S.)  360;  S.  C,  18  W.  R.  65;  ^ocf- 
soU  y.  Taylor,  L.  R.,  9  Q.  B.  79;  S.  C,  43  L.  J.  Q.  B.  14.  Where  a  father 
or  husband  sues  for  seduction,  his  pecuniary  circumstances  may  also  be  shown 
to  enhance  the  damsges:  Qrahle  v.  Margrave,  supra;  Sea  v.  Tucker,  supra; 
Peters  t.  Lake,  66  HI.  206.  But  where  the  action  is  brought  several  years 
after  the  injury,  evidence  that  the  plaintiff  is  a  bankrupt  at  the  time  of  the 
trial  18  inadmissible:  Peters  v.  Jjake,  siwpra. 

10.  Evidence  <if  Promise  of  Marriage,  Admissibility  o/.~Where  the  statute 
gives  a  woman  a  right  of  action  for  her  own  seduction,  a  promise  of  marriage 
may  undoubtedly  be  alleged  and  proved  as  the  means  by  which  the  seduction 
was  effected:  Lee  y.  H^fiey,  21  Ind.  98;  Cover  v.  DtS,  3  Iowa,  337.  And  we 
have  no  doubt  that  it  may  be  considered  in  aggravation  of  damages  without 
driving  the  plaintiff  to  a  separate  action  therefor,  if  damages  therefor  are 
claimed  in  the  complaint.  As  to  whether  evidence  of  a  promise  of  marriage 
is  admissible  in  an  action  by  a  father  for  his  daughter's  seduction,  the  author- 
ities are  conflicting.  This  subject  is  discussed  at  some  length  in  the  note  to 
aUet  v.  Mead,  22  Am.  Dec.  579.  See  also  Clark  v.  Fitch,  20  Id.  639.  It  is 
there  shown  to  be  the  New  York  rule  that  such  evidence  is  inadmissible. 
The  same  doctrine  is  held  in  Drish  v.  Davenport,  2  Stew.  266;  Kip  v.  Ber- 
dan,  20  N.  J.  L.  239;  Herring  v.  Jester,  2  Houst.  66.  Without  referring 
again  to  the  cases  cited  in  the  note  to  OUlet  v.  Mead,  supra,  we  think  the 
weight  of  authority  aa  well  as  the  better  reason  is  in  favor  of  the  (ioctriiia 
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that  evidence  of  a  promise  of  marriage  is  admissible  in  such  cases,  as  part  of 
the  rtM  gesiir.y  for  the  purpose  of  showing  the  means  by  which  the  seduction 
was  effected:  Fox  v.  Stevma,  13  Minn.  272;  Phelin  v.  Kinderdme,  20  Pa.  St. 
354;  Odell  v.  Stephtna,  12  Ind.  384;  Hobiiuon  v.  BurUm,  5  Uarr.  (Del.)  335; 
Parker  v.  Mouteith,  7  Or.  277;  Mama  v.  Coaner,  62  111.  465;  Mudd  v.  Clem- 
e/Ua^  3  Cranch's  C.  C.  3.  And  for  reasons  stated  in  the  note  to  Oillei  v.  Mead, 
we  are  satisfied,  also,  that  the  jury  may  properly  consider  such  promise  in 
aggravation  of  the  father's  damages:  White  v.  CampbeU,  13  Gratt.  573; 
Phelin  V.  Kinderdine,  20  Pa.  St.  354;  taking  care,  of  course,  not  to  award 
damages  to  the  father  for  the  breach  of  promise  itself,  for  the  daughter  must 
sue  for  that:  Phelin  v.  Kinderdhie,  aupra.  Certainly  in  any  case  the  father 
may  show  not  only  in  proof  of  the  seduction,  but  in  aggravation  of  damages, 
that  the  defendant  visited  the  daughter  as  a  suitor  with  professions  of  honor- 
able intentions:  GiUet  v.  Mead,  22  Am.  Dec.  578;  Davidaon  ▼.  OoodaU,  18  N. 
H.  423;  Elliott  v.  Nieklin,  5  Price,  641. 

1 1 .  Evidence  as  to  Seduced  Female*a  (Jharacttr  for  Chaatitif, — In  an  action  by 
a  seduced  woman  for  her  own  seduction,  although  previous  chastity,  as  already 
stated,  is  not  necessary  to  maintain  the  action,  yet  evidence  of  her  prior  nn- 
chastity  is  admissible  in  mitigation  of  damages,  and  specific  acts  of  inter- 
course with  other  men  may  be  shown:  Smith  v.  Milbum,  17  Iowa,  30;  Love  ▼. 
Maaoner,  6  Bax.  (Tenn.)  24;  S.  0.,  32  Am.  Rep.  622.  So  in  an  action  by  the 
father  of  the  seduced  female,  her  character  for  chastity  is  in  issue,  and  prior 
unchastity  may  be  proved,  not  only  to  corroborate  the  defendant  where  he 
denies  the  seduction,  but  also  in  mitigation  of  damages:  Hogan  v.  Oregon,  6 
Rob.  (N.  Y.)  138;  ShaUuck  v.  Myera,  13  Ind.  46;  White  v.  MurOand,  71  IlL 
250;  S.  C,  22  Am.  Rep.  100;  Driah  ▼.  Davenport,  2  Stew.  266;  Carder  v. 
Forehand,  14  Am.  Dec.  317;  2  Greenl.  Ev.,  sec.  577;  Hill.  Rem.  for  Torts, 
2d  ed.,  542.  But  it  is  held  in  WaUaee  v.  Clark,  5  Am.  Dec.  654,  that  the 
daughter's  general  mor%l  character  can  not  be  attacked,  but  only  her  char- 
acter for  chastity,  and  that  only  where  the  father  asks  for  damages  to  his 
feelings.  And  in  Driah  v.  Davenport,  2  Stew.  266,  it  is  held  that  evidence  of 
the  daufi;hter's  reputation  for  chastity  among  a  particular  class  of  people  is 
inadmissible.  Specific  acts  of  intercourse  by  the  daughter  with  other  men 
may  be  shown  by  the  testimony  of  those  who  have  had  interconrse  with  her, 
or  by  other  evidence:  White  v.  MurOand,  71  HI.  250;  S.  C,  22  Am.  Rep.  100; 
Braey  v.  Kibbe,  31  Barb.  273;  Verry  ▼.  Watkina,  7  Car.  k  P.  308;  2  Greenl. 
Ev.,  sec.  677;  Hill.  Rem.  for  Torts,  2d  ed.,  542;  contra,  Vaughn  ▼.  Perine,  4 
Am.  Deo.  411;  Hoffman  v.  Kemerer,  44  P^  St.  452.  In  Lea  v.  Henderaon, 
1  Coldw.  146,  it  was  held  that  such  prior  acts,  if  unknown  to  the  public  and  to 
the  defendant  at  the  time  of  the  seduction,  could  not  be  considered  in  miti- 
gation of  damages;  but  that  case  was  overruled  on  this  point  in  Love  ▼. 
Maaoner,  6  Bax.  (Tenn.)  24;  S.  C,  32  Am.  Rep.  522.  Evidence  that  the 
daughter,  before  her  seduction,  introduced  another  person  to  her  parents  as 
her  husband,  is  irrelevant  and  immaterial:  Burtia  v.  Chambera,  51  Iowa,  645. 

In  an  action  for  criminal  conversation  also,  the  wife's  prior  bad  character 
for  chastity,  as  well  as  specific  acts  of  unchastity,  may  be  shown  in  mitiga- 
tion of  damages:  Torre  v.  Summera,  10  Am.  Deo.  597;  Harier  v.  Crid,  33 
Barb.  283;  Clouaer  v.  Clapper,  69  Ind.  548.  So  evidence  of  the  unchastity  of 
the  wife  before  marriage,  except  where  it  appears  that  her  lewdness  was  with 
the  defendant  alone:  Sanborn  v.  NeHaon,  4  N.  H.  501;  Conway  v.  Nicol^  34 
Iowa,  533;  Stitmm  v.  Hummel,  39  Id.  478;  Chuaer  v.  dapper^  59  Ind.  548; 
FoMa  ▼.  Archer,  31  N.  J.  L.  58.  In  trespass  quart  damawmjiregii,  where  an 
intant  to  ravish  the  plaiQtiff*s  wife  is  charged,  evidence  of  her  unofaattity  it 
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uwdnunlble:  Dofoenpori  ▼.  JiusseU,  6  Day,  145.  Proof  of  illicit  intoroonrM 
by  a  seduoed  female  with  other  men  aft«:  her  aedaotioii  by  the  defendant^  or 
of  her  bad  charaoter  after  such  seduction,  is  of  course  inadmissible:  WkUe  ▼. 
Murtland,  71  IlL  250;  S.  C,  22  Am.  Rep.  100;  McKem  v.  Oalveri,  59  Mo.  2iS. 

The  seduced  female  herself  can  not  be  cross-examined  as  to  her  intercourse 
with  other  men:  Dodd  v.  Norris,  3  Gamp.  519;  ShaUuciw  Mytrs^  13  Ind.  46; 
BrnUh  Y.  Taryan^  69  Id.  445;  S.  C.»  85  Am.  Repu  232;  Hoffman  v.  Kemtrtr^ 
44  P^  St.  452;  Do^  v.  Jestmp,  29  111.  460;  VoMghn-v.  Ferine,  4  Am.  Dec  411. 
This  rule  is  put  in  some  of  these  cases  on  the  ground  that  specific  acts  of  inter- 
course can  not  be  shown  as  evidence  of  bad  character;  but  it  is  obvious  that 
this  would  exclude  all  evidence  of  specific  acts,  which,  as  we  have  seen,  is 
contrary  to  the  authorities.  Perhaps  the  true  doctrine  is  that  the  witness  ii 
merely  privileged  from  answering.  When  the  question  bears  upon  the  pa 
temity  of  the  child  alleged  to  have  been  the  fruit  of  the  seduction,  it  is  hc^d, 
in  Smiih  v.  Taryan,  69  Ind.  445;  S.  C,  35  Am.  Rep.  232,  that  the  female  may 
be  cross-examined  as  to  illicit  intercourse  with  other  parties,  in  an  action 
knrought  by  herself.  In  Lave  v.  Mammer,  6  Bax.  (Tenn.)  24;  S.  C,  32  Am. 
Rep.  522,  whero  a  female  sued  for  her  own  seduction,  it  was  held  that  she 
might  be  cross-examined  as  to  intercourse  with  other  men,  because  fornication 
was  not  a  crime  in  that  state.  Where  the  female  has  stated  at  other  timet 
that  she  has  had  intercourse  with  other  persons,  she  may  be  impeached  by 
showing  such  statements,  after  cross-examination,  as  to  having  made  them: 
Andrewe  v.  Ashey,  8  Car.  k  P.  7;  Carpenter  v.  WcJU,  3  P.  &  D.  457;  S.  C,  11 
Ad.  ft  EL  803.  ^ 

Where  the  defendant  is  a  witness,  in  an  action  by  a  father  for  his  daughter's 
•eduction,  and  has  sought  to  impeach  the  girPs  character,  he  may  be  cross- 
examined  as  to  previous  statements  by  him  to  the  efiect  that  he  believed  that 
she  had  not  had  intercourse  with  any  one  else:  Hodsoll  v.  Taylor ,  L.  R.,  0  Q 
B.  79;  S.  C,  43  L.  J.  Q.  B.  14.    8o  in  an  action  of  crim,  eon,,  where  the  d-i- 
fendant  sets  up  the  wife's  unchastity  before  marriage,  he  may  be  cross-exam 
ined  as  to  having  had  intercourse  with  her  beforo  marriage:  i^bu^v.  AreheVt 
31  N.  J.  L.  58.    Evidence  of  the  prior  good  character  of  the  seduced  female 
is  clearly  inadmissible,  unless  her  character  ha?  been  attacked  by  the  defend- 
ant: Bamfidd  v.  Maseey,  1  Gamp.  460;  BaU  v.  HUl,  1  Oar.  k  P.  100;  Bracyr 
Kibbe,  31  Barb.  273;  ZUzer  v.  Merkel,  24  Pa.  St.  408. 

12.  Other  Ehidence  in  MUigaium,— The  defendant's  liability  to  a  criminal 
prosecution  for  the  seduction  is  not  to  be  oonsidered  In  mitigation  of  dam- 
ages: Klopfer  v.  Bromme,  26  Wis.  372.  In  an  action  by  a  father  for  his 
daughter's  seduction,  an  offer  of  marriage  by  the  defendant  is  not  admissible 
in  mitigation  of  damages:  White  v.  Murtland,  71  111.  250;  S.  C.,  22  Am.  Rep. 
100.  In  an  action  of  crim.  eon.  the  defendant  may  show  in  mitigation  that 
the  wife  was  a  willing  and  eager  party  to  the  criminal  Interoourse,  and  went 
out  to  him  in  the  field  where  he  was  at  work,  and  had  interoourse  with  him 
In  a  fence-comer:  Ferguion  v.  Smethers,  70  Ind.  519;  S.  G.,  36  Am.  Rep.  180. 
In  that  case  the  court  very  justly  say:  *'A  wife  that  will  go  to  a  oomfield  to 
meet  her  paramour  and  have  adultmua  intercourse  with  him  on  the  ground 
in  a  fence-comer,  is  much  leas  valuable  to  her  huaband  than  one  who  stays  at 
home  and  demeans  herself  becomingly." 

BlxASUBX  OF  Damages  nr  Action  iob  SxDUonoir. — In  an  action  by  a 
parent,  or  one  in  loco  parentis,  for  seduction  of  his  daughter  or  servant,  dam- 
ages for  her  illness  and  expenses  incurred  theroby,  even  after  the  commonce- 
oient  of  the  action,  are,  of  oourse,  recoverable:  Hogtm  v.  Oregon,  6  Rob.  (N. 
Y.)  138|  SUU$  V.  TUford,  10  Wend.  338;  Davidson  v.  OoodaU,  18  N.  H.  r^ 
Ax.  Dbo.  Vol..  ZXJT— 13 
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Ezpenses  for  the  maintenance  of  the  daughter's  bastard,  the  fmit  of  the  illicit 
interconrae,  were  held  to  be  recoverable  as  a  part  of  the  father's  damages,  in 
Terry  v.  HtOehin^on,  9  Best  k  S.  487;  S.  C,  L.  R.,  3  Q.  B.  599;  37  L.  J.  Q. 

B.  257;  18  L.  T.  (N.  S.)  621;  16  W.  R.  932.    But  in  HUchman  v.  WhUney, 

0  Hun,  512,  it  was  held,  following  Sarffent  v. ,  5  Ck)w.  106,  that  a 

widowed  mother,  suing  for  her  daughter's  seduction,  could  not  recover  com- 
pensation for  the  maintenance  of  the  daughter's  bastard,  because  she  was  not 
liable  therefor.  Exemplary  damages  are  recoverable  in  all  cases  of  seductioD 
where  no  circumstances  in  mitigation  are  shown:  Irwin  v.  Dearmant  11  East, 
23;  Fore$  v.  Wilson,  Peake,  55;  Torre  v.  Summers,  10  Am.  Deo.  597;  Damon 
V.  Moore,  5  Lans.  454;  Badgley  v.  Decker^  44  Barb.  577;  Lipe  v.  Eisenlfrd,  32 
N.  Y»  229.  So  where  the  plaintiff  is  one  merely  standing  m  loco  parentis:  5 
Barb.  661.  Damages  are  recoverable  for  wounded  honor,  injury  to  the  hap- 
piness and  reputation  of  the  plaintiff's  family,  and  to  his  feelings  as  a  parent 
or  husband,  and  for  the  loss  of  the  society  and  comfort  of  the  daughter  or 
wife,  etc,  without  specially  alleging  such  damages:  Emery  v.  Ooweti,  1(>  Am. 
Dec  233;  PhUlips  v.  Hoyle^  4  Gray,  568;  Tundt  v.  Hartrunjt,  41  III.  10; 
Taylor  v.  ShdbeU,  66  Ind.  297;  Ferguson  v.  Smothers,  70  Id.  519;  S.  C,  36 
Am.  Rep.  186;  RolUns  v.  ChaJbrners,  61  Vt.  692;  Bedford  t.  McKowl,  3  Esp. 
119;  Chambers  v.  Irunn,  Id.;  Andrews  v.  Ashey,  8  Car.  k  P.  7.  Where  an 
abortion  has  been  produced  by  the  procurement  of  the  defendant,  that  fact 
may  be  shown  in  aggravation  of  damages:  WMU  v.  MurUand,  71  Dl.  260;  8. 

C,  22  Am.  Rep.  100;  Kloj^fer  v.  Bromme,  26  Wis.  372.  As  examples  of  ver- 
dicts for  damages  in  particular  cases  of  seduction,  which  have  been  held  not 
to  be  excessive,  see  ApplegcUe  v.  Buble,  2  A.  K.  Marsh.  128;  Felkner  v.  Sear' 
let,  29  Ind.  154;  Taylor  v.  ShsIheU,  66  Id.  297;  Lyncher  v.  ^teiJen,  89  BL  545; 
S.  C,  31  Am.  Rep.  104;  EUiott  v.  Meidin,  5  Price,  641. 

EVIDKNCB  OF  SkDUCTION  IN  ACTION  FOR  BbKACH  OV  PROMISE. — It  Is  well 

settled,  contrary  to  the  doctrine  of  the  principal  case,  that  in  an  action  for 
breach  of  promise  of  marriage,  evidence  of  seduction  is  admissible  in  aggrava- 
tion of  damages:  Conn  v.  Wilson,  5  Am.  Dec.  663;  Whalen  v.  Layman,  18  Id. 
157;  Oreen  v.  Spencer,  26  Id.  672;  Espy  v.  Jones,  1  AU.  SeL  Gas.  454;  WeUs 
V.  Padgett,  8  Barb.  323;  Kn\fen  v.  McConneU,  30  N.  Y.  285;  Tul)bs  v.  Van 
Kleek,  12  HL  446;  Wilds  v.  Bo^jan,  57  Ind.  453;  WUliams  v.  HoUingswoHh, 
6  Bax.  (Tenn.)  12;  Sherman  v.  Rawson,  102  Mass.  395;  KdUy  t.  Riley,  106 
Id.  339;  S.  C,  8  Am.  Rep.  836;  Saiuer  v.  Schulenberg,  33  Md.  288;  S.  C,  3 
Am.  Rep.  174;  Sheahan  v.  Barry,  27  Mich.  217;  BemteU  v.  Beam,  42  Id. 
346;  S.  C,  36  Am.  Rep.  442.  Contra,  Burks  v.  Shain,  6  Am.  Dec  616;  Per- 
kins V.  Ilersey,  1  R.  I.  493.  Aiid  an  instruction  in  such  a  case  that  the  dam- 
ages can  scarcely  be  too  heavy,  is  not  erroneous :  Haltm  v.  Chapman^  46 
Conn.  607.  But  the  seduction  must  be  alleged:  Coles  v.  McKinney,  48  Ind. 
662;  LeaniU  v.  Cutter,  37  Wis.  46.  And  the  seduction  must  follow  tiie  prom- 
ise and  must  be  accomplished  on  the  faith  of  it:  Espy  v.  Jones,  1  Ala.  SeL 
Oss.  454.  If  the  promise  is  made  in  consideration  of  sexual  intercourse,  it  is 
void,  and.no  action  will  lie  :  Steh\feld  v.  Levy,  16  Abb.  Pr.  26;  Hanks  v. 
Naglee,  54  Cal.  61;  S.  C,  35  Am.  Rep.  67;  Boigneres  v.  Boulon,  54  Cal.  146. 
In  an  action  for  a  breach  of  promise  of  marriage  where  seduction  and  birth 
of  a  child  are  alleged,  it  seems  that  damages  can  not  be  recovered  for  the 
child's  maintenance:  Wilds  v.  Bogan,  57  Ind.  453.  The  principal  case  is 
approved  on  the  point  that  evidence  of  seductiou  is  inadmissible  in  aoti<»s 
for  breach  of  promise,  in  Baidy  v.  StraUon,  1 1  Pa.  St.  321,  and  in  Tubbs  v. 
V€m  Kleek,  12  111.  461,  per  Trent,  C.  J.,  dissenting,  and  in  the  separate  opin- 
ion of  Brsese,  J.,  in  Fidler  v.  McKinley,  21  LI.  323;  but  it  is  disapproved  la 
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Skemum  v.  Baweon^  102  Maas.  400»  and  by  the  majority  of  the  court  in  Tubb§ 
▼.  Fan  Kleekt  mtpra, 

Pboov  ov  PBOMigB  IN  ACTION  FOR  BBEAcn  ov  Pbomisx:  See  Wightmam 
▼.  Ooates,  8  Am.  Dee.  77;  Withers  v.  Riehardatm^  17  Id.  44;  JHuMon  v.  HijH- 
l^^t,  86  Id.  345. 

Mutual  FAomsBS  ov  Masriaob  are'Sutpicisnt  Conbidxration  for  each 
other:  Bturka  ▼.  Shamt  6  Am.  Dec.  616. 

Tkndzk  and  BirusAL  ov  Pbrformancb  ov  Pbomisb  ov  Mabbiaok,  neoea- 
iily  and  proof  of:  See  Johnson  v.  CaulHns,  1  Am.  Deo.  102;  Buria  ▼.  iSAcun, 
6  Id.  616;  WiUcurd  v.  SUme,  17  Id.  496;  Orten  v.  Spencer,  26  Id.  672. 

BVIDSNCK  THAT    DSVKNDA27T  NeYER  INTENDED  TO  FULVILL  PROMISE  OV 

Habbiaox  admiaBible  in  aggravation:  Oreen  v.  Spencer,  26  Am.  Dec  672. 

BviDXNca  ov  Plaintiff's  Character  in  Action  for  Breach  ov  Promise: 
flee  Baymton  v.  Kellogu,  3  Am.  Dec.  122;  Oreen  v.  Spencer,  26  Id.  672.  Aa 
to  etidenoe  of  the  plaintiff's  licentioae  or  improper  oondact  with  other  per- 
■ou,  see  Johnmm  v.  Caullins,  1  Id.  102;  AfeKee  v.  NeUon,  15  Id.  384;  VTO- 
fani  T.  iSlCoNe,  17  Id.  496. 

"Damaoeb  nr  Action  for  Breach  of  Promise:  See  CorffeU  ▼.  Oolbaugh^ 
L  Am.  Dee.  192. 


Lakgaskbb  Turnpike  Go.  v.  Rogebs. 

[9  PnonTLTAViA  BxAn,  114.] 

Corporation  can  not  Erect  Toll-house  on  Another's  Land 
except  by  lioenae  of  the  owner,  and  when  it  ceases  to  be  used  as  a  toll- 
hoose,  the  owner  of  the  land  may  revoke  the  license,  and  remote  the 
hoaee  as  a  nuisance. 

Toui-HousE  Erected  in  Highway  bt  Turnpike  Company  Becomes  a 
Nuisance  when  it  ceases  to  be  used  as  a  toll-house,  and  any  one  may 
remove  it. 

Turnpike  Company  can  not  Maintain  Trespass  for  Remotal  ov  Aban- 
doned TouL-HOUSE  erected  partly  on  another's  land,  in  oonsidenitioii  ol 
the  owner's  nse  of  the  road  free  of  toU,  and  partly  in  the  highway,  when, 
after  it  has  ceased  to  be  used  as  a  toU-hoase,  the  owner  of  the  land  re* 
movee  it. 

Tbespass  for  remoTal  of  a  toil-house  erected  by  the  plaintiAi, 
partly  on  the  road  and  partly  on  the  defendant's  limd.  The 
house  was  erected  by  permission  of  the  defendant,  under  a  parol 
agreement,  that  he  should,  in  consideration  thereof,  use  the 
road  toll  free.  The  plaintiffs  having  ceased  to  use  the  building 
as  a  toll-house,  the  defendant  removed  it.  The  court  submitted 
it  to  the  jury  as  a  question  of  fact,  whether  the  agreement  was 
for  a  perpetual  occupation,  or  for  occupation  only  while  the 
house  continued  to  be  used  as  a  toll-house,  and  instructed  the 
jury  that  in  the  former  case  the  defendant  was  liable,  but  not 
in  the  latter,  if  the  defendant  objected,  gaye  notice,  and  ceased 
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to  use  the  road  toll  hee^  before  assertuig  her  title.  Verdict 
and  judgment  for  the  defendant,  and  the  plaintifffl  farought 
error. 

Dillingham  and  H.  J,  WUUamSf  for  the  plaintifb  in  error. 

HemphtU  and  Darlington,  for  the  defendant  in  error. 

By  Court,  Bubnsidb,  J.  The  act  of  the  ninth  of  April,  1792, 
8  Smith's  L.  83,  authorized  the  incorporation  of  a  company 
for  making  an  artificial  road  from  the  city  of  Philadelphia  to 
the  borough  of  Lancaster.  The  company  had  power  to  erect 
gates,  and  appoint  collectors  on  the  road.  All  our  subaequent 
turnpike  acts  are  substantially  copied  from  the  act  of  the  ninl2i 
of  April,  1792,  relating  to  the  Lancaster  turnpike.  The  case  of 
the  Eidge  Turnpike  t.  Stoever  settles  the  right  of  turnpike  com- 
panies generally  to  erect  toll-houses  at  their  gates,  for  the  ac- 
commodation of  their  toU-gatherers:  2  Watts  &  S.  548.  This 
right  is  indispensable  to  the  enjoyment  of  the  grant,  but  com- 
panies have  no  right  to  erect  toll-houses  outside  of  the  limits  of 
the  road,  without  the  consent  of  the  owners  of  the  land.  [Hb 
honor  here  stated  the  material  facts  of  the  case.]  The  company 
had  no  right  under  their  charter  to  haye  a  building,  part  on  the 
road  and  part  on  the  land  of  the  defendant,  except  for  a  toll- 
house. When  the  company  ceased  to  occupy  the  building  as  a 
toll-house,  the  defendant  had  a  right  to  revoke  her  license. 
When  the  building  on  the  road  ceased  to  be  there  for  a  lawful 
purpose,  it  was  a  public  nuisance.  Whatever  worketh  hurt, 
inconvenience,  or  damage,  is  a  nuisance:  3  Bl.  Com.  215;  2 
Greenl.  Ev.  465.  A  common  nuisance  is  an  offense  against  the 
public,  either  by  doing  a  thing  which  tends  to  the  annoyance  of 
all  the  king's  subjects,  or  by  neglecting  to  do  a  thing  which  the 
common  good  requires:  2  Boll.  Abr.  83;  Hawk.  P.  C,  c.  75;  5 
Wils.  Bacon,  146.  It  is  agreed  to  be  a  nuisance  to  dig  a  ditch, 
or  make  a  hedge  overthwart  a  highway,  or  to  erect  a  new  gate, 
or  to  lay  logs  or  timber  in  it;  or  generally  to  do  any  other  act 
which  renders  it  less  commodious:  5  Wils.  Bacon,  150,  tit. 
Highway,  E. 

Hawkins  says,  b.  1,  c.  75,  sec.  12,  it  is  laid  down  that  any 
one  may  pull  down,  or  otherwise  destroy,  a  common  nuisance, 
as  a  gate,  or  even  a  new  house  erected  in  the  highway.  So,  if 
one  whose  estate  is  or  may  be  prejudiced  by  a  private  nuisance 
actually  erected,  as  a  house  hanging  over  his  ground,  or  stop- 
ping his  lights,  may  justify  the  entering  into  another's  groimd, 
and  pulling  down  and  destroying  such  a  nuisance,  whether  it 
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were  ereeted  before  or  sinoe  he  came  to  the  estate;  surely,  it  can 
not  bat  follow,  a  /orHoriy  that  any  one  may  lawfully  destroy  a 
common  nuisance:  6  Bao.  Abr.,  tit.  Nuisance,  c.  152;  Hawk.  P. 
C,  c.  75,  sec.  12,  etc. 

It  was  held  in  Lovey  v.  Arnold,  Comb.  417,  that  an  action  of 
trespass  does  not  lie  for  pulling  down  a  house  which  is  a  nui- 
sance in  a  highway.  The  gist  of  the  action  of  trespass  is  the  in- 
juiy  to  the  plaintiffs  possession,  and  that  possession  must  be 
either  actual  or  constructive.  Here  the  company,  when  they 
ceased  to  occupy  the  building  as  a  toll-house,  the  license  of 
Mrs.  Bogers  being  revoked,  had  neither. 

The  judgment  is  a£Srmed. 

Pabol  LKBBm  18  RsvocABUB,  WHSN:  See  McKbU^  v.  JTe/filcmiy,  2S  Am. 
Deo.  71 1,  end  the  oaeee  cited  in  the  note  thereto.  See,  also,  AddUtm  ▼•  ffadt^ 
41  Id.  421. 

NuiSAKCS,  OBSTRUcnoN  IN  HiOHWAT  C0K8TITUTX8:  See  8tetmm  v.  /facroii, 
31  Am.  Dee.  123;  Martin  v.  BUaa,  32  Id.  62;  State  v.  Cfreat  Works  etc.  Co.,  37 
Id.  38;  Lhuleff  ▼.  Buahndl,  38  Id.  79;  Stump  ▼.  McNairy,  42  Id.  437;  PeopU 
▼.  Oimmngham,  43  Id.  709,  end  oases  cited  in  the  notes  thereta  In  Northern 
Centrai  Railway  Co,  v.  ComnumweaUh^  90  Pa.  St  306,  the  principal  case  ii 
cited  with  approval  as  authorizing  the  position  that  a  turnpike  is  so  far  a 
imblic  highway  that  an  obstruction  of  it  is  a  public  nuisance. 

$iOHT  ov  Private  Person  to  Abate  Public  Nuisance:  See  Rung  v.  Shone- 
herger,  26  Am.  Dec.  95;  Cfatea  ▼.  BUncoe,  Id.  440,  and  note;  Weimore  v.  Tracy , 
28  Id.  526;  Chraiyy.  Ayrts,  32  Id.  107;  Stump  v.  McNairy,  42  Id.  437,  and  cases 
eited  fai  the  notes  thereto. 

BiQBT  ov  Pabt7  Injured  to  Aratb  Private  Nuuanos:  See  Cht^fman  v. 
Thmme§  Ufg.  Co.,  33  Am.  Dec.  401. 


TiBON  V.  Passmobb. 

[3  Pa— ILVAMIA  SSAZS,  123.] 
lONOKANOB  ov  LaW  OV  PLAOS  OV  CONTRACT    BT  N0N-RX8I]>SNT  OODtraotinU 

party  is  no  more  a  ground  of  relief  than  if  he  were  a  citisen  of  the  state, 

for  he  is  boand  to  know  the.  laws  of  the  country  on  the  basis  of  which  he 

deals. 
Murspresbntation  ov  Material  Fact,  though  Unintentional,  made 

by  one  of  the  parties  to  a  contract,  whereby  the  other  party  is  induced 

to  contnMit,  IS  as  nraoh  a  fraud  as  if  intended. 
Mistake  ab  to  Lioal  Ewect  ov  Writtbn  Aorbement  Induced  bt  Mia- 

BEPRBSKNTATION  entitles  a  party  to  relief  in  equity,  and  the  oourt  will 

carry  into  effect  the  intention  of  the  parties,  though  the  agreement  faOs 

to  express  it. 
Vendor  .  RSPBE8ENTINO  that  Enhre  Tract  can  be  Acquired  under 

Warrant  which  he  holds  for  a  certain  number  of  acres,  when  part  ol 

the  tract  only  can  be  legally  acquired  thereunder,  and  thereby  inducing 
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the  Tendee  to  enter  into  articles  for  the  pnrchase  of  the  land  acquired 
by  said  warrant,  and  snheeqnently  procuring  a  warrant  for  the  residue 
uf  the  tract,  will  be  treated  in  equity  as  a  trustee  ex  maH^ficui^  and  in 
ejectment  in  the  nature  of  a  bill  for  specific  performance,  the  vendee, 
upon  proof  of  such  representations,  can  recover  the  entire  tract 
Vksdeb  Never  in  Possession  is  not  Liable  fob  Interest  on  unpaid  pur- 
chase money  in  ejectment  brought  by  him  to  enforce  the  contract. 

Ejectment  to  recover  certain  land  agreed  to  be  conyeyed  by 
the  defendant  to  the  plaintiff.  The  articles  of  agreement,  which 
were  produced  in  evidence,  recited  a  certain  warrant  for  seven- 
ty-five acres  of  land  held  by  the  defendant,  and  the  defendant 
agreed  to  have  surveyed  and  to  convey  to  the  plaintiff,  on  a  day 
named,  for  a  certain  sum,  to  be  paid  on  the  execution  of  the 
deed,  the  land  '*  acquired  by  the  defendant  by  the  said  warrant 
and  survey."  Payment  of  part  of  the  purchase  money  and  a 
tender  of  the  residue  were  proved.  The  plaintiff  claimed  to 
recover  under  the  agreement  a  certain  entire  tract  of  about  two 
hundred  and  sixty  acres,  and  offered  evidence  to  show  that,  at 
the  time  of  the  agreement,  the  defendant  represented  to  the 
plaintiff  that  the  title  to  the  entire  tract,  which  was  then  vacant, 
oould  be  acquired  under  the  warrant  which  he  held,  though  he 
hod  taken  a  warrant  for  part  only,  to  save  expense;  that  the 
representations  were  made  while  the  parties  were  on  the  land, 
and  the  defendant  at  the  time  produced  a  draft  of  the  entire 
tract,  as  being  the  land  which  he  was  selling;  that  relying  upon 
these  representations,  the  plaintiff  entered  into  the  contract,  and 
the  purchase  money  was  paid  and  accepted  for  the  entire  tract; 
that  the  plaintiff,  at  the  instance  of  the  defendant,  had  pre- 
pared a  deed  for  the  whole  tract;  that  a  survey  of  the  whole 
tract  was  made  under  the  warrant,  which  was  rejected  by  the 
land  office,'and  a  resurvey  of  only  seveniy-five  acres  made;  that 
the  defendant  subsequently  procured  a  warrant  and  survey  of 
the  residue  of  the  tract.  This  evidence  was  all  rejected,  except 
the  original  warrant  for  the  seventy-five  acres  and  the  resurvey 
thereunder.  The  plaintiff  excepted.  The  court  charged  that 
the  plaintiff  could  recover  only  the  land  surveyed  under  the 
original  warrant,  and  that  not  being  in  possession,  he  was  not 
liable  for  interest  on  the  unpaid  balance  of  the  purchase  money. 
The  plaintiff  excepted  to  the  first  part  of  the  charge,  and  th« 
defendant  to  the  second,  and  both  brought  writs  of  enor. 

Darlington  and  Lewis^  for  the  plaintiff. 
F*  F.  SmiUh  and  Meredith,  contra. 
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By  Court,  Gibson,  C.  J.  The  plaintiff  in  this  ejectment,  to 
enforce  what  he  insists  were  the  actual  terms  of  the  purchase, 
contends  that  the  parol  evidence  of  those  terms  was  competent 
either  to  reform  the  articles,  or  to  entitle  him,  in  some  shape,  to 
relief  for  misrepresentation  and  mistake.  As  it  is  not  pretended 
that  anything  was  omitted  which  was  intended  to  be  inserted, 
the  defendant  denies  that  there  is  anything  to  be  reformed;  and 
that  a  mistake  as  to  the  legal  effect  of  the  words,  being  a  mis- 
take of  the  law,  is  not  a  ground  of  relief.  That  the  agreement 
was  penned  by  the  defendant,  and  that  the  plaintiff,  being  an  in- 
habitant of  another  state,  was  probably  ignorant  of  the  lex  loci, 
enters  not  into  the  effect  of  the  written  agreement,  or  of  the  ex- 
trinsic evidence  by  which  it  is  attempted  to  be  controlled.  The 
articles,  by  whomsoeyer  penned,  are  presumed  to  contain  the 
terms  and  conditions  of  the  bargain  till  the  contrary  be  estab- 
lished; and  a  stranger  is  as  much  bound  to  know  the  laws  of  the 
country,  on  the  basis  of  which  he  deals,  as  a  citizen  or  subject 
would  be.  Was  any  stipulation  omitted  in  the  articles  ?  or  was 
any  misconception  of  the  effect  induced  by  misrepresentation  ? 
[His  honor  here  stated  the  evidence  and  the  offer.] 

It  is  true  that  this  would  prove,  not  an  omission  of  any  stip- 
ulation intended  to  be  inserted,  but  a  misconstruction  of  stipula- 
tions already  inserted;  and  if  there  was  nothing  unconscionable 
in  taking  advantage  of  ignorance  and  credulity  abused  by  mis- 
representation, there  would  be  no  ground  for  relief.  But  he 
who  would  avail  himself  of  his  own  misrepresentation,  even 
where  it  was  unintentional,  is  as  much  open  to  an  imputation  of 
fraud  as  if  its  falsity  had  been  known  to  him.  Such  was  the 
quality  of  the  fraud  which  in  HursU  v.  KirJdbride,  cited  in  Wallace 
V.  Baker,  1  Binn.  616,  gave  to  the  words,  ''  as  to  the  manor,  I 
will  treat  with  you  about  it  again,"  the  force  and  effect  of  a  res- 
ervation out  of  a  general  conveyance.  In  that  case  less  was 
shown  to  have  been  intended  than  was  expressed:  in  this  case 
more;  but  the  principle  of  each  is  the  same.  And  Flagler  ^ 
Pleiss,  3  Kawle,  845,  is  not  only  the  same  in  principle,  but  nearh 
so  in  circumstances.  There,  a  vendee  was  allowed  to  prove  that 
the  ground  in  contest  had  been  shown  by  the  vendor  as  a  part 
of  the  premises;  yet  it  had  not  been  alleged  that  any  substan- 
tive stipulation  had  been  omitted.  Now,  it  is  a  fair  deduction 
from  these  cases,  thai  whether  misrepresentation  of  a  material 
fact  were  intentional  or  not,  it  draws  after  it  the  same  conse- 
c^uences.  It  is  not  the  suppression  of  a  truth,  but  the  sugges- 
tion of  a  falsehood  to  the  injury  of  an  innocent  man.     The 
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consequence  of  an  innocent  misrepresentation,  if  there  can  be 
such  a  thing,  must  fall  on  him  who  was  the  author  of  it,  on  the 
principle  that  the  acts  of  even  an  innocent  man  shall  prejudice 
himself  rather  than  a  stranger  equally  innocent. 

In  FUher^  y.  WorraU^  5  Watts  &  S.  483,  it  was  said  that  he 
who  has  positively  asserted  what  he  does  not  know  to  be  true, 
is  as  answerable  to  one  who  would  suffer  by  having  reposed  on 
his  assertion,  as  if  he  had  known  it  to  be  false;  and  the  same 
thing  was  said  in  Joneff  Appeal,  8  Id.  151  [42  Am.  Dec.  282], 
as  well  as  in  Hurd  v.  Mbore^  2  Pa.  St.  105,  decided  at  the  pres- 
ent term.  If,  then,  the  defendant  sold  the  two  hundred  and 
sixty  acres  comprised  by  the  lines  of  the  old  draft,  and  the 
plaintiff  was  induced  to  buy  it  by  his  representation  that  the 
whole  might  be  surveyed  and  returned  on  his  warrant  for 
Reventy-five  acres,  it  was  not  competent  to  the  defendant  to  ac- 
(|uire  for  his  own  use  the  surplus  above  the  excess  of  ten  per 
cent,  usually  allowed,  and  hold  it  adversely  to  the  plaintiff.  It 
Btruck  me  at  the  argument,  that  Hwnt  v.  Eousmanier,  8  Wheat. 
174,  lulled  the  case;  but  it  is  certainly  not  the  same  in  every 
particular.  The  court  enforced  a  contract  secured  by  a  power 
of  attorney,  which  had  been  irrevocable  during  the  life  of  the 
party  who  gave  it,  but  which  was  unexpectedly  revoked  by  his 
death.  Though  the  instrument  was  taken  to  be  a  consumma- 
tion of  the  agreement,  it  vn&s  held  that  a  court  of  equity  vnU 
enforce  the  whole  bargain  where  the  agreement  has  failed  to  ex- 
press it.  The  decree  was  put  on  the  insecure  ground  of  mistake 
on  matter  of  law  not  induced  by  misrepresentation;  but  I  con- 
ceive, with  deference  to  the  judgment  of  the  illustrious  man 
who  delivered  the  opinion  of  die  court,  that  the  trae  ground  of 
the  decree  was  accident — a  distinct  head  of  relief — ^happening 
by  the  unexpected  death  of  the  pariy.  ''In  this  case,"  said 
Chief  Justice  Marshall,  "  mistake  is  the  ground  on  which  the 
plaintiff  comes  into  court;  and  that  mistake  is  in  the  law.  The 
fact  is  in  all  respects  what  it  was  supposed  to  be:  the  instru- 
ment taken  is  the  instrument  intended  to  be  taken.  But  it  is 
contrary  to  the  expectation  of  the  parties,  extinguished  by  an 
event  not  foreseen  or  adverted  to;  and  it  is  therefore  incapable 
of  effecting  the  object  for  which  it  was  given."  But  it  seems  to 
have  been  inaccurate  to  say  that  the  fact  was  then  as  it  had 
been  originally;  or  to  assume  that  the  parties  did  not  know 
that  the  powers  delegated  by  the  instrument  might  be  extin- 
guished by  the  death  of  one  of  them;  and  that  had  such  an 
•vent  entered  into  their  contemplation,  they  would  not  have 
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chosen  a  different  secority.-  They  may  indeed  have  been  igno- 
rant of  the  law  in  that  particular;  but  that  they  were  bo,  was  no 
part  of  the  case.  The  plaintiff  was  undoubtedly  entitled  to 
relief;  but  only  on  the  ground  taken  in  Newton  y.  Bowse^  1  Yem. 
460,  in  which  one  hundred  guineas  which  had  been  giyen  as  an 
apprentice  fee  were  decreed  to  be  returned  to  the  father  because 
the  master  had  died  a  few  days  after  the  sealing  of  the  articles. 

The  propriety  of  the  decree  was,  perhaps  justly,  doubted  by 
Lord  Eenyon,  when  master  of  the  rolls,  in  Hale  v.  WM,  2  Bro. 
O.  C.  80,  not  howeyer,  as  regards  the  soundness  of  the  prin- 
ciple, but  as  regards  the  application  of  it  to  the  circumstances, 
the  contingency  of  death  haying  been,  not  only  contemplated, 
but  proyided  for  in  a  special  stipulation  that  only  sixiy  pounds 
should  be  returned.  The  decision  in  Hunt  y.  Eatismanier,  how- 
eyer, has  been  erroneously  taken  for  an  authority  that  an  instru- 
ment may  be  reformed  for  a  mistake  purely  of  its  legal  effect; 
but  though  it  is  not  an  authority  for  that  position,  it  is  a 
powerful  one  to  proye  that  the  original  terms  of  a  bargain  are 
not  necessarily  merged  in  the  instrument  employed  to  giye  them 
effect.  Though  it  was  admitted  to  be  a  general  rule  that  an  in- 
strument carrying  an  agreement  into  execution  is  not  to  be 
yaried  by  eyidence  of  conyersations  anterior  to  it,  yet  it  was  main- 
tained that  in  cases  of  fraud  or  mistake,  courts  of  equity  may 
carry  the  intention  of  the  parties  into  execution  where  the  written 
agreement  has  failed  to  express  it.  Predicated  of  a  mistake  of 
law  induced  by  misrepresentation,  the  principle  is  true  in  its  ut- 
most latitude.  The  proper  relief,  howeyer,  is  not  to  reform  the 
instrument,  but  to  oonyert  the  fraudulent  yendor  into  a  trustee 
ex  nudefioio.  But  whateyer  the  form  on  a  bill  in  equity,  it  is  not 
the  less  certain  that,  in  this  ejectment,  the  eyidence  ought  to 
haye  been  receiyed;  but  the  exceptions  to  the  charge  by  the  de- 
fendant are  unfounded. 

Judgment  reyersed,  and  venire  facias  de  novo  awarded,  and 
judgment  a£Srmed  in  Passmore  y.  I)/son. 

loNOBAircB  OF  Law  ab  Gbovnd  OF  Rbusf  in  Bquttt:  8m  PtaU  y.  SeoUf 
99  Am.  Dee.  436;  Stover  v.  HerrinffUm,  41  Id.  86;  Oood  y.  Hmr^  42  Id.  236| 
THgg  ▼.  JUad^  Id.  447,  a&d  prerioas  cases  in  this  series  cited  in  the  notes 
thefeto. 

FaLSB  RbFBBSBNTATIOKS,  WHKN  DsSMED  FbAUDTTLENT,  and  TjABITiITT  Foat 

See  Jiitter  ▼.  Bowdl,  32  Am.  Dec.  36;  Harris  v.  Aleoek,  Id.  168;  Parham  ▼. 
Randolph,  35  Id.  403;  Tryan  v.  WhUmarah,  Id.  339;  Lobddl  ▼.  Baker,  Id. 
S68;  Anderson  v,  Burnett,  Id.  425;  PlaU  v.  8coU,  39  Id.  436;  Afedbury  t. 
Watmm,  Id.  726;  CaHwright  v.  Carpenter,  40  Id.  66;  Van  Eppa  v.  Harrison. 
Id.  314,  end  cases  cited  in  the  notes  thereto.   In  Zenimyer  v.  Mittt^wer.  ^  P%. 
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St.  410,  the  principal  case  is  cited  and  explained  as  illustrating  the  doctrine 
that  a  misrepresentation  or  mistake  is  available  against  the  express  terms  of 
a  conveyance  when  it  assumes  the  character  of  a  contract  or  warranty;  and 
Bell,  J.,  expresses  the  opinion  that  this  should  be  the  limit  of  the  doctrine. 

MiSTAKB  OF  Law  Ikduckd  bt  Misrepresentations  of  the  opposite  party 
is  held  a  ground  of  relief  to  the  same  extent  as  a  mistake  of  fact,  in  Dren 
V.  Clarke,  6  Am.  Dec.  698.  Contra,  PlaU  v.  Scott,  39  Id.  438.  In  Snyder  v. 
May,  19  Pa.  St.  238,  the  principal  case  is  cited  to  the  point  that  whatever 
doubts  may  exist  as  to  the  power  of  a  court  of  equity  to  correct  the  mistake 
of  a  party  to  a  contract  in  matter  of  law,  there  can  be  no  question  that  such 
mistake  is  the  subject  of  correction  where  it  is  produced  by  the  represen- 
tation of  the  opposite  party.  The  case  is  cited  also  in  Wright  ▼.  Shumway^ 
i  Biss.  27. 

A  second  trial  having  been  had  in  the  principal  case,  the  jury  fonud  a 
verdict  for  the  plaintiff  for  eighty-two  and  a  half  acres  of  land,  being  the 
land  covered  by  the  warrant  of  survey  of  July,  1832,  and  on  error  to  the 
supreme  court  this  verdict  was  held  sufficiently  certain:  Tymm  v.  Pmumort, 
7  Pa.  St.  273. 


Commonwealth  v.  Bxtbdiok. 

I  a  PamntTLVAviA  Staxs,  16S.] 

Indiotuxnt  Libs  for  Obtaining  Goods  bt  False  Reprbsbktation  that  the 
defendant  has  a  certaia  sum  of  money,  partly  paid  and  partly  to  be 
received,  in  right  of  his  wife,  under  a  statute  making  it  an  indiotabls 
offense  to  obtain  goods  "  by  any  false  pretenses  whatsoever.** 

Indiotmebt  for  obtaming  goods  by  false  pretenses,  and  demur- 
rer thereto.  The  false  representations  alleged  to  hare  been 
made  by  the  defendant  to  obtain  the  goods  are  stated  in  the 
opinion. 

F,  Wharton,  and  Eane,  attorney  general^  for  the  commonwealth. 

Defendant's  counsel  did  not  appear. 

By  Court,  Gibsoh,  C.  J.  The  rule  of  the  common  law,  that 
cheating  in  private  transactions  without  affecting  the  public, 
must,  to  be  indictable,  have  been  effected  by  artful  devices  or 
false  tokens,  was  found  to  be  too  narrow  for  the  business  of  the 
world;  and  the  English  statute,  20  Oeo.  11.,  c.  29,  which  has 
given  place  to  the  7  Geo.  lY . ,  c.  92,  sec.  53,  was  enacted  to  extend 
the  limits  of  the  offense.  From  these  our  act  of  1842,  sec.  21, 
seems  to  have  been  taken,  and  decisions  on  the  clause  in  the 
first,  which  declares  it  an  indictable  offense  to  get  money, 
chattels,  or  securities,  from  another  *'  by  false  pretense  or  pre- 
tenses," or  in  the  second,  "  by  any  false  pretense,"  may  advan- 
tageously be  applied  to  cases  here.  The  distinctions  taken, 
under  these    statutes,  between   cases  sometimes  difforing  in 
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Almost  imperceptible  degrees,  are  nice  and  well  founded;  and 
though  not  anthoritatiye  here,  may  help  us  in  attaining  a 
«oiind  constraction  of  our  own  statute,  which  differs  from 
•either  of  its  models  yery  little  in  substance  or  in  form.  It 
would  be  a  waste  of  time  to  pass  those  decisions  in  review, 
as  they  are  collected  and  arranged  in  all  the  text-books 
on  criminal  law;  but  it  may  be  collected  from  them,  that  a 
professed  intent  to  do  an  act  which  the  party  did  not  mean  to 
do,  as  in  Bex  y.  OoodhaU^  Buss.  &  By.  461;  and  Bex  y.  Douglas, 
1  Moo.  C.  C.  462,  is  the  only  species  of  false  pretense  to  gain  prop- 
erty which  is  not  indictable. 

These  two  cases  haying  been  decided  by  the  twelye  judges, 
are  eminently  entitled  to  respect;  but  I  think  it  at  least  doubt- 
ful whether  a  naked  lie,  by  which  credit  has  been  gained,  would 
not,  in  eyery  case,  be  deemed  within  our  statute,  which  declares 
it  a  cheat  to  obtain  money  or  goods  '*  by  any  false  pretenses 
whatsoeyer."  Its  terms  are  certainly  more  emphatic  than  those 
of  either  of  the  English  statutes;  but  whether  a  false  pretense 
of  mere  intent  be  within  them  or  not,  it  is  certain  that  a  fraud- 
ulent misrepresentation  of  the  party's  means  and  resources  is 
within  the  English  statutes,  and  a/ortiori  within  our  own.  In 
Bex  y.  Jackson,  8  Camp.  870,  it  was  held  to  be  an  offense  to  ob- 
tain goods  by  giying  a  check  on  a  banker  with  whom  the  drawer 
kept  no  cash.  Of  tiie  same  stamp  is  The  King  y.  Parker,  7  Car. 
&  P.  826;  but  Begina  y.  Henderson  et  al.,  1  Car.  &  M.  328,  is 
still  more  to  the  purpose.  The  prisoners  falsely  pretended  that 
one  of  them  was  possessed  of  twelye  pounds,  which  he  agreed 
to  giye  for  his  confederate's  horse,  for  which  it  was  proposed 
that  the  prosecutor  should  exchange  his  mare;  and  this  was 
held  to  be  clearly  a  false  pretense  within  the  statute.  Now  the 
defendant  is  charged  in  tiie  indictment  before  us,  with  haying 
willfully  misrepresented  that  he  had  a  capital  of  eight  thousand 
dollars  in  right  of  his  wife;  that  a  part  of  it  was  already  re- 
ceiyed;  that  another  part  would  be  receiyed  in  the  course  of  a 
month;  and  that  the  residue  would  be  receiyed  shortly  after- 
wards: and  if,  as  was  said  in  MUcheWs  Case,  2  East's  P.  0.  80, 
a  false  pretense  is  within  the  English  statute  whereyer  it  has  been 
the  efficient  cause  of  obtainiug  credit,  the  false  pretense  before 
us  18  within  our  own. 

Demurrer  oyermled,  and  judgment  of  respondeat  ouster. 


OBTAumio  OooDB  BY  Falbb  PaETXNBEB,  what  ooDstitntee,  and  indioi- 
Mit  for:  See  PeopU  ▼.  Haynen,  28  Am.  Deo.  530;  People  r.  CUmgk,  81  Id. 
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803;  TyUr  v.  State^ .%  Id.  29S,  and  the  notes  thereto.  An  infant  may  be  in> 
dieted  for  obtaining  goods  l>y  falao  representations  as  to  his  property:  Peoplt 
▼.  KendaU,  37  Id.  240.  As  to  the  offense  of  obtaining  a  signature  to  a  deed 
or  other  writing  by  false  pretenses,  see  Peop/e  ▼.  Oetttrng,  25  Id.  694,  sihI 
People  ▼.  WWianut,  40  Id.  258,  and  the  notes  thereto. 


Southern  Loan  Go.  v.  Mobbib. 

[3  Punnm.TAxiA  Stats,  17d.] 
IlTDOBSKR  OF  NOTV  OP  CORPORATION    WhICH  18  PROHtBrTBD  FROM  IflgUTKO- 

Norm,  thonfrh  negotiable  in  form,  is  not  liable  thereon,  even  though  the 
corporation  is  anthorized  to  issue  certificates  of  deposit*  and  the  note  wa» 
in  fact,  as  appeared  upon  its  face,  made  npon  a  deposit 

Action  agaiiiBt  the  defendant  as  indorser  of  an  instrument  of 
writing,  whereby  the  Philadelphia  Loan  Company  *'  promises  ta 
pay  B.  Morris  [the  defendant]  or  order"  a  certain  sum  "three 
months  after  date;  being  a  deposit  made  by  him  with  the  com- 
pany, bearing  interest/'  etc. ;  and  of  certain  other  instrumenta 
of  like  form,  all  of  which  were  indorsed  by  the  defendant.  The 
court  below  charged  that  the  instruments,  so  far  as  they  pur- 
ported to  be  n^otiable,  were  tdira  vires,  and  that  the  defendant 
was  not  liable  as  indorser.  The  terms  of  the  charter,  so  far  a» 
material,  are  stated  in  the  opinion.  Verdict  and  judgment  for 
the  defendant,  and  the  plaintiffs  brought  error. 

Bretoster^  for  the  plaintiffs  in  error. 
Clarkson,  conhra. 

By  CSourt,  Sxbgxast,  J.  The  object  of  the  act  of  the  thirty- 
first  of  March,  1836,  obyiously  was,  to  establish  a  company  to* 
lend  money  on  pledges,  at  the  legal  rate  of  interest,  and  thereby 
save  the  community  from  the  extortions  and  frauds  of  pawn- 
brokers. With  this  view,  the  seventh  section  of  this  act  make» 
it  lawful  for  the  company  to  loan  money  in  any  sum  or  sums, 
from  one  dollar  upwards,  on  pledges  of  goods  or  chattels,  and 
other  securities,  to  be  deposited  with  the  company  as  security 
therefor,  and  to  charge  all  reasonable  expenses  incident  to  the* 
same,  at  an  interest  not  exceeding  six  per  cent,  per  annum. 
Other  sections  provide  for  the  redemption  of  the  pledges,  and 
for  the  sale  of  such  as  are  not  redeemed;  and  the  second  section 
declares,  they  shall  not  directly  or  indirectly  deal  or  trade  in. 
buying  or  selling  any  goods,  wares,  or  merchandise  whatever^ 
except  by  receiving  and  disposing  of  the  same,  in  the  manner 
referred  to. 
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The  l^giBlaturey  also,  aware  of  the  tendency  of  companies 
erected  for  other  purposeB,  to  pervert  the  privileges  granted  to 
them,  by  embarking  in  banking  speculations,  and  issuing  their 
paper  for  circulation,  and  witnessing  the  enormous  fmudSy 
abuses,  and  public  mischief  that  attended  these  practices,  deter- 
mined to  guard  against  them  by  express  restrictions  and  prohi- 
bitions. Accordingly,  in  the  seventh  section,  there  are  two 
provisos.  The  first  declares,  that  nothing  in  the  act  contained 
ehall  be  construed  to  authorize  the  said  company  to  discount 
notes.  The  second  enacts  that  this  corporation  shall  issue  no 
notes  or  bills  of  credit,  or  promissory  notes  in  the  nature  of 
bank  notes,  or  exercise  any  banking  privileges  whatever.  These 
prohibitions  appear  on  the  face  of  the  charter,  and  constitute 
fundamental  articles.  But  vain  are  legislative  enactments,  if 
disregarded  by  those  who  are  intrusted  to  execute  them.  These 
plain  directions  have  been  unceremoniously  set  aside,  by  the 
issue  of  instruments,  which,  in  their  ostensible  character  and 
e£fect,  are  as  plain  promissory  notes  as  it  is  possible  to  make 
them:  being  promises  in  consideration  of  money  received,  for 
the  payment  of  money,  payable  to  order,  at  a  certain  time,  and 
then  negotiated  and  put  in  circulation  as  negotiable  notes. 
There  is  nothing  in  either  of  them  that  purports  to  be  a  certifi- 
cate of  deposit  of  goods,  etc.,  but  they  are  promises  to  pay 
money,  in  consideration  of  money  received.  And  even  if  they 
were  legitimate  certificates  of  deposit,  such  as  the  company  are 
authorized  by  their  charter  to  issue,  they  would  not  be  nego- 
tiable instruments,  so  as  to  make  the  indorser  liable  on  his  in- 
dorsement. These  notes,  in  their  original  concoction  and 
transfer,  being  in  oi)en  violation  of  powers  and  prohibitions 
contained  in  the  act  of  assembly,  of  which  all  concei;ned  in  these 
instruments  were  bound  to  take  notice,  we  are  of  opinion  that 
this  action  can  not  be  maintained,  and  that  the  charge  to  the 
jury  was  correct. 

Judgment  a£Srmed. 

Indobsib  ov  Non-kkootiabli  iNBTBtTmiiT,  LiABiLiTT  ov:  See  iVenfiit 
V.  DcaMmm^  18  Am.  Deo.  62,  and  note;  Kirkpairick  v.  JlicChdUmgh,  39  Id. 

CiBTmcATSS  OF  Depostt,  Nbootiabiutt  OV:  See  0*NM  ▼.  Bra4fi^ 
42  Am.  Dea  674,  and  note.  See  alao  the  note  to  WooOe^  v.  Ser^emU.  14  Id. 
42& 
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Frazeb  V.  D'Inyill] 

£3  Pbvnsxltasia  Btatb,  200.] 

Uhitbd  States  Tbkasubt  Notbs  abb  Neootiablb. 

brDOBBKE   "WITH0T7T    RbOOUBSB"  OF   NOTB  WhIOH   HAS   BBBIT    PaID   AH» 

Cavoblbd^  bat  afterwaidi  stolen,  the  cftnoelUtion  eraeed,  and  agsin  pat 
in  oirealatioii,  is  liable  thereon  to  his  indorsee,  sach  indorsement  merely 
exempting  him  from  liability  in  case  of  dishonor  at  matarity,  if  the  note 
were  Talid. 
Nom  Which  has  bbbn  Paid  and  Caugblbd  ib  not  Rbviybd  bt  Payment 
OF  Interest  by  the  maker,  where  it  has  been  stolen  and  again  pat  in 
oiftmlation,  after  erasing  the  marks  of  payment. 

AonoN  against  the  defendant  as  indorser  of  a  certain  Unitecl 
States  treasury  note  payable  to  certain  parties  ''  or  order/'  The 
note  had  been  paid  and  canceled,  but  was  afterwards  stolen,  the 
canceling  marks  erased,  and  again  put  in  circulation.  It  was 
indorsed  by  a  bona  fide  holder  to  the  defendant,  who,  after  a 
payment  of  interest  by  the  United  States,  indorsed  it  **  without 
recourse''  to  the  plaintiff,  who  received  one  payment  of  inter- 
est, when  the  fraud  was  disooyered  and  payment  refused* 
Judgment  for  the  plaintiff,  and  the  defendant  appealed. 

0.  OUpin,  for  the  plaintiff. 

Cferhardf  contra. 

By  Court,  SBBasAirr,  J.  Traasuiy  notes  possess  the  highest 
character  of  negotiability,  by  the  express  proTisions  of  the  acts  of 
congress  authorizing  their  issue.  For  this  reason,  as  wa£f  held  by 
this  court  in  Charrdey  ▼.  DuUes,  8  Watts  &  S.  853,  the  words 
"without  recourse,"  annexed  to  the  defendant's  indorsement, 
only  exempt  him  from  that  liability  on  the  note,  in  the  case  of  its 
dishonor  at  maturity,  to  which  he  would  otherwise  be  subject 
by  the  law  merchant  But  they  do  not  exempt  him  from  the 
obligation  he  is  under  in  case  the  instrument  turns  out  not  to 
be  genuine,  to  return  the  money  paid  for  it  by  one  to  whom  ho 
passed  it  in  the  ordinaiy  course  of  business,  any  more  than  if 
he  had  innocently  passed  a  forged  check,  note,  bill  of  exchange, 
or  other  instrument,  for  money  paid  him.  In  such  case,  it  is 
the  duty  of  the  person  who  passed  the  instrument,  when  its 
falsity  is  discovered,  to  return  the  money  paid  and  take  back 
the  instrument;  and  if  he  do  not,  action  lies.  This  note  was 
put  in  circulation  after  it  had  been  paid  and  canceled  by  the 
maker  by  means  of  forgery,  and  it  was  a  mere  nullity.  It  was 
incapable  of  being  revived  and  restored  to  validity  by  the  mere 
payment  of  interest  subsequently  by  the  maker. 

Judgment  affirmed. 
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Unttbd  States  Treasubt  Notes  akb  Nxootxablb:  Sm  note  to  WooUeif 
▼.  SergeaiU,  14  Am.  Deo.  426. 

NsooTiABiLiTT  ov  Instbuhxnt,  HOW  DxsTBOTXD  OR  lupAiKBD:  See  Mead 
V.  Small,  11  Am.  Dec.  62,  and  note;  Depuy  v.  Swart,  20  Id.  673,  and  note; 
Cochran  v.  Wheder,  26  Id.  732.    See  also  SmiUk  t.  Lawrmoe^  1  Id.  656. 

iKDOBSKKXirT  "  wiTHOOT  KicouBSX,"  EmoT  ov:  See  Pierce  t.  Bicker,  41 
Am.  Deo.  72& 


Eneu  v.  Glabk. 

p  PawimLTAWA  Btass,  284.] 

SvBnQuxiiT  Mabbiagi  DOSS  NOT  RsvoKB  FiHx's  PowxB  OV  Attobnbt 
vo  €k>Nm8  JiTDOifXMT,  and,  after  leave  obtained^  jadgment  may  be  en- 
tered against  husband  and  wif e»  and  the  proper  practioe  Is  to  obtain 
leave  to  enter  jadgment  on  motion  and  an  affidavit  of  the  faotl^  with  no> 
tioe  to  the  hnsband,  if  it  can  be  done  without  risk,  and  then  file  a  deo- 
Uuration. 

Motion  for  judgment  against  hnsband  and  wife,  on  a  wanant 
of  attorney  given  by  her  while  sole.  The  court  allowed  the 
motion  without  notice  to  the  husband,  upon  being  informed 
that  if  notice  were  required  the  plaintiff  might  lose  his  lien. 
Motion  to  set  aside  the  judgment. 

8i,  Charge  Campbell  and  Naylor,  for  the  motion. 

Fallon  and  F.  W.  Hubhell,  contra, 

Bjr  Court,  BooEBs,  J.  It  is  not  to  be  disguised  that  there  is  a 
conflict  of  authorities  as  to  the  point  raised,  namely:  whether  a 
subsequent  marrige  revokes  a  power  of  attorney  to  confess  a 
judgment  against  9k  feme?  In  an  anonymous  case,  1  Balk.  899, 
decided  on  a  dictum  in  1  Salk.  117,  it  is  ruled,  that  if  a  woman 
du,m  fsola,  execute  a  warrant  of  attorney  to  confess  a  judgment, 
and  afterwards  marry  before  the  judgment  is  entered,  the  war- 
rant is  countermanded,  and  shall  not  be  entered  against  hus- 
band and  wife.  In  1  Salk.  117,  also  anonymous,  already  cited, 
it  is  ruled,  that  if  a  warrant  be  given  to  a  woman,  dum  sola,  who 
afterwards  marries,  it  will  not  be  revoked  by  her  subsequent 
marriage.  Aliier,  says  the  judge,  if  a/eme  sole  gives  a  warrant 
of  attorney  and  marries.  This  is  the  foundation  of  the  dictum, 
and  the  only  authority  for  the  case  cited.  The  reason  given  for 
the  distinction  is,  that  in  the  former  case  it  would  charge  the 
husband,  in  the  latter  it  is  for  his  advantage.  With  eveiy  re- 
spect, I  am  not  satisfied  with  the  distinction,  or  the  reasons 
given  for  it,  for  the  court  have  evidently  proceeded  on  the 
ground  that  the  only  thing  worthy  of  regard  is  the  interest 
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and  conTenience  of  the  husband.  Bat  it  aeems  to  me  some  re- 
spect must  be  paid  to  the  rights  of  the  obligee,  who  unquea- 
tionablj  has  an  interest  in  the  early  entry  of  the  judgment,  an 
interest  which  can  neither  be  defeated  nor  impaired  by  the  volun- 
tary act  of  the  obligor  and  another,  who  chooses  to  enter  into  a 
contract  of  marriage.  I  know  of  no  case,  certainly  none  has 
been  cited,  where  one  pariy  to  a  contract  has  been  permitted  to 
infringe  it  at  his  own  will  and  pleasure.  It  woidd  be  obviously 
contrary  to  eveiy  received  principle  of  right.  If  it  be  a  power 
uncoupled  with  an  interest,  as,  for  example,  to  collect  debts,  a 
subsequent  marriage,  with  notice,  will  amount  to  a  revocation: 
confounding  this  plain  distinction,  lies  at  the  root  of  the  mis- 
take into  which  the  court,  in  1  Salk.,  has  fallen. 

Mr.  Richardson,  in  his  treatise  on  the  practice  of  the  king's 
bench,  325,  appears  to  have  been  struck  with  the  injustice 
of  this  consequence  of  a  subsequent  marriage,  and  subjoins  a 
quoBre,  whether  the  judgment  can  be  entered  up  so  as  to  be  a 
judgment  at  the  time  she  was  9ole,  though  really  signed  after 
marriage?  But  the  suggestion,  for  obvious  reasons,  has  not 
been  acted  on,  but  the  courts,  in  modem  cases,  have  acted  more 
wisely  by  overruling  the  case  in  1  Salk.  In  Arum,,  1  Show.  01, 
it  is  stated  to  be  the  practice  to  enter  up  judgment  against  hus- 
band and  wife  where  a  warrant  has  been  given  by  her  before 
marriage.  The  point  is  ruled  in  the  same  manner  in  Jewson  v. 
Bead,  Loflft,  134;  Hartford  v.  MaUngly,  2  Chit.  114;  Staples  v. 
Purser,  3  Moo.  &  S.  800;  Cocks  v.  Brewer,  2  Dowl.  759;  and  in 
James  Bering  v.  L,  W,  Burnet  and  Charlotte  his  Wife,  kUe  Char- 
lotte White,  4  Penn.  L.  J.  185.  When  a  bond  and  warrant  of  attor- 
ney is  given  by  a  woman,  dum  sola,  and  she  afterwards  marries,  the 
proper  practice  is  to  obtain  leave  to  enter  up  judgment  against 
husband  and  wife,  on  motion  accompanied  with  an  affidavit  of 
the  facts,  and  afterwards  to  file  a  declaration.  It  is  said  that 
judgment  ought  not  to  be  entered  against  the  husband,  because 
it  charges  him,  and  that  he  has  given  no  warrant  for  that  pur- 
pose. It  is  true  he  has  given  no  express  authority,  but  the  au- 
thority is  implied  from  the  fact  of  marriage,  a  voluntary  act  of 
his  own.  The  husband  is  entitled  to  the  personalty  of  the/eme, 
and  takes  her,  cum  onere,  subject  to  all  her  debts,  contracts, 
engagements,  and  liabilities.  He  has  a  full  equivalent  for  any 
duties  the  law  imposes  on  him.  The  argument  proves  too  much, 
for  the  husband  gives  no  express  warrant  for  suits  against  her, 
yet  no  person  will  deny  he  subjects  himself  to  suit  for  debt, 
and  that  he  must,  during  coverture,  make  good  her  contracts. 
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contiogeiit;  and  it  was  consequontlj  not  such  as  to  exclude 
him.  But  it  has  been  argued  that  it  would  be  incongruous  to 
exclude  him  in  an  assize  of  nuisance,  because  the  judgment  is 
quod  permitUU  prostemere  nocumenium ;  and  admit  him  in  an 
action  on  the  case,  because  the  judgment  is  for  damages.  The 
supposed  incongruity,  however,  has  no  existence  in  fact;  for  the 
defendant  might  still  purchase  his  peace  with  the  plaintiff  even 
after  judgment  of  prostration;  and  the  interest  of  the  witness 
would  be  nevertheless  incidental  and  contingent.  Besides  it 
would  be  enough  to  obviate  the  force  of  the  objection  that  it 
rested  on  no  principle  of  law,  but  on  a  principle  of  hydrostatics, 
which  is  not  a  subject  of  legal  adjudication;  and  that  it  went, 
not  to  the  competency  of  the  witness,  but  to  his  credibility. 

The  objection  to  the  testimony  of  Crozer,  who  had  granted 
no  license,  is  still  less  plausible.  He  had  no  incumbrance  to 
evade  by  the  practical  effect  of  the  plaintiff's  action.  He  had 
granted  nothing;  and  if  his  rights  were  invaded  he  had  an  ac- 
tion for  the  injury,  on  the  trial  of  which  the  verdict  in  the 
action  before  us  would  be  inadmissible  for  any  purpose. 

The  remaining  exception  is  equally  unfounded.  The  declara- 
tions of  an  owner  are  competent  evidence  against  a  successor  to 
the  title  only  on  the  ground  of  confession  by  a  predecessor,  who 
had  power  to  affect  it  while  he  owned  it.  Such  is  distinctly  the 
principle  of  Ivai  v.  Finch,  1  Taunt.  141;  Walker  v.  Broadstori, 
1  Esp.  Cas.  458;  and  Oibblehcmse  v.  SUmg,  3  Bawle,  437.  But 
a  confession,  to  be  such,  must  be  prejudicial  to  him  who  makes 
it;  and  for  that  reason  it  is,  that  the  sacrifice  of  interest  it  in- 
volves is  allowed  to  be  an  equivalent  for  an  oath,  the  pocket 
being  as  good  a  touchstone  of  truth  as  the  conscience.  Entries 
by  which  a  deceased  person  charged  himself,  are  allowed  to 
affect  another  with  whom  he  had  neither  privity  nor  connection; 
but  a  privy  may  be  affected  by  admissions  of  his  predecessor, 
even  while  the  latter  is  living  within  reach  of  the  process  of  the 
court.  The  key  to  the  difficidty  which  arises  out  of  the  differ- 
ence is,  that  a  privy  stands  in  the  shoes  of  the  x>erson  he  repre- 
sents, whose  admissions,  under  a  consciousness  of  their  effect, 
«re  not  of  inferior  degree  to  his  testimony  under  the  influence 
of  an  oath.  But  such  admissions  must,  in  the  apprehension  of 
the  party,  be  concessions;  and  what  fact  detrimental  to  him  did 
Nathan  Sharpless  mean  to  concede,  by  asserting  a  right  to  main- 
tain his  dam  at  the  height  prescribed  in  Abraham  Fennel's  con- 
veyance to  him  ?  True,  he  owned  at  the  same  time,  the  tract 
above,  on  which  the  plaintiff's  mill  had  since  been  built:  but  it 

▲m.  Dso.  Vol.  XLIV— 14 


210  Riddle  u  Dixon.  [Penik 

was  indispensably  important  to  his  mill  below  to  mftintain  bis 
right  to  flood  the  property  on  the  opposite  bank,  the  conse- 
quences of  which,  to  his  prox>erty  above,  seem  to  have  been  of 
less  consideration.  As  he  built  no  mill  on  it,  we  must  suppose 
he  did  not  estimate  its  advantages  as  a  site  veiy  highly;  nor 
does  it  appear  that  it  would  have  afforded  sufficient  power,  with- 
out the  easement,  for  the  tail-race  which  has  since  been  pur- 
chased from  the  owner  of  the  intermediate  tract.  He  showed 
the  hole  in  the  rock  as  the  landmark  of  a  right,  not  as  the  evi- 
dence of  an  incumbrance.  To  say  the  least,  neither  interest 
preponderated;  but  it  follows  not  that  his  declaration  would 
have  been  comx>etent  between  these  parties,  if  it  had  involved 
him  in  a  sacrifice.  Could  he  have  given  it  in  evidence  against 
the  plaintiff,  had  he  continued  to  own  the  defendant's  property  ? 
It  will  not  be  pretended  that  he  could;  yet  the  defendant  stands 
exactly  in  his  place.  But  as  it  was  not  shown  that  he  considered 
Lis  interest  in  the  water-power  of  the  upper  tract  to  be  the  pre- 
ponderating one,  it  is  index>endently  clear  that  his  declarations 
were  not  evidence  to  affect  the  interest  of  his  successor  in  the 
^ower  one. 
Judgment  affirmed. 

Intesist  to  Disqualify  Witness  must  be  a  legal  interest  in  the  event  of 
the  suit:  RowUy  v.  Bigehw,  23  Am.  Dea  607;  Ellioi  y.  Porter,  30  Id.  689; 
Parker  v.  ChritwM,  42  Id.  739.  Interest  in  the  subject-matter  is  not  enough: 
Rowley  y.  Bigeloto,  23  Id.  607;  nor  will  interest  in  the  question  involved 
suffice:  Parker  v.  Ori&wold,  i2  Id.  739;  nor  mere  solicitude  for  the  success  of 
one  of  the  parties:  EUiot  v.  Porter,  30  Id.  639;  nor  a  contingent  interest  aris- 
ing from  exposure  to  the  possibility  of  an  action:  Scott  v.  Welh,  40  Id.  568; 
nor  the  witness*  belief  that  he  is  interested  when  he  is  not:  Cctsaiday  v.  Aie- 
Kenzie,  39  Id.  76.  See  generally  as  to  interest  as  a  disqualification  of  witnesses, 
MacHnley  v.  McGregor,  31  Id.  622;  Beach  v.  Packard,  33  Id.  185;  Newton 
V,  Booth,  37  Id.  596;  Medbwry  v.  WaJtwn,  39  Id.  726;  Bell  v.  Western  etc  Ins, 
Co,,  Id.  542;  Doe  t.  Jackson,  40  Id.  107;  Oroftxm  v.  FMinabee,  41  Id.  736; 
Pogue  V.  Joyjier,  42  Id.  693,  and  oases  cited  in  the  notes  thereto.  See  also 
People  V.  Cunningham,  43  Id.  709.  The  principal  case  is  cited  and  followed 
in  Detweiler  v.  Orqf,  10  Pa.  St.  377»  on  the  point  that  a  stranger  to  a  suit  for 
damages,  occasioned  by  the  erection  of  a  dam,  whereby  land  is  flooded,  is  not 
an  incompetent  witness,  even  though  he  may  have  granted  the  right  of  which 
the  party  can  not  avail  himself  but  by  thus  swelling  the  water. 

Drclabations  of  Fobm er  Owner  of  Bmauty,  admissibility  of,  as  evi- 
dence against  his  successor  in  interest:  See  Padgett  v.  Lawrence,  40  Am.  Deo. 
232,  and  the  note  thereto,  eollecting  prior  cases  in  this  series.  As  to  the  ad- 
missibility of  declarations  of  a  former  owner  of  a  chattel  as  evidence  against 
his  successor,  see  Stark  v.  Baswtll,  41  Id.  752;  Paige  v.  Cogwin,  42  Id.  68» 
and  cases  cited  in  the  note  to  the  latter  decision.  In  Alden  v.  Qrove,  18  Pa. 
St.  387,  it  is  held,  citing  the  principal  case,  that  admissions  of  a  grantor, 
prejudicial  to  himself,  while  in  poepeesion,  are  competent  evidence  against 
those  who  claim  under  him. 
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Offbbman  v.  Stabb. 

(9  PanvvLVAmA  SfAn,  8M.] 

Iaasb  Qor  ytan  n  CoBafnTOTBD  bt  Obai«t  or  Un  axd  IVwwiinoiff,  in  om» 
riiiiHmtiiiii  of  a  not  to  be  rendered  of  eo  much  per  ton  of  ooel  tikwi 
therefrom. 

LvBOB  or  Mnnt  is  kot  Liablb  roa  Injubt  Gausxd  st  Lbbsb'b  Nioli- 
OBKCK  in  mining  the  same,  whereby  the  foundation  of  the  plaintifT ■ 
hooae  is  impaired,  although  the  leasee  covenanted  to  mine  in  a  proper 
manner,  and  to  prop  and  secore  the  mine  suffidently,  and  the  leaaor  re- 
■erred  the  right  to  enter  and  examine  the  mine,  etc 

AonoH  on  the  case  for  negligence  in  so  working  a  coal  mine 
as  to  injure  the  plaintifiTs  house.  The  defendants  were  owners 
of  the  mine,  but  had  demised  the  same  to  one  Lewis  for  a  term 
of  years,  in  consideration  of  his  making  certain  improvements, 
and  x>aying  a  rent  of  so  much  per  ton  of  coal.  The  terms  of 
the  agreement  are  sufficiently  stated  in  the  opinion.  The  court 
below  held  the  defendants  liable.  Verdict  and  judgment  for 
the  plaintiff,  and  the  defendants  brought  error. 

Parry  and  WUliams,  for  the  plaintiffs  in  error. 

Laeser  and  Oreenough,  contra. 

By  Court,  Gibson,  C.  J.  The  principal  question  was  fully  dis- 
cussed and  well  decided  in  Earle  t.  HcUly  2  Mete.  353,  and  nothing 
is  contested  here  except  its  application  to  the  matter  in  hand.  It 
is  conceded  that  if  the  defendant's  agreement  with  Hill  is  a  lease, 
the  maxim  of  respondeat  superior  is  inapplicable  to  it;  but  it  is 
contended  that  the  thing  granted  is  not  the  mine,  but  a  license 
to  work  it.  The  words  are:  **  The  said  party  of  the  first  part, 
for  and  in  consideration  of  the  rents  and  covenants  hereinafter 
mentioned  to  be  paid  and  performed  on  the  part  of  the  said 
party  of  the  second  part,  hath  demised,  leased,  and  let,  unto 
the  said  party  of  the  second  part,  the  right  to  mine  and  take 
away  coal  from  the  Salem  vein,"  etc. ,  and  a  distinction  is  at- 
tempted between  a  grant  of  license  to  work  a  mine,  and  a  grant 
of  the  mine  itself;  which,  however,  if  a  distinction  at  all,  is  a 
veiy  thin  one.  A  right  to  use  a  mine  necessarily  implies  a  right 
to  possess  it;  and  a  grant  of  the  use  and  possession,  in  consid- 
eration of  something  to  be  rendered,  is  exactiy  what  constitutes  . 
a  lease  of  the  thing  to  be  possessed.  But  what  would  have  been 
the  difference  had  it  been  a  license  in  terms  ?  Respondeat  supe^ 
rior  is  inapplicable  to  an  owner  of  land,  for  acts  of  negligence 
in  a  business  not  conducted  by  him  and  for  his  account  What 
had  these  defendants  to  do  with  the  direction  of  the  business  or 
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the  coal  when  it  was  mined?  Lewis  ooyenanted  to  sink  the 
fllopo,  erect  the  engine,  to  take  out  a  certain  nnmber  of  tons 
each  year,  according  to  the  most  approved  method  of  mining, 
and  cany  it  to  the  landing;  and  to  pay  a  certain  snm  per  ton 
for  it.  So  far  the  defendants  had  nothing  to  do  with  the  busi- 
ness, but  to  receive  their  rent.  But  they  reserved  a  right  to 
visit  and  examine  the  manner  in  which  the  business  should  be 
carried  on  in  the  mine;  and  to  resume  the  possession  should  the 
tenant  refuse  to  furnish  statements  of  the  amount  taken  out,  or 
pay  the  rent.  These  clauses  do  not  constitute  a  reservation  of 
the  possession,  or  a  right  to  interfere  with  the  direction  of  the 
business.  The  right  of  visit  was  to  enable  them  to  see  whether 
the  tenant  was  performing  his  engagements,  in  order  to  found 
process  against  him  if  he  were  breaking  them;  and  the  right  to 
resume  the  possession  was  to  put  an  end  to  the  business  alto- 
gether. The  lease  was  analogous  in  all  respects  to  the  lease  of 
a  farm  with  a  clause  of  re-entry  for  bad  &nning,  or  non-pay- 
ment of  rent.  On  no  principle,  then^  could  the  acts  of  Lewis 
be  imputed  to  his  lessors. 
Judgment  reversed. 

LsASB,  What  CoMSTrnniB:  See  8mUh  v.  SimmUf  1  Am.  I>eo.  48;  JadBttm 
V.  KimeOtraek,  6  Id.  341;  ffaa  v.  Benner,  21  Id.  894.  Ab  to  the  dlatiiioilon 
between  an  agency  and  a  tenancy,  see  State  v.  Page,  40  Id.  608.  In 
Oreeiuntgh*»  Appeal,  9  P^  St  18,  it  was  held,  following  Offerman  t.  Starr, 
that  a  grant  of  a  right  to  mine  coal  for  ao  mnch  per  ton,  waa  a  leaae. 

Lbbbob  IB  NOT  LiABUB  FOR  Injubt  Caubid  ST  Lbsskb'b  NBOUOKirox  In 
the  use  of  the  demiaed  property:  Har^fidd  t.  Hoper,  84  Am.  Deo.  273.      , 

BCabtkb'b  LiABiUTr  vob  Neouqsncb  ov  SxBVAifT:  See  Ware  t.  BarataHa 
ete.  Canai  Co.,  35  Am.  Dec.  189,  and  the  note  thereto;  Hart  v.  New  Orkam 
etc  B.  B,  Co.^  86  Id.  689;  Murraff  v.  SatUh  OaroUna  B.  B.  Co.,  Id.  268; 
Jfarwett  V.  Boettm  ete,  Co,,  38  Id.  339;  KMy  v.  BenMd^  89  Id.  680;  TUmcm 
V.  Oammordai  Bamk,  40  Id.  83;  Brami^  t.  MaaeweU.  41  Id.  771. 
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Tennant  V.  aroNBY. 

[1  BxcnuBiMov'i  Eqvitt,  232.] 

llouoAaB  AHD  Bond  to  Tbustbzs  to  Secure  Patmxht  to  Cebxaxh 
CsxDiTOBS  upon  oondition  that  they  wonld  wait  a  oertaiD  tame,  la  valid 
if  tbe  crediton  aooept  the  terms,  even  thoagh  they  were  ignorant  of  the 
transfer  at  the  tame  it  was  made. 

kxasn  or  Cbxditobs  to  a  Deed  of  Trust  for  their  Benefit  is  Kot 
Necessart  in  order  to  vest  the  legal  title  in  the  tmstee. 

Deed  to  Two  Trustees,  but  BzeoutEd  bt  Onlt  One  of  Them,  is  Com- 
plete and  operative  as  a  oonveyanoe  in  tmst. 

Creditors  mat  Aooeft  the  Conditions  Attached  to  Profbbty  con- 
veyed to  trustees  for  their  benefit  at  any  time,  so  long  as  they  have  done 
nothing  inoonsistent  with  the  terms  imposed;  and  even  inoonsisteut  acta, 
done  in  ignorance  of  their  rights,  will  be  no  bar  to  their  accepting  the 
conditions. 

UoKfOAOED  Propertt  MUST  RE  Aptued  in  eztingoishment  of  the  bond 
and  the  demands  seonred  by  it,  and  if  any  demands  remain  nnaatisfied, 
the  bond,  as  a  legal  obligation,  is  a  good  demand,  aocording  to  its  rank, 
against  any  other  assets  of  the  debtor. 

BWHTS  OF  PBJtFERRBD  CREDITORS  IN  THE  DISTRIBUTION  OF  A  DeOEDENT*8 

Estate. — ^Preferred  creditors  who  received  payments  during  the  dece- 
dent's iife-time  are  not  boimd  to  bring  them  into  account  as  a  oondition 
of  receiving  further  satisfaction  of  their  demands. 

Idbh. — Preferred  creditors  must  bring  into  account  any  payments  made  siuce 
the  death  of  their  debtor,  and  are  entitled  to  the  benefits  of  their  com- 
mon securities  pro  rata. 

Widow  mat  Claim  the  Value  or  her  Dower  out  of  proceeds  of  sale  of 
deceased  husband's  property,  if  she  comes  in  by  petition  before  the  dis- 
tribtttion  of  the  funds,  even  though  the  property  was  sold  under  an  ordet 
ef  eonrt  bofore  any  claim  fw  dower  was  made. 

919 
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CoimTAVOB  TO  HmBAHD  fOB  THB  80LS  AND  SSPABATI  Uu  OF  THB  WlPB 

Ck>N8Trn7TB8  Hnf  a  TBUsmB  for  her  and  for  her  Mto  and  sepante  iim» 
oonfining  the  tnut  to  the  nature  of  the  interest  ezpreasly  intended  to 
be  given  to  her. 

OOVTETANGB  TO    HUSBAVD    NOT  IO&  THB   80La  USB  OF  THB  WVB,   bat  Ift 

trust  for  her,  makes  him  a  tnutee  only  for  the  quantity  of  interest  giren 
her.  The  interest  sarvives  to  the  wife»  bot  during  oovertnre  the  hus- 
band is  entitled  to  the  nsufraet  in  her  right. 

BzFBirsx  OF  Kbepino  Nbosobs  bbtwbbv  Salb  AMD  Delitbbt  is  not 
chargeable  to  the  purchaser  if  he  was  ready  and  willing  to  comply  with 
the  terms  of  the  sale  on  the  instant  they  were  bid  off. 

Cbeditob  FxTBNisHnio  Shoes  to  Mobtoaoed  Kboboes  sbovld  bb  Paid 
out  of  the  proceeds  of  the  sale  of  the  negroes,  where  the  shoes  were  fur- 
nished before  foreclosure,  and  it  is  shown  that  the  executors  are  insolv- 
ent, and  not  in  arrears  with  the  estate. 

Bt  the  failure  of  the  house  of  Dudley  &  Stujvesant,  Mr. 
Stoney  incurred  heary  losses.  To  secure  certain  creditors,  he  exe- 
cuted a  bond  and  an  indenture,  of  which  he  was  the  party  of  the 
first  part,  John  Magrath  and  James  Hamilton,  as  trustees,  parties 
of  the  second  part,  and  **  the  creditors  whose  names  are  signed 
and  seals  a£Sxed  to  these  presents,"  parties  of  the  third  part,  by 
which  he  conveyed  to  the  parties  of  the  second  part,  as  trustees, 
certain  land  and  slaves.  There  was  this  condition,  that  the 
bond  was  to  be  void  if  Mr.  Stoney  should  pay  the  debts  due 
said  creditors  by  June  16,  1841;  otherwise  the  property  was  to 
be  used  by  the  trustees  for  the  payment  of  them.  The  parties 
of  the  third  part  did  not  sign  the  indenture,  but  it  was  recorded. 
In  September,  1837,  Mr.  Stoney  settied  with  the  Merchants' 
Bank  of  Cheraw,  one  of  said  creditors.  They  calculated  interesi 
as  agreed  by  the  indenture,  but  charged  three  per  cent  for  ex- 
change and  costs  of  protest,  deducted  the  payments  that  had 
been  made,  and  Mr.  Stoney  gave  his  note  for  the  balance,  and 
the  bills  on  which  he  was  indebted  were  deliTered  to  him. 
The  same  was  done  with  the  Bank  of  Charleston.  No  othez 
bill  holders  took  any  notice  of  the  indenture.  Some  of  them 
were  paid  in  full.  Mr.  Levy  also  held  bills  against  Stoney, 
and  about  the  date  of  the  indenture  assigned  his  property  to 
pay  his  debts,  and  therefore,  though  he  knew  of  the  proposal 
of  Mr.  Stoney,  took  no  notice  of  it.  The  bills  were  also  claimed 
by  the  Charleston  Bank  and  by  Dudley  &  Stuyresant.  Mr. 
Stoney  filed  his  bill  to  prevent  the  negotiation  of  these  bills,  os 
the  ground  that  they  were  without  consideration.  Phelps, 
Dodge  &  Co.  also  held  two  bills,  indorsed  by  Stoney,  mentioned 
in  the  schedule  which  was  attached  to,  and  formed  part  of,  the 
indenture,  but  that  firm  had  no  notice  of  the  indenture  daring 
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the  life-time  of  Mr.  Stonej.  He  died  in  1838.  In  1889»  Pbelps, 
Dodge  &  Co.  commenced  an  action  against  the  executors  of  the 
estate  of  Stonej  for  the  amount  of  the  bills,  but  learning  of  the 
indenture  abandoned  the  suit  and  claimed  the  benefit  of  the 
deed.  In  1840,  Mr.  Levy's  assignee  sued  on  the  bills  held  bj 
him,  and  got  judgment.  In  1841,  Mrs.  Stoney  and  the  exec- 
utors of  Stoney's  estate  got  an  injunction  against  the  judgment, 
and  the  cause  was  pending  when  this  appeal  was  taken.  In 
November,  1840,  this  bill  was  filed  by  Mr.  Tennant,  adminis- 
trator of  the  estate  of  Francis  Dalcour  of  Cuba,  for  balance  due 
on  account  of  crops  consigned  by  Mr.  Dalcour  in  his  life-time, 
to  Mr.  Stoney,  as  his  merchant.  In  January,  1841,  Mr.  Lau- 
rens was  directed  to  take  an  account  of  complainant's  demand, 
and  of  the  estate  of  the  testator.  He  reported  July  1, 1841, 
that  the  amount  due  complainant  was  nineteen  thousand  four 
hundred  and  sixly-seven  dollars  and  forty-four  cents;  that  the 
executor's  account  was  incomplete;  and  that  no  account  of  the 
testator^s  debts  had  been  rendered.  The  court  ordered  the 
whole  property  to  be  sold,  and  the  money  brought  into  court; 
that  the  master  advertise  for  creditors,  and  take  an  account  of 
debts  and  assets.  Several  simple  contract  creditors  had  been 
brought  in  pending  the  suit,  among  others  one  who  had  a  bill 
for  shoes  furnished  the  mortgaged  negroes,  and  after  the  sale 
another  presented  a  claim  for  expense  of  keeping  the  negroes 
between  the  sale  and  delivery.  The  Bank  of  Charleston,  the 
Merchants'  Bank  of  Cheraw,  Phelps,  Dodge  &  Co.,  and  the 
assignees  of  Levy  appeared  before  the  master,  and  represented 
the  facts  respecting  the  indenture.  He  allowed  their  claims  to 
satisfaction,  out  of  the  proceeds  of  the  estates  conveyed  in  trust 
by  the  indenture  of  June,  1837.  The  report  was  excepted  to, 
and  the  cause  heard  in  court,  and  the  master's  report,  with 
little  modification,  sustained.    Nearly  all  the  parties  appealed. 

PetigrUf  for  the  complainant. 
Teadon,  for  Phelps,  Dodge  &  Co. 
Mdgraih^  for  the  Bank  of  Cheraw. 
Bailey,  for  the  Bank  of  Charleston. 
MoutycK  tor  Mrs.  Stoney  et  al. 
King,  for  the  assignee  of  Levy. 
HufU,  for  the  executors  of  Stoney. 

By  Court,  Johnston,  Chancellor.    Perhapa  the  plainest  view 
may  be  obtained  of  the  principal  questions  ij^rolved  in  this  ap- 
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peal,  bj  taking  our  position  at  once  amidst  the  circumstanced 
existing  at  the  death  of  Mr.  Stonej.  He  died  in  possession  of 
a  large  estate,  consisting  partly  of  properly  ^hich  ho  had  con- 
veyed away  by  the  deed  of  the  sixteenth  of  Jime,  1837,  and  partly 
of  other  property,  of  which  the  title  still  remained  in  himself; 
and  he  was  largely  indebted,  the  principal  debt  consisting  of  a 
bond,  in  the  penalty  of  fonr  hundred  thousand  dollars,  the  rest 
being  simple  contracts.  The  whole  of  the  property  has  been 
sold;  the  proceeds  of  it  are  in  this  court;  the  different  creditors 
and  claimants  have  been  called  in,  at  the  instance  of  the  plaint- 
iff, who  is  a  general  and  simple  contract  creditor  of  the  de- 
ceased; and  the  question  is,  how  shall  the  fund  be  distributed 
among  them  ?  The  simple  contract  creditors  insist  upon  a  pro 
rata  distribution;  those  interested  in  the  bond  and  deed  contend 
for  a  preference. 

If  the  deed  be  regarded  as  an  ordinary  conveyance,  and  the 
bond  as  an  ordinary  obligation,  and  if  there  were  no  connection 
between  them,  the  principles  of  the  decision  would  be  veiy  clear. 
The  property  covered  by  the  deed  would  constitute  no  part  of 
Afr.  Stoney's  estate,  but  would  belong  to  the  grantees;  and  its 
proceeds  must  be  awarded  to  them.  The  estate  of  Mr.  Stoney 
would  be  restricted  to  the  property  of  which  the  title  remained 
in  him.  Out  of  this  his  debts  must  be  satisfied,  in  the  order 
prescribed  by  the  statute;  and,  of  course,  the  bond  would  be 
preferred  over  the  simple  contracts.  But  this  is  not  exactly  the 
character  or  position  of  these  instruments.  The  bond  purports 
to  have  been  taken  by  Hamilton  and  Magrath,  the  obligees,  as 
trustees  of  certain  simple  contract  creditors  of  Mr.  Stoney, 
whose  names  and  demands  are  exhibited  in  a  schedule  annexed 
to  and  referred  to  in  it;  and  its  x>enalty  is  suspended  upon  a 
condition,  that  he  should  pay  them,  with  certain  abatements, 
within  a  specified  time,  which  he  has  failed  to  do.  The  deed 
purports  to  have  been  executed  to  the  same  trustees,  as  a 
security  to  the  bond,  and  to  advance  the  interests  of  the  cestui 
que  irusij  the  creditors  mentioned  in  the  bond  schedule.  The 
first  and  natural  impression  from  these  circumstances  would  be, 
that  the  proceeds  of  the  property  covered  by  the  conveyance 
should  be  passed  through  the  grantees  to  their  cestui  que  inuU, 
and  that  after  being  credited  upon  their  demands,  and  upon  the 
bond  by  which  they  are  secured,  the  residue  of  the  bond  should 
stand,  as  a  specialty  demand,  against  the  general  assets  of  the 
obligor.  And  to  this  same  conclusion  I  have  come,  after  an  at- 
tentive consideration  of  all  that  has  been  advanced  by  counseU 
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in  an  argument  of  nnnsual  extent,  and  uncommon  ingenuity^ 
disoiinunation,  and  learning.  The  question  is  as  to  the  Taliditjj 
and  operation  of  the  instruments  referred  to,  and  what  effect  is 
to  be  allowed  them  in  the  distribution  of  the  funds  in  the  poe- 
Bension  of  the  court;  and  the  objections  to  their  operating  in 
the  manner  contended  for  by  the  creditors  interested  in  them, 
are  rested  on  the  rights  of  Mr.  Stoney,  and  the  other  eraditon, 
which  are  supposed  to  be  thereby  infringed. 

I  suppose  it  is  hardly  necessary  to  observe,  that  whaterar 
woidd  conclude  Mr.  Stoney  himself,  must  be  equally  conclusiTe 
on  his  personal  representatiTes  and  distributees;  and  that  al- 
though th^,  and  not  hjB,  are  the  parties  before  the  court,  urging 
the  objections, .  the  case  must  be  considered  as  if  he  were  the 
actual  party  in  theirplaoe.  Nor  need  I  say,  that  as  to  the  valid- 
ity of  the  instruments,  the  objecting  craditani  must  be  con- 
cluded with  Mr.  Stoney,  except  in  the  single  instance  where  their 
execution  might  operate  as  a  fraud  upon  them;  and  that,  as  to 
the  influence  of  these  papers,  in  the  distribution  of  the  fund, 
their  right  of  objection  must  be  restricted  to  sudh  equities  as  the 
rules  of  this  court  recognize  in  the  administration  of  funds  in 
like  cases. 

I  proceed,  now,  to  consider  the  objections  urged  by  coun- 
sel. They  may  be  summed  up  thus:  That,  irrespectiTe  of  the 
terms  exacted  by  the  instruments  from  the  creditors  intended 
to  be  secured,  no  consideration  proceeded  to  Mr.  Stoney,  either 
from  the  trustees  or  creditors;  wherefore  the  papers  are  to  be 
regarded  as  purely  voluntary:  and,  as  such,  neither  of  legal  ob- 
ligation, nor  enforceable  in  equity.  That  the  creditors  did  not 
bind  themselves  to  the  terms,  either  by  becoming  parties  or  by 
assenting,  so  as  to  impart  a  consideration,  and  entitle  them- 
selves to  enforce  the  instruments.  That  the  latter  are  ineffect- 
ual in  law,  not  only  as  being  Toluntaiy  but  incomplete.  And  that 
the  rules  of  this  court  forbid  it  to  give  them  any  effect  calculated 
to  disturb  that  equality  among  creditors  which  is  so  much 
favored  here. 

There  is  no  such  condition  expressed  on  the  face  of  these  pa- 
pers, as  that  they  shall  not  begin  to  operate  until  the  creditors, 
respectively,  shall  become  parties,  or  assent;  much  less  is  a  con- 
dition or  intention  expressed  (as  seems  to  have  been  done  in 
Atherion  v.  Worthy  1  Dick.  375,  one  of  the  cases  quoted),  that 
they  shall  not  take  effect  unless  all  the  creditors  shall  do  so. 
Therefore,  I  shall  consider  them  as  proceeding  from  Mr.  Stoney, 
with  his  free  consent,  that  they  shall  operate — ^but  that  they  shall 
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operate  onlj  upon  the  terms  exprefised  in  them;  and  that  they 
are  good  for  those  intended  to  be  benefited  by  ihem,  so  far  aa 
the  law  allows  them  to  avail  themselves  of  their  benefits;  with 
this  single  proviso,  that  if  they  claim  the  benefits  they  must 
abide  by  the  terms. 

And  in  the  first  place,  I  am  of  opinion  that  it  was  not  neces- 
saxy  that  the  creditors  intended  to  be  secured,  should  be  parties 
or  assenting  at  the  execution  of  the  instruments.  As  observed 
by  Chief  Justice  Marshall,  in  Brooks  v.  Mdrbury,  11  Wheat. 
97,  **  deeds  of  trust  are  often  made  for  the  benefit  of  persons 
who  are  absent,  and  even  for  persons  who  are  not  in  being;'' 
and  the  interests  of  all  such  would  be  defeated,  if  their  concur- 
rence were  deemed  a  prerequisite  to  the  operation  of  the  deeds. 
Accordingly,  he  follows  what  I  have  quoted  by  the  position, 
thai,  "  whether  the  deeds  are  for  the  payment  of  money,  or  for 
any  other  purpose,  no  expression  of  the  assent  of  the  persons 
for  whose  benefit  they  are  made,  has  ever  been  required  as  pre- 
liminary to  the  vesting  of  the  legal  estate  in  the  trustee."  In 
the  same  case,  it  was  held  that  a  subsequent  assent  in  terms,  or 
by  substantial  acts,  was  a  sufficient  acceptance. 

In  this  branch  of  the  discussion,  I  am  assuming,  of  course, 
that  the  instruments  are  voluntary,  as  proceeding  from  and  ex- 
ecuted in  fulfillment  of  no  contract  between  the  cestui  que  trust 
and  Mr.  Stoney.  It  is  imx>ossible  to  put  a  deed,  made  with  the 
motive  of  securing  creditors,  upon  precisely  the  same  footing 
with  one  creating  a  trust  for  pure  volunteers.  But  taking  them 
as  such,  the  case  of  Ellison  v.  Ellison^  6  Yes.  656,  sustains  the 
position,  that  wherever  the  instrument  effectually  constitutes  a 
trust,  even  for  volunteers,  they  may  enforce  it.  Lord  Eldon  ob- 
serves. Id.  662:  "  I  had  no  doubt,  that  from  the  moment  of  ex- 
ecuting the  first  deed,  supposing  it  not  to  have  been  for  a  wife 
and  children,  but  for  pure  volunteers,  those  volunteers  might 
/<  have  filed  a  bill  in  equity,  on  the  ground  of  their  interests  in 
the  instrument,  making  the  trustees  and  the  author  of  the  deed 
parties.  I  take  the  distinction  to  be,  that  if  you  want  the  assist- 
ance of  the  coui*t,  to  constitute  you  cestui  que  trust,  and  the  in- 
strument is  voluntary,  you  shall  not  have  that  assistance  for  the 
purpose  of  constituting  you  cestui  que  trust. 

The  same  doctrine  was  held  by  the  same  great  chancellor,  in 
Pulvertqfl  v.  Pulvertofi,  18  Yes.  84.  He  says  "  the  distinction 
is  settled,  that  in  the  case  of  a  contract  merely  voluntary  (I  do 
not  speak  of  valuable  or  meritorious  consideration),  this  court 
will  do  nothing.     But,  if  it  does  not  rest  in  voluntary  agree- 
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ment,  bat  an  actual  trust  is  created,  the  court  does  take  juria- 
diction."  The  case  of  Wahm/n  v.  Coutts,  3  Sim.  14;  S.  0.,  6 
Oond.  Eng.  Ch.  7,  has  been  referred  to  for  a  contrary  doctrine. 
The  grounds  upon  which  the  order  was  made  in  that  case  are 
not  disclosed  by  the  note  of  it  which  has  been,  reported. 

The  diffictdty,  in  subsequent  cases,  has  been  to  discover  upon 
what  principle,  consistent  with  his  own  decisions  in  Ellison  t. 
EUvmi,  6  Yes.  656,  and  Pulvertofl  v.  Pulvertoft,  18  Id.  84— the 
authority  of  which  has  been  constantly  acknowledged  —  Lord 
Eldon  could  have  rested  his  judgment.  Sir  Launcelot  Shad- 
well,  in  commenting  upon  it  in  Oarrard  y.  Lauderdale^  8  Sim. 
1;  5  Cond.  Eng.  Ch.  1,  supposes  that  the  principle  of  the  case 
is,  that  where  a  debtor,  for  his  own  convenience,  makes  a  dispo- 
sition between  himself  and  a  third  person,  constituting  him 
trustee  as  between  themselves  for  the  payment  of  his  debts,  and 
this  without  concert  with  or  notice  to  his  creditors,  he  may  coun- 
termand it.  Lord  Brougham,  before  whom  the  last  mentioned 
case  afterwards  came,  2  Russ.  &  M.  451;  S.  C,  13  Cond.  Eng. 
Gh.  121,  says  of  the  instrument  in  Walwyn  v.  Goutts,  that  it  was 
not  so  much  a  conveyance,  vesting  a  trust  in  A.,  for  the  benefit 
of  the  creditors  of  the  grantor,  but  rather  an  arrangement  made 
by  a  debtor  for  his  own  personal  convenience  and  accommoda- 
tion (for  the  payment  of  his  own  debts,  in  an  order  prescribed 
by  himself),  over  which  he  retains  power  and  control. 

Upon  these  views  the  authority  of  Walwyn  v.  CoiUts  was  sus- 
tained in  Oarrard  v.  Lauderdale,  8  Sim.  1;  and  upon  the  same 
principle  the  latter  case  was  also  itself  decided.  It  will  be  seen 
at  once,  that  the  application  of  the  principle  depends  upon  the 
construction  of  the  instrument,  and  the  intention  with  which  it 
was  executed.  If  it  appear  that  the  trustee  was  not  intended  to 
be  the  trustee  of  the  creditors,  but  df  the  grantor,  his  mere 
agent,  and  that  the  conveyance  was  executed  simply  with-  a  view 
to  enable  him  to  perform  the  acts  directed,  these  cases  say  the 
deed  is  revocable;  though  it  is  not  clear  that  it  could  be  revoked 
after  the  transaction  has  come  to  the  knowledge  of  the  creditors, 
and  against  their  wish,  expressed  before  the  revocation.  This 
is  the  interpretation  put  upon  these  cases,  by  Sir  C.  Pepys,  in 
BUI  V.  Gureton,  2  My.  &  K.  503;  S.  C,  8  Cond.  Eng.  Ch.  103, 
who  remarks  that  *'  the  distinction  between  them  and  the  prior 
cases,  is  somewhat  refined;''  *'  but  it  is  obvious  that  the  distino- 
tion  has  good  sense  for  its  foundation,  and  that  the  rule,  as  ea- 
tablished  by  them,  is  adopted  to  promote  the  views  and  inten- 
tions of  the  parties."    I  have  thus  brought  together  the  two 
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decisions  of  Lord  Eidon,  in  which  the  rule  is  firmly  laid  down 
on  the  one  hand,  and  the  cases,  one  of  them  decided  by  himself, 
which  have  been  supposed  to  oppose  it  on  the  other,  and  I  have 
shown  that  the  rule  was  not  intended  to  be  shaken  by  theee 

I  hare  purposely  abstained  from  a  reference  to  other  cases  in 
support  of  the  rule;  reserving  for  that  purix>se,  an  extract  from 
the  judgment  of  the  master  of  the  rolls,  in  BUI  y.  Curetnn^ 
already  mentioned,  which  will  not  only  show  the  strength  of  its 
authority,  but  the  fact  that  it  was  never  intended  to  be  drawn 
in  question.  '*  That  a  voluntary  settlement,"  says  he,  '*  where 
the  trust  is  actually  created,  is  binding  upon  the  settlor,  has 
been  so  long,  and  is  so  fully  established,  that  no  attempt  to 
raise  the  question  would  probably  have  been  now  made,  were  it 
not  that  ttie  modem  cases  of  Walwyn  ▼.  CouUs  and  Chrrard  ▼. 
Lauderdale^  eupra,  have  been  supposed  to  be  inconsistent  with 
that  doctrine.  The  doctrine  itself  has  never  been  disputed,  and 
has  been  the  subject  of  repeated  decisions,  from  the  cases  of 
VUlen  ▼.  Beaumoid,  1  Yem.  100,  in  the  year  1682,  and  of  Brw^ 
batik  T.  Brooldbank,  1  Eq.  Oas.  Abr.  168,  in  1691,  down  to  the 
modem  cases  of  Ellison  t.  EUieon  and  Pulveriqft  ▼.  Pulveriqfl. 
It  must,  indeed,  have  been  coeval  with  the  statute  of  the  27 
Elizabeth,  inasmuch  as  the  second  section  of  that  act  declares 
that  voluntary  conveyances  shall  be  void  only  as  against  pur- 
chasers for  valuable  consideration;  assuming,  therefore,  that  as 
against  the  authors  of  such  settlements,  they  were  good.  If, 
therefore,  the  canoe  of  Walaryn  v.  GauMs  and  Chrrard  v.  Lander- 
dale  were  inconsistent  with  this  doctrine,  there  would  be  no 
doubt  on  which  side  the  weight  of  authority  would  be  found. 
But,  in  fitot,  those  decisions  were  not  intended  to  interfere  with 
the  general  doctrine,  and  the  grounds  upon  which  they  were 
founded  are  perfectly  consistent  with  all  the  preceding  cases. 
It  can  not  be  supposed  that  Lord  Eldon,  who  decided  BXLi»on  v. 
JSDtwm,  and  Pulvertofi  v.  Pvlvertoft^  and  several  similar  cases, 
intended  to  overturn  the  doctrine  upon  which  they  proceeded, 
in  his  decision  in  Wahoyn  v.  Cauits;  and  the  vice-cluuicellor,  in 
Oarrard  v.  Lavderdale,  expressly  draws  the  distinction,  and 
leaves  that  doctrine  untouched.  These  two  cases,  indeed,  so  tai 
from  deciding  that  a  cestui  que  trusi  becoming  entitled  under  a 
voluntary  settlement,  had  not  a  good  title  against  the  settlor, 
proceeded  upon  this — ^that  the  character  of  trustee  and  cestui 
que  trust  never  existed  between  the  creditor  and  the  trustee  of 
the  trust  deeds;  but  that  the  settlor  himself  was  the  only  cestui 
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que  trust,  and  that,  therefore,  he  was  entitled  to  direct  the  ap- 
plication of  his  own  trust  fund.  Whether  such  views  of  the 
retatiye  situation  of  the  creditor  and  the  trustee  were  correct,  or 
not,  is  immaterial  for  the  present  purpose.  The  grounds  upon 
which  the  judges  who  decided  those  cases  professed  to  proceed, 
are  8u£Scient  to  prevent  their  decisions  from  being  considered  as 
authorities  against  the  former  well-established  doctrine." 

I  might  refer  to  innumerable  other  authorities,  English  and 
American,  in  support  of  the  rule,  but  I  have  alreadj  dwelt  too 
long  upon  this  point. 

It  is  not  necessary  to  contend  that  such  instruments  are  not 
revocable.  I  suppose  they  would  be,  if,  after  notice  to  the  ces- 
tui que  trust,  they  disputed,  or  refused  to  accept  and  be  bound 
by  any  terms  imposed  on  them.  But,  in  point  of  fact,  those 
executed  in  this  instance  were  never  revoked;  nor  does  it  appear 
that  Mr.  Stoney  ever  repented  his  act,  or  made  a  different  dis- 
position. On  the  contrary,  he  constantly  recognized  their  valid- 
ity, and  the  interests  of  his  creditors  under  them,  by  settlements 
and  payments  of  interest,  in  which  he  was  imitated  by  his  ex* 
«cutors  after  his  death. 

But  suppose  Wdlwyn  v.  CauHs  were  authority  for  the  position, 
that  voluntary  trusts  for  the  payment  of  debts,  to  which  the 
creditors  are  not  parties,  nor  assenting,  are  not  only  revocable, 
bat  null.  That  can  only  be  so,  as  that  case  has  been  explained, 
where  the  creditors  were  not  intended  to  be  parties,  or  assent- 
ing. But  the  instruments  here,  on  their  face,  show  an  entirely 
different  intention;  and,  to  take  notice  of  nothing  else,  the 
very  fact  that  terms  are  proposed  to  the  creditors  on  the  face  of 
these  instruments,  goes  far  to  show  that  the  securities  were  in- 
tended for  their  acceptance.  I  have  no  doubt,  therefore,  that 
ibis  case  can,  by  no  possibility,  fall  within  the  principle  of  the 
cases  relied  on.  The  creditors  had  an  interest  here,  as  soon  as 
the  papers  were  executed  by  Mr.  Stoney  and  the  trustees;  such 
an  interest,  according  to  numberless  cases,  as  entitles  them  to 
accept  now,  if  they  have  not  done  so  before;  never  having  dis- 
sented, and  the  instruments  (in  which  no  time  is  set  for  their 
accepting)  never  having  been  in  fact  revoked — and  the  fund  still 
temaining  for  distribution:  See  Bank  of  the  Metropolis  v.  OtiM- 
schlick,  14  Pet.  20;  Niooll  v.  Mumford,  4  Johns.  Ch.  629;  10 
€om.  L.  64;  Dunch  v.  Kent,  1  Yem.  260,  261. 

Heretofore,  I  have  examined  the  transaction  as  if  the  credit- 
<xrB  were  not  actual  parties,  or  assenting;  as  if  it  were  question- 
Able,  in  some  degree,  whether  the  instruments  were  executed 
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txpon  oonaiultation  with  them.  But  on  their  face  there  is  enougk 
to  conclude  Mr.  Stoney  on  all  these  points.  The  bond  reciter 
that ''  the  parties  to  whom  the  above  bound  John  Stoney  is  so 
indebted,  have  agreed,"  '*  that  the  said  John  Magrath  and  James- 
Hamilton  be  appointed  trustees,  for  and  in  behalf  of  the  sai(^ 
creditors,  to  take  of  and  from  the  said  John  Stoney  good  and 
sufficient  security  for  the  payment  of  the  said  debts,"  and  then 
follows  the  stipulation,  secured  by  a  penalty,  for  their  payment. 
Then  ensues  the  deed,  in  which,  after  reciting  the  terms  upon 
which  the  creditors  are  to  be  paid,  and  the  bond  taken  by  the 
trustees  to  secure  their  payment,  the  real  estate  and  slayes  are 
conyeyed  to  Hamilton  and  Magrath,  "  for  better  securing  to  the 
said  John  Magrath  and  James  Hamilton,  trustees  for  the  said 
creditors,  the  parties  of  the  third  part,  the  payment  of  the  said 
bond,  according  to  the  condition  thereof."  Could  Mr.  Stoney 
have  denied  the  fact,  thus  stated,  above  his  own  signature,  that 
these  trustees  were  appointed  by  the  creditors  to  take  the  bond 
and  conveyance  from  him  ?  Certainly  not.  It  is  true,  the  cred- 
itors might  have  denied  it,  and  were  not  bound  by  the  terms  of 
the  trust  until  they  accepted,  but  the  relation  of  trustee  and 
cestui  que  trusi  was  completely  and  conclusively  established,  un- 
der the  hands  and  seals  of  both  the  grantor  and  the  trustees,  in 
their  favor,  and  whenever  they  accepted  they  were  bound  by  the 
terms.  Independently  of  all  this,  the  evidence  shows  that  Mr. 
Stoney  was  not  acting  for  his  own  benefit,  and  apart  from  the 
creditors.  The  fact  that  a  single  creditor  was  engaged  in  the 
treaiy  which  led  to  the  execution  of  the  securities  is  suffident, 
of  itself  y  to  show  that  Mr.  Stoney  was  not  proceeding  of  hie 
own  head;  and  whether  such  creditor  acted  for  himself  alone, 
or  for  others  also,  can  make  no  other  difference  than  this,  that 
if  he  acted  for  others  he  can  not  exclude  them  from  the  benefite 
acquired.  Now,  the  evidence  shows  that  the  terms  of  this  ar- 
rangement were  proposed  to  the  Bank  of  Charleston;  that  it 
was  entered  into  with  their  approbation  after  deliberate  consid- 
eration; that  a  settlement  was  made  in  reference  to  it,  although,, 
in  some  respects,  inaccurate  (upon  which  point  we  concur  with 
the  chancellor);  that  interest  has  been  paid  under  it;  and  can  it 
be  doubted,  that  the  creditor  thus  acting  has  accepted,  and  ie 
bound?    The  same  remark  applies  to  the  Bank  of  Cheraw. 

As  respects  Phelps,  Dodge  &  Co.,  I  have  already  expressed 
the  opinion,  that  they  might  come  in  now,  if  they  had  not  al- 
ready accepted.  They  have  done  nothing  inconsistent  with  the 
terms  imposed  on  thje  creditors.    "Their  bringing  suit  was  no 
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infringinent  of  the  terms,  that  they  were  to  wait  to  a  certain 
time  for  their  money,  and  if  it  would  otherwise  haye  been  so,  it 
ivas  done  in  ignorance  of  their  rights,  and  should  not  prejudice 
them.  As  to  the  assignee  of  Levy,  he  must  come  in  upon  prin- 
ciples already  announced,  and  we  have  determined,  in  another 
suit,  that  he  comes  in  for  the  whole  of  his  demand. 

I  am  sorry  that  there  still  remain  several  points,  the  consid- 
eration of  which  must  necessarily  protract  an  opinion  already 
too  prolix.  It  is  said  that  the  bond  and  deed  are  ineffectual  at 
law.  It  is  argued  that  no  suit  could  be  maintained  on  the 
former,  by  the  gentleman  who  has  succeeded  General  Hamilton 
in  the  presidency  of  the  Bank  of  Charleston,  and  who,  as  suc- 
cessor, is  substituted  for  him  as  trustee,  by  Tirtue  of  a  provision 
in  the  deed.  The  precise  objection  is,  that  suit  could  not  be 
brought  in  the  joint  name  of  this  substitute  and  Mr.  Magrath, 
the  other  trustee.  No  doubt  of  this,  but  the  provision  referred 
to  contemplates  merely  a  transmission  of  the  trusts,  and  in  no 
manner  affects  the  legsl  obligation  of  the  bond,  which  may  still 
be  enforced  in  the  name  of  the  obligees,or  the  survivor  of  them, 
or  under  our  own  act,  in  the  name  of  the  assignee  of  both. 

Then  it  was  argued,  that  the  deed  is  inoperative  at  law,  for 
incompleteness;  that  it  purports  to  be  a  deed  tripartite,  and  al- 
though executed  by  Mr.  Stoney  and  the  trustees,  the  first  and 
second  parties,  it  was  not  executed  by  the  creditors,  who  were 
to  be  the  third  parly.  The  deed  was  delivered,  being  as  com- 
pletely executed,  as  between  the  grantor  and  grantees,  as  they 
could  execute  it.  As  between  these  parties,  the  conveyance  was 
complete;  and  it  must  operate  as  a  conveyance,  imless  the  ac- 
cession of  the  third  party,  by  signing  and  sealing,  was  a  pre- 
requisite to  its  operating  as  such.  I  have  already  said  that  no 
such  condition  is  required  in  terms  upon  the  faoe  of  the  paper. 
Still,  the  neceesiiy  for  its  execution  by  the  creditors  might  be 
implied.  This  must  depend  upon  what  was  exacted  from  them 
by  the  terms  of  the  deed;  as  if,  for  instance,  something  were  re- 
quired of  them  essential  to  the  completeness  of  the  conveyance. 
But  the  only  thing  expected  from  these  creditors,  as  appears 
from  the  instrument,  was  their  assent,  in  a  binding  form,  to 
certain  indulgendes  and  abatements  on  their  demands,  a  matter 
which,  in  no  sense,  concerned  the  validity  of  the  grant,  but 
only  affected  the  terms  of  the  trust,  and  restricted  them  in  the 
enforcement  of  their  interests  under  it.  They  were  in  no  man- 
ner the  owners  of  the  properly  to  be  conveyed,  nor  necessarv 
parties  in  its  conveyance.    Now  if,  as  all  the  authorities  show. 
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aiioe  with  tlie  reqnkitet  of  this  act  in  this  sait,  it  woald  \m  equally  to  In  any 
aoit  which  he  might  he  compelled  to  bring  fifty  yean  lienoe.  Ptablio  con- 
Tenienoe  and  po^cy  forbid  rach  a  conBtniction  of  the  act:"  PoUturd  t.  Kimg, 
63  III  96;  Jackttm  t.  Spink,  69  Id.  404;  TkuUmeiier  t.  Jonef,  87  Tex.  560; 
Ifeanor  ▼. /Tonufton,  27  Pa.  St.  137;  Wade  y.  Saunden,  70  IH.C.  ^^;  Hobein 
V.  Mtirpky,  20  Ma  447)  Lawrence  ▼.  Speed,  2  Bibb,  401;  WrigJU  t.  Spencer,  1 
Stew.  676;  Hanke  v.  Neal,  44  Miss.  212;  Wallaee  t.  The  Trueieee,  62  0*. 
164;  l^tnor  v.  Natchez,  4  Smed.  &  M.  602;  Dreqier  t.  Brymm,  17  Mo.  71; 
Curd  y.  Laddand,  49  Id.  451;  Lenox  v.  CZorifc,  62  Id.  115;  Maddox  t.  iStitti- 
van,  2  Rich.  Eq.  4;  KUby  t.  Hoggin,  3  J.  J.  Marah.  208;  IFdre  t.  Bradford, 

2  Ala.  676;  S.  a,  86  Am.  Dea  427;  Whittaier  v.  Summer,  7  Pick.  551;  Oe- 
good  V.  .filodbnore,  59  IlL  261;  McEnHre  t.  Durham,  7  Ired.  151;  Morrow  t. 
VTeeci,  4  Iowa,  77,  120;  LiOle  ▼.  LinneU,  7  Id.  324;  ilrfiuenm^  t.  ./adbofs  1 
Blaokf.  210;  SmUhr.  Bandall,  6  CSaL  50;  CooUy  v.  WUson,  42  Iowa,  428;  fTeft- 
&er  T.  Oox,  ^  Mon.  110;  Hudgene  v.  Jackaan,  51  Ala.  514;  Hayden  r,  Dmnlap, 

3  Bibb,  216;  ^ai»  /VtuMMoo  t.  Pixley,  21  CSal.  59;  Blood  t.  Lighi,  81  Id.  115| 
6^|)eiH)w<Aer  t.  F^fervary,  9  Iowa,  163.  Contra,  Hughee  t.  fTott,  26  Axfc. 
228;  Lqffertg  v.  CSoim,  8  Sneed,  221;  Steward  t.  PeUigrew,  28  Ark.  872.  If 
the  sale  is  made  without  authority,  it  is  void;  bat  if  it  is  merely  inegolar,  or 
made  on  irregalar  process,  it  may  be  set  aside  if  the  proper  steps  are  taken 
in  time:  Church  v.  Wood,  61  Penn.  96;  David  v.  Lent,  8  Watts,  422;  Me- 
Laughlin  v.  ShiMe,  12  Penn.  289;  MeFee  v.  Hairrie,  26  Id.  102;  Shoemaker 
V.  Ballard,  15  Id.  94,  and  cases  dted  eupra. 

The  statute  may  change  the  general  rule,  howeror.  In  Tsnnessee,  sales 
made  without  complying  with  the  statutes  concerning  notice,  are  declared 
by  statute  to  be  void,  and  also  by  the  court:  Trott  y.  MeOavock,  1  Yerg.  4G9; 
Logd  y.  Anglin,  7  Id.  428;  Lafferi^  t.  Cown,  8  Sneed,  221.  But  purchasen 
generally  are  not  prejudiced  by  the  irregular  acts  of  the  officers,  in  which 
they  do  not  participate,  and  of  which  they  have  no  notice:  Lawry  t.  Shrwin, 
89  Am.  Dec  573,  note,  where  cases  are  collected. 

Who  mat  Taxx  Abvamtaob  ov  a  Dsracnrs  KoTiGi.^The  notice  of  sale 
is  made  for  the  benefit  of  the  defendant  only,  and  incidentally  for  the  ben- 
efit of  his  creditors,  and  may  be  waived  by  him  and  them:  Shandmrger  v. 
Kennedy,  I  Dev.  1;  Burroughs  v.  Wright,  16  Vt.  619;  Mungor  v.  fteteher,  2 
Id.  524;  Dhivie  v.  Murray,  12  Am.  Dea  661;  MiteheU  t.  Lipe,  29  Id.  116. 
Objeotion  to  the  form  of  the  notice  must  be  made,  if  made  at  all,  in  apt  time 
by  the  defendant  in  the  execution,  or  by  some  person  whose  interest  is 
thereby  prejudiced:  Freeman  on  Executions,  sea  286;  Rigg  v.  Cook,  4  Gilm. 
836;  PhilUpB  v.  C<^ee,  17  HI.  157;  McCormiek  v.  Wheeler,  86  DL  114;  iS^wi^. 
gart  v.  Harber,  4  Scam.  364;  Lee  v.  Dams,  16  Ala.  516.  Some  proceeding 
to  vacate  the  sale  is  the  proper  method  to  pursue  in  most  of  the  states,  but 
in  California,  the  sale,  when  once  made,  will  not  be  set  aside  on  account  of 
failure  of  the  sheriff  to  advertise  or  give  the  statutory  notice:  Smith  v.  Am- 
daU,  6  CaL  47.  But  the  defendant  has  his  remedy  in  sn  action  against  the 
officer  for  damages:  See  also  Turner  v.  MeOrea,  1  Kott  ft  M.  11. 
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BlAOEMAK,    Ex'Ry    V.    GOBDOK. 

[3  BXCBABDMH'S  EOUITX,  48.) 

I^niBLATiTS  Act  mat  Dxtkat  ▲  Will  intended  to  be  carried  out  in  tlie 
fntoTB.  So  a  beqnest  intended  to  emancipate  slaires,  valid  at  the  deatti 
of  the  teBtator,  may  be  avoided  by  an  act  of  the  l^gislatare  at  any  time 
before  it  is  carried  into  effect. 

SLAvn  ABM  Chattxls  Mxbxlt;  they  bare  no  $taitu  in  ooart»  and  can  not 
enforce  the  ezeoution  of  a  trust. 

SxouJBiOK  OF  Knr  nr  a  Will  will  not  be  opeimtiTe  against  them,  onless 
there  is  a  valid  disposition  of  the  property. 

Tbstatob  Samuel  McCorkle,  who  died  in  1839,  directed  hiB 
exeonioTB  to  hire  out  his  Blares  until  a  suffioient  sum  should  be 
raised  from  their  hire  to  pay  his  debts;  then  to  make  applica- 
tion to  the  legislature  for  an  act  emancipating  said  slaves;  and 
in  the  event  of  a  failure  of  the  passage  of  such  an  act,  then  to 
convey  them  to  the  nearest  non^slaveholding  state,  or  to  Liberia. 
Before  sufficient  funds  were  realized  to  pay  the  debts  of  de- 
ceased, the  act  of  1841  (11  Stat.  154)  was  passed.  This  act  pro- 
vided, that  any  bequest  whereby  the  removal  of  any  slaves 
without  the  limits  of  the  state  with  a  view  to  their  emancipa- 
tion, is  secured  or  intended,  should  be  void.  The  will  also  pro- 
vided that  neither  the  relations  nor  kindred  of  the  testator 
should  enjoy  any  part  of  the  properly  he  might  be  possessed  of. 
Plaintiff,  as  testator's  next  of  kin,  filed  a  bill,  and  prayed  for  an 
account  of  the  properly;  that  the  bequests  in  favor  of  the  slaves 
be  declared  void,  and  that  the  executor  be  declared  a  trustee  of 
the  whole  property  in  favor  of  plaintiff,  and  ordQX^  to  deliver 
the  same  to  her.  The  court  below  decreed,  that  after  the  debts 
of  testator  had  been  paid,  and  the  legislature  shall  have  refused 
to  pass  an  act  emancipating  the  slaves,  the  defenduit  should  de- 
liver the  slaves  to  the  complainant,  and  account  for  the  prop- 
erty and  the  value  of  their  hire.  Defendant  then  petitioned  for 
a  rehearing  in  the  court  of  appeals. 

By  Court,  Habfeb,  Chancellor.  The  principal  grotmd  relied 
upon  in  this  case  is,  that  the  act  of  1841  does  not  apply  to 
the  case,  or,  that  the  act  itself  is  invalid.  I  do  not  find  the 
grotmd  for  the  former  opinion.  The  act  declares,  in  general 
terms,  that  eveiy  bequest  directing  slaves  to  be  carried  out  of 
the  state,  with  a  view  to  their  emancipation,  shall  be  void. 
This,  in  plain  and  explicit  termt,  applies  to  every  bequest, 
whether  made  before  the  passing  of  the  act,  or  to  be  made  sub- 
sequently. It  is  mentioned  by  Blackstone  as  a  rule  of  con- 
struction, that  it  shall  be  intended  by  the  courts  that  an  act  of 
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the  legialaiure  was  intended  to  operate  prospectively  and  not 
retrospectively.  But  if  an  act  of  the  British  parliament  be 
plainly  intended  to  have  a  retrospective  effect,  there  is  no  limit 
to  its  authority,  and  it  must  be  carried  into  execution.  We 
shall  presently  inquire  how  far  the  act  of  assembly  of  1841,  can 
be  regarded  as  retrospective. 

I  know  of  no  ground  on  which  an  act  of  the  legislature  can 
be  declared  void,  but  that  it  is  in  opposition  to  some  provision 
of  the  constitution.  I  do  not  know  to  what  provisions  of  the 
constitution  the  act  of  1841  can  be  regarded  as  opposed,  but 
that  no  ex  past  facto  law  shall  be  passed,  or  law  impairing  the 
obligation  of  contracts.  There  is  no  question  of  contract. 
The  provision,  that  no  freeman  shall  be  disseised  of  his  rights, 
etc.,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land,  is 
plainly  inapplicable.  An  ex  post  facto  law  and  a  law  having  a 
retrospective  effect,  are  very  commonly  regarded  as  identical. 
An  ex  post  facto  law  has  been  construed  to  mean  a  law  declaring 
that  to  be  a  criminal  offense,  and  subjecting  the  perpetrator  to 
pimishment,  which  was  no  legal  offense  when  the  act  was  com- 
mitted. But  suppose  the  meaning  to  be  extended  further,  and 
to  include  everything  that  can  be  understood  by  a  retrospective 
act;  that  not  only  no  criminal  responsibility  shall  be  incurred, 
but  no  civil  liability,  by  way  of  damages,  forfeiture,  etc.,  by  an 
act  which  was  not  unlawful  at  the  time,  or  which  the  party  had 
no  means  of  knowing  to  be  unlawful.  This  is  the  rule  of  jus- 
tice; which  it  was  intended  to  preserve,  both  by  the  constitu- 
tion and  the  rule  of  construction.  But  what  injustice  has  been 
done  to  this  petitioner  by  the  act  in  question  ?  If  the  executor 
had  actually  sent  the  slaves  out  of  the  state,  and  the  legislature 
had  then  passed  an  act  declaring  that  he  should  be  liable  for 
their  value,  this  would  have  been  a  retrospective  act,  or  might 
have  been  called  an  act  ex  post  facto.  But  there  can  be  no 
doubt  but  that  the  negroes  were  still  slaves:  the  act  of  emanci- 
pation was  to  be  in  future,  and  the  act  of  the  legislature  has 
intervened  to  forbid  that  future  action.  How  then  can  it  be  re- 
garded as  retrospective,  any  more  than  if  the  testator  himself 
hfid  expressed  an  intention  of  liberating  his  slaves,  and  before 
iiiH  execution  of  that  intention,  an  act  of  the  legislature  had 
forbidden  it  ?  The  executor  only  stands  in  the  place  of  the  tes- 
tator. 

But  is  it  said  that  an  injury  is  done  to  the  slaves  themselves; 
that  they  had  a  vested  right  to  freedom;  and  that  the  act  was 
retrospective,  or  ex  post  facto,  with  respect  co  them?   CSertainly^ 
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in  a  l^gal  point  of  Tiew,  thejr  renuuned  the  slaves  of  the  exeo- 
ator.  It  is  true  that  they  were  so  upon  a  trust;  bat  the  kw 
declares  them  to  be  mere  chattels.  They  had  no  stahis  in  courty 
and  oonld  not  have  come  into  conrt  to  enforce  the  execntion  of 
the  trust  In  the  case  of  Ikxusier  v.  Fratier,  2  Hill's  Ch.  (S.  0.) 
304,  the  court  decided  that  it  would  not  interfere  to  prevent  the 
execution  of  such  a  trust,  when  there  was  no  law  to  forbid  it. 
But  here  is  a  law  to  forbid  it.  This  case  is  certainly  in  point 
with  that  of  Lenoir  ▼.  Sylvester,  1  Bail.  632.  In  both  cases,  the 
testator  directed  his  slaves  to  be  emancipated  on  a  future  event: 
in  both  cases,  the  law  intervened  to  prohibit  it,  before  they 
were  actually  emancipated.  Certainly,  it  does  not  appear  that 
a  sufficient  sum  has  been  raised,  by  the  hiring  of  the  slaves,  to 
pay  off  the  testator's  debts,  and  to  defray  the  expenses  of  their 
transportation  to  another  state,  or  to  Liberia.  This  was  the 
event,  on  which  they  were  to  be  manumitted.  But  this  we  do 
not  consider  as  essential  to  the  determination  of  the  case.  It 
is  enough,  that  they  were  not  actually  manumitted  before  the 
act  of  the  legislature  was  passed.  This  applies  equally  to  the 
slaves,  Simpson  and  Harriet,  mentioned  in  the  petition,  as  to 
any  of  the  others. 

It  has  been  bo  often  decided,  that  a  mere  exclusion  of  the 
heir  at  law  or  next  of  Mn,  without  a  valid  disposition  of  the 
property,  will  not  exclude  them,  that  it  is  hardly  necessary  to 
consider  the  other  principal  groimd  of  the  petition.  Such  was 
the  decision  in  the  case  of  HaU  v.  HaU,  2  McCk)rd's  Gh.  269.  It 
was  contended,  that  when  the  next  of  kin  were  excluded,  the 
other  nearest  relations  should  take  as  though  the  former  were 
naturally  dead.  But  this  is  not  a  case  of  the  exclusion  of  the 
next  of  kin,  but  of  all  kindred  and  relations  whatsoever;  and 
we  believe  that  it  has  never  been  contended,  or  suggested,  that 
a  will,  merely  providing  that  no  kindred  or  relations  shall  take 
any  part  of  the  testator's  property,  is  such  a  disposition  in  favor 
of  the  state,  as  that  the  property  will  escheat. 

It  is  ordered,  that  the  petition  be  dismissed. 

Dmnmi  and  Johnston,  Chancellors,  concurred. 


Slavss  abb  Pxbsonal  Pbopbbtt  Only,  bnt  in  Kentacky  they  ar»  not  to 
considered  as  to  deeoents  and  last  wills:  Sneed  v.  Ewing,  22  Am.  Deo.  41. 

Qkibs  gak  not  bb  DisiirHXBiTBD  BT  Mebb  Nboatiti  Words,  as  where 
ft  testator  says,  it  ii  my  will  that  A.  B.  have  no  part  of  my  estate.  Hein  are 
ezdaded  from  their  inheritance  only  when  it  is  devised  or  beqneathed  to  soma 
other  person:  Bais$eau  v.  Aldndgea,  27  Am.  Dec  590. 
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Daniel  v.  Daniel  et  al. 

12  BiOHABMOV^  BomxT.  118.] 

Marital  Riqbt  of  Husband  ovkr  Motor  Win's  Psbsoval  PROPoerr 
attaches,  even  thoagh  it  be  in  the  possenion  of  the  gnardlsn. 

pRociKDS  OF  Minor  Wifb's  Bxaltt,  Sold  bt  Order  of  Oouiet,  osn  nbl 
be  paid  either  to  hnsband  or  guardian  without  an  order  of  the  conrlL 

Claim  to  Proceeds  of  Wife's  Propertt  in  tbs  Custody  of  thb  CcNmr, 
thoagh  claimed  by  hoBband's  awignee  for  a  valnable  fonsid«ration,  to 
subordinate  to  that  of  the  wife. 

Wm  is  Entitled  to  a  Sbttlekent  out  of  Proobidb  of  her  Brautt, 
sold  by  order  of  ooart,  and  the  marital  rights  of  the  hnsband  do  not  so 
attach  as  to  enable  him  to  defeat  her  right  to  saoh  settiflment. 

Bill  for  an  aocounimg.  The  fRots  are  stated  in  the  epinion 
of  the  court. 

PaUenon,  for  the  motioiL 

By  Oonrt,  Duimir,  Ohanoellor.  The  oomplamant.  then  a 
minor,  became  the  wife  of  the  defendant,  Seth  Daniel^  in  the 
latter  part  of  November,  1838.  On  the  aerenth  of  Jannaiy, 
1839,  a  settlement  was  made  between  Daniel  and  his  co-defend- 
ant, Joseph  Allen,  who  had  been  for  several  years  the  guardian 
of  the  complainant.  It  was  ascertained  that  the  guardian  had 
received  certain  sums  of  money  on  account  of  the  complainant's 
share  of  her  father's  personal  estate.  He  gave  his  note  for  the 
amount,  and  took  the  husband's  receipt  and  discharge.  The 
note  was  placed  in  the  hands  of  a  third  person,  and  was  settled 
by  Allen's  paying  a  debt,  in  June  following,  which  Daniel  owed 
to  one  Fogler,  and  for  which  Allen  was  surety.  The  real  estate 
of  the  complainant's  father  had  been  sold,  since  his  death,  by 
the  order  of  this  court,  and  the  fund  was  in  the  hands  of  the 
commissioner.  On  the  ninth  of  January,  1839,  Daniel  gave 
Allen  a  receipt  for  three  hundred  and  fifty  dollars,  purporting 
to  be  in  full  of  his  wife's  share  of  her  father's  real  estate.  In 
January,  1841,  Allen  received  from  the  administrator  of  the 
commissioner  two  hundred  and  sixty  dollars,  in  part  of  the  real 
estate.  The  bill  was  filed  for  an  account,  and  was  dismissed 
by  the  chancellor.  The  grounds  of  appeal,  as  well  as  the  argu- 
ment offered  in  support  of  them,  assume  a  very  wide  range;  but 
it  is  deemed  better  in  this,  as  in  most  other  cases,  to  confine  the 
judgment  of  the  court  to  the  questions  presented  by  the  plead- 
ings and  the  proof.  The  only  point  is  whether  the  defendant, 
AUen,  has  violated  his  duty  as  guardian,  has  been  guilty  of  a 
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breach  of  trnst,  on  the  ground  that  the  complainant  was  under 
age  when  she  married  Daniel,  and  when  he,  the  defendant,  made 
the  settlement. with  the  husband. 

In  respect  to  the  personalty,  it  seems  to  the  court  that,  with- 
out more,  this  transaction  can  not  be  impeached.  It  has  been 
repeatedly  held  that  the  possession  of  the  guardian  was  suffi- 
cient to  vest  the  marital  right:  Davis  v.  Ehame,  1  McOord's  Ch. 
191.  Allen  was  in  possession  of  the  wife's  money,  or  he  was 
indebted  to  her  in  that  amount.  If  the  husband  had  sued  him 
in  his  own  name,  the  demand  could  not  be  resisted.  If  the 
ynardian  had  actually  paid  the  money  to  the  husband,  it  is  diffl- 
eolt  then  to  perceive  on  what  principle  he  should  be  afterwards 
accountable,  although  the  wife  was  a  minor  at  the  time  of  the 
marriage.  The  validity  of  that  ceremony  not  being  impeached, 
its  incidents  necessarily  attach.  But  the  defendant  has  paid  the 
mon^  in  discharge  of  the  husband's  debt,  and  with  his  consent. 
As  to  the  personal  estate,  the  court  is  of  opinion  that  the  bill 
was  properly  dismissed.  But  at  the  time  of  the  marriage,  the 
defendant,  Allen,  had  received  no  part  of  the  proceeds  of  his 
ward's  real  estate.  Having  been  sold  under  proceedings  of  this 
court,  the  fund  was  still  in  the  custody  of  the  court.  It  could 
not  properly  be  paid  over,  either  to  him,  or  to  the  husband, 
without  an  order  of  the  court.  Allen  received  the  money  from 
the  administrator  of  the  former  commissioner  in  January,  1841, 
more  than  two  years  after  his  guardianship  was  at  an  end.  It 
was  the  duty  of  the  administrator  to  have  paid  over  the  funds 
in  his  hands  to  the  successor  in  office  of  his  intestate.  This 
court  can  not  permit  this  irregular  proceeding  to  vary  the  rights 
of  the  parties.  The  subject  is  fully  discussed,  and  the  duty  of 
the  court  in  regard  to  the  interests  of  femes  covert  indicated,  in 
Wardlaw  v.  Gray,  2  Hill's  Ch.  652.  The  receipt  given  by  the 
husband  on  the  ninth  of  January,  1839,  can  have  no  greater 
effect  than  to  place  the  defendant  (Allen)  in  the  condition  of  the 
husband's  assignee  for  valuable  consideration,  and  this  claim  is 
subordinate  to  that  of  the  wife. 

It  is  ordered  and  decreed  that  the  defendant,  Joseph  Allen, 
pay  over  to  the  commissioner  the  sum  of  two  hundred  and  sixty 
dollars,  with  interest  from  the  fourth  of  January,  1841;  that 
the  commissioner  ascertain  and  report  the  whole  amount  due  to 
the  complainant  on  account  of  the  proceeds  of  her  real  estate, 
and  that  he  also  report  the  terms  of  a  settlement,  and  a  fit  and 
pvoper  person  to  be  appointed  a  trustee  for  the  complainant. 
It  is  further  ordered  that  the  defendant,  Joseph  Allen,  pay  the 
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costs  of  the  pEOoeedingSy  except  those  of  his  oo-defendant» 
Seth  Daniel,  who  is  to  pay  his  own  costs,  and  that  the  decxee 
of  the  cirooit  court  be  reformed  accordingly. 

JoHHSTOx,  Chancellor.  I  concur  in  the  judgment  of  this 
court  so  far  as  it  goes;  bat  I  am  of  opinion  it  should  haTe  ex- 
tended to  the  whole  fond,  personal  as  well  as  reaL 


At  Ooiof on  Law  Pkbsonal  Pbofxbtt  or  ms  Wars  Visxs  nr  thb  Hus- 
band UPON  liABBiAGB:  Slocomb  T.  BreedU)^  28  Am.  Deo.  185;  slao  see  not* 
to  Robimtm  v.  Wodpper^  29  Id.  47t  where  the  qneitioii  of  the  hnsbend's  in- 
terest Id  the  wife's  penonal  estate  is  disoassed.  In  order  that  msrital  rights 
may  attsoh,  it  is  naoessary  that  the  hosband  shoold  take  possession  as  has- 
band  and  as  of  his  own  property,  and  not  as  trustee:  Jackttm  t.  McAUky,  40 
Id.  620. 

Bquitt  will  not  Aid  thb  Husband  noe  ms  Assionbb  in  obtaining  poa- 
session  of  a  wife's  ohoses  in  aotion,  nnless  an  adequate  proTidon  is  fiisl 
made  for  lier;  and  wliere  it  appears  that  all  tlie  property  sought  is  not  mors 
than  soffloient  to  make  an  adequate  and  neoessary  provision  for  the  wife,  tha 
bUl  wiU  be  dimlssed:  BvxNsiiJn^  v.  J^eodfey,  40  Am.  Deo.  7M. 
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BiBD  V.  MuHLmBBDOL 

[1  SmuBDwnrii  L4W,  199.] 

OoasEAflv  aor  wamx  m  Statutx  of  F&aum,  wbxn.^Ab  ovte  to  a 
merohaat  to  Mod  to  Germany,  and  have  made  certain  nuhea,  of  a  ▼alne 
of  more  tium  fifty  dollarB,  ia  not  a  oontract  of  sale  within  the  atatate  of 
frandi. 

DsFSHDiaBT  called  at  the  militaiy-goods  store  of  plaintiff,  and 
oidfixed  certain  netted  sashes.  Plaintiff  afterwards  informed 
defendant  that  he  would  hare  to  send  to  Germany  and  have  the 
sashes  made,  as  he  could  not  find  the  kind  in  the  United  States, 
and  defendant  answered  he  wanted  them  made  according  to  or- 
der. When  the  goods  came  defendant  refused  to  take  them  at 
the  price,  mty  dollars  and  thirly-eight  cents,  and  plaintiff 
sued.  Defendant  moved  for  a  nonsuit,  on  the  grotrnd  that  un- 
der the  statute  of  frauds  there  was  no  valid  contract,  no  memo- 
randum having  been  proved.  The  motion  was  overruled,  and 
defendant  appealed,  and  renewed  his  motion  for  a  nonsuit. 

Ibrre,  for  the  motion. 

PhilUpSy  contra. 

By  Court,  Butub,  J«  The  question  to  be  determined  in  this 
case  is,  whether  the  contiBot  between  the  parties  falls  within  the 
seventeenth  section  of  the  statute  of  frauds.  There  was  no  ear- 
nest money  paid,  nor  part  delivery.  The  thing  contracted  for 
being  incapable,  at  the  time,  of  deliveiy;  nor  was  there  such  a 
memorandum,  in  writing,  as  would  have  been  sufficient  to  bind 
both  parties.     So  that  if  the  statute  embraces  the  conti*act,  ita 

847 
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requisites  have  not  been  complied  with.  The  contract,  to  be 
good  at  all,  must  be  so  independently  of  this  section  of  the  stat- 
ute. It  is  difficult  to  reconcile  the  English  decisions  on  the  sec- 
tion of  the  statute  referred  to.  In  many  instances,  they  torn  on 
exceedingly  refined  and  unsatisfactory  distinctions.  At  one  time, 
it  was  held  that  executory  contracts,  that  is,  such  as  contem- 
plated the  future  delivery  of  goods,  in  solido  at  the  time  of  the 
contract,  were  entirely  without  the  reach  of  the  statute.  But 
since  the  decision  of  Lord  Loughborough  in  the  case  of  Bort' 
deau  V.  Wyalt,  2  H.  Bl.  63,  the  distinction  between  executory  and 
executed  contracts  has  been  wholly  disregarded.  Such  a  dis- 
tinction, where  the  thing  contracted  for  was  in  existence  at  the 
time,  was  too  narrow  to  satisfy  the  provisions  of  the  statute. 
But  in  the  case  referred  to,  a  distinction  is  taken  between  mere 
contracts  of  sale,  and  those  contracts  for  the  sale  of  goods  where 
work  and  labor  is  previously  to  be  bestowed  upon  them,  and 
materials  and  necessary  things  to  be  found.  In  such  case, 
the  contract  blends  subjects  together,  some  of  which  are  not  in 
the  contemplation  of  the  statute.  That  opinion  with  the  above 
distinction  was  reviewed  with  approbation  in  the  case  of  Cooper 
V.  Elslon,  7  T.  B.  14.  In  both  the  cases  the  contracts  were  for 
the  delivery  of  wheat,  at  a  future  period,  which  was  capable  of 
being  delivered  at  the  time.  In  the  case  of  Oroves  v.  Btusk,  S 
Mau.  &  Sel.  180,  Lord  Ellenborough  decided  the  case  before 
him  on  that  distinction.  Such  seems  to  have  been,  nntil  a  very 
recent  period,  the  uniform  tenor  of  the  English  decisions;  and 
they  have  been  followed,  as  far  as  I  know,  by  all  the  American 
adjudications.  In  the  case  of  Crookshaiik  v.  Burrdl,  18  Johns. 
58  [9  Am.  Dec.  187],  Chief  Justice  Spencer  remarks,  that  how- 
ever refined  the  distinction  may  be,  between  goods  in  solido,  and 
capable  of  delivery  at  a  future  day,  and  a  contract  to  deliver 
something  at  a  future  day,  not  then  existing,  and  yet  to  be  made» 
it  is  well  settled,  and  it  is  now  too  late  to  question  it. 

The  case  of  SetoaU  v.  FUch,  8  Gow.  216,  was  this,  "  the  con- 
tract was  for  the  delivery  of  three  hundred  casks  of  Thomas 
manufactory  cut  nails;''  the  nails  were  not  then  cut,  but  were 
to  be  made  before  they  could  be  delivered.  It  was  held  that 
the  statute  requiring  a  memorandum,  etc.,  of  goods  sold,  above 
the  value  of  ten  pounds,  means  goods  in  soUdo^  and  that  al- 
though it  extends  to  contracts  to  be  executed  in  fuiuro,  as  well 
as  such  as  are  capable  of  immediate  execution,  still  it  does  not 
embrace  goods  yet  to  be  manufactured,  or  such  as  require  work 
and  labor  to  complete  them  as  articles  of  merchandise.    Tlii« 
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ease  seems  to  go  quite  far  enough,  and  farther  thiui  it  is 
necessary  to  go  in  the  case  under  consideration.  I  am  in- 
clined to  think  that  the  proposition  should  be  limited,  so  as 
to  embrace  only  such  contracts  as  primarily  contemplate  work 
and  labor  to  be  done  at  the  instance  of  the  purchaser,  and  for 
his  use  and  accommodation,  so  as  to  make  the  work  and  labor 
of  the  contracting  vendor,  or  such  as  he  may  procure  to  be  be- 
stowed, at  his  expense,  the  essential  consideration  of  the  con- 
tract. In  such  cases  there  is  great  reason  in  the  distinction. 
For  suppose  such  cases  as  these — ^that  a  painter  contracts  to  de- 
liver a  certain  number  of  paintings  of  a  novel  description,  such 
as  has  been  designed  and  suggested  by  the  other  party,  and 
which,  perhaps,  would  suit  nobody  else.  In  pursuance  of  tiie 
understanding,  matrf^rials  are  bought,  time  is  lost,  and  labor  be- 
stowed; could  the  contracting  party  for  such  paintings,  get  ofi 
and  be  relieved,  because  the  contract  was  for  the  sale  and  de- 
livery of  goods?  Or  it  may  be  supposed  that  some  other  rare 
article  is  the  subject  of  the  contract,  which  has  to  be  manufac- 
tured in  a  particular  way,  for  the  gratification  of  the  contract- 
ing purchaser.  Here  the  labor  and  trouble  of  the  one  part  v 
have  been  bestowed  at  the  instance  of  another.  And  is  it  not 
reasonable,  therefore,  that  they  should  form  such  a  considera- 
tion as  to  entitte  him  to  compensation  ?  Certain  loss  has  re- 
sulted to  one,  by  the  act  and  solicitation  of  another,  and  such 
as  might  not  have  occurred  under  a  general  contract  for  the  de- 
liveiy  of  goods  of  a  kind  that  are  appearing  and  disappearing 
in  the  daily  transaction  of  business.  These  considerations  may 
suggest  the  justice  of  the  distinction  which  has  been  adverted 
to,  whilst  they  may  not  vary  its  general  character.  I  think  the 
case  under  consideration  will  afford  an  apt  illustration  of  what 
I  have  been  saying.  The  sashes  that  the  defendant  wanted  were 
such  as  the  plaintiff  could  never  have  had  an  occasion  to  buy  in 
his  general  business.  He  incurred  expense  and  trouble  entirely 
to  accommodate  the  defendant;  for  unless  the  defendant  and 
his  brother  officers  had  taken  the  sashes,  it  is  hardly  probable 
that  others  would  have  bought  them  in  the  general  coarse  of 
trade.  At  the  time  of  the  contract,  the  sashes  had  to  be  made; 
and  to  be  made  at  a  distance  from  plaintiff's  place  of  doing 
business.  He  undertook  to  perform  an  agency  for  the  defend- 
ant, at  his  own  expense,  about  that  which  would  have  been  of 
no  benefit  to  him,  unless  the  terms  of  the  contract  were  com* 
plied  with.  If  the  plaintiff  had  been  a  maker  of  such  articles, 
and  had  made  such  sashes  as  these  for  the  defendant,  the  con* 
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tract  would  have  been  regarded  as  one  for  work  and  labor,  ap 
well  as  for  goods  to  be  delivered;  as  much  so,  as  if  a  tailor  had 
coade  a  new  fangled  dress  for  a  peculiar  individual,  and  such  as 
would,  perhaps,  suit  no  one  but  the  person  speaking  for  it. 

The  fact  that  the  sashes  were  to  be  made  in  Germany,  by  the 
procurement  of  plaintiff,  instead  of  being  made  by  the  plaintiff 
himself,  can  or  ought  to  make  no  difference  in  the  case.  It  was 
suggested  in  argument  that  the  sashes  being  those  of  the  na- 
tional sashes  of  Germany,  should  have  been  regarded  as  goods 
to  be  imported,  and  not  to  be  manufactured  specially  for  the 
plaintiff.  The  recorder,  who  tried  the  case,  did  not  come  to 
that  conclusion;  and  it  is  our  duty  to  act  on  his  view  of  the 
facts.  Besides,  it  is  not  very  usual  that  articles  of  militaiy  uni- 
form are  ordinaiy  articles  of  merchandise.  They  are  usually 
made  for  particular  persons,  and  may  be  more  or  less  costly, 
according  to  the  taste  of  the  officer  wanting  them. 

There  is  another  ground  on  which  the  decision  below  may 
stand,  independently  of  that  on  which  it  rest^.  By  the  terms 
of  the  contract,  I  do  not  understand  that  plaintiff  undertook 
absolutely  to  sell  to  the  defendant  the  sashes,  to  be  delivered 
in  fuiuro.  The  contract,  as  proved,  was  that  plaintiff  was 
requested  to  order  four  sashes,  etc.  The  plaintiff  undertook 
the  agency,  on  the  understanding  that  he  was  to  be  paid  when 
he  had  procured  the  sashes  under  the  order.  If  so,  I  do  not 
think  the  case  within  the  statute.  It  has  been  recently  decided 
in  England,  ''  that  an  agreement  by  the  master  of  a  sloop,  to 
convey  com,  within  a  given  time,  from  J.  to  H.,  and  having 
delivered  it  at  H. ,  to  fetch  from  B. ,  and  deliver  to  the  plaintiff,  at 
J.,  a  cargo  of  coals,  at  twenty-nine  shillings  per  chaldron,  to  be 
paid  for  on  delivery,  is  not  within  the  statute  of  frauds,  and 
need  not  be  in  writing.  The  court  thought  there  was  no  con- 
tract by  the  master  to  sell  coals,  but  to  procure  and  provide  them 
for  the  plaintiff,  at  B. ,  and  afterwards  to  bring  them  to  J. ;  and 
that  if  the  defendant  had  found  it  impossible  to  procure  coals  at 
B. ,  no  action  would  have  lain  against  him,  for  a  breach  of  contract 
to  deliver  coals :''  1  Bing.  399,  as  extracted  by  Chitty  on  Contracts. 
Now,  reverse  the  situation  of  the  parties  in  the  case  under  con- 
sideration, and  how  does  the  case  stand  ?  The  plaintiff  here  did 
not  undertake  to  sell  to  the  defendant  the  articles,  but  under- 
took to  order  them  from  Germany.  If  he  could  not  have  pro- 
cured them  there,  he  would  have  been  liable  to  no  action  for  a 
breach  of  contract.  But  when  he  did  order  them,  and  they  were 
procured  by  his  agency,  was  there  not  an  implied  contract  that 
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4ef endaiil  should  pay  for  them  when  they  were  ready  for  deliT- 
•^}    Ex  equo  et  bono,  the  right  for  compensation  arises. 

This  decision  of  the  English  court  has  been  made  since  an 
important  amendment  to  the  statute  of  frauds  has  been  enacted 
by  parliament,  which  very  much  extends  the  proTisions  of  that 
statute.  The  latter  decisions,  under  the  statute,  as  thus  amend- 
•ed,  must,  therefore,  be  regarded  as  being  yery  much  controlled 
And  modified  by  statutory  regulation.  By  tiie  statute  9  Qeo. 
IV.,  c.  14,  sec.  7,  after  a  recital  of  what  had  been  the  tenor  of 
judicial  decisions  on  the  statute  of  Charles,  it  is  provided 
that  the  said  enactments-shall  extend  to  all  contracts  for  the  sale 
of  goods  of  the  value  of  ten  pounds  sterling  and  upwards,  not- 
withstanding the  goods  may  be  intended  to  be  delivered  at  some 
future  time,  or  may  not  at  the  time  of  such  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  be  requisite  for  making  or  completing  thereof,  or  ren- 
dering the  same  fit  for  delivery. 

This  enactment  presupposes  the  doctrine  of  the  decisions  in 
conformity  with  which  this  judgment  has  been  made,  to  have 
been  the  prevailing  law  on  the  subject,  and,  therefore,  must  be 
regarded  as  a  recognition  of  their  authority  at  the  time.  Up  to 
the  time  of  the  act,  I  regard  all  the  English  adjudications  as 
<x>nsistent,  after  they  had  taken  their  new  direction  by  the  judg- 
ment of  Lord  Loughborough.  The  case  of  SmUh  v.  Surman,  9 
Bam.  &  Cress.  561;  S.  C,  17  Eng.  Com.  L.  256,  was  mainly  re- 
lied on  to  show  that  the  English  doctrine  had  undergone  a 
change.  That  case  seems  to  be  this:  A.  being  the  owner  of 
trees  growing  on  his  land,  verbally  agreed  with  B.,  while  they 
were  standing,  to  sell  him  the  timber,  at  so  much  per  foot.  B. 
afterwards  offered  to  sell  the  buts  of  the  trees  to  a  third  person, 
and  said  he  would  convert  the  tops  into  building  stuff.  A. 
afterwards  required  B.  to  pay  for  the  timber  which  he  bought 
of  him.  B.  wrote  a  letter  in  answer,  saying  he  had  bought  the 
timber,  but  that  he  had  bought  it  as  sound,  and  that  it  was  not 
flo.  Held,  first,  that  the  contract  was  not  a  contract  for  the 
sale  of  lands,  etc.,  but  that  it  was  a  contract  for  the  sale  of 
goods,  wares,  and  merchandise,  within  the  seventeenth  section 
of  the  statute  of  frauds.  The  great  difficulty  in  the  case,  was 
whether  the  contract  was  one  for  the  sale  of  lands;  and  when 
that  was  overcome  by  the  court,  it  stood  simply  thus,  that  B. 
had  contracted  for  so  much  timber,  in  solido,  by  the  foot.  A. 
had  nothing  more  to  do  with  it,  by  way  of  preparing  it  for  de- 
livery.    What  B.  was  to  do,  was  for  his  own  advantage.    The 
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work  and  labor  of  A.  formed  no  part  of  the  contract,  and,  there* 
fore,  had  nothmg  to  do  with  the  deoision.  If  it  had  been  in- 
cumbent on  A.  to  fell  and  prepare  this  timber,  then,  according 
to  our  doctrine,  he  would  have  recoTered.  According  to  these 
yiews  of  the  law,  the  decision  below  must  be  affirmed. 
Motion  dismissed. 

BiCBABDBOK,  O'NsALL,  EvAKS,  Wabdxjlw,  and  Fbobt,  JJ.,  con 
ourred. 


CoNTBAcrr  roB  Work  and  Labob,  as  for  the  making  and  delivery  of  ai» 
article  at  a  fntore  day,  ii  not  within  the  statute  of  franda,  for  it  ia  not  a  oon* 
tract  for  the  aale  and  parchase  of  goods:  Crooluhank  ▼.  BumU,  9  Am.  Dec 
187,  and  note,  where  the  subject  is  discussed  at  length;  Eichdberffer  ▼.  Me^ 
(kmle^.  Id.  614.    See  also  Ide  df  Smith  ▼.  StanUm,  40  Id.  008. 


WaLKEB  V.   LiDB   &  MoLAUOHLDr. 

[1  BiOHAmpeoii*s  Law,  MS.] 

Pabol  Aoobftavob  of  a  Bill  is  Surncmrr  to  bind  the  aooeptor,  but  th# 
words  from  which  such  aooeptanoe  is  to  be  inferred  must  be  unequiTocaL 

SuMiCABr  process  upon  a  verbal  acceptance.  Defendant  called 
at  plaintifTs  store,  where  the  latter  informed  him  that  he,  plaint- 
iff, had  an  order  on  him  for  stores  furnished  the  steamer  Con- 
garee.  Plaintiff  replied:  OaU  down,  and  I  will  pay  it;  or.  Call 
at  any  time  as  you  pass  our  store,  and  I  will  pay  it.  At  that 
time  defendants  had  funds  on  account  of  the  Oongaree,  but  had 
paid  them  over  before  demand  was  made  for  payment  of  the 
order.  It  was  uncertain  whether  the  amount  of  the  order  was 
ever  made  known  to  the  plaintiff.  Decree  for  plaintiff,  and  de-* 
fendant  appealed. 

BaUey,  aUomey  general^  for  the  motion. 

JrmUip&f  COtlHtl. 

By  Oourt,  Etahs,  J.  There  is  no  doubt  that  a  yerbal  accept- 
ance is  sufficient  to  bind  the  acceptor,  but  the  words  from  which 
such  acceptance  is  to  be  inferred,  must  be  neither  equiyocal  nor 
conditional.  It  is  said  in  Story  on  Bills,  sec.  244:  "  If  the  im- 
port of  the  language  used  be  equivocal,  as  if  it  merely  state, 
'  your  bill  shall  have  attention,'  there  it  will  not  be  held  to  be 
an  acceptance;''  and  in  the  case  of  Anderson  v.  Hick,  3  Camp. 
179,  the  words  of  acceptance  were,  **  Send  the  bill  to  my  count- 
ing-house, and  I  will  give  directions  for  its  acceptance."  This 
was  held  to  be  an  acceptance,  provided  "  the  bill  was  sent."    By 


Jan.  1845.]     Walker  v.  Lide  &  McLaughlin.  268 

the  acceptance,  the  acceptor  becomes  a  party  to  the  contrMti 
and  is  boond  to  pay  the  bill.  It  would  seem  there  should  be  in 
this,  as  in  other  contracts,  a  clear  evidence  of  an  intention  to 
do  a  binding  act.  It  would  be  attended  with  the  most  mis* 
chicTous  consequences,  if  every  loose  conyersation  should  be 
^^nstrued  into  a  binding  contract.  In  this  case,  there  is  no 
fiatisfactoiy  evidence  that  the  bill  was  shown  to  lide,  or  that  he 
knew  the  amount.  It  was  a  casual  conyersation  at  the  plaint- 
iITb  store,  in  which  he  informed  lide  he  had  a  small  bill  on  him, 
for  stores  furnished  the  Oongaree  steamer,  to  which  lide  re- 
plied. Call  down  and  I  will  pay  ii— or  Call  at  any  time  as  you 
pass  our  store,  and  I  will  pay.  If  he  had  called  whilst  the  de- 
fendants were  in  funds,  he,  no  doubt,  would  have  been  paid. 
If  the  words  import  any  acceptance  at  all,  it  is  only  a  condi- 
tional one,  that  the  bill  should  be  paid,  if  sent  for  payment 
within  a  reasonable  time,  as  whilst  the  defendants  had  funds  in 
their  hands  belonging  to  the  steamer  Congazee;  which  waa  not 
done.  The  motion  is  granted. 
The  whole  court  concuned. 


Pabol  Aoobptahob  of  a  Bni.  o  Valid  and  Bomoro  by  the  law  mw- 
•chant,  where  it  ii  not  modifliwi  by  statute:  1  Dan.  IXtg,  Intt.,  lec.  604;  1  Bd- 
wuds  on  Billi,  Notes,  and  K^.  Inst.,  sec.  560;  1  Panons  on  Notes  and 
Bills,  285;  Chit,  on  Billa,  280;  Semider  y.  Union  IT.  B.,  I  Otto  (91  U.  S.), 
406;  MeOutehm  ▼.  Bice,  56  Miss.  455;  Pierce  ▼.  KiUeredge,  115  Maas.  874; 
Phdpe  Y.  Nortiup,  56  lU.  156;  Spaulding  ▼.  Andrew,  48  Pa.  St.  411;  i>iiii- 
-OMM  V.  Flynn,  118  Mass.  530;  Jarvie  ▼.  Wilmm,  46  Conn.  90;  Miller  v.  ^ei- 
ikauB,  51  Ind.  401;  OrtuU  ▼.  8kaw,  16  Mass.  34;  Stmrgee  v.  FwHh  Not.  B% 
75I1L505;  riBM»iis  y.  fFlfMMw,2Qreen  (N.  J.),  339;  JEUaem  y.^u^ 
183;  Bama  y.  SmUk,  10  Id.  256;  Leonard  y.  Maaon,  1  Wend.  522;  Ward  y. 
Allen,  2  Meto.  53;  Pieker  y.  BechnUh,  19  Vt.  31;  Nelwn  v.  Pint  NcU.  Bank, 
48  111.  36;  Bank  qf  BuUand  y.  WoodrT^,  34  Vt.  92;  Arnold  y.  Sprague,  Id. 
402;  Lannan  y.  SmUh,  7  Oiay,  150;  Ontario  Bank  y.  WortMngton,  12  Wend. 
.503;  CroweH  y.  Van  Bibber,  18  La.  Ann.  637;  Lumley  v.  Palmer,  2  Stra.  1000; 
Beea  y.  Warwick,  2  Bam.  k  Aid.  113;  Sproal  v.  AfaUhewe,  1  T.  R.  182;  Welle 
V.  Bingham,  6  Cosh.  6;  Hough  v.  Loring,  24  Pick.  254;  Binl  v.  McElvaxne^ 
10  Ind.  40;  Mamm  y.  Donaey,  35  HI.  424;  Canepa  v.  Larioe,  2  Enapp,  276; 
Mendizabal  y.  Machada,  3  Man.  ft  ScL  841;  AfUn  v.  Prtal,  4  Gamp.  393; 
Piereon  y.  Dunlop,  Cowp.  571;  Julian  y.  Shobroke,  2  WiU.  9;  Erelnne  y. 
Murray,  2  Stra.  817;  Wilkinson  y.  Lutwidge,  1  Id.  648.  Wellee,  J.,  in  Sproai 
▼.  MaUhewe,  supra,  in  regard  to  aooeptances,  said:  *'The  court  has  not  of 
late  been  Ycry  nice  in  regard  to  what  shall  be  construed  an  acceptance;  for 
though  formerly  it  was  held  necessary  that  an  acceptance  should  be  in  writ- 
ing, yet  of  late  years  a  parol  acceptance  has  been  deemed  sufficient,  and  in- 
deed, at  present,  almost  anything  amounts  to  an  acceptance."  Although  the 
doctrine  of  a  Yerbal  acceptance  is  thus  firmly  established,  it  has  met  with 
mnoh  criticism  from  the  bench,  and  regrets  haYC  been  freqnently  expressed 
that  it  should  haYC  cYcr  been  so  decided:  Clark  y.  Coofc,  4  Bast,  67.  72,  79 
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B§e$  ▼.  Warwlek,  2  Barn,  k  Aid.  116;  Espy  v.  C<nnmereial  Bank,  18  WalL 
820;  Boyce  ▼.  EdtoartU,  4  Pet.  122;  Johnaon  v.  Colling$,  1  Eaat,  103. 

In  view  of  the  dissatiafactioii  with  the  law,  England  and  many  of  the^ 
United  States  have  passed  statutes  changing  it.  England,  as  early  as  1856, 
passed  an  act  requiring  all  acceptances  to  be  in  writing  upon  the  bill,  and 
afterwards,  the  question  having  arisen,  whether  the  signature  of  the  drawee- 
alone  written  across  the  bill  would  constitute  a  sufficient  acceptance  under 
the  statute,  an  amendment  to  the  act  was  passed  in  1878,  making  the  sig- 
nature sufficient  without  any  special  words  of  accsptanoe:  19  and  20  Vict.,  c 
67,  sec.  6;  41  and  42  Id.,  c.  13,  sec.  1.  In  New  York,  a  simiUur  statute  ha» 
been  enacted.  There  the  law  is,  that  *'  n^  person  within  this  state  shall  b» 
charged  as  an  acceptor  on  a  bill  of  exchange,  unless  his  acceptance  shall  be 
in  writing,  signed  by  himself  or  his  lawful  agent:"  2  N.  Y.  IL  S.,  6th  ed., 
1160,  sec.  6.  Similar  statutes  have  been  adopted  in  several  states:  Kev.  Code 
Ala.  1840;  2  Q.  &  C.  Ark.  Stats.,  sec.  549;  Gal.  Civ.  Code,  sec.  3193;  Gen. 
Stats.  Kansas,  a  14,  sec.  8;  R.  S.  Me.  c.  32,  sec  10;  1  Comp.  L.  Mich., 
o.  31,  sea  7;  B.  S.  Minn.,  c.  23,  sec  6;  1  VVagn.  Stats.  Mo.,  c.  18,  sec  U 
Qen.  L.  Or.,  c  48,  sec  7;  1  Stots.  Wis.,  c  60,  sec  7. 

WiiAT  WoBDS  Amoxtst  TO  AS  AocEFTANCE.— In  Order  to  bind  the  drawee, 
the  words  used  must  be  such  as  to  clearly  import  an  acceptance  of  the  bilU 
and  equivocal  language  will  not  suffice.  So  a  promise  to  pay  a  sight  draft 
upon  a  certain  day  was  held  an  aooeptanoe:  Clark  v.  Oordon,  3  Rich.  311. 
So  too  the  words  "Leave  yoor  bill  with  me,  and  I  will  accept  it;"  "If  the- 
bill  comes  back  I  will  pay  it:**  Chitty,  jun.,  12;  Cox  v.  Coleman,  Chit.,  jun., 
on  Bills,  274.  And  if  ha  aooepts  conditionally,  or  says  the  bill  is  oorreot^  and 
shall  be  paid,  he  is  boond  by  the  words  as  an  aooeptanoe,  if  the  condition  is 
performed:  Anderson  v.  Hiekf  3  Camp.  179;  Orcmt  t.  ShaWf  16  Mass.  841; 
Ward  V.  AUen^  2  Meto.  63.  The  aooeptanoe  must  be  made  to  an  interested 
party:  Martin  ▼.  Bacon,  2  Mills*  Const.  Rep.  (S.  C.)  132. 


Bbown  v.  O'Brien. 

[1  RzosABiMov's  Law,  988.] 

Pabtt  lOB  wao&M  BnrsFiT  a  Pbomtsb  is  Madb,  may  maintain  an  aetio» 

on  it 
WmriflB  Equally  Ivtebssted  on  both  sides  ia  competent. 
Witness  is  Inoomfbtevt  if  the  testimony  he  ia  cxixscted  to  ^ve  would 

civate  a  fund  for  his  own  benefit. 

As8D3iPSiT.    William  T.  Hieronyxnas  was  offered  aR  a  witnesa 
for  plaintiff.    Defendant  objeoted  to  his  compctLncy,  ou  the 
ground  of  interest,  but  the  objection  was  overruled.     lie  testi- 
j  fied  that  he  owed  Einloch,  Phillips  &  Co.,  and  that  plaintiff  was 

t  his  surety;  that  formerly,  being  about  to  leave  the  state,  he- 

made  defendant  his  attorney,  gave  him  certain  notes  amounting 
to  three  hundred  and  forty  dollars,  and  a  horse  and  gig  worth 
one  hundred  and  ten  dollars,  which  he  was  to  hand  over  to 
plaintiff  to  pay  the  debt  to  Einloch,  Phillips  &  Co.  This  the^ 
defendant  promised  to  do,  and  the  plaintiff,  when  informed  of 
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the  deposit^  agzeed  to  reoeiye  it  and  apply  it  to  the  delt  men- 
tioned. "^tnesB  also  owed  defendant  a  oonsideiable  som.  De- 
fendant^ some  time  af terwards,  told  him  that  he  had  collected 
the  money  on  the  notes,  had  sold  the  horse  and  gig,  and  had 
applied  the  pzoceeds  to  the  payment  of  witness*  debt  to  him. 
This  application  of  the  pzoceeds  of  the  notes  and  sale  of  the 
horse  and  gig  waa  also  pzored  l^  another  witness.  The  preside 
ing  judge  oTezmled  a  motion  for  a  nonsoit.  The  jniy  found  for 
the  plaintiff,  and  defendant  appealed. 

Bice^  for  the  motion. 

Pstigru  omd  I^sesMf  oonlrs. 

By  Court,  O'Nball,  J.  On  the  question  whether  Brown  can 
maintain  this  action,  I  think  there  can  be  no  doubt  "  where  one 
person  makes  a  promise,  for  the  benefit  of  a  third  person,  that 
third  person  may  maintain  an  action  on  such  promise:''  Schem- 
erhom  t.  Vanderheyden^  1  Johns.  140  [3  Am.  Dec.  804].  Here, 
the  notes  and  property  were  delivered  to  O'Brien  l^  Hierony- 
mus,  upon  his  undertaking  to  deliyer  them  to  Brown.  Failing 
to  perform,  an  action  against  him  accrued  to  Brown  in  that  be- 
half. When  it  is  shown  that  the  property  has  been  sold,  and 
converted  into  money,  and  the  notes  collected,  the  question  is, 
whose  money  is  it  t  To  whose  use  did  the  defendant  receive  it  t 
The  answers  are,  it  is  Brown's  money;  and  being  his,  it  was  re- 
ceived to  his  use.  For  I  have  always  believed  that  where  the 
money  of  A.  was  in  the  hands  of  B.,  the  action  for  money  had 
and  received  lay  at  the  suit  of  A.  to  recover  the  money,  and  the 
privity  of  contract,  if  such  an  abstraction  be  necessaiy,  arose 
from  the  possession  of  the  money* 

The  second  question,  whether  Hieronymus  was  competent,  is 
that  about  which  my  mind  has  hesitated.  I  have  no  doubt,  if 
the  fact  of  the  possession  of  the  notes  and  property  belonging 
to  Hieronymus,  is,  by  other  proof,  shown  to  be  in  O'Brien's 
hands,  and  that  he  claims  as  a  creditor  of  Hieronymus,  that 
then  Hieronymus  is  competent  to  prove  that  he  placed  the  fund 
in  O'Brien's  hands,  to  be  paid  or  delivered  to  Brown.  For,  in 
such  a  state  of  things,  his  interest  would  be  precisely  equaL 
But  if  his  testimony  is  relied  on  to  prove  that  the  notes  and 
property  belonged  to  him,  and  were  delivered  by  him  to  O'Brien, 
then  it  seems  to  me,  he  would  be  interested,  and. could  not  be 
examined;  for,  in  that  case,  the  effect  of  his  testimony  would  be 
to  create  a  fund  from  which  he  was  to  receive  a  benefit:  2  Ph. 
Ev.,  by  0.  &  H.,  115.     In  the  case  of  Schemerhom  v.  Vande^' 
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heydeu^  ^upra,  the  witness  to  whom  the  promise  was  made  for 
the  plaintifT  proved  it,  but  he  had  no  possible  inteiest  what- 
ever in  it.  The  cases  cited  from  our  own  reports,  Sims  v.  De 
Orafenreid,  4  McCord,  253;  Knight  v.  Packard,  3  Id.  71;  WU- 
bourn  V.  Parham,  Harp.  875,  will  not  aid  the  plaintiff.  For  in 
8im8  V.  De  Oraffenreid,  Doctor  Bamsay,  the  witness,  had  no  in- 
terest whatever,  having  conveyed  without  warranty.  Here,  Hi- 
eronymus  can  not  be  looked  upon  as  having  conveyed  without 
warraniy,  for  if  Brown  were  liable  for  Einloch,  Phillips  &  Co.'s 
debt,  and  this  fund  were  not  recovered,  Hieronymus  would  stiU 
be  liable  to  Brown.  In  Knight  v.  Packard,  the  question  was, 
whether  a  party  to  an  instrument,  the  indorser,  could  be  allowed 
to  testify  against  it  by  proving  usury.  It  was  held  that  he  could, 
inasmuch  as  he  was  borrower^  and,  by  law,  he  was  made  com- 
petent to  prove  the  usury,  and  being  a  pariy  to  a  negotiable  in- 
strument, did  not  prevent  him  from  testifying  against  it.  The 
same  thing,  in  principle,  was  affirmed  in  WiJbo/wm  v.  Parham^ 
where  it  was  held  that  a  person  who  had  executed  a  bill  of  sale, 
might  show,  by  his  own  oath,  that  it  was  fraudulent.  Here  no 
such  question  arises. 

In  SmiJ^  V.  lAiUeiohn,  2  McOord,  362,  a  donor  was  held  to  be 
competent  to  prove  the  gift.  That  case  proceeds  upon  the  plain 
principle,  that  the  witness  could  be  neither  gainer  nor  loser  by  the 
event.  In  AlsUm  v.  Huggins,  Tread.  688;  S.  C,  8  Brev.  185,  the 
principle  which  I  have  already  conceded,  that  where  a  witness' 
interest  is  equal  on  both  sides,  he  may  be  sworn,  is  laid  down. 
And  if  it  could  be  shown  here,  that  the  witness'  interest  was 
equal,  I  should  have  no  doubt  about  his  competency.  That 
depends  upon  facts  which  are  only  important  after  the  fact  has 
been  proved,  that  his  property  or  money  is  in  the  defendant's 
hands  for  Brown's  use.  If  that  had  been  first  shown  by  indis- 
putable testimony,  or  if  the  jury  had  been  instructed  that  if 
they  were  satisfied  of  that  fact  by  other  testimony  than  Hierony- 
mus', that  then  they  might  resort  to  his  testimoiiy  for  the  fact 
that  he  had  directed  it  to  be  delivered  or  paid  to  Brown,  I 
should  have  been  perfectly  satisfied  with  the  decision  below. 
But  Hieronymus  proved  the  property  and  notes  to  be  his;  this 
was  creating  the  fund  for  his  own  benefit.  It  is  true,  that  Mr. 
Brady  proved  O'Brien's  statement,  that  the  amount  collected 
liad  been  applied  to  other  debts,  thereby  virtually  admitting  that 
the  fund  was  Hieronymus';  and  if  the  jury  had  been  told  to  look 
to  his  proof  alone  on  that  fact,  or  if  Hieronymus  had  not  been 
allowed  to  prove  that  the  property  and  notes,  deposited  by  him 
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in  O'Brien's  hands,  weie  his>  and  his  testimony  had  been  di- 
rected to  the  manner  in  which  the  fund  was  by  him  directed  to 
be  applied,  the  case  would  be  free  from  difficulty;  but  as  it 
stands,  it  seems  to  me  Hieronymus  was  interested,  and  was 
therefore  incompetent.  It  may  be,  if  Brown  releases  him,  and 
he  releases  any  even tual  interest  which  he  may  have  in  the  fund, 
that  he  may  thus  be  made  competent  on  the  next  trial. 
The  motion  for  a  new  trial  is  granted. 

RioHABDeoif,  BuTLBB,  Wabdlaw,  and  Fbost,  JJ.,  conooned. 


WmrBss  Equally  Innanrsn  on  Both  Smia,  or  if  liable  to  a  rait  in 
any  orent  by  ono  or  the  other  of  the  parties  to  the  action,  is  competent:  Cat- 
May  T.  McKetuk^  39  Am.  Deo.  76. 

Intkubst  to  DmQUALiiT  A  WiTNiss  miut  be  a  legal  interest  in  the  event 
of  the  soit,  and  not  mere  solicitude  for  the  sncoess  of  one  of  the  parties,  aris- 
ing from  friendship  or  the  like:  EQiot  v.  Pmier^  30  Am.  Deo.  689.  It  most 
be  in  the  event,  and  not  in  the  subject-matter:  Ro/wUif  v.  Bigdom^  28  Am. 
Deo.  607;  MaMdey  v.  MdOrtqor^  31  Id.  622. 


Mathews  v.  Foqo. 

[1  Bkjbaximom'b  L*Wp  860.] 

Is  n  A  Wattbb  ov  thx  Right  to  thb  Demand,  and  Nonci  ov  Dishonor, 
if  the  indorser  indorses  an  overdue  note  foravalnable  coosiderattoa, 
and  explicitly  promises  to  pay  what  the  indorsee  fails  to  collect  of  tha 
drawer. 

HOLDSR  OF  A  KXOOTIABLB    NOTB  18  NOT    BOUND    TO    GlVB    NOTfOI  Of  the 

non-payment  of  the  note  by  the  maker  to  the  first  indofser;  and  a  neglect 
to  give  notice  to  the  first  indorser  does  not  discharge  a  snbsequent  in- 
dorser who  has  regular  notice. 

NOTS   MAT  BB  OlVBN    IN    EviDBNCB  UVDBB  THB  COMMON  MOKBT  GoUHTB» 

to  show  the  amount  still  due,  in  an  action  for  money  paid  for  the  use  of 
defendant. 

Assumpsit  against  the  indorser  of  a  promissory  note  for  one 
hundred  and  fourteen  dollars  drawn  by  Huson  in  favor  of  Allen. 
It  was  indorsed  by  Allen  and  by  the  defendant  Fogg.  There 
was  also  on  its  back  a  receipt  for  twenfy-five  dollars  signed  by 
plaintiff.  A  witness  proved  the  signature,  and  further  testified 
to  seeing  defendant  indorse  the  note  to  plaintiff  as  collateral 
security  for  a  mare,  which  defendant  purchased  from  Sparkmau, 
and  which  plaintiff  paid  for;  and  that  defendant  said  to  plaintiff 
that  whatever  he  failed  to  collect  of  Huson,  he,  the  defeodant, 
would  pay  on  his  return,  which  would  be  in  three  or  four  weeks. 
The  note  was  drawn  February  11, 1839,  payftble  in  sixty  days. 

Ax.  Deo.  Vol.  ZLIV— 17 
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It  was  indorsed  by  defendant  in  December  of  the  same  year, 
and  the  mare  was  paid  for  in  May,  1840,  by  plaintiff.  The 
recorder,  in  his  report  to  the  court  of  appeals,  stated  that  he 
charged  the  jury  as  follows:  ''  I  charged  that  if  the  jnry  became 
satisfied  that  in  this  case  the  defendant  indorsed  the  note  after 
it  Lad  fallen  due,  for  a  Tahiable  consideration  paid  by  plaintiff, 
with  an  explicit  promise  made  by  the  defendant  at  the  transfer 
of  the  note,  to  pay  the  amount,  it  was,  in  the  opinion  of  the 
coort,  a  waiver  of  the  defendant's  rights  to  the  demand  and 
notice  of  dishonor:  Chit,  on  Bills,  540;  Boyd  y.  Cleveland,  4 
Pick.  626.  And  I  thought,  and  so  expressed  myself,  that  the 
defendant  being  in  possesaion  of  a  note  overdue  for  eight 
months,  he  would  be  presumed  to  have  known  the  condition  of 
the  note  when  he  so  transferred  it.  *  *  *  I  then  proceeded  to 
noiice  an  objection  to  the  recoTery  made  by  defendant's  attorney : 
that  the  plaintiff  was  not  entitled  to  a  verdict,  because  the  first 
indorser,  W.  0.  Allen,  was  discharged  by  the  laches  of  the 
plaintiff.  I  considered  this  objection  expressly  overruled  in 
Valk  V.  The  Bank,  1  MoMuU.  Eq.  414,  where  it  was  held  that  the 
holder  of  a  negotiable  note  is  not  bound  to  give  notice  of  the 
uon-payment  of  the  note  by  the  maker  to  the  first  indorser;  and 
a  neglect  to  give  notice  to  the  first  indorser  does  not  discharge 
a  subsequent  indorser  who  has  r^^ular  notice.  I  then  took  up 
the  objection  to  the  declaration.  It  was  drawn  in  the  common 
form  of  Indorsee  v.  fndorHer^  with  the  money  counts.  I  held 
the  deelaiation  as  sufficient."  The  jury  found  for  the  plaintiff 
eighty-Kme  doUafs  and  fifty-five  oents,  with  interest  thereon  from 
llay  16, 1840.    Defendant  appealed,  and  moved  for  a  new  trial. 

A.  O.  MagraOi^  for  the  motion. 

Thompson f  oontra. 

By  Court,  Evans,  J.  This  court  concur  in  the  legal  prindplee 
laid  down  by  the  recorder  in  the  charge  to  the  jury,  and  are  en- 
tirely satisfied  with  the  verdict.  If  tiiere  be  any  error,  it  is  in 
his  decision  on  the  variance  between  the  allegations  in  the  decla- 
ration of  demand  and  notice  and  the  proof.  The  declaration 
contains  the  usual  averments  of  demand  on  the  maker,  and  no- 
tice to  the  indorser;  and  the  recorder  decided  that  it  was  suffi- 
cient to  prove  a  state  of  facts  which  dispenses  with  actual  demand 
and  notice.  It  is  a  general  rule,  that  every  material  averment 
must  be  proved,  and  where  the  plaintiff's  right  of  action  de- 
pends on  his  doing  some  act,  lie  must  in  general  set  out  the  ex- 
cuse for  non-performance.    A  general  averment  of  performance 
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will  not  suffice.  I  suppose  it  is  now  well  established,  that  if 
the  indorser,  with  a  knowledge  that  no  demand  has  been  made, 
nevertheless  promises  to  pay,  he  will  be  bound  by  it.  His  lia- 
bility to  pay  is  conditional,  and  it  is  perfectly  competent  for  him 
to  waive  the  condition,  and  this  waiver,  it  would  seem  to  me, 
might  well  be  considered  as  superseding  the  necessity  of  prov- 
ing the  demand  and  notice  as  laid  in  the  declaration.  Ui>on 
this  subject  we  are  not  all  agreed,. and  therefore  no  definite 
opinion  can  be  expressed.  But  we  are  all  of  opinion  the  plaint^ 
iff  is  entitled  to  retain  his  verdict.  It  seems  from  the  evidence 
that  Mathews  had  become  liable  to  pay,  and  did  subsequently 
pay  to  Sparkman,  the  price  of  a  mare  which  Fogg  had  pur- 
chased from  him.  This  note,  then,  eight  months  overdue,  was 
given  by  Fogg  to  the  plaintiff  as  collateral  security  for  the 
money  he  was  bound  to  pay,  and  did  pay  to  Sparkman;  at  the 
same  time  promising  to  pay  what  Huson,  the  drawer,  did  not, 
on  bis  return,  which  would  be  in  three  or  four  weeks.  It  would 
seem  Huson  paid  only  twenty-five  dollars,  and  this  action  is  for 
the  remainder.  The  declaration  contains  a  count  on  the  note  as 
indorsee  against  indorser,  with  money  counts,  and  there  can  be 
DO  doubt  the  action  would  lie  for  money  paid  for  the  use  of  the 
defendant,  and  at  his  request  to  Sparkman.  In  this  view  of  the 
case,  the  note  would  be  evidence  of  the  amount  paid  by  the 
plaintiff,  over  and  above  the  amount  he  reeeifed  from  Huson. 
The  motion  is  dismissed. 

The  whole  court  concurred. 


Tromhii  aftbr  BIatuiutt  to  Pat  a  Note  is  Waitir  o?  Notici: 
TrimbU  ▼.  T^lome,  8  Am.  Deo.  902,  and  DOte,  where  the  tabjeet  is  treetorl  at 
li*ngth:  Ladd  v.  Keimey,  9  Id.  77;  Hall  v.  /Vwhum,  10  Id.  021;  MUUr  v. 
JinrkUy.  4  IcL  372;  Durham  v.  Friee^  26  Id.  287;  Mm9$  v.  JioOent,  15  Id. 
I.VJ.  But  M6  Kvrkpalrkk  ▼.  McCuUwgk,  39  Id.  158,  and  caeee  In  note.  But 
the  promise  must  be  an  explicit  one:  Miller  v.  IfacUey,  supra.  The  mere 
statement  that  the  **note  will  Im  paid*'  is  not  a  waiver:  Ortamer  v.  Perry,  28 
Id.  297.  And  it  must  not  be  made  in  ignorance  of  the  legal  effect  of  the 
laches  in  making  demand  and  gi%'ing  notice:  Fothermgkam  v.  Frtot,  I  Id.  618; 
FkmHtuj  V.  McChure,  2  Id.  671 ;  Tieknor  ▼.  RoberU,  30  Id.  706. 

Holder  of  a  Non  must  Oivb  Noticb  to  every  one  to  whom  he  intends 
to  reaort;  he  need  not  give  it  to  any  other:  Umom  Bmmk  ▼.  Xea,  41  Am.  Dec 
275;  Umkm  Bmik  v.  Hyde^  Id.  290. 
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ChaDWIOE   &   Go.   V.  JlSPFEBS. 

[1  BitnuBiMov'8  Law,  897.] 

RuiJES  OF  Diligence  in  Demanding  Patksnt  of  Nxootiablb  iNSTRa- 
mxTs,  indoraed  before  due,  do  not  apply  to  those  indorsed  after  due. 
These  rules  are  designed  for  the  security  of  theilHurtiejS  secondarily  liable^ 
and  when  demand  or  notice  is  not  necessary  for  their  protection  it  is  dis- 
pensed with. 

Commencing  Suit  and  Noticb  thereof  to  Ivdobsxb  is  Sufficient  No- 
tics  and  demand  where  the*  note  was  overdue  when  transferred,  and  the 
suit  was  begun  in  a  reasonable  time,  and  at  the  request  of  the  indorser. 

Action  by  indorsees  against  the  indorser  of  a  promissory  note. 
Defendant,  liying  in  Hamburg,  on  April  22, 1841,  inclosed  the 
indorsed  note  in  a  letter  to  plaintiffs,  in  Charleston,  in  pay- 
ment of  a  balance  due  them,  mentioned  that  the  note  was  past 
due,  and  asked  them  to  put  it  in  some  person's  hands  to  collect. 
On  May  2, 1841,  the  note  haying  been  returned  to  defendant,  he, 
acting  as  their  agent,  sent  them  an  attorney's  receipt  for  the 
same.  The  attorney  brought  suit,  pending  which  he  conferred 
with  defendant  at  eveiy  step.  Process  was  lodged  against  the 
maker  July  31st,  served  September  11,  1841,  judgment  had  in 
March,  1842,  and  nulla  bona  on  the  Ji,  fa.  returned  to  IMarch 
tetm,  1843.  No  other  proof  of  notice  or  demand  was  made. 
This  suit  was  commenced  March  13, 1843.  Defendant  moved 
for  a  nonsuit.     Motion  denied,  and  defendant  appealed. 

BauskeU.  for  the  motion. 

Yancy  and  Habersham,  contra. 

By  Court,  Fbost,  J.  The  distinction  between  the  case  of  a 
note  indorsed  after  it  is  due,  and  of  one  indorsed  before  it  is 
due,  with  respect  to  the  diligence  required  in  making  demand 
and  giving  notice,  is  very  obvious.  When  a  note  is  indorsed 
after  it  is  due,  no  time  for  payment  is  prescribed.  The  reason- 
able expectation  of  the  holder,  that  it  will  be  paid  Y^hen  due, 
has  been  already  disappointed,  and  he  has  had  the  opportunity 
of  using  such  extraordinary  diligence  as  might  be  necessary,  if  it 
could  avail  to  protect  himself  against  the  failure  of  the  maker  to 
pay.  The  note  has  lost  credit  before  the  holder  parts  with  it, 
and  is  unaccompanied  by  any  engagement  of  the  maker,  respect- 
ing the  time  of  payment;  so  that  punctuality  is  out  of  the  ques- 
tion. But  a  note  indorsed  before  it  is  due,  unless  payable  on 
demand,  has  a  prescribed  time  for  payment,  at  which  it  is  the 
duty  (  f  the  indorsee  to  demand,  and  of  the  maker  to  pay,  the 
sum  stipulated.     The  indorser  may  reasonably  expect  that  it 
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will  be  prompUj  paid  when  due,  and  may  requixe  the  indorsee 
io  demand  payment  at  that  time,  and  not  subject  him  to  the 
risk  of  loss  that  might  follow  on  delay.  If  not  paid  when  due, 
the  indorser  may  also  require  the  earliest  reasonable  notice  of 
the  failure  of  the  maker.  If  the  indorsee  neglects  to  demand 
payment  at  the  proper  time,  and  to  give  notice  to  the  indorser 
of  non-paj^ment,  he  may  justly  resist  liability  for  the  loss  when 
tlie  indorsee  has  neglected  to  do  what  was  important  to  his 
W'curity. 

All  the  rules  of  diligence  applicable  to  negotiable  instruments, 
are  designed  for  the  security  of  the  parties  secondarily  liable, 
and  when  demand  or  notice  is  not  neccessaiy  for  their  protec- 
tion, it  is  dispensed  with.  If  an  indorser  take  an  assignment, 
mortgage,  or  confession  of  judgment  from  the  maker  to  protect 
his  liability;  or  when  the  drawer  has  no  funds  in  the  hands  of 
the  drawee,  and  it  is  known  to  the  holder;  or  the  drawer  in- 
forms the  holder  that  the  bill  will  not  be  paid  at  maturity,  no 
notice  of  demand  is  necessary.  These  cases  proceed  on  the 
ground  that  notice  is  not  material  to  the  indemnity  of  the  in- 
dorser or  drawer,  because,  either  he  has  already  done  that  which 
notice  would  have  warned  him  to  do,  or  that  notice  is  unneces- 
sary to  his  protection.  The  same  principle  would  dispense  with 
notice  of  non-payment  to  the  indorser  of  a  note  past  due.  To 
visit  on  the  indorsee  in  such  case,  a  loss  which  maybe  presumed 
to  arise  from  want  of  punctuality  in  making  demand  and  giving 
notice  of  non-payment  of  a  note  not  payable  at  any  specified 
time,  and  which  the  debtor  had  made  default,  while  the  note 
was  in  the  hands  of  the  indorser,  on  the  presumption  of  an  in- 
jury to  the  indorser,  by  depriving  him  of  the  advantage  of  tak- 
ing prompt  measures  for  recovery  against  the  maker,  which, 
wliile  the  note  was  in  his  possession,  he  had  wholly  neglected  to 
pursue,  or  had  pursued  ineffectually,  would  be,  on  a  presump- 
tion against  the  fact,  to  substitute  the  indorsee  to  a  loss  justly 
chargeable  to  the  indorser. 

The  earlier  decisions  in  our  courts  have  not  been  very  consist- 
ent, but  the  more  recent  cases  have  maintained  that  the  rules  of 
diligence  respecting  demand  and  refusal  which  are  applicable  to 
negotiable  instruments  transferred  before  they  are  due,  do  not 
ripply  to  transfers  after  they  are  due.  Though  demand  and 
notice  are  not  dispensed  with,  yet  the  duty  of  the  holder,  in 
these  particulars,  is  limited  to  the  use  of  such  diligence,  accord- 
ing to  the  circumstances  of  the  case,  that  the  indorser  suffer  no 
injury  through  his  remissness  or  neglect.     In  Brock  y.  Thomp^ 
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Km,  1  Bail.  328»  it  is  affinned  that  where  a  note  was  indorsed 
after  due,  what  was  reasonable  diligence  and  doe  notice  might 
include  a  very  extensiye  range  of  inqniiy.  *'A  long  indnlgenoe 
might,  under  some  circumstances,  be  regarded  as  perfectlj  con- 
sifitent  with  the  condition  that  due  diligence  should  be  used; 
and  under  others,  the  dehiy  of  a  few  days  might  jusQj  be  con- 
sidered unwarrantable,  and  subject  the  holder  of  the  note  to 
entire  loss."  In  Benlon  y.  CHbum,  1  Hill  (S.  0.)»  62,  it  was  held 
that  the  institution  of  a  suit  bj  the  holder  against  the  maker, 
was  a  demand  of  payment,  and  if  the  defendant  knew  of  the  in- 
stitution of  the  suit  at  or  immediately  after  its  conmienoement, 
it  would  be  notice  to  him  of  a  demand  and  refusal  of  payment; 
and  further,  that  it  is  for  the  jury  to  decide  whether,  nnder  aU 
the  circumstances,  the  demand  and  notice  were  within  reasona- 
ble time. 

The  defendant  did  not  suffer  bjxj  injury  by  the  neglect  or  re- 
missness of  the  plaintifb,  for  within  ten  days  after  the  note  was 
sent  to  the  plaintifis,  they  had  returned  it  to  the  defendant,  who 
placed  it  in  the  hands  of  an  attorney  for  collection.  The  suit 
was  conducted  with  all  diligence  under  the  direction  of  the  de- 
fendant. He  may  be  regarded  as  having  accepted  the  agency 
for  the  collection  of  the  note,  and  if  the  plaintiffs  had  made  no 
demand,  and  it  was  material  to  the  defendant's  indemnify,  he 
should  have  seen  to  it.  But  the  suit  was  a  demand,  of  which 
the  defendant  had  notice.  From  his  letter  to  the  plaintifb,  it 
may  be  inferred  that  the  maker  would  not  pay  until  fall;  or, 
which  is  the  more  probable  inference,  that  the  maker  would  not 
pay  it  at  all,  and  tiiat  defendant  would  pay  it  in  the  fall.  In 
eitiier  sense,  the  demand  was  made  in  sufScient  time. 

The  motion  is  refused. 

OTTxAix,  Btaits,  Bmcunt,  and  Wabdlaw,  JJ.  concurred. 


DiuoBNCx  KsQunuED  or  thb  Holdxb  of  a  Nxootiabli  Instbumbzits 
See  Jfowm  y.  Washt  12  Am.  Dec.  140,  note;  Shed  v.  Brett,  11  Id.  217,  note. 

Indobseb  of  OnsDux  Notb  is  Entitlsd  to  Reason abli  Dbbcand  and 
Konox:  Neuh  ▼.  Hanrington,  16  Am.  Deo.  672;  3;fert  v.  De»  Oourdres,  \i 
Id.  611,  note,  where  the  Babjeot  is  ducoMed  and  oaaea  collected;  OoU  r.  Bar' 
nard,  29  Id.  584^  and  oaMe  cited  in  note,  586;  Kirkpalriek  ▼.  MeCMmgh,39 
U.  168. 

The  PBiNdPAL  OASX  IB  GiTXD  and  approved  in  Gfray  v.  BeU^  2  Rich.  U 
•7;  S.  C,  poet,  277. 
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Garbeit  v.  MoKib,  m  Um 

[1  RlCHABOtOV'B  L^w,  444,1    . 

E4IBI90  Water  bt  Dam  above  its  NATritAL  iiEvn^  in  4bt  part  of  the 
channel  of  a  stream  owned  by  auother  riparian  proprietor  does  not  gire 
him  ft  right  of  action  unless  special  damages  are  also  shown. 

Cabb.  Defendant  owned  lan4  on  the  east  eidft  of  Stephens 
creek,  and  plaintiff  owned  the  land  on  both  aides  twelve  hun- 
dred yards  above.  The  creek  is  d|ill  and  mnddy,  with  hot  Uttle 
fall,  and  its  banks  are  some  eight  oir  ten  feet  above  the  ordinary 
level  of  the  water.  In  the  simufier  and  foU  of  1841,  defendant 
built  a  mill  and  dam  on  the  slfKeam,  and  raised  the  water  in  the 
channel  on  plaintifiTs  land  from  one  to  two  feet.  Flaixitiff 
brought  this  action,  and  alleged  speoMd  damages,  but^  did  not 
prove  any.  The  judge  charged  the  jury,  that  the  raising  of  the 
water  on  plaintiff's  land  above  its  natural  Ovation  wsa  an  inter- 
ference with  his  legal  dominion  over  his  property,  lor  which  an 
action  would  lie  without  proof  o|  special  damage.  Yesdict  for 
plaintiff,  and  defendant  appealed. 

OarroUf  for  the  motion. 

Wardlaw  and  WugfaU^  contra. 

By  Court,  CNeaix,  J.  In  this  case,  the  finding  of  the  jury 
has  ascertained  that  the  plaintiff  sqatained  jio  aotnal  injury  from 
the  erection  of  the  defendant's  null-dam.  This  reduces  the  case 
to  the  single  point,  whether  the  raising  of  the  water  ia  the  chan- 
nel of  the  creek,  within  the  plaintiff's  land,  gives  him  a  right  of 
action  ?  The  importance  of  the  decision,  in  every  point  of  view, 
has  been  duly  felt  by  the  coiui;  and  it  is  no  little  gratification 
to  us,  that  after  two  arguments,  we  have  beeu  able  to  approach 
as  near  unanimity  as  we  have  done. 

There  is,  in  general,  no  doubt  that  proprietors  of  land,  through 
which  streams  of  water  flow,  bi^ve  the  right  to  claim  the  benefit 
of  the  flow  thereof;  aqua  currii,  el  debet  currere  lU  wrrere  sole- 
bat.  Still,  the  precise  application  of  the  principle  thus  announced 
to  all  cases,  is  matter  of  great  difficulty.  The  right  to  use  water 
as  it  passes,  is  unquestionable;  and  its  use  is  so  essential,  not 
only  to  the  physical  wants  of  man,  but  also  to  the  purposes 
of  agriculture  and  manufactures,  that. unnecessary  restraints 
should  by  no  means  be  imposed.  To  free  it  from  unnecessary 
restrictions,  and,  at  the  same  time,  to  guard  suitably  the  rights 
of  proprietors,  constitute  the  diffioiilty  in  laying  dowsL  any  gen- 
eral rule,  which  shall  apply  inflexibly  to  every  ease.    StiU^  the 
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general  principle,  that  unless  special  damage  be  laid,  and 
proved,  the  plaintiff  can  not  recover,  seems  to  be  of  easy  appli- 
cation to  most  of  these  cases.  Yet  there  may  be  cases  where, 
without  stating  and  proving  special  damage,  as  where  a  streaiu 
is  entirely  diverted  from  the  plaintiff's  land,  he  might  recover. 
In  cases  for  throwing  backwater  in  the  channel  of  a  stream,  1 
think  .the  party  claiming  to  recover,  must  state,  and  prove,  somi^ 
special  injury  resulting  from  it,  such  as  deepening  and  render- 
ing dangerous  a  ford  which  he  was  accustomed  to  use,  or  drown- 
ing a  shoal,  which  might  be  useful  as  a  site  for  machinery,  or 
preventing  or  retarding  the  operation  of  a  mill  or  other  machin- 
ery. This  secures  to  the  proprietor  every  reasonable  benefit 
which  he  could  expect  to  realize  from  the  uninterrupted  flow  of 
the  water.  But  it  is  urged,  that  the  raising  the  water  within 
the  banks,  is  an  encroachment  upon  the  plaintiffs  domain,  and 
for  that  he  must  recover. 

This  is,  it  seems  to  me,  a  mistake.  The  banks  of  a  river  are 
intended  by  the  Creator  as  the  means  of  restraining  the  stream 
within  its  proper  limits.  Upon  them,  the  water  rises  and  falls 
in  its  natural  state;  and  in  general,  they  are  of  no  use  to  the 
proprietor,  beyond  that  which  the  Creator  has  assigned  to  them. 
When  they  are  not,  and  can  not  be,  applied  to  any  other  valua- 
ble purpose,  what  injury  is  done  to  the  proprietor  by  raising 
the  water  upon  them  ?  None.  If  there  be  no  injuiy,  in  an  ac- 
tion on  the  case  there  is  no  title  to  recover.  If  trespass  could 
be  maintained,  then,  it  is  true,  any  touching  the  soil,  against  the 
will  of  the  owner,  without  the  warrant  of  law,  would  be  a  techni- 
cal trespass,  and  might  entitle  the  plaintiff  to  a  verdict.  But,  in 
case,  for  throwing  water  back  in  a  stream,  there  is  no  such  tech* 
nical  legal  right.  The  defendant's  act  is  lawful,  the  erection  of 
a  dam  on  their  own  land;  but  stiU,  the  right  to  the  use  of  one's 
own,  is  not  unlimited — ^it  is  subject  to  the  rule,"  Sic  utere  tuo, 
ut  alienum  non  liedas."  The  gravamen  of  the  action  on  the  ease 
is,  that  the  plaintiff,  in  the  exercise  of  this  common  right  by  the 
defendants,  has  sustained  injury;  if  he  fails  to  show  it,  his  ac- 
tion is  gone.  If,  however,  the  plaintiff  can  show  that  his  banks 
/tre  so  shelving  that  they  could  be,  and  would  be,  used  for  agri- 
cultural purposes,  then  the  flooding  them  would  be,  like  the 
flooding  the  rest  of  his  land.,  a  plain  injury;  or  if  he  was  using 
them  for  any  practical  purpose,  such  as  a  landing,  a  bridge,  or 
I'or  machinery,  or  for  flowing  or  irrigating  fields,  and  the  defend- 
ant's dam  in  any  way  abridged  or  endangered  this  use,  this 
would  be  an  aotcud  injury,  for  which  the  plaintiff  might  recover. 
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But  when  the  plaintiff  stands,  as  this  plaintiff  does,  upon  a  sup- 
posed l^gal  right  to  lecoTor  for  nising  the  water  in  the  channel, 
without  showing  any  actual  injury,  I  think  it  is  clear  that  he  can 
not  recover.  The  very  foundation  of  his  action,  case,  is  gone, 
when  the  actual  injury  does  not  appear.  This  is,  I  think,  the 
result  of  all  the  cases.  To  begin  with  our  own — ^in  Omdvany  y. 
Joggers,  2  Hill  (S.  0.),  684  [27  Am.  Dec.  417],  the  action  was 
for  throwing  back  the  water,  so  as  to  drown  a  shoal,  where  the 
plaintiff  (subsequently  to  one  erected  by  defendant  below) 
erected  a  mill.  In  that  case,  in  one  part  of  it.  Chancellor 
Harper  says:  "  Though  the  water  still  remains  within  its  nat- 
ural channel,  being  only  raised  to  a  greater  height  upon  the 
banks,  yet  still  it  is,  in  strictness,  an  invasion  of  the  proprietor's 
soil,  over  which,  on  general  principles  of  law,  he  has  the  exclu- 
sive right  of  dominion/'  This  expression,  standing  isolated, 
would  be  directly  contnuy  to  what  I  have  advanced;  but  it  did 
not  enter  into  the  mind  of  the  judge  to  say,  that  this  invasion 
of  an  abstract  legal  right,  without  injuiy  to  the  plaintiff,  would 
be  a  foundation  on  which  the  action  on  the  case  could  be  sus- 
tained. He  would  not  have  felt  himself  justified  in  affirming 
that,  no  more  than  he  would  to  have  said  that  an  action  would 
lie  against  a  boatman  for  sticking  his  pole  into  the  plaintiffs 
bank,  or  throwing  his  boat-hook  over  the  plaintiffs  trees,  in  as- 
cending or  descending  a  river— or  against  a  huntsman  for  walk- 
ing or  riding  over  unindosed  lands.  His  own  understanding  of 
the  rule  in  the  dass  of  cases  under  consideration,  had  been  pre- 
viously given.  He  is  speaking  of  diverting  and  throwing  back 
water  in  the  channel.  '^  In  neither  case,"  says  he,  **  can  an  ac- 
tion be  sustained;  at  all  events,  no  damages  can  be  recovered, 
until  the  parfy  has  applied  the  water,  or  been  prevented  from 
applying  it,  to  a  useful  purpose." 

In  Haymes  v.  OauU^  1  McCord's  Ch.  543,  the  action  was  for  di- 
verting the  water  from  a  shoal,  of  which  the  plaintiff  had  the 
right  to  half.  The  court  there  against  the  opinion  of  Johnson 
«nd  Qantt,  held  that  an  injury  had  been  shown,  and  that  a  non- 
suit, which  had  been  granted,  should  be  set  aside,  and  the  case 
sent  down,  to  inquire  what  damages  the  plaintiff  had  sustained. 
If  the  jury,  in  that  case,  had  found  there  was  no  damage,  the 
court  woidd  hardly,  on  their  own  principles  stated  in  the  case, 
have  interfered. 

In  Wrighiy.  Howard,  1  Sim.  & Btu.  203;  S.  C,  1  Eng.  Gond.  Ch. 
102,  the  vice-chancellor,  Sir  John  Leach,  states  the  very  rule 
which  I  have  already  laid  down.     He  said:  "  It  appeara  to  me. 
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that  no  tiotion  will  lie  for  diverting  or  throwing  back  water, 
except  bj  a  person  who  sustains  an  actual  injury."  In  WUliaTM 
t.  Morland,  2  Bam.  k  Cress.  910;  S.  C,  9  Eng.  Com.  L.  391,  the 
action  was  for  partiaUj  diverting  water;  it  was  held  that  the 
plaintiff  was  bound  to  allege,  and  prove,  an  actual  injuiy  from 
the  erection  of  a  dam.  In  3  Kent's  Com. ,  5th  ed. ,  440,  Chancel- 
lor Kent,  after  an  examination  of  all  the  cases,  states  the  law  as 
follows:  "All  the  law  requires  of  the  party  by  or  over  whose 
land  a  stream  passes,  is,  that  he  should  use  the  water  in  a 
reasonable  manner,  and  so  as  not  to  destroy,  or  render  useless, 
or  materially  diminish  or  affect  the  application  of  the  water  by 
the  proprietors  above  or  below  on  the  stream."  This  is,  in  sub- 
stance, the  same  principle  which  has  been  stated.  For,  when 
the  proprietor  below  uses  the  water  without  injury  to  the  pro- 
prietor above,  he  has  used  it  in  a  reasonable  manner.  So,  in 
Tyler  el  dl.  v.  WiUcmwn  et  al.,  ^  Mason,  397,  Judge  Story,  in 
speaking  of  the  right  of  the  proprietor  to  have  the  uninterrupted 
flow  of  the  water,  says:  *^  When  I  speak  of  this  common  right, 
I  don't  mean  to  be  understood  as  holding  the  doctrine,  that 
there  can  be  no  diminution  whatsoever,  and  no  obstruction  or 
impediment  whatsover,  by  a  riparian  proprietor,' in  the  use  of 
the  water  as  it  flows;  for  tiiat  would  be  to  deny  any  valuable  use 
of  it.  There  may  be,  and  there  must  be,  allowed  of  that 
which  is  common  to  all,  a  reasonable  use.  The  true  test 
of  the  principle  and  extent  of  the  use  is,  whether  it  is  to  the 
injury  of  the  other  proprietors  or  not."  In  CoweU  v.  Thayer,  6 
Mete.  256  [88  Am.  Dec  400],  Chief  Justice  Shaw,  speaking  of  past 
decisions  in  Massachusetts,  says:  **  Several  points  must  be  con- 
sidered as  settled.  The  owner  of  the  land  over  which  there  is 
a  running  stream,  has  a  .right  to  the  use  of  the  natural  flow  of 
the  stream,  to  be  reasonably  used  for  mill  purposes.  No  pro- 
prietor of  land,  on  the  same  stream,  has  a  right  to  divert  the 
water  or  change  the  use  of  it  (independently  of  the  statute 
right  of  flowing  upon  payment  of  damage),  to  the  injury  of  any 
other  proprietor."  In  Davis  v.  Failer,  12  Vt.  191  [86  Am.  Dec* 
384],  Collamer,  J.,  says:  "  Whenever  this  right  (the  right  of  an 
owner  to  the  natural  flow  of  the  stream)  is  encroached  upon  by 
obstructions  or  perversions,  above  or  below,  and  actual  injury 
ensues,  to  any  material  amount,  an  action  accrues."  So  in 
Cooper  V.  HaU,  5  Ohio,  322,  in  case  of  water  flowed  back  in  the 
bed  of  a  stream,  it  was  held  that  no  action  lies,  unless  some 
damage  be  sustained.  After  such  an  array  of  English  and 
American  authorities,  it  does  seem  to  me  that  this  case,  looking 
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to  the  principle  on  which  it  has  been  rested  here,  is  free  from 
all  difficulty;  and  were  it  not  that  my  brother  Evans  (who  tried 
it  on  the  circuit,  and  in  whose  opinion  I  place  so  much  con- 
fidence) still  maintains  the  doctrine,  that  any  flow  of  the  water, 
occasioned  by  the  dam  of  the  defendants,  on  the  bank  of  the 
stream  within  the  plaintiff's  land,  is  enough  to  sustain  the 
action,  I  should  be  disposed  to  say,  the  point  is  conclusively 
settled.  From  respect  for  him,  I  would  add,  that  such  a  doctrine 
as  that  for  which  he  contends,  would  destroy  the  practical  use 
of  every  stream  in  the  state  for  mill  purposes,  or  the  purposes 
of  machinery,  unless  a  right  by  prescription  could  be  shown. 
Unless  we  had  been  constrained  by  authority  to  adopt  a  conclu- 
sion from  which  such  ruinous  consequences  would  flow,  no  one 
certainly  would  desire  it.  That  authority  is  not  in  our  way, 
has  been  shown.  The  proprietary  right  of  him  over  whose 
land  a  stream  flows,  is  not,  it  seems  to  me,  at  all  invaded.  He 
is  told,  the  moment  an  injury  accrues,  with  it  your  action  accrues. 
But  he  is  also  told,  you  are  not  protected,  in  that  churlish  asser- 
tion of  exclusive  dominion  over  a  common  blessing,  which 
would  deprive  another  of  the  use  of  it,  in  a  respect  in  which  you 
can  not  use  it,  and  which  does  not  injure  you.  If  society  could 
permit  such  exclusive  dominion,  it  would  not  be  worth  the 
trouble  of  instituting  it.  Its  whole  object,  end,  and  aim,  is,  by 
law,  to  protect  every  one  in  the  enjoyment  of  life,  liberty,  and 
property,  on.  just  and  reasonable  principles. 
The  motion  is  dismissed. 

BiaBASDBQN,  BuTLBB,  Wabdl4W,  and  Fbo0t,  JJ.,  conciirred. 
EvAHS,  J.,  dissented. 


BOBEBXBON    V.   POFB. 

(1  BiOBiaMOv't  L4W,  m.] 

Sbsvatubs  ov  Pbzrcipal  and  Aobnt  to  NsaonABUi  N<yiB,  bow  Mam. 
A  pcomiflsory  note,  signed  *' John  Neafifor.  for  Nathl  Pope,  8am1  Byen," 
where  Byera  wrote  the  latter  names,  intending  to  sign  ac  agent  for  Pope, 
is  a  note  of  Pope,  and  renders  him  liabie. 

AcnoH  on  promissory  note,  made  jointly  and  severally  to 
plaintiff  by  Neuffer  and  defendant.  19ie  note  was  signed  tiius: 
"JohnNeufier.  for  Nathl  Pope,  Sam'lByers."  Neuffer's  testi- 
mony showed  that  the  note  was  made  by  himself  and  Samuel 
Byers,  as  agent  for  the  defendant.  Jury  found  for  plaintiff  under 
anstmctions  of  the  judge,  and  defendants  apx>e&lcd.    The  case 


268  jcvOBERTSON  u  PoPE.  [S.  Oaroliiu^ 

ci  Ligon  t.  Irvine,  is  decided  in  the  same  decision,  because  mm* 
ilar  in  its  nature.    The  facts  are  stated  in  the  opinion. 

Preston,  for  the  motion. 
Arthur,  contra. 

By  Court,  O'Neall,  J.  These  cases,  and  especially  the  last, 
might  have  been  distinguished  from  Fash  ▼.  Ross,  2  Hill  (S.  C.)» 
294;  but  ifc  was  thought  better  that  that  case  should  be  reviewed, 
and  if  found  to  \ie  untenable,  that  it  should  be  reversed.  Of  that 
case,  it  is  proper  it  should  be  remarked  in  the  beginning,  that  it 
was  decided  by  a  divided  court;  it  is  true,  no  formal  dissent  of 
any  member  of  the  coui*t  appeai-s  on  the  record,  but  that  was 
prevented  by  the  fact  that  I  was  providentially  called  away  from 
my  post.  The  next  case,  Taylor  v.  McLean,  1  Mcll^Iull.  352,  was 
an  exactly  similar  case,  and  was  decided  on  the  circuit,  and  in 
the  court  of  appeals  on  the  authority  of  Fash  v.  Boss,  and  with- 
out any  further  reason  or  examination.  The  case  of  Moore  v. 
Cooper,  1  Speers,  87,  was  also  decided  on  the  authority  of  Fash 
V.  Ross,  as  appears  by  the  decision;  still  I  have  no  hesitation  in 
saying,  it  wotdd  not  have  been  so  decided,  had  not  the  presid- 
ing judge  below  stated  that  there  was  no  proof  of  authority  to 
Cooper  to  make  the  note.  Notwithstanding  these  cases,  neither 
the  bar  nor  the  bench  have  been  satisfied  with  the  rule  deduced 
from  them. 

The  case  of  J^iis^  v.  Ross  placed  the  making  of  a  promissory 
note  by  an  agent,  to  bind  the  principal,  on  as  strict  a  technici^ 
ground  as  that  which  exists  in  the  execution  of  a  deed.  In- 
deed, it  seems  to  me,  it  went  further  than  was  demanded  by  the 
great  parent  of  the  rule.  Combe's  Case,  9  Co.  75.  For,  in  that 
case,  it  was  held,  that  if  the  act  done  purported  to  be  in  pur* 
suance  of  a  recited  power  by  the  principal,  it  was  his  act.  But 
the  case  of  Fash  v.  Ross  held  the  grammatical  and  legal  con- 
struction of  the  words  "I  promise,"  in  a  note  signed  for  an- 
other, in  pursuance  of  an  authority  for  that  purpose,  to  be  the 
promise  of  the  agent,  and  not  of  the  principal.  All  the  cases 
from  which  such  a  principle  receives  support,  are  cases  of  deeds; 
and  it  will  be  seen,  on  looking  into  the  authorities  cited  in  Fash 
V.  Ross,  that  they  all  are  of  that  class,  with  the  exception  of 
Combers  Case,  which  was  the  surrender  of  a  copyhold,  and  in 
which  the  surrender  was  held  good.  In  the  case  of  Vamum, 
Fuller  d  Co.  v.  Evans,  2  McMuU.  409,  the  question,  when  a 
deed  executed  by  an  attorney  would  bind  his  principal,  was 
**^^ewed  by  the  court  of  appeals.     After  a  careful  consideration 
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of  our  own  and  the  English  cases,  it  was  held,  that  if  the  deed 
recited  that  it  was  executed  by  an  attorney,  for  and  in  the  name 
of  his  principal,  then,  no  matter  how  informal  the  execution 
might  be,  it  was  the  deed  of  the  principal.  That  is  enough  for 
the  oTerthrow  of  Fash  ▼.  Boss.  For  the  signature  to  a  parol 
contract  "for"  the  principal,  as  amply  shows,  that  it  was  done 
for  another,  as  the  recitation  in  a  deed,  that  it  was  executed  "  in 
the  name  and  behalf  of  the  principal."  In  both  cases,  to  give 
legal  effect  to  the  execution  of  the  deed,  or  the  making  of  the 
promise,  it  is  necessary  to  show,  by  proof  outside  of  the  con- 
tract, that  the  agent  had  the  authority  of  his  principal  to  do  what 
he  did. 

But  there  is  a  wide  distinction  between  the  technical  formal 
execution  of  a  deed,  and  the  making  of  a  parol  contract.  The 
one  rests  upon  the  technical  artificial  rule,  that  it  must  ap- 
pear from  the  deed,  that  the  sealing  and  delivery  was  in  the 
name  of  the  principal.  In  a  parol  contract,  it  is  sufficient  if  it 
appear  that  it  was  intended  to  be  made  for  the  principal. 

In  2  Kent's  Com.,  5th  ed.,  631,  note  a,  the  rules  applicable 
to  the  two  classes  of  cases  are  very  well  stated.  An  agent,  in 
the  execution  of  a  deed,  binds  himself^  and  not  his  principal; 
unless  he  uses  the  name  of  his  principal.  *'  In  other  contracts, 
it  is  sufficient  if  it  appear  in  the  contract  that  he  acted  as  agent, 
and  meant  to  bind  his  principal."  In  Mr.  Justice  Story's  ex- 
cellent work  on  agency,  p.  143,  sec.  154,  after  having,  in  the 
previous  sections,  stated  the  law  in  relation  to  the  execution  of 
deeds,  he  says:  "Although  the  rule  is  thus  strict  in  relation  to 
the  mode  of  executing  sealed  instruments,  where,  from  the  ob- 
jects of  the  instruments,  as  well  as  the  due  technical  and  legal 
operation  of  the  same,  it  is  essential  that  they  should  be  in  the 
name  of  the  principal,  and  under  his  seal;  yet  a  more  liberal 
ei^sition  is  allowed  in  ca^es  of  unsolenm  instruments,  and  es- 
pecially of  commercial  and  maritime  contracts,  which  are  usu- 
ally dniiwn  up  in  a  loose  and  inartificial  manner.  In  such  cases, 
in  furtherance  of  the  public  policy  of  encouraging  trade,  if  it 
can,  upon  the  whole  instrument,  be  collected  that  the  true  ob- 
ject and  intent  of  it  are  to  bind  the  principal,  and  not  merely 
the  agent,  courts  of  justice  will  adopt  that  construction  of  it, 
however  informally  it  may  be  expressed;"  and  he  cites  as  an  un- 
questionable authority  for  the  rule,  the  case  of  Long  v.  Colburn, 
11  Mass.  97  [6  Am.  Dec.  160],  which  was  supposed,  in  Fash  ▼. 
RosSf  to  be  a  solitary  case,  unsupported  by  authority.  In  sup- 
port of  the  same  principle,  he  cites  a  string  of  cases,  which 
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fully  support  and  sustain  it  I  will  only  turn  to  two  of  them. 
RatJibon  t.  Budhng,  15  Johns.  1,  may  be  first  noticed.  There, 
the  note  was,  '*  I  promise,"  "  for  the  Susquehannah  Gotton  and 
Woolen  Manufacturing  Company,"  "  Sam'l  Budlong,  agent." 
That  great  judge,  Spencer,  said:  '^  It  is  perfectly  manifest,  that 
the  note  on  which  the  suit  is  brought,  was  gi^en  by  the  defend- 
ant, as  agent  for  the  SusquehanniJi  Cotton  and  Woolen  Manu- 
facturing Company,  and  that  the  goods  for  which  the  note  was 
given,  were  sold  on  the  credit  of  that  company.  To  charge  the 
defendant  with  the  payment  of  the  note,  would  violate  every 
principle  of  justice  and  equity;  nor  is  the  law  so  unjust.  The 
general  principle  is,  that  an  agent  is  not  liable  to  be  sued  upon 
contracts  made  by  him  on  behalf  of  his  principal,  if  the  name 
of  his  principal  is  disclosed  and  made  known  to  the  person  con* 
tiacted  with,  at  the  time  of  entering  into  the  oontrAci." 

In  PentM  v.  SianUm,  10  Wend.  276  [26  Am.  Dec.  558],  Snther- 
land,  J. ,  states  the  rule  with  great  propriety.  He  says:  **  Where 
the  name  of  the  principal  appears  on  the  &ce  of  the  instrument 
or  contract,  and  it  is  evident  that  the  agent  did  not  intend  to 
bind  himself  personally,  but  acted  merely  on  behalf  of  the 
principal,  if  he  acted  by  competent  authority,  the  principal, 
and  not  the  agent,  will  be  bound/'  In  Iredell's  North  Carolina 
reports,  June  term,  1843,  p.  850,  vol.  8,  the  case  of  WWiafMon  v. 
Ocmaday  will  be  found.  It  was  an  action  on  an  express  war- 
ranty of  soundness  of  slaves  sold  by  an  agent  (Butler),  who  re- 
cited in  the  bill  of  sale,  not  under  seal,  the  receipt  of  the  pur- 
chase money  for  the  slaves,  and  then  said,  ''which  negroes  I 
warrant  sound,  healthy,  and  £ree  from  all  claims."  The  bill  of 
sale  was  signed,  ''John  S.  Butler,  for  Wy.  Canaday."  On  the 
circuit,  it  was  objected  that  Canaday  was  not  liable  on  the  war- 
ranty, bat  the  court  held  otherwise,  and  on  appeal,  the  defend- 
ant's attorneys  (such  lawyers  as  Badger,  Haywood,  and  Saund- 
ers) abandoned  the  ground  as  untenable,  and  that  sound  lawyer, 
Bvtflbi,  O.  J.,  speaking  of  the  abandonment  of  it,  said:  "We 
think  it  was  properly  abandoned.  The  bill  of  sale  is  not  under 
seal,  nor  in  the  name  of  the  agent,  and  is,  in  law,  the  contract 
of  the  principal." 

After  this  review,  it  is  manifest  that  F^uh  v.  Bxm^  2  Hill,  294; 
TayloT  V.  JIbLean,  1  McMull.  862;  and  Moore  v.  Cooper,  1  Speers, 
87,  can  not  stand;  the  last  ease  was,  possibly,  rightly  decided, 
on  the  &ust,  that  proof  of  authority  to  make  the  note  was  not 
shown;  bat  so  far  as  it  is  a  consequence  of  FbsK  v.  Jlost,  it  must 
go  witti  it.    In  the  first  of  these  cases,  BoberiBon  v.  Pope,  the 


Dec.  1845.]  Miller  v.  Quick.  271 

proof  "was  abondant  that  Byers  "was  the  agent  of  Pope,  and  that 
Pope  received  half  of  the  cattle  bought  for  Neoffer  and  him. 
The  note  is  signed,  *'for  Nathl  Pope— Saml  Byers."  It  is 
plain,  after  proof  of  authority,  that  the  note  was  intended  to 
be  the  note  of  Nathaniel  Pope.  For,  as  was  well  said,  by  the 
pLuntiffs  attorney  in  the  argmnent  in  this  conrt,  if  Byers  in- 
tended to  bind  himself,  why  should  he  have  signed  tiie  note 
"for  Nathl  Pope^'f  His  own  name,  without  anything  else, 
would  have  made  him  personally  liable.  The  Terdict,  therefore, 
in  Pope's  case,  is  right.  In  Ligon  ▼.  Irvine,  the  note  is,  "  We 
promise,"  "  for  woxk  done  on  the  building  of  the  G.  S.  (Olenn 
Springs)  Comp."  Signed,  **0.  B.  Irvine,  Pres.  G.  S.  C."  It 
is  perfectly  plain,  from  the  words  used,  and  the  official  char- 
acter of  the  signature,  that  the  defendant  did  not  intend  to  bind 
himself  personally,  but  the  company  of  which  he  was  president. 
If  Fash  V.  Ro8»  had  stood,  we  should  have  held  him  not  to  be 
liable;  but  after  it  is  overruled,  there  can  be  no  pretense  on 
which  it  can  be  contended  he  is  liable. 

The  motion  in  Roberttson  v.  Pope  is  dismissed.  The  motion 
for  a  nonsuit  in  Ligon  v.  Jrtnne  is  granted. 

JoHNSTOH  and  Dunkin,  Chancellors,  and  Evias,  Botlib,  Wabd- 
LAW,  and  Fbost,  JJ.,  concurred. 

Harpeb,  Chaacellor,  absent  at  the  hearing. 

SicNATUBB  or  Pbincipal  to  Pbomibsobt  Notb,  HOW  Madb  by  av  Aokftt. 
The  aigiiatiire,  Pro  W.  G.,  J.  S.  C,  Iniida  the  priodpal,  W.  O.,  II  the  party 
dgniiig  had  aathority  tomgn  W.  G.'a  nams:  Lang  t.  CoJftMm,  6  Am.  Deo.  160; 
DespaUh  Urn  t.  BettcMRy  Hfg.  Co.,  87  Id.  203;  Rice  v.  Oim,  »  Id.  727,  and 
aola,  where  omm  on  thie  eabjeot  in  this  aeriee  are  odIleoUd. 


\ 

I 


Mellbr  v.  Gbiob. 

(9  BKnuaseoa**  law,  tr.] 

fern  Issuing  a  Wabbakt  fob  av  Assault  and  Battbbt  oommitted  ir\ 
another  state,  upon  which  a  party  is  arreited  and  imprlioned,  an  aetia 
on  the  eaae  will  lie  againat  the  jastioe  If  he  knew  the  oiEmae  waa  oom- 
mitted oat  of  hia  Jariadietion. 

Want  or  NonoB  ob  Bbbob  in  Judombnt  as  to  Jubisdiction  bob  not 
Justify  a  Jnatiee  in  iaaaing  a  warrant  of  arrett  for  an  offenae  oommitted 
oot  of  hia  Jariadietion,  though  they  may  be  uted  In  mitigation  of  dam- 
agee. 

Oosis  or  A  PiBST  AonoN  should  bb  Paid  bepobb  Pboobbdibo  wim  a 
8iCN>ND  action  for  the  aame  oanse,  hot  thli  la  In  the  diaoraCleB  of  the 
ooart* 
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Case.  Plaintiff  and  his  brother  lived  in  South  Gaiolina  near 
the  North  Carolina  line,  and  iu  the  neighborhood  of  one  Oaddj, 
who  lived  in  North  Carolina.  While  in  the  latter  state,  the  two 
brothers  had  a  ''fracas"  with  Oaddy.  They  then  returned 
home  and  remained  there  until  October,  1841,  when  they  were 
arrested.  Oaddy,  in  October,  swore  out  a  warrant  that  on  the 
nineteenth  of  June  preceding,  William  Miller  and  plaintiff  as- 
saulted and  beat  him.  Defendant,  a  justice  of  the  peace,  issued 
the  warrant,  but  in  it  the  place  of  the  beating  was  not  men- 
tioned. Plaintiff  was  arrested  and  imprisoned;  and  afterwards, 
being  brought  before  Judge  Earl  on  habeas  corpus^  he  declined 
to  interfere,  but  referred  the  matter  back  to  defendant,  with  an 
intimation  that  it  was  proper  to  discharge  the  defendant  if  the 
offense  was  committed  in  another  state.  Defendant  did  dis- 
chaise  him,  with  an  indorsement  that  he  discharged  the  party, 
it  appearing  that  the  offense  had  been  committed  in  North  Caro- 
lina. Plaintiff  and  his  brother  then  brought  an  action  of  tres- 
pass against  the  defendant,  and  got  verdict  for  fifty  dollars,  but 
this  was  set  aside  on  the  ground  that  plaintiff  had  misconceived 
his  remedy:  1  Bich.  L.  147.  Execution  was  issued  for  costs, 
and  returned  nulla  bona.  This  action  was  commenced,  and  de- 
fendant's counsel  moved  to  have  it  stayed  till  the  costs  of  the 
other  suit  were  paid.  The  court  denied  the  motion.  There  was 
evidence  that  defendant  knew  the  offense  was  committed  iu 
North  Carolina.  The  jury  found  a  verdict  for  thirteen  dollars 
for  the  plaintiff.  Defendant  appealed:  1.  Because  a  civil  action 
will  not  lie,  the  act  being  judicial.  2.  Because  there  was  no 
proof  of  malice  or  corrupt  motive.  3.  Because  the  defendant 
had  jurisdiction  under  the  constitution  of  the  United  States  to 
cause  the  plaintiff  to  be  arrested  as  a  fugitive  from  justice.  * 

MiUer,  for  the  motion. 

Thomtoell,  contra. 

By  Court,  Butleb,  J.  The  defendant  hai  been  allowed  all 
the  advantages  that  are  incident  to  the  remedy  by  a  special  ac- 
tion ou  the  case.  Upon  the  merits  of  the  case,  the  verdict  ol 
the  jury  has  verified  these  facts — that,  at  the  time  the  defendant 
issued  his  warrant,  he  was  aware  of  the  fact  that  the  subject- 
matter  of  the  warrant  was  wholly  without  the  limits  of  South 
Carolina;  and  therefore,  in  no  wise  within  his  jurisdiction;  auil 
that  the  arrest  and  imprisonment  of  the  plaintiff,  were  at  least 
illegal,  if  not  willfully  opprassivo.  If  the  defendant  had  coui- 
luenced  and  conducted  hiH  proceeding  under  erroneous  infor- 
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mation,  or  upon  such  grounda  as  would  haro  mduoed  a  man  of 
ordinazy  Tigilanoe  to  believe  tliat  ihe  ofFense  was  oognizaUe  be» 
fore  the  tribunals  of  South  Carolina,  he  might  have  been  justi- 
fiable— ^not  according  to  strict  law  as  it  would  be  enforced  in  an 
action  of  trespass — ^but  upon  the  liberal  indulgence  of  courts, 
in  regarding  tiie  true  merits  of  a  cause  as  they  may  be  developed 
in  a  special  action  on  the  case.  For,  in  general,  the  proposition 
is  true,  that  when  a  party  has  been  arrested  by  the  illegal  pro- 
cess of  a  justice,  or  other  inferior  officer,  issued  without  compe- 
tent jurisdiction,  he  has  a  right  to  hold  the  parties  to  the  pro- 
ceeding liable  for  faiae  imprisonment.  The  Aoeptions  to  thiH 
general  rule  will  be  found  to  depend,  frequently,  on  the  fart, 
whether  the  officer  acted  in  ignorance  of  such  facts  as  would 
have  misled  a  reasonable  man;  or  whether  he  proceeded  in  spite 
of  such  knowledgOito  assume  jurisdiction  of  the  matter.  Orice, 
the  justice,  in  the  case  before  the  court,  was  not  deceived  or 
misled,  as  to  the  place  where  the  offense  chaiged  against  the 
plaintiff  had  been  committed.  Of  this  fact  he  was  fuUy  in- 
formed. His  justification,  if  it  can  be  sustained  at  all,  must 
rest  on  a  mistake  of  judgment,  as  to  the  extent  of  his  judicial 
powers. 

The  case  being  reduced  to  this  simple  question,  it  will  be  un- 
necessaiy  to  notice  many  of  the  topics  that  have  been  brougbt 
into  discussion  by  the  counsel  for  the  defendant.  No  constitu- 
tional question  is  involved.  The  defendant  did  not  pretend  to 
act  under  the  constitution,  when  he  arrested  the  plaintiff,  or 
when  he  discharged  him.  The  warrant  was  in  common  form,  to 
have  the  party  charged  apprehended,  so  as  to  make  him  answer- 
able to  the  tribunals  of  South  Carolina,  for  an  offense  commit- 
ted in  North  Carolina.  The  defendant  knew  as  much  before  he 
issued  his  warrant  as  afterwards  when  he  made  an  order  to  dis- 
charge the  plaintiff.  He  knew,  from  the  beginning,  that  the 
offense  had  been  committed  without  the  territorial  limits  of  his 
jurisdiction.  His  remark,  on  the  back  of  the  warrant,  that  he 
had  discharged  the  parties,  on  the  ground  that  their  offense  had 
been  committed  in  a  foreign  jurisdiction,  might  go  to  show  a 
covert  purpose  in  not  making  that  fact  appear  in  the  original 
proceedings.  In  any  point  of  view,  it  will  go  conclusively  tc 
show  that  he  was  not  acting  either  under  the  constitution  of  the 
United  States,  or  from  a  regard  to  the  comity  of  nations.  1 
am,  at  all  times,  willing  that  any  party  shall  avail  himself  of 
the  constitution,  as  a  shield  of  protection,  when  he  is  entitled 
to  it,  l^  acting  in  good  &ith  under  its  authority;  but  I  am  un- 
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willing  that  it  shall  be  made  a  oloak  to  hide  leokless  ignoianoe 
or  absurd  mistake,  much  less  to  disguise  the  purpose  of  willful 
oppression.  I  will  go  further,  and  say  thai  innocent  mistakes 
committed  by  justices  of  the  peace  in  reference  to  matters  arising 
out  of  the  laws  of  the  state  from  which  they  derive  their  author- 
ity, may  well  be  justified  under  the  benignant  spirit  that  per^ 
rades  the  judgment  of  the  court  in  the  case  of  Beid  t.  Hood  S 
Burdine,  2  Nott  &  M.  168  [10  Am.  Dec.  682].  I  am  willing  to 
"  be  to  their  faults  a  little  blind,"  but  not  to  shut  my  ^es  to 
the  illegality  of  proceedings  originating  in  inconsiderate  f olly» 
or  dictated  by  ttfe  caprice  and  conceit  of  a  speculative  theorist 
.on  the  comity  of  nations. 

According  to  the  argument  of  his  connsely  Ghice  oontenda 
that  he  has  a  right  to  erect  himself  into  a  judicial  sentinel,  for 
the  purpose  of  apprehending  all  persons  coming  from  other 
states,  and  to  make  them  answerable  for  petty  misdemeanoniy 
no  matter  how  trivial,  which  they  may  have  committed  befofe 
they  came  to  South  Carolina.  That  is,  he  has  a  right  to  put 
them  in  jail,  till  his  judgment  can  be  enlightened  on  the  merits 
of  their  cases.  There  is  something  revolting  in  the  extravagance 
of  the  proposition.  It  goes  so  far  as  this,  that  an  inferior 
magistrate,  in  South  Carolina,  can  assimie  extraterritorial  juris- 
diction, so  as  to  take  cognizance  of  matters  beyond  the  limits  of 
the  government  from  which  he  derived  his  authority;  or  at  any 
rate,  that  he  is  not  answerable  for  willfully  assuming  jurisdli^ 
tion  to  that  extents  That  he  has  no  such  authority  is  oonoeded. 
But  the  question  is,  whether  he  can  be  justified  for  a  inistatom 
judgment  on  the  subject.  No  matter  how  absurd  it  may  appear 
to  others,  it  is  contended  it  may  not  have  appeared  so  to  him; 
and  that  ho  ought  not  to  be  made  liable  for  an  opinion  formed 
ill  the  discharge  of  his  judicial  functions.  To  this  it  may  be 
answered  at  once,  that  he  never  was  invested  with  any  judicial 
authority  to  decide  upon  the  criminal  liabilities  of  parties  orig- 
inating in  North  Carolina.  His  authority,  as  a  justice,  was  con- 
Uned  to  the  limits  of  his  own  state;  and  within  these  limits  he 
has  a  preseribed  jurisdiction,  both  as  to  the  subject-matter  and 
the  mode  of  piooeeding.  Even  here,  his  jurisdiction  is  limited 
and  defined,  and,  in  no  case,  has  he  a  legal  right  to  transcend 
the  limits  of  his  authority.  If  he  were  to  do  so  willfully,  and 
with  a  corrupt  design,  he  would  be  answerable,  in  all  cases,  for 
the  consequences.  But  a  mistake  of  judgment,  in  respect  to 
jurisdiction,  honeatiy  made,  in  the  discharge  of  judicial  func- 
tions, may  be  justified,  upon  the  ground  that  an  error  of  judg- 
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ment  is  incident  to  the  jfoaHon  in  which  he  was  roqnired  to 
act  by  the  laws  of  his  coxintxy. 

The  whole  subject  of  liabilities  growing  out  of  the  proceed- 
ings and  sentences  of  courts  of  inferior  jurisdiction,  is  fully 
and  elaborately  considered  in  the  case  of  Cfwinne  v.  Poole,  which 
may  be  found  reported  from  2  Lut.  935,  in  toI.  3  of  Ph.  Et.,  by 
0.  &  H.  991.  The  action  was  false  imprisonment  against  the 
party,  magistrate  and  officer,  for  arresting  the  plaintiff  by  a  cajyias 
issued  from  an  inferior  court.  It  appeared  that  the  cause  of 
action  arose  out  of  the  territorial  jurisdiction  of  the  inferioi 
court,  although  that  fact  did  not  appear  in  the  proceeding. 
Powell,  J.,  remarks,  in  the  conclusion  of  his  learned  judg- 
ment: "But,  in  the  case  in  question,  the  court  hath  jurisdic- 
tion of  the  action,  inasmuch  as  it  is  an  action  of  debt;  and 
that  action  being  transitory  in  its  nature,  arises  in  point  of 
law  in  all  places,  because  it  is  a  debt  in  eyery  place.  It  is 
trae»  that  it  arose  not,  in  fact,  within  the  jurisdiction  of  the 
court,  which  it  ought  to  do,  to  entitie  the  court  to  hold  plea 
thereof;  but  the  judge  and  officer  could  not  know  it,  unless  by 
the  pli^inlaff  or  defendant  in  the  action;  and  till  they  know  it, 
the  role  shall  be,  in  this  case,  as  well  as  in  others,  ignorarUia 
facH  exousai"  The  entire  reasoning  of  his  judgment  is  made 
to  turn  on  the  question  of  knowledge  as  to  where  the  cause  of 
proceeding  had  originated.  All  inferior  magistrates,  having  a 
local  jurisdiction,  are  liable  or  not,  with  this  difference,  "  where 
it  appears,  or  may  reasonably  appear,  to  them  that  the  cause 
arose  out  of  their  jurisdiction,  and  yet,  notwithstanding,  they 
proceed,  thej  are  liable  to  an  action;  but  it  is  otherwise  where 
it  doth  not  appear,  or  can  not  reasonably  appear,  whether  the 
cause  arose  out  of  their  jurisdiction  or  not;  for  then,"  says  the 
judge,  "  I  am  of  opinion  that  no  action  will  lie  against  them, 
unless  they  proceed  after  they  are  informed  or  know  that  the 
cause  of  action  arose  out  of  their  jurisdiction."  Let  the  case 
before  the  court  be  subjected  to  this  test,  and  how  does  it 
«tand?  The  defendant  knew,  and  was  infotxaed,  that  the  sub- 
jeei-matter  of  his  warrant  was  beyond  the  jurisdiction  of  this  state. 
The  English  judges  were  not  so  tender  as  to  put  the  justification 
id  the  officer  on  a  mistake  of  judgment,  but  on  a  knowledge  of 
iMsts  that  should  regulate  and  control  his  judgment.  I  think 
this  is  the  safest  and  only  practicable  rule,  because  it  is  the  on!  v 
tangible  rule.  What  may  be  a  mistake  of  judgment,  where  the 
juiisdietion  is  territorial,  allows  a  latitude  without  limits,  an<1  is 
to  make  all  inferior  tribunals  irresponsible;  nakotl 


27$  MiLLEB  V.  Gricx  [S. 

usurpation  might  alwaya  cloak  itaelf  under  mistake.  J^ow^ 
where  the  magistrate  has  jurisdiction  in  part  of  any  matter* 
either  as  to  the  mode  of  proceeding,  or  in  respect  to  the  subject 
that  may  fall  within  his  jurisdiction,  as  whether  it  be  matter  ex 
conlrcu^lu  or  ex  deliclOf  a  mistake  of  judgment  may  well  be  made 
without  liabiliiy  for  its  consequences.  The  rule,  in  such  case, 
arising  from  the  obscurity  of  the  law,  or  the  confusion  of  the 
facts,  should  be  error  leffis  excuscU,  in  contndistinotion  to  ad* 
eniia/acti  non  excusai. 

In  this  point  of  view,  the  case  of  Beid  t.  Hood  S  Burdine,  2 
Nott  &  M.  168  [10  Am.  Dec.  582],  may  well  stand  with  author- 
ity. It  is  not  in  accordance  with  the  tenor  of  the  New  York 
decisions.  I,  howerer,  not  only  acquiesce  in  that  decision,  but 
adopt  it  as  good  law.  The  justice  had  authority  to  issue  the 
attachment,  and  only  erred  in  giving  a  judgment  himself,  instead 
of  returning  the  proceedings  to  the  court  for  its  adjudication. 
It  was  an  error  as  to  law  and  not  fact.  So  of  the  case  of  Young 
V.  Herbtert,  Id.  172,  note  a,  where  the  justice  committed  the 
plaintiff  to  jail,  because  he  could  not  give  security  for  the  main- 
tenance of  a  bastard  child.  The  complaint  against  the  justice 
was,  that  he  had  committed  an  error  in  law,  and  for  that,  he 
was  properly  held  not  to  be  liable.  This  can  scarcely  be  the 
case  where  the  question  of  jurisdiction  depends  on  the  fact  as 
to  where  the  cause  of  proceeding  arose.  It  is  said,  however, 
that  the  defendant  in  the  case  before  the  court,  may  have  sup- 
posed from  his  opinion  of  the  law,  that  he  could  have  the  plaint- 
iff punished  in  South  Carolina,  for  an  assault  and  batteiy  com- 
mitted in  North  Carolina.  In  other  words,  he  txuiy  have 
conceived  it  his  duty  to  make  an  effort  to  preserve  the  peace 
and  supervise  the  public  justice  of  the  United  States.  This  is  a 
large  view  of  the  subject,  not  apt  to  be  indulged  in  but  by  very 
few.  I  rather  suppose  that  the  defendant  is  the  first  justice 
whoever  undertook  to  make  culprits  of  another  state  liable  to 
the  tribimals  of  the  state  in  which  he  held  his  commission.  If 
there  had  been  any  groimd  to  believe  that  he  was  ignorant  as  to 
where  the  offense  was  committed,  the  verdict  should  have  bean 
in  his  favor;  but  that  fact  being  brought  home  to  him,  he  must 
abide  by  the  consequences.  He  has  committed  the  fault  of  one 
who  has  taken  rather  too  laxge  a  view  of  his  duties.  I  would 
have  been  very  sony  to  have  seen  him  mulct  for  too  large  an 
amount,  for  it  may  be  that  he  was  governed  by  worthy  motives, 
and  at  most  has  only  been  guilty  of  ostentatiously  exhibiting 
the  amplitude  of  his  authority  in  the  pursuit  of  justice.     There 
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tB,  howerer,  much  more  safety  in  adheiing  to  ihe  certainty  of 
strict  common  law  and  definite  jurisdictiony  than  to  undertake 
to  superrise  the  more  enlarged  province  of  specuIatiTe  justice. 
A  majority  of  the  court  think  the  instructions  below  were  cor- 
rect, and,  therefore,  refuse  to  interfere  with  the  verdict  of  the 
jury. 

As  it  regards  the  motion  to  stay  the  proceedings  in  this  case 
until  the  costs  of  the  former  action  were  paid,  it  may  be  proper 
to  remark,  that  no  inflexible  rule  has  been  acted  on  in  this  state. 
The  general  rule  is,  that  where  the  same  matter  is  brought  into 
controversy  more  than  once  by  successive  actions,  the  costs  of 
ihe  first  action  should  be  paid  before  the  others  should  be  al- 
lowed to  proceed.  To  make  the  rule  fair,  such  motion  should 
be  made  at  as  early  a  period  as  practicable,  to  prevent  surprise 
and  an  unnecessary  accumulation  of  costs.  In  this  case,  the 
course  pursued  is  affirmed. 

Evans,  Wabblaw,  and  Fbost,  JJ.,  concurred. 

(XNjLkLLy  J.,  dissented. 

Falsb  Imfeisonmsnt:  See  BisM  v.  Ooldj  19  Am.  Deo.  480^  and  note  40S; 
whtn  the  rabject  is  dieeimed  at  length. 


Gray  v.  Bell. 

[2  BzaBASMOH**  Law,  67.] 

DmAXD  AiTD  NonoB  BT  THS  INDORSEE  OF  A  NoTB  Past  Dus  are  m 

•    sary,  to  render  the  Indorser  liable  as  a  new  maker  of  the  note. 
What  is  Reasonable  Diuobnoe  in  Makino  Demand  of  the  drawee^  and 
giving  notice  to  the  indorser,  of  a  note  past  dne,  is  a  question  which 
should  be  left  to  the  jury. 

Assumpsit  against  defendant  as  indorser  of  a  note  drawn  bj 
R.  B.  Spann  December  27,  1842,  at  three  months,  to  defendant 
or  bearer.  Defendant  indorsed  it  in  blank,  but  under  his  in- 
dorsement was  a  special  one  made  October  11,  1843,  by  J.  F. 
Ballard.  Bell  had  given  the  note  to  Ballard  to  trade  off.  Qraj 
had  traded  with  him  for  it,  and  started  for  Spann's  residence; 
but  he  was  in  the  west.  Qraj  went  to  North  Carolina,  but  re- 
turned in  February,  1844,  but  could  not  get  his  money,  and 
immediately  commenced  suit  against  all  the  parties;  and  this 
Bell  knew.  The  writ  was  lodged  with  the  sheriff  February  20, 
1844,  and  was  offered  in  evidence.  Plaintiff  closed,  and  def end- 
nub  asked  for  a  nonsuit,  which  the  court  granted.     Plaintiff  ap« 
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J.  Jf.  De  Sausaure.  for  the  motion. 

J.  S.  G  RUkardson^  contra. 

By  Court,  Butlbb,  J.  It  is  mumporfattt  in  fUs  cMe  wlieiher 
tho  defendant  be  regarded  as  the  drawer  of  a  bill  of  exchange 
on  the  original  maker,  or  the  indorser  of  the  note  after  it  was 
duo.  The  rights  and  liabilities  of  the  parties  would  be  essen- 
tiallj  the  same,  whether  regarded  as  one  or  the  other.  The  pa* 
per  being  past  due,  and,  in  meroantile  contemplation,  dishon- 
ored, it  was  not  subject  to  the  same  rules  that  would  be 
applicable  to  a  note  indorsed  before  it  was  due.  The  inTariable 
presumption  of  the  law  should  be,  that  where  one  indorses  a 
note  when  past  due,  he  does  so  on  the  knowledge  that  payment 
has  been  demanded,  and  refused  by  the  maker.  The  indorsee 
tikes  the  note,  under  such  ciroumstanoee,  as  much  on  the  credit 
of  the  indorser,  as  upon  that  of  the  maker.  "When  the  paper 
is  transferred  by  such  indorsement,  the  indorser,  in  effect, 
says  to  his  indorsee,  this  note  was  not  paid  to  me  when  de- 
manded, and  I  now  give  you  the  right  and  authority  to  collect 
it  for  the  payment  of  your  debt;  but  if  you  can  not  collect  it, 
by  such  reasonable  diligence  as  you  may  employ,  then  I  am  to 
be  regarded  as  incurring  the  liability  of  a  new  party,  or  addi- 
tional maker  of  the  note;  my  liability  is  postponed,  and  de- 
pends on  your  ability  to  collect  the  money  from  the  original 
maker.  The  obligation  is  to  become  absolute  on  the  failure  of 
collection,  and  can  only  be  discharged  upon  the  ground  that 
the  holder  or  indorsee  has  not  done  all  that  was  incumbent  on 
him,  in  procuring  collection.  The  most  obvious  understandiiig 
between  the  parties  is,  that  the  indorsee  shotdd,  on  his  part, 
proceed  de  novo  to  make  a  demand  of  the  maker,  and  unless  the 
indorser  is  informed,  by  notice,  that  such  demand  has  not  been 
complied  with,  he  has  every  reason  to  suppose  that  he  is  not  to 
be  looked  to  on  his  indorsement.  Demand  and  notice,  there- 
fore, must  be  regarded  as  a  part  of  the  duty  imposed  on  the  in- 
dorsee, before  he  can  resort  to  the  liability  of  the  indorser  as  a 
new  maker  of  the  note.  This  demand  and  notice  should  be 
made  and  given  in  a  reasonable  time,  which  will  vary  according 
to  the  situation  and  circumstances  of  the  parties.  The  indorsee 
is  to  be  regarded,  in  some  measure,  as  the  agent  of  the  indorser 
to  collect  and  apply  the  money  in  discharge  of  his  demand. 

Having  taken  the  paper  as  a  conditional  substitute  for  his 
own  demand  against  his  immediate  debtor,  both  interest  and 
duty  concur  in  requiring  him  to  proceed  with  proper  diligence 
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against  the  party  primarily  liable.  This  diligence  does  not  ad- 
mit of  such  exact  definition  as  always  to  be  a  question  of  law, 
but  must,  it  would  seem  from  our  decisions,  be  left,  under  all 
the  circumstances  of  the  case,  to  the  decision  of  a  jury.  The 
kind  of  diligence  that  should  be  observed  and  pursued  by  an 
indorsee,  in  respect  to  the  collection  of  a  note  indorsed  before 
due,  is  well  settled  by  certain  and  acknowledged  rules,  and  is 
such  as  always  to  make  it  a  question  of  law  for  the  court. 
These  general  principles  have  not  been  always  observed  in  our 
own  decisions.  The  distinction  between  notes  indorsed  before 
or  after  due,  has  been,  in  some  instances,  confounded.  In  the 
case  of  Chadunck  ▼.  Jefers,  1  Rich.  L.  897  [ante,  260],  they  are, 
however,  recognized,  if  not  authoritatively  ruled.  This  decis- 
ion  goes  far  to  modify  the  previous  cases,  and  I  am  willing  to 
Acquiesce  in  its  correctness,  believing  that  it  will  bring  our  law 
io  the  true  and  generally  acknowledged  commercial  doctrine  on 
the  subject.  The  doctrine  is  this,  that  an  indorser  of  a  promis- 
sory note,  whether  to  bearer  or  order,  after  it  is  past  due,  is  an 
additional  maker,  with  a  postponed  liability,  depending  on  the 
diligence  of  his  indorsee,  which  must  always  be  left  as  a  ques- 
tion of  fact  to  the  jury. 

Taking  this  view  of  the  case,  which  I  am  willing  to  regard  as 
the  one  to  govern  it,  the  order  of  nonsuit,  made  on  the  circuit, 
should  be  set  aside.  For  the  purpose  of  having  the  case  tried 
according  to  these  principles,  the  case  is  sent  back  for  a  new 
trial. 

RicHABDSoM,  CNball,  Evans,  Wabdiaw,  and  Fbost,  JJ.,  con- 
curred. 


Nbobssitt  or  Dxmakd  aitd  Notiok,  and  reaMoabla  dfligeooe  thereini 
See  Chadwkk  dtOo.r.  J^en,  ante,  260,  and  note. 


Thomas  v.  Ceoft. 

[9  BiOBABiMOS's  Law,  118.] 

FoBBBASANOB  TO  8x7X  SmTFiciENT  CoNSiDEBATioir. — ^An  iindentanding  tnat 
time  shall  be  granted  the  debtor,  and  an  actual  forbearance  for  a  reason- 
able time  to  tne,  though  no  definite  time  is  specified,  is  a  sufficient  con* 
sideration  to  support  a  promise  to  guarantee  the  debt  of  another. 

FORBXABANCB   TO   SUE  80  LoNO  AS  INTEREST  IS  AnKUALLT  PaID,  Is  Sufficient 

consideration  to  support  a  promise  to  guarantee  the  debt  of  another. 
Statute  of  Limitations  Begins  to  Bun  only  when  a  full  and  complete 
cause  of  action  has  accrued.    Hence,  upon  a  guaranty  of  payment  of  the 
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debt  of  ftDOtlMr.  the  ooDsid«atio&  for  which  U  forbayrance  to  «ae  lor  » 
reuonable  time,  the  etatate  of  limitations  does  not  begin  to  operate 
until  such  reasonable  time  has  elapsed. 

Assumpsit  on  the  written  guarantieB  of  two  bonds.  The 
plaintiff  held  two  bonds  of  B.  M.  Pearson,  both  dated  in  Janu- 
ary, 1838;  one  payable  January  1,  1839,  and  the  other  March 
29,  1839.  About  February  1,  1839,  defendant's  brother  and 
brother-in-law  signed  upon  the  bonds  this  writing: 

First  bond:    **  I  guaranty  the  payment  of  the  within  bond. 

"I.  L.  Peabsoh. 
*•  R.  Cboft." 

Seocxnd  bo&d:  **  I  guaranty  the  final  payment  of  the  within 
bond.  "  I.  L.  Peabsoh. 

"R.  Cboft." 

These  guaranties  were  made  to  induce  plaintiff  to  forbear  to 
sue,  which  she  said  she  was  willing  to  do  so  long  as  the  interest 
was  paid  annually.  The  other  facts  appear  in  the  opinion. 
Under  instructions  of  the  judge,  the  jury  found  for  ihe  defend- 
ant.    Plaintiff  appealed. 

Henry  t  for  the  appellant. 

Waddy  Thompson,  and  Perry ^  wntrtL 

By  Oourt,  O'Nball,  J.  In  this  case  there  are  two  questions: 
I.  Are  the  g^uaranties  without  consideration?  2.  Is  the  plaint- 
iff barred  by  the  statute  of  limitations  ? 

1.  That  forbearance  is  a  sufficient  consideration  to  support  a 
promise  to  guarantee  an  existing  debt  can  not  be  doubted;  for 
the  debtor  obtains  advantage,  delay  of  payment,  thereby;  and 
the  creditor  is  put  to  disadvantage,  by  having  the  payment  of 
his  debt  postponed.  This  makes  forbearance  a  sufficient  con- 
sideration to  support  a  collateral  promise,  within  all  the  rules 
laid  down  in  the  elementary  books;  and  I  do  not  understand 
this  to  be  denied  by  the  learned  counsel  for  the  defendant. 
They,  however,  contend,  that  without  an  express  stipulation  for 
forbearance,  for  a  definite  time,  at  the  making  of  the  contract  of 
Pliiaranty,  the  consideration  would  not  be  sufficient.  But  I  am 
satisfied,  if  the  guarantors  sign  the  guaranty  upon  an  tmder- 
standing  that  the  debtor  shotdd  be  indulged  generally,  and 
there  be  an  actual  forbearance  for  a  reasonable  time,  it  is 
enough.  Such  seems  to  have  been  the  opinion  of  that  eminent 
judge,  Hobart,  in  the  case  of  Mapes  v.  Sidney,  Cro.  Jac.  683. 
In  that  case  it  was  held,  by  the  whole  court,  that  a  general  for- 
bearance to  sue,  accompanied  by  an  averment  that  the  plaintiff 
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did  forbear  to  bob  for  a  long  time,  to  wit,  a  y«ar  and  a  half, 
would  be  a  cmfiBcient  legal  consideration  to  support  the  promise 
to  guarantee  the  existing  debt  of  a  third  person.  It  is  true, 
Hutton  and  Winch  held  that  the  **  forbearance  to  sue/'  should 
be  considered  a  total  and  absolute  forbearance.  Hobart,  how- 
ever, held,  as  I  think  most  correctly,  that  forbearance  for  a  rea- 
sonable time  was  enough,  and  that  this  was  shown  by  the  plead- 
ings, and  therefore  the  plaintiff  was  entitled  to  recover.  This 
view  of  the  chief  justice  has  met  with,  I  think,  a  much  more 
general  concurrence  than  that  of  his  brethren.  The  case  of 
EUing  v.  Vanderlyn,  4  Johns.  237,  adopts  fully  the  judgment  of 
Chief  Justice  Hobart;  for  the  court  there  distinctly  say,  for- 
bearance generally  is  sufficient  consideiation,  "  without  setting 
forth  a  specific  time.  There  was,"  say  they,  "  a  total  forbear- 
ance for  a  long  time,  which  brings  the  case  within  ili^iee  v. 
Sidney.*' 

In  this  case,  if  it  be  assumed  that  there  was  no  stipulation 
how  long  the  plaintiff  should  forbear,  but  that  she  agreed  to 
forbear  generally,  and  did  actually  forbear  for  more  than 
four  years,  it  is,  according  to  these  cases,  amply  sufficient 
to  support  the  promise  of  the  defendant  to  guarantee  the  debt 
of  his  brother-in-law.  Bird  M.  Pearson. 

But  I  think  it  is  to  be  gathered  from  the  case  that  the  under- 
standing between  the  parties  was,  that  the  plaintiff  should  for- 
bear to  sue  as  long  ai^  the  interest  on  her  debt  was  annually 
paid,  and  this  would  be  a  forbearance  of  such  a  definite  charac- 
ter as  would  reUeve  the  case  from  the  defendant's  objection. 
The  plaintiff  had  been  informed  that  Pearson  was  in  doubtful 
circumstances;  to  the  defendant  she  communicated  her  fears 
about  the  safeiy  of  her  debt;  this  he  met  by  an  assurance  that 
Pearson  was  making  fine  crops,  and  if  she  would  give  him  time 
he  would  be  good  for  her  debt.  After  making,  in  substance, 
this  statement,  her  daughter  proves  that  her  mother,  the  plaint- 
iff, said  to  the  defendant,  "  all  she  wanted  was  to  get  the  inter- 
est on  her  money,  and  have  her  debt  secured,  and  if  he.  Doctor 
Croft,  and  I.  L.  Pearson,  would  guarantee  the  payment  of  the 
bonds,  she  would  be  satisfied.  She  said  she  did  not  wish  to  sue 
the  bonds;  that  she  only  wanted  the  debt  secured,  and  that  she 
wotdd  be  satisfied  with  the  guaranties  of  those  gentlemen."  In 
consequence  of  this,  the  defendant  and  I.  L.  Pearson  signed 
the  guaranties.  Taking  all  these  facts  together,  it  seems  to  me 
to  be  plain  that  it  was  the  understanding  between  the  plaintiff 
and  the  guarantors,  that  if  they  would  guarantee  the  lx>Dds, 
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she  would,  as  long  as  Pearson  paid  the  interest  annually,  for- 
bear to  sue.  This  conclusion  is  much  strengthened  by  the  fact 
that  Pearson  paid  the  interest  to  January,  1843,  and  that  the 
plaintiff  did  not  sue  until  after  that  time.  If,  however,  there 
be  a  doubt  about  this  construction,  still,  on  the  motion  to  set 
aside  the  Terdict  found  imder  instructions,  which  assumed  that 
there  was  no  proof  to  establish  forbearance  for  a  definite  time, 
it  is  enough  that,  in  our  judgment,  there  are  facts  from  which  a 
jury  may  find  as  I  have  suggested.  If  that  should  ultimately 
be  the  conclusion  of  the  juiy,  there  can  be  no  doubt  about  the 
defendant's  liability;  for  then  his  written  promises  to  guarantee 
Pearson's  bonds,  would  be  fuUy  within  I\/ler  y.  OivenSy  8  Hill, 
48.  For  then  the  promise  here,  would,  as  there,  be  predicated 
of  a  forbearance  to  sue  for  a  definite  time;  and  although  not 
appearing  in  the  writing,  yet  that  consideration  being  proved 
by  evidence  aliunde^  would  be  enough  to  support  the  action. 

2.  If  I  am  right  in  this  construction  of  the  testimony,  there 
can  be  no  pretense  for  the  statute  of  limitations;  for,  until  there 
was  a  default  in  the  payment  of  interest,  the  plaintiff  would  have 
had  no  right  of  action  against  the  defendant.  But  I  am  per- 
suaded that  in  no  point  of  view  can  the  statute  be  a  defense;  for 
the  rule  is  dear  that  **  the  statute  of  limitations  does  not  bogin 
to  run  or  operate  from  the  time  when  a  contract  is  actually  made, 
unless  a  full  and  complete  cause  of  action  instantly  ao*rue 
thereon:"  Ang.  on  Inm.  181. 

Let  it  be  asked  what  cause  of  action  the  plaintiff  had  on  the 
guaranty  on  the  day  of  its  date  ?  It  is  itself  collateral  and  con- 
ditional, only  to  be  enforced  if  the  original  debtor,  Pearson, 
does  not  pay.  The  plaintiff  agreed  to  forbear  to  sue  him,  and 
that  is  the  consideration  of  the  defendant's  promise.  How  then 
can  she  have  any  right  to  sue  him,  until  she  has  at  least  forborne 
to  sue  the  original  debtor  for  a  reasonable  time  ?  It  is  clear  she 
has  none.  What  is  that  reasonable  time  ?  Not  less  than  a  year 
and  a  day,  would  be  the  answer  of  Mapes  v.  Sidney,  Cro.  Jac. 
688.  Here  the  facts  lead  to  the  same  conclusion.  Dr.  Croft 
said:  Pearson  is  making  good  crops;  give  him  time,  and  he  will 
be  able  to  pay.  The  defendant  signed  the  guaranty,  February, 
1839;  the  least  he  could  expect  or  demand  was,  that  Pearson 
should,  before  suit  or  demand  of  payment,  be  allowed  to  make 
one  more  crop.  That,  in  any  point  of  view,  wotdd  carry  the  for- 
bearance to  October  or  November,  1889,  and,  possibly,  to  Jan- 
uary, 1840.  Any  of  these  periods  is  enough  for  the  plaintiff;  for 
her  writ  was  sued  out  in  June,  1848,  and  four  years  had  not 


Dec.  1845.]  Norris  v.  Wait.  283 

therefore  elapsed  from  the  accrual  of  her  right  to  sue  the  de- 
lendant.  The  motion  to  set  aside  the  yerdict,  and  for  a  new 
trial,  is  granted. 

RiGHABDSON,  EvANSy  BuTLEB,  and  Fbost,  JJ.,  concurred. 


FovBMABASCB  TO  Sus  VOB  A  Rbasonablb  Timb  is  a  sufficiently  certain  con- 
eideration  to  support  an  action:  TuUU  ▼.  Bigdow,  1  Am.  Deo.  35;  Ilamahar 
r.  Eherley,  4  Id.  477;  NobUt  ▼.  Oreen,  21  Id.  947;  Sidwdl  y.  Evans,  21  Id. 
387.  A  promise  to  forbear  in  general,  withoat  adding  any  particular  time,  is 
to  be  understood  a  total  forbearance,  but  is  a  sufficient  oonsideratioii! 
Hamaker  v.  Eherky,  aupra;  SidweU  t.  JBoatUy  tupra;  Olarh  y«  AmscK,  27 
Am.  Deo.  348;  HorUm  y.  CMt,  36  Id.  151. 

Statutb  of  Ldcitationb  Bsoihs  to  Bun  when  the  right  of  aotiam  aoomest 
TkamoB  r,  WkUe^  14  Am.  Deo.  58. 


NoBBiB  V.  Wait. 

[3  Bxobabimoh's  Law,  148.] 
If BOLioir  or  Invakt  to  Assert  Title  to  his  Pbofbbtt  when  it  Is  being 

sold  by  another,  does  not  prejudice  his  right. 
Ikiant's  Ck^NtniMATioN  OF  Sale  or  hd  Pbopbbtt,  after  he  booomee  ol 

age,  will  not  be  presumed,  unless  it  clearly  appear  that  he  reoelved  an 

equivalent  for  it. 

Tboyeb  for  a  Blave.  In  1825,  while  plaintiff  was  an  infemt, 
lu8  grandfather  made  him  a  parol  gift  of  seYezal  infant  slayea. 
Plaintiffs  father,  Henson  Norris,  sold  several  of  them  during 
plaintiff's  minority,  and  disposed  of  Caroline,  the  one  in  dispute, 
in  1839  or  1840.  Plaintiff  was  not  of  age  until  May,  1843.  In 
February,  1843,  Henson  Norris,  having  judgments  and  executions 
to  a  laige  amount  against  him,  carried  seventeen  of  his  slaves 
into  Georgia,  and  made  a  faill  of  sale  of  them  to  Reuben  Bobert- 
son,Alexander  Norris,  and  plaintiff,  and  they  executed  a  pow6r 
of  attorney  to  Anderson,  who  took  possession  of  the  negroes, 
and  hired  them  out.  Eight  of  the  negroes  were  sold,  and  the 
rest  seized  by  attaching  creditors  of  South  Carolina,  brought 
back,  and  sold  by  the  sheriff  under  executions  against  Norris. 
Henson  Norris  steted  that  the  consideration  for  the  bill  of  sale 
was  debts  due  of  one  thousand  eight  hundred  dollars,  nine  hun- 
•dred  dollars,  and  seven  hundred  dollars,  the  latter  due  plaintiff, 
and  was  exclusive  of  the  debt  due  for  the  sale  of  Caroline.  Tht 
<sase  was  submitted  to  the  jury,  and  verdict  for  defendant  ran 
dered.     Plaintiff  appealed,  and  moved  for  a  new 

Jones,  for  the  motion. 

SulUvan^  oontra. 
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By  Ooiirt,  O^Neaix,  J.  That  an  infant,  by  negleoting  to  state- 
his  title  to  a  pnrohaaer  of  his  property  from  another^  would 
thereby  prejudice  his  right,  is  a  proposition  which  can  not  be- 
en tertained  at  law;  for  the  law  presumes  an  infant  to  be  inca- 
pable of  either  understanding  or  protecting  his  rights,  and, 
therefore,  generally  shields  him  from  injury,  on  account  of 
ever}'thing  done  during  infancy.  It  is  true  if  an  infant  be  guilty  of 
a  fraud,  and  he  be  proceeded  against  in  form  ex  delicto,  he  will 
be  answerable;  as  in  the  case  of  Word  ads.  Vance,  1  Nott  &  M. 
197  1 9  Am.  Dec.  683],  where  an  infant  was  held  to  be  liable  for 
a  deceit  in  the  exchange  of  horses;  but  beyond  this  I  am  not 
prepared  to  go. 

The  great  question  in  this  case  is,  whether  the  plaintiff  haa 
done  any  act,  or  received  any  valuable  consideration,  after  he 
attained  to  full  age,  which  can  be  regarded  as  an  affirmation,  on 
his  part,  of  the  sale  of  Caroline  by  his  father  to  the  defendant. 
I  assume  that  the  plaintiff  was  of  age  in  February,  1843,  for 
that  is  the  earliest  period,  on  the  proof,  that  he  could  have  at- 
tained to  maturity;  and  to  that  period  the  judge  below  directed 
the  inquiry  of  the  jury,  and  their  finding  must  be  regarded  aa 
fixing  it  as  the  time  when  the  plaintiff  attained  to  full  age. 
After  that  time,  the  father,  Henson  Norris,  who  had  carried 
seventeen  of  his  negroes  to  Georgia,  conveyed  them  to  Reuben 
Ilobertson,  Alexander  Norris,  and  the  plaintiff.  For  what  pur- 
pose was  that  conveyance  made?  The  proof  answers — ^to  pay 
specified  debts  to  Reuben  Robertson,  Alexander  Norris,  and 
seven  hundred  dollars  due  the  plaintiff,  for  a  negro  man  sold  by 
the  grantor,  Henson  Norris,  to  McCullough.  When  these  facta 
are  thus  stated,  there  can  be  no  pretense  to  say  that  that  con- 
veyance was  satisfaction  for  Caroline,  and,  therefore,  being  ao- 
depted,  was  an  affirmation  of  her  previous  sale  by  Henson- 
Norris.  But  when  to  this  is  added,  what  further  appears  front 
the  proof,  that  the  conveyance  was  of  no  benefit  to  the  plaintiff, 
it  would  be  carrying  the  doctrine  of  implied  confirmations  a 
great  way  beyond  any  case  ever  before  decided.  The  cases  of 
confirmation,  in  this  state,  have  been  of  purchases  made  by,  or 
for,  an  infant.  In  them  it  has  been  held,  that,  by  the  retention 
of  property  bought  during  infancy,  after  full  age,  the  contract 
of  purchase  should  be  affirmed:  Cheshire  v.  Barrett,  4  McOord, 
^1  [17  Am.  Dec.  735J;  Alexander  v.  fferiot.  Bail.  Eq.  228;  Eii- 
banks  v.  Peak,  2  Bail.  497. 

These  cases  proceed  upon  the  notion  that  a  benefit  exactly 
equivalent  to  his  contract  of  purchase  accrues  to  the  adult  by 
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tho  retentiou  of  the  property  purchased  during  infancy,  and 
hence  the  law  implies  that  he  affirmed  by  such  act  the  previona 
voidable  contract.  So,  too,  I  have  no  doubt,  if  one  sell  the 
property  of  an  infant,  and  after  the  infant  attains  to  full  age, 
pays  him  for  it,  that  the  infant  cotdd  not  recover  it  from  the 
purchaser;  and  that  would  be  on  tho  ground  that  having  ac- 
cepted the  price  fi'om  him  who  had  wrongfully  sold,  he  thereby 
consented  to  waive  the  illegality  of  the  sale,  and  make  it  valid 
by  such  an  unequivocal  act  of  assent.  But  before  he  can  be 
cut  off  from  a  clear  legal  title  to  property  illegally  sold,  it  must 
be  made  clearly  to  appear  that  he  has  received,  in  money  or  prop- 
erty, an  equivalent.  The  burden  of  showing  this  rests  on  the 
defendant,  and  if  he  fails  to  establish  it  clearly,  he  can  not  ex- 
pect to  succeed.  In  this  case  it  is  perfectly  manifest  that  no 
6uch  proof  was  given;  and  I  think  the  judge  below  erred  in  sub- 
mitting to  the  jury,  that  because  the  negroes  conveyed  were  of 
greater  value  than  the  debts  for  which  it  was  proved  the  convey- 
ance was  executed,  they  might  conclude  that  the  plaintiff  ac- 
cepted the  deed  in  satisfaction,  also,  of  the  price  of  Caroline. 

But  the  plaintiff  received  no  benefit  whatever  from  the  con- 
veyance. According  to  the  proof,  eight  of  the  slaves  were  sold 
under  attachments  in  Georgia,  and  the  rest  brought  back  and 
sold  in  South  Carolina,  on  account  of  Henson  Norris'  debts. 
It  would  be  a  monstrous  doctrine  to  say,  that  the  property  of 
an  infant,  sold  by  his  father,  should  be  confirmed  to  the  pur- 
chaser by  an  illegal  conveyance,  by  the  father,  of  other  prop- 
erty to  the  infant  after  he  had  attained  to  full  age.  There 
is  nothing  in  such  a  transaction  from  which  the  legal  implica- 
tion can  arise.  The  infant  has  neither  actually  assented  to  the 
new  arrangement  (for  it  does  not  purport  to  be  in  payment  of 
the  past  sale),  nor  has  he  received  benefit  from  it,  whereby,  in 
strict  rightyhe  can  be  said  to  have  received  an  equivalent  for  his 
property. 

The  motion  for  a  new  trial  is  granted. 

BiGHABDBOH*  EvASS,  BuTLEB,  Waedulw,  and  Fbost,  JJ.y  con- 
curred. 

EsroFPBL  IN  PAIS  AB  AppUBD  TO  Invantb. — In  oonrta  of  eqidty,  we  find 
tbe  doctrine  of  estoppel  as  applied  to  infanta  much  more  definitely  settled 
than  in  oonrts  of  law.  Aa  a  general  proposition,  the  rule  may  be  stated,  that 
whenever  an  infant  has  arrived  at  the  age  of  discretion,  and  by  his  silence  or 
active  interference  has  entrapped  third  pereons,  ignorant  of  his  title  or  minor- 
Ity,  into  purchasing  from  another,  not  his  agent,  property  belonging  to  him, 
lie  will  be  estopped  In  a  court  of  chancery  from  setting  up  anch  title.    Thus 
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nrhere  a  female  infant  accepted  an  annuity  as  a  marriage  settlemeDt  in  lieu 
of  dower,  the  honse  of  lords  reversed  the  decision  of  the  court,  and  held  that 
■he  was  estopped  to  claim  dower  after  her  hashand's  death:  Drvry  v.  Drury, 
2  Bden,  39;  and  Earl  of  BucHnghamahire  ▼.  Drury,  2  Id.  60,  74.  Where  a» 
Infant  had  pnt  his  signature  as  a  sahaoribing  witness  to  a  lease  of  his  realij 
for  twenty-one  yean,  executed  by  one  who  assumed,  without  authority,  to 
act  as  his  guardian,  he  was  therel^  held  estopped  to  deny  the  validity  of  the 
lease:  Evroy  ▼.  Nicliolas,  2  Eq.  Cas.  Abr.  488.  And  where  a  tenant  for  life 
borrowed  money,  and  his  infant  son,  who  was  next  in  remainder,  was  a  wit- 
ness to  the  mortgage  deed,  the  court  held  that  he  was  estopped  to  claim  titl# 
by  not  giving  notioe  to  the  mortgagee;  and  this  case  is  particularly  strong,  for 
the  infant  did  not  know  but  had  only  heard  of  the  settlement  under  which 
his  title  arose:  WcUU  v.  CrewweU,  9  Vin.  416;  Cory  v.  Oertcben,  2  Madd.  40. 
And  a  mere  offer  has  been  held  to  be  binding:  Cecil  v.  Lord  SalUHmry^  2  Vem; 
224.  See  also  Ftrgtutm  v.  Bcho,  54  Miss.  121;  HaU  v.  T^mmoiu,  2  Bieb.  Bq. 
120;  WhitUngUm  v.  Wright,  9  Ga.  23;  8ai9agt  v.  iVMfer,  9  Mod.  85;  Stdmom 
V.  CuUa^  5  Eng.  L.  and  Eq.  93;  Ndwn  v.  tocher,  6  Jur.  (N.  8.)  202;  B,  G» 
28  L.  J.  (N.  S.)  c.  751;  Bac  Abr.,  Infancy,  I,  3;  BecheU  v.  CordUp,  1  Bra. 
C.  C.  358.  The  rule  in  courts  of  law  is  not  so  well  settled.  It  has  been  fr^ 
quently  deckured  that  the  doctrine  of  estoppel  in  poAa  has  no  application  t» 
inftmts:  Brwon  v.  McCuttt^  5  Sandf.  224;  Up$haw  v.  Oibmm,  53  Miss.  841» 
AleBeth  v.  Trabue,  69  Mo.  642;  Montgomery  v.  Oordon,  51  Ala.  877;  8im»  v. 
Efferhardt,  102  U.  8.  300;  AcU^  v.  Dygeri,  33  Barb.  176, 193;  Laekman  v. 
Wood,  25  GaL  147, 153;  Keen  v.  Coleman,  39  Pa.  St.  299;  Conroe  v.  BirdeaU, 
I  Johns.  Gfts.  127;  Conrad  v.  Lane,  26  Minn.  389.  The  reason  assigned  for 
this  rule  is,  that  if  an  infant  could  give  vitality  to  his  contract  by  l)eing 
estopped  to  deny  it,  it  would  abrogate  the  well-establiahed  rule  of  law  whibb 
disables  him  from  contracting  at  alL  If  a  legal  incapacity  can  be  removed 
thus  at  the  will  of  the  Infant,  then  the  legal  incapacity  would  have  no  legal 
force;  and  it  seems  absurd  to  say  that  what  he  can  not  do  by  express  words, 
and  directly,  he  can  do  by  the  indirect  method  of  estoppel  in^aie.  An  as- 
sertion of  estoppel  against  him  is  but  a  claim  that  he  has  assented  or  con- 
tracted. But  not  having  arrived  at  the  liQgal  age  of  ocoaent,  he  can  not  be 
said  to  have  assented  or  contracted  at  aU. 

In  C<mroe  v.  Birdeatt^  I  Johns.  Gas.  121,  Laaidng,  C.  J.,  says:  "If  an 
allegation  like  the  present  were  ever  permitted  to  destroy  an  infant's  right  of 
avoiding  contracts,  not  one  in  a  hundred  of  his  contracts  wonld  be  placed  In 
his  power  to  avoid,  for  nothing  would  be  easier  than  to  prevail  upon  the  In- 
fant to  make  a  dedaration  which  might  be  shown  as  evidence  of  deliberate 
imposition  cm  his  part,  thoogh  prompted  solely  by  the  person  intended  to  be 
benefited  by  it." 

Authorities  to  the  contruy  are  not  wanting,  however,  and  many  decisions 
may  be  found  which  maintain  the  doctrine  that  If  an  infant  of  the  age  of 
discretion,  induces  or  encourages  another  person  to  purchase  his  property 
from  third  parties,  he  asserting  no  olaim  to  it,  the  purchaser  will  hold  against 
the  infant:  OverUm  v.  BemuUr,  8  Hare,  503;  WkitingUm  v.  Wrigfu,  9  Ga.  23; 
/rwifi  V.  Merrill,  Dnd.  72;  Thomp9om  v.  Ski^Mim,  2  Jones  k  L.  110;  Com- 
mottweaUk  v.  Shnmem^  18  Pa.  St.  848»  846;  Wileim  v.  Kgger,  7  Watts  k  S. 
Ill;  Goodman  v.  WUOer,  64  Ala.  410. 

These  decisions,  seeming  to  follow  two  different  views  of  the  law,  are  not 
wholly  irreconcilable.  An  eramiwation  of  them  Indicates  that  in  an  action 
tonnding  In  oootraet»  the  doctrine  of  estoppel  can  not  be  applied  to  infante; 
and  nearly  all  the  eases  above  eited  holding  that  doctrine^  wiU  be  fo«ad  to 


Dec  1845.]  Nobbis  v.  Wait.  287 


be  mctioDB  of  that  Dfttare.  On  the  other  hand,  the  caaea  where  the  opposite 
doctrine  has  been  maintained,  nniveraally  sonnd  hi  tort,  aome  fraud,  mia- 
repreaentation,  or  deceit  having  been  practiced.  Bigelow,  in  hia  work  on 
aatoppel,  8d  ed.,  p.  516,  in  apeaking  of  tiie  rule  for  the  application  of  the  doc- 
trine aa  to  infanta,  aaya:  '*  We  do  not  aay  that  the  teat  of  the  eziatenoe  of 
an  estoppel  by  oondnct  depends  upon  the  existence  of  a  right  of  action  for 
deceit.  Bat  we  apprehend  that,  while  there  may  be  an  aatoppel  without  thia 
right  of  action  in  aome  caaea,  the  eatoppel  alwaya  ariaea  where  the  action  of 
deceit  wonld  be  maintainable;"  and  again,  in  giiring  the  reaaon  for  the  nile 
that  infanta  wOI  be  eatopped  in  caaea  aoonding  in  tort,  bat  not  in  caaea 
aoonding  in  oontraot,  he  aaya:  They  "are  liable  when  properly  aued  for  their 
torta,  in  an  action  which  doea  not  aeek  the  enforcement  of  a  contract,  or  de- 
mand damagea  for  repodiating  or  fraudulently  inducing  the  plaintiff  to  make 
a  contract;  and  in  an  action  for  fraudulent  repreaentation  of  title,  whereby 
the  plaintiff  haa  been  induced  to  expend  money  for  the  purchaae  of  property 
belonging  in  reality  to  the  defendant,  the  meaaure  of  damagea  must,  of 
course,  be  the  aum  paid.  Now,  to  prevent  a  circuity  of  action  (which,  in- 
deed, ia  the  ground  of  many  eatoppela,  if  not  also  of  thia  very  claaa  of  equi- 
table eetoppela),  it  ia  but  right  on  analogy  that  the  infant,  or/eme,  ahouM  be 
rebutted  when  proceeding  to  regain  poaaeaaion.  Certainly  thia  would  seem 
proper,  when  the  party  ao  proceeding  haa  no  other  property  with  which  to 
answer  the  purchaaer  for  the  deceit."  See,  alao,  Herman  on  Eatoppel,  sees. 
416  and  501,  and  caaea  cited  supra.  But  the  preaence  of  tort  or  fraud  will 
not,  of  itself,  uocensarily  work  an  estoppel.  If  the  tort  or  fraud  arises  from 
a  breach  of  contract,  although  there  may  have  been  false  representations  ao«l 
concealments,  the  infant  can  not  lie  charged  for  this  breach  of  his  promise  or 
contract  by  a  change  of  the  form  of  action.  But  if  the  tort  In  subsequent  to 
the  contract  and  not  a  mere  breacli  of  it,  hut  a  distinct,  willful,  and  positive 
wrong  of  itself,  then,  although  it  may  l)e  connected  with  the  contract,  the 
infant  is  liable:  FUU  v.  HaU,  9  N.  il.  441;  CampbeU  v.  8toie$,  2  Wend.  137: 
Bao.  Abr.,  Infancy,  I,  3;  OtUon  v.  Spear,  38  Vt.  3U. 

OONflRMATIO?!   OR   RaTIVICATIOII   Of    CoimtACfr    MaOB    DOmiHO    IirtAJfOTt 

Sea  Hoii  v    OnderkiU,  32  Am.  Dao.  38a 


CASES 


IN  TUB 


SUPREME  COURT 


OP 


TENNESSEE. 


George  v.  Johnson. 

[6  HUXPBBBTI,  38.] 

Rbprbsbntation  by  Vendor  that  a  Glandered  Hobsb  has  thb  Dis- 
temper ONLY,  to  conceal  the  fact  that  he  has  the  glanders,  is  as  mnoh  a 
mggestio/aUi  and  guppresaio  vert  as  to  represent  an  unsound  horse  as 
sound,  or  as  to  conceal  the  unsoundness, 

&XMARK  OF  VbNDOR  AFTBR  THB  CoMPLBTION  Of  A  Ck)NTBACT  for  the  sale 
of  a  horse,  and  when  the  vendee  has  come  to  take  it  away,  that  he 
*'must  take  the  horse  at  his  own  risk,"  comes  too  late;  and  when,  in 
such  a  negotiation,  a  fraudulent  concealment  or  false  suggestion  takes 
plaoe,  such  a  remark  at  any  stage  of  the  ooDtract,  although  it  might 
negative  the  allegation  of  warranty,  would  not  exonerate  the  party  from 
the  consequences  of  the  fraud  produced  by  the  suppression  of  truth  and 
the  suggestion  of  falsehood. 

Appeal  by  George,  defendant  below,  from  yerdiot  and  jndg* 
ment  against  him. 

l^rewhii  and  Gaut,  for  the  plaintiff  in  error. 

Bowles,  for  the  defendant. 

By  Court,  Bebsb,  J.  All  the  horses  of  (George  had  the  fatal 
and  malignant  disease  called  the  glanders,  and  one  of  them  had 
died.  The  proof  in  the  record  induces  the  belief  that  George 
well  knew  the  nature  and  character  of  the  disease;  in  this  state 
of  things  he  sold  one  of  his  horses  to  Johnson,  telling  him  at 
the  time  that  the  horse  had  the  distemper,  that  all  his  horses 
had  the  distemper,  and  that  one  of  them  had  died  of  it.  John- 
son said  he  did  not  mind  the  distemper,  but  a  glandered  horse 
he  would  not  have  at  all.     A  yoke  of  oxen  were  to  be  given  for 
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the  horse,  and  n  due  bill  or  note  for  seyen  dollars.  The  con- 
tract was  completed,  the  note  given,  and  Johnson  about  to  take 
away  the  horse,  when  George  said  he  must  take  the  horse  at  his 
own  risk.  The  court  charged  that  to  represent  untruly  that  a 
glandered  horse  had  the  distemper  only,  or  to  conceal  the  fact 
that  he  had  glanders,  would  be  as  much  a  auggestiofalaiy  and  sup- 
pressio  veri,  as  to  represent  an  unsound  horse  as  sound,  or  as  to 
conceal  the  unsoundness;  and  that  the  remark  made  at  the  time 
it  was,  that  Johnson  must  take  the  horse  at  his  own  risk,  came 
too  late.  In  all  this  the  court  was  correct:  and  as  to  the  last 
point,  he  might  have  added,  that  when  in  such  a  negotiation  a 
fraudulent  concealment  or  false  suggestion  takes  place,  such  a 
remark  at  any  stage  of  the  contract,  although  it  might  negative 
the  allegation  of  warranty,  would  not  exonerate  the  party  from 
the  consequences  of  the  fraud  produced  by  the  suppression  of 
truth  and  the  suggestion  of  falsehood. 
Let  the  judgment  be  affirmed. 

SappRBsno  VsRi  Vitiatb  a  Oontraot  Bqitallt  with  Svooisno  Falsi: 
Beard  y,  Caatpbett,  12  Am.  Dec.  362;  PeeUu  v.  Stephens,  6  Id.  660.  If  the 
rendor  of  property  know  of  a  latent  defect  in  it  that  could  not  be  diBoovered 
by  a  man  of  ordinary  obeervation,  he  is  bound  to  diBcloee  it,  and  if  he  do  not, 
he  is  liable  in  damages  at  the  suit  of  the  Injured  party:  Cfardwell  v.  Afc- 
OeUtrnd,  3  Sneed,  150. 

Vkkdor*s  Liability  to  Acnov  pob  Falsi  AnriBMATioirs;  See  Medlmry  v, 
WtUmm^  39  Am.  Deo.  726,  and  caeei  collected  in  the  note  thereto.  Every 
representation  made  of  the  thing  sold  must  be  bonajide^  without  the  suppres- 
sion of  the  truth,  or  the  suggestion  of  a  falsehood.  In  either  case  the  seller 
would  be  liable.  But  if  the  representation  contains  the  whole  truth,  noth« 
ing  more,  nothing  less,  no  liability  will  attach,  as  in  such  oaae  the  buyer  ii 
bound  to  take  notioe  of  such  representations  as  are  trathfiilly  made  to  him: 
Oibbs  Y.  OdeU,  2  Ooldw.  132,  affirming  the  principal 


Eakes  v.  The  Skaha. 

[6  Hmcpmann,  68.] 
Abbbtino  WB<»ra  Pbbson.— Officer  arresting  a  snppoaed  falim  without 
warrant,  most  act  in  good  faith  and  upon  grounds  of  probable  sospicioa 
that  the  person  arrested  is  the  actual  felon.  The  governor's  official  proc- 
lamation, that  a  felony  has  been  committed,  and  offsiing  a  reward  for 
the  arrest  of  the  felon,  is  not  to  be  disregarded  beoanae  pobUahed  in  a 
newspaper,  if  so  required  by  law. 

InDicnfENT  against  Eanes,  a  constaUey  for  an  aasanlt  and  bat- 
tery.   Verdict  and  judgment  for  the  state.    The  fBota  appear  in 

the  opinion. 
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Sneed,  for  tbe  detendani. 

Ewmphreys^  attorney  general,  for  the  state. 

By  Oourty  Bkbsb,  J.  In  1840,  a  murder  was  oomxnitted  Id 
the  county  of  Franklin  by  one  Payne  upon  the  body  of  one 
Coltart.  Payne  made  his  esoape,  and  the  governor  of  tiie  state, 
in  pursuance  of  law,  made  his  official  proclamation,  offering  a 
leward  for  the  apprehension  of  the  criminal,  and  containing  a 
description  of  his  person.  The  coroner  of  Franklin  county  also 
wrote  to  some  one  in  Sullivan  county,  mentioning  the  murder 
and  describing  the  culprit.  The  plaintiff  in  error  was  a  con- 
stable of  Sullivan  county,  and  had  seen  the  proclamation  of  the 
governor  in  the  newspapers,  and  the  letter  of  the  coroner  of 
Franklin,  above  referred  to.  John  W.  Martin,  the  prosecutor, 
came  into  Sullivan  county  at  a  i)eriod  after  the  time  of  the  mur- 
der with  an  interval  sufficient  for  him  to  have  traveled  from 
Franklin  county.  He  was  on  his  way  to  the  residence  of  some 
relatives  in  the  village  of  Kingsport,  of  the  name  of  Payne, 
when  he  was  arrested  by  the  plaintiff  in  error  and  others  as  be- 
\ing  Payne,  the  homicide.  The  particulars  of  personal  descrip- 
Vtion  annexed  to  the  governor's  official  proclamation,  applied,  in 
iK>me  respects,  to  the  prosecutor,  and  in  others  did  not  apply. 
Eanes  was  indicted  for  an  assault  and  battery  on  the  prosecutor. 
Upon  the  trial  the  circuit  court  charged  the  juiy  that ''  the  de- 
fendant, having  assumed  to  act  upon  the  newspaper  publication 
of  the  governor's  proclamation,  acted  at  his  peril,  whether  rely- 
ing on  the  proclamation  or  information  derived  from  others; 
and  if  he  was  mistaken  in  the  individual  he  arrested,  he  was 
guilty  of  false  imprisonment,  or  of  an  assault  and  battery,  ac- 
cording to  circumstances — ^neither  would  the  letter  from  the 
coroner  spoken  of  be  any  justification  to  the  officer.  That  it 
would  be  a  dangerous  principle  to  say  that  any  officer  in  the 
state,  upon  a  proclamation  being  published  in  a  newspaper  by 
the  governor,  might  arrest,  upon  that  alone,  any  individual  that 
he  might  suppose  had  either  a  real  or  fancied  resemblance  to  the 
person  described  in  the  proclamation.  It  would  be  jeopardizing 
tho  liberty  of  the  citizen  too  much.''  The  result  of  this  charge 
Ih  to  hold  an  officer,  arresting  without  warrant,  guilty  of  assault 
and  batteiy  in  every  case  except  one — ^the  arrest  of  the  actual 
felon — no  matter  with  what  honest  belief,  good  faith,  and  prob- 
able grounds  the  officer  may  have  acted.  We  can  not  concur  in 
this  view  of  the  matter.  The  liberty  of  the  citizen  is  so  highly 
legarded  that  the  officer  arresting  a  supposed  felon,  without  war-^ 
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iBnt,  mtist  act  in  good  faith,  and  upon  grounds  of  probable 
suspicion  that  the  person  to  be  arrested  is  the  actual  felon.  If 
he  may  not,  under  such  circumstances,  make  an  arrest,  the  es- 
cape of  criminals  would  be  but  little  obstructed  by  the  official 
proclamation  of  the  goyemor,  and  the  police  of  the  state,  in- 
stead of  being,  as  public  policy  urgently  requires,  vigilant  and 
effective,  would  be  altogether  the  contrary.  The  governor's 
official  proclamation  is  not  to  be  disregarded  because  published 
ill  a  newspaper.  That  is  the  mode  of  publication  indicated  by 
Liw.  The  general  principle  above  stated  has  been  long  and  well 
settled:  See  1  Russ.  Cr.  503,  504;  2  Stark.  Ev.  439,  440,  and 
the  cases  there  dted. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a  new 
trial  be  had,  when  the  law  will  be  charged  as  laid  down  in  this 
opinion. 

Arrist,  LuunuTT  fob  Makoto  oh  the  Wboko  Person — ^It  may  and  doea 
otton  happen  that  an  innooent  person  ia  arrested  either  by  an  officer  of  the 
law  acting  nnder  a  warrant  naming  another  person,  or  by  an  officer  acting 
without  any  warrant,  or  by  a  private  individnal  npon  his  own  responsibility, 
and  it  becomes  necessary  to  know  just  how  far  the  officer  or  private  individual 
making  such  arrest  renders  himself  liable  for  the  tort  thus  committed.  The 
usual  actions  in  such  cases  are  false  imprisonment,  trespass  vi  et  armia,  or  an 
indictment  for  assault  and  battery.  We  will  consider  these  Haasfls  in  their 
respective  order,  and  first  then  that  class  of  cases  where  the  officer  has  a  war- 
rant, as  for  A.  B.,  and  acting  under  it,  he  arrests  G.  D.  In  such  cases  the 
rule  at  common  law  is  well  established  that  he  can  not  justify  nnder  the  writ 
for  the  arrest  of  C.  B.,  even  though  he  was  the  person  intended,  unless  he 
can  show  that  he  was  known  as  well  by  the  one  name  as  by  the  other:  Mead 
V.  ffenos,  7  Cow.  332;  ShadgeU  v.  Clipaon,  8  East,  328;  Ormoold  v.  Sedgwick, 
I  Wend.  126;  AftUer  v.  Fbley,  28  Barb.  630;  SeoU  v.  Ely,  4  Wend.  5S5;  Hayt 
▼.  Bwh,  1  Man.  &  G.  784;  I>unat<m  v.  Pateraon,  2  Com.  B.  (N.  S.)  495| 
McMahan  v.  Qreen,  34  Vt.  70.  In  the  case  of  ShadgeU  v.  CUpwn,  aupra, 
Josiah  Shadgett  was  arrested  by  the  name  of  John,  The  officer  was  held  li^ 
ble  in  an  action  for  false  imprisonment.  The  court  said  process  ought  to  de- 
scribe the  party  against  whom  it  is  meant  to  be  issued;  Mid  the  arrest  of  one 
person  can  not  be  justified  under  a  writ  sued  out  against  another.  In  OriB* 
vHjld  v.  Sedgwick,  aupra,  process  was  issued  from  a  court  of  equity  to  attach 
for  contempt  Samuel  S.  Griswold,  and  was  served  upon  Danid  S.  Griswold, 
the  person  really  in  contempt  and  against  whom  the  order  was  made.  As  soon 
as  the  officer  discovered  the  mistake  in  the  attachment,  the  prisoner  was  dis- 
enlarged.  He  thereupon  brought  trespass  for  false  imprisonment  against  the 
officer,  and  it  was  held  the  latter  was  liable.  In  Hojfe  v.  Bush,  eupra,  the  war- 
rant described  the  party  as  John  Hoye,  while  his  real  name  was  Richard  Hoye. 

It  was  urged  upon  the  court,  that  inasmuch  as  he  was  the  party  against 
whom  the  warrant  was  intended  to  be  issued,  therefore  the  defendant 
was  justified  in  arresting  the  plaintiff  under  the  warrant;  but  Tindal,  C. 
J.,  after  citing  and  stating  the  facts  in  Rex  v.  Hood,  1  By.  ft  M.  C.  C.  281, 
a  somewhat  similar  case,  says:  "  In  that  case,  as  in  the  present,  the  defend- 
ant was  held  not  to  have  brought  himself  within  the  protection  of  the  war* 
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rant,  by  showing  that  the  party  arrested  was  the  peraoa  to  whom  the  war- 
rant waa  really  intended  to  apply.  It  is  said  that  it  will  be  attended  with 
dangerous  consequences  if  felons  can  escape  through  snch  informalitiee.  It 
would  be  dangerous  if  a  person  whose  offioe  is  wholly  ministerial  were  allowed 
to  sit  in  judgment,  and  say  who  is  the  unnamed  person  intended  by  the  war* 
rant  which  he  is  required  to  execute.  *  *  *  In  this  case  I  am  of  optnioo 
that  the  imprisonment  was  not  justified  by  the  warrant."  Where  the  wrong 
person  has  been  arrested  but  by  his  own  misrepresentations  or  misstatement^ 
the  rule  is  different.  If  there  was  lawful  ground  for  arresting  A.  R ,  and  C. 
D.  represents  himself  to  the  officer  to  be  A.  B.,  and  is  arrested  in  consequence 
of  such  misrepresentation,  he  has  plainly  no  valid  ground  for  complaining  of 
the  imprisonment,  which  naturally  resulted  from  his  own  act:  Dwuton  v. 
Paterwn,  2  C.  B.  (N.  S.)  495;  S.  C,  26  L.  J.  0.  P.  267.  But  after  he  has 
giren  notice  that  he  is  not  the  person  he  represented  himself  to  be,  he  can 
not  lawfully  be  detained  for  a  greater  length  of  time  than  may  be  reasonably 
neceasary  to  ascertain  which  of  the  several  statements  he  has  made  is  in  ac- 
cordance with  the  truth:  Id.  A  warrant  wherein  the  only  description  of  the 
accused  Is,  "a  person  whose  name  is  unknown,  but  whose  person  is  well 
known,  of  Vassalboro,  in  the  county  of  Kennebec,"  is  too  defective  in  matter 
of  substance  to  afford  any  protection  to  the  officer  who  makes  an  arrest  upon 
it:  Harwood  v.  Sipherst  70  Me.  464.  Although,  as  we  have  seen,  an  officer 
arresting  a  person  not  named  in  the  warrant  is  liable,  yet  if  he  call  in  a  pri- 
vate citizen  to  aid  him  in  making  the  arrest,  the  person  who  is  thus  called 
on  is  protected  by  the  call  from  being  sued  for  rendering  the  requisite  assist- 
ance.  "It  was  enough  that  he  was  a  sheriff,  or  deputy  sheriff,  or  £9101011 
public  offleer,  who  called  on  him  for  aid  in  the  execution  of  his  office:  it  waa 
his  duty  to  yield  immediate  obedience  to  the  demand.  The  nature  of  the  case 
requires  that  there  should  be  no  delay  in  rendering  the  requisite  assistance; 
no  nice  inquiry  into  the  written  authority  of  the  sheriff  to  do  what  he  is  do- 
ing. It  is  sufficient  that  the  officer  asks  for  aid  in  a  matter  in  which  he  has 
by  law  a  right  to  ask  for  aid,  and  that  he  is  a  known  publio  officer:**  Me- 
Mohan  V.  Qreen,  34  Vt.  72. 

Oftiokr  Abrkstino  without  a  Wabraht,  oh  Suspioiok,  Kta— If  a  sher- 
iff, constable,  or  other  peace  officer  has  reasonable  ground  to  suspect  that  a 
felony  has  been  committed,  he  is  justified  in  arresting  the  person  suspected, 
of  his  own  accord,  without  any  warranty  even  though  it  afterward  appear 
that  no  felony  had  been  committed:  iS<tifiitie/  v.  Paiifnei  1  Doug.  358;  Bechtith 
V.  PhUbyy  6  Bam.  k  Cress.  635;  Davis  v.  RuueU,  5  Bing.  364;  Bohan  v.  Sawin^ 
5  Cush.  281;  Holley  v.  Mix,  3  Wend.  350;  S.  C,  20  Am.  Dec.  702,  and  see 
cases  cited  in  the  note;  Eanes  ▼.  The  State^  6  Humph.  53,  the  principal  case; 
Bac.  Abr.,  Constable,  C;  Allen  on  Sheri£&,  114.  The  reason  of  the  rule  is 
thus  given  in  Bohan  v.  Savnn,  supra,  by  Dewey,  J. :  "  The  public  safety,  and 
the  due  apprehension  of  criminals,  charged  with  heinous  offenses,  imperiously 
require  that  such  arrests  should  be  made  without  warrant  by  officers  of  the 
law.  As  to  the  right  appertaining  to  private  individualB  to  arrest  without  a 
warrant,  it  is  a  much  more  restricted  authority,  and  is  confined  to  cases  of 
the  actual  guilt  of  the  party  arrested;  and  the  arrest  can  only  be  justified  by 
proving  such  guilt.  But  as  to  constables  and  other  peace  officers,  acting  offi- 
cially, the  law  clothes  them  with  greater  authority,  and  they  are  held  to  be 
justified,  if  they  act,  in  making  the  arrest,  upon  probable  and  reasonable 
grounds  for  believing  the  party  guilty  of  a  felony;  and  this  is  all  that  is  neo- 
essary  for  them  to  show,  in  order  to  sustain  a  justification  of  an  aireat,  for 
the  purpose  of  detaining  the  party  to  aw.iit  further  proceedings  under  a  com- 
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pfaint  on  oath  and  a  wamuit  thereon.''  Where  an  officer  thos  anesta  a  per* 
eon  without  a  warrant,  he  ehoald,  within  a  reaaonable  time  after  each  arrest^ 
take  the  priaoner  before  a  magfetate  to  have  hia  suspicion  judicially  yerified. 
And  the  reasonableness  of  the  time  is  generally  a  question  of  fact  for  the 
Jnty:  Harri$  v.  The  CUij  o/Atlania,  62  Ga.  291;  Cochran  ▼.  Toher,  14  Minn. 
885.  In  this  last  case,  the  person  was  detained  in  the  custody  of  the  sheriff 
fire  days,  waiting  the  requisition  of  the  governor  of  Illinois,  and  then  released 
without  hairing  been  taken  before  a  magistrate,  although  there  was  nothing 
to  prevent  taking  him  beftwe  one  immediately  upon  his  arrest  The  court  held 
that  such  detention  was,  as  a  matter  of  law,  unreasonable. 

Absest  bt  a  Pbtvats  Person  without  Wabkant. — Where  a  private 
person  has  arrested  an  innocent  person,  in  an  action  brought  against  him  for 
such  arrest,  he  must  prove  to  the  entire  satisfaction  of  a  jury  that  a  felony 
had  actually  been  committed,  and  that  the  circumstances  were  such  that 
they  theuMel  ves,  or  any  reasonable  person,  acting  without  paMion  or  prejudice, 
would  fairly  have  suspected  the  plaintiff  of  being  the  person  who  had  com- 
mitted it:  Alien  v.  Wright,  8  Car.  k  P.  622;  Reuck  v.  MeOregor,  32  N.  J.  L. 
70;  AUen  v.  Leonard,  28  Iowa,  529;  Chinn  v.  if orrw,  2  Car.  ft  P.  861;  Stone- 
house  V.  Elliott,  6  T.  R.  315;  BroekwayY.  Cratqfiml^  3  Jones'  L.  (N.  C.)  433; 
Uottey  V.  Mix,  3  Wend.  350;  8.  C,  20  Am.  Dec.  702;  TeoQorden  v.  Chraham, 
31  Ind.  422;  Byan  v.  Donndly,  71  lU.  100.  In  Reuek  v.  AfcOregor,  mtpra, 
the  plaintiff  came  to  the  defendant's  store  with  a  piece  of  felt  doth,  contain- 
ing about  three  yards,  which  he  offered  to  sell.  Defendant  examined  it  care- 
fully, remarked  that  he  had  seen  it  before,  and  then  said  that  it  had  been 
stolen  out  of  his  store.  Angry  words  followed.  The  defendant  then  called 
a  policeman,  and  had  plaintiff  arrested.  It  was  not  in  fact  defendant's  doth, 
although  similar  in  many  respects  to  a  piece  he  had  had  misplaced  or  stolen. 
Plaintiff  obtained  a  verdict  for  three  thousand  dollars  damages.  Upon  apiMal, 
the  oourt  say:  "We  can  not  fail  to  pronounce  this  a  very  striking  instance  of 
roirtaken  identity,  without  any  evil  design  against  the  plaintiff,  and  founded 
upon  such  rsaaonable  grounds  of  relief  as  would  be  suffident,  at  least,  to  re- 
lieve the  defendant  from  any  charge  of  malidous  prosecution,  had  he  made 
eomplaint  to  the  magistrate  before  the  arrest,  and  quite  suffident  to  author- 
ise tiie  defendant  to  arrest  the  plaintiff,  without  warrant,  {/*  the  proof  tfiot  a 
filony  had  been  eomndUed  had  been  complete.  The  proof  is  not  clear  that  a 
laieeny  of  McGregor's  cloth  had  been  committed,  yet  he  never  found  it,  and 
there  is  nothing  in  the  case  to  induce  us  to  think  that  he  feigned  it,  or  that 
he  did  not  believe  it,  but,  on  the  contrary,  the  drcumstaace  would  reason- 
ably create  the  belief  in  the  mind  of  McGregor  that  his  cloth  had  been 
stolen."  And  they  held  that,  considering  these  circumstances,  the  verdict 
was  excessive,  and  granted  a  new  triaL  Evidence  of  a  reasonable  suspidon 
of  a  fdooy  may  be  given  in  evidence  to  mitigate  the  damages,  where  no 
felony  is  proved:  Clunn  v.  Morris,  2  Car.  &  P.  361;  Sogers  v.  Wilson,  Minor 
(Ala.),  407.  Where  the  defendants,  without  any  process,  went  to  the  house 
where  the  plaintiff  was  sleeping,  searched  the  house,  made  her  get  out  of  bed 
and  dress  in  their  presence,  aod  took  and  lodged  her  in  a  police  station,  on  a 
charge  of  larceny,  ^ich  proved  to  be  wholly  unfounded,  the  defendants 
offered  to  prove  by  one  of  themadves,  in  mitigation  of  damages,  that  when 
he  came  home  in  the  evening  his  wife  informed  him  that  two  hundred  dol- 
lars were  stolen,  she  having  the  same  day  discharged  the  plaintiff  as  a  ser- 
vant, but  it  was  held  incompetent,  as  the  charge  was  entirdy  false,  no  money 
having  been  stolen:  liffon  v.  Donnelly,  71  111.  100. 

But  where  a  felony  has  actually  been  committed,  the  rule  is  as  above  stated. 
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Mid  the  roMonaMgnMi  of  it  is  aptly  stated  hj  PwMfw,  J.,  in  Broehoajf  t. 
Cfraw/ordt  8  Jonas'  L.  438»  and  briefly  applied  to  the  faots  of  that  case: 
'*  What  has  the  plaintiff  (if  he  be  a  good  citiasn)  to  oompbun  of?  A  felony 
is  committed,  and  the  felon  escapes;  he  is  advertisedy  and  a  reward  of  one 
hundred  dollars  ii  offisred  for  his  apprehension.  The  plaintiff  bears  a  close 
resemblance,  both  in  dress  and  personal  appsannoe»  to  the  sospectai  person; 
his  assodatiooi,  and  fiTedness  in  his  position  as  a  member  of  the  oommonity, 
do  not  place  him  above  the  marks  of  honest  suspicion,  which  attach  to  him 
because  of  the  close  resemblance  to  the  man  who  figures  nnder  the  reward  of 
one  hundred  dollars,  as  a  fugitive  from  justice.  Has  he  eanse  to  complain  f 
Ought  he  not  rather  to  congratulate  himself  that  he  lives  in  a  land  where  jus- 
tice is  administered  with  a  steady  hand  ?  And  if  occasionally  *  the  wrong 
pfwsenger  is  waked  up,*  every  good  citizen  should  bear  in  mind  that  it  was 
meant  for  the  best^  and  will  work  around  for  the  good  of  the  whole." 

Abrest,  What  is,  avd  Liabiutt  of  MAaisTBATx  lanmro  Void  Wab- 
rant:  See  note  to  Btmdi  v.  OokL^  19  Am.  Dec  485-483,  where  these  snbjeote 
are  diaonssed. 


Whitb  v.  Vann. 

[6  HnxFrntx-n,  70.] 
COMMOK  CaBBIXBS  MAT  ADVANCE   TO   THS   FOBWABDHTO  AOSNT  OF  OOODS 

the  existing  duuges  upon  them,  and  the  consignees  and  owners  are  liable 
to  refund  the  same,  and  no  private  arrangements  of  the  consignee  with 
the  forwarding  agent  will  affect  the  right  of  the  common  carrier  to  re- 
cover. 

Assumpsit.    Verdict  and  judgment  for  plaintiff.    The  facta 
aafficiently  appear  in  the  opinion. 

Croeier  and  Swan,  for  the  plaintiff  in  enor. 

Lyon,  for  the  defendant  in  error. 

By  Court,  Beese,  J.  The  plaintiff  in  error,  a  wholesale  and 
commission  grocer  in  the  town  of  Enoxrille,  purposing  to  pur- 
chase and  have  forwarded  to  that  place  from  New  Orleans,  and 
from  the  eastern  cities,  by  the  way  of  New  Orleans,  and  up  the  Ten- 
nessee river,  a  considerable  amount  of  merchandise  in  his  line, 
sold  to  Beese,  Ferric  ^  Banks,  who  were  the  lessees  of  the 
TuBcumbia  and  Decatur  Bailroad,  and  forwarding  agents  for  all 
persons  engaged  in  trade  above,  the  steamer  Guide,  of  which  he 
had  been  former  owner,  and  stipulated  with,  and  directed  Beese, 
Eerrie  &  Banks  that  the  price  of  said  steamer  should  be  paid 
by  their  advancing  on  behalf  of  said  White  the  charges  upon  Ida 
merchandise  for  freights,  storage,  etc.,  below  and  above  Deca- 
tur. He  also  informed  Hugh  L.  McClung,  one  of  the  own- 
ers of  the  steamer  Hark- Away,  of  this  arrangement  with  Beese, 
Ferric  &  Banks;  and  he  made  an  agreement  with  said  Mo- 
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Clung  to  freight  his  goods  upon  the  Hark-Aivay.  The  defend- 
ant in  error,  Joseph  Vann,  was  the  owner  of  the  steamer  Hols- 
ton,  a  boat  which  had  been  employed  in  transporting  goods  and 
passengers  between  Decatur  and  Knorville,  and  intermediate 
points;  but  it  was  the  intention  of  the  owner,  upon  the  first  con- 
sideiable  rise  in  the  Tennessee  river,  adequate  to  that  purpose, 
to  transfer  it  below  the  Muscle  Shoals,  and  employ  it  in  business 
there.  The  master  of  this  boat.  Chapman,  ignorant  of  the  state  of 
accounts,  or  of  any  special  agreement  between  White  and  Reese, 
Ferrie  &  Banks,  and  ignorant  also,  of  any  special  contract  between 
White  and  the  owners  of  the  Hark- Away ,  to  transport  his  goods, 
applied  to  Beese,  Fezrie  &  Banks  for  goods  to  ship  to  Enox- 
▼ille,  and  among  other  goods,  for  those  of  White.  The  clerk 
of  Beese,  Ferrie  &  Banks  refused  to  deliyer  to  him  the  goods, 
unless  he  would  pay  the  charges  which  there  existed  against 
him  for  freight,  storage,  etc.  This  he  paid  to  Beese,  Ferrie  &, 
Banks,  receiyed  the  goods  and  a  bill  of  lading  thereof,  in  which 
such  charges  and  payments  were  stated,  and  delivered  the  goods 
safely  to  the  clerk  of  White  in  Enoxville.  White  paid  to  Vann 
the  freight  from  Decatur  to  Enoxville,  but  refused  to  pay  ad- 
vances made  by  Yann  for  pre-existing  charges.  To  recover 
these,  this  action  is  brought.  It  was  proved  in  the  case  by 
several  enlightened  merchants  and  well-informed  owners  of 
steamboats,  that  it  is  the  long  and  well-established  custom  and 
usage  of  trade,  not  only  on  the  Tennessee  river,  but  throughout 
the  United  States,  for  freighters  of  goods  to  advance  to  the 
forwarding  agents  the  existing  charges  upon  them,  which  the 
consignees  and  owners  are  liable  to  refund;  that  this  usage  is 
indispensable  to  the  successful  prosecution  of  commercial  oper- 
ations, and  of  great  and  mutual  advantage  to  all  parties.  The 
position  of  Beese,  Ferrie  &  Banks  as  lessees  of  the  Tuscumbia 
and  Decatur  Bailroad,  made  them  necessarily  and  exclusively 
the  general  agents  of  all  the  owners  of  merchandise  shipped 
from  that  point  to  any  point  above;  and  moreover,  it  is  in  proof 
that  they  were  the  special  agents  of  White  to  ship  his  goods. 
When,  ttierefore,  they  shipped  White's  goods  upon  the  terms 
proved,  those  terms  bound  White.  The  private  arrangements 
between  White  and  his  agents  and  the  private  instructions  given 
to  them,  can  not,  on  well-settled  principles,  affect  the  rights  of 
Vann.  See  Walker  v.  Skipwith,  Meigs,  502  [83  Am.  Dec.  161]. 
If  indeed  Vann  or  his  agents  had  known,  or  had  good  reason  to 
believe  the  fact  that  White  had  previously  paid  these  charges, 
then,  indeed,  Vann  ought  not  to  recover;  and  this  the  circuit 
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court  charged  the  jury.    The  yerdict  which  was  randeied  is  sus- 
tained  by  the  evidence  in  the  record,  and  there  is  no  enor  in  the 
opinion  or  action  of  the  court. 
The  judgment,  therefore,  must  be  affirmed. 


Seampeb  t;.  Tebcplb. 

[6  HuiopHBKn,  lis.] 

lb  GLAm  A   RSWABD   POB  THS   AbSBST  OW  A   PlBflOH   niKBa  UVBt  HATV 

BEER  A  Contract,  i,  e.,  an  agreement  on  the  one  side  to  givte,  and  on 
the  other  to  reoeive,  and  there  ooald  be  no  sach  agreement  if  the  arreal 
was  made  in  ignorsnoe  that  a  reward  was  offered. 
DspoTT  Shebivf  Makino  ak  Aruest  nr  thb  Lnri  of  his  Dutt,  and 
when  sent  by  the  principal  sheriff  to  attend  to  it  in  his  stead,  can  not» 
as  a  matter  of  paUic  policy,  be  entitled  to  olaim  a  reward  oSiered  for 
snch  arrest. 


AssuicpsiT.  Verdict  and  judgment  for  plaintifis.  The  facta 
appear  in  the  opinion. 

TUmey,  for  the  plaintiff  in  error. 
Venable,  for  the  defendants  in  error. 

By  Court,  Tubuet,  J.  This  is  an  action  brought  by  Lassater 
and  Temple  against  Stamper  to  recover  the  sum  of  two  hundred 
dollars,  which  they  allege  is  due  to  them  as  a  reward  for  arresting 
GnmTille  B.  and  Alfred  D.  Alexander,  chaiged  with  murdering 
the  son  of  Stamper. 

The  bill  of  exceptions  discloses  the  following  state  of  tacim: 
Some  time  in  the  month  of  September,  1848,  the  son  of 
Stamper  was  killed,  and  himself  seyerely  wounded  by  the  two 
Alexanders.  On  the  eyening  after  the  unfortunate  affiny,  there 
were  several  persons  at  Stamper's  house — he  was  lying  on  a  bed 
laboring  tmder  great  bodily  pain  from  his  woimds,  and  great 
mental  anguish  for  the  loss  of  his  son,  who  was  at  the  time  a 
corpse  in  his  house,  his  wife  and  daughters  half  distracted. 
The  subject  of  arresting  the  Alexanders  was  spoken  of.  Stamper 
said  that  he  did  not  expect  they  would  be  taken  that  night;  that 
he  would  put  out  a  reward  ahead  of  them;  that  he  got  up  and 
went  into  the  yard  where  most  of  the  company  were  assembled, 
and  observed  that  he  would  give  a  reward  of  two  hundred  dol- 
lars to  any  person  who  would  apprehend  the  Alexanders.  To 
this  remark  one  of  the  company  observed,  "  Mr.  Stamper,  I 
don't  want  your  money;"  to  which  Stamper  replied,  ''  Oentle- 
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men»  I  did  not  mean  it  for  you."  This  is  all  the  proof  as  to  the 
reward  for  £he  arrest  being  offered  by  Stamper. 

Joseph  Newman,  the  sheriff  of  the  county,  deposes,  that  on 
the  evening  of  a  day  in  September,  1843,  he  received  a  message 
from  Stamper  informing  him  that  his  son  had  been  murdered 
and  himself  severely  wounded,  and  requesting  him  to  come  im- 
mediately to  his  house.  Witness  having  just  returned  from 
Nashville,  and  being  much  fatigued,  declined  going,  but  sent 
his  deputy,  Jonathan  Lassater,  one  of  the  plaintiffs,  who,  on 
the  next  morning,  delivered  to  him  the  bodies  of  the  two  Alex- 
anders, whom  he  had  arrested  without  process. 

This  was  all  the  testimony  in  the  case.  The  court  charged 
the  jury,  ''  that  to  entitle  the  plaintiffs  to  recover  against  the 
defendant,  he  must  have  made  himself  liable  to  them  by  con- 
tract. If  the  Alexanders  murdered  his  son  and  fled,  and  were 
arrested  by  the  plaintiffs,  the  defendant,  in  the  absence  of  a  con- 
tract to  that  effect,  would  not  be  bound  to  pay  them  any  re- 
ward. If  the  Alexanders  killed  defendant's  soiy  and  fled,  and 
upon  that  defendant  offered  a  reward  of  two  hundred  dollars  to 
any  person  who  would  arresf  them,  saying,  at  the  same  time,  that 
he  did  not  make  his  proposition  to  any  person  who  was  present, 
and  the  plaintiffs  were  present,  they  would  not  be  entitled  to  a 
recovery;  that  if  the  defendant  offered  a  reward  of  two  hundred 
dollars  to  any  person  who  would  arrest  the  Alexanders,  and  the 
plaintiffs,  after  the  offering  the  reward  by  the  defendant,  but 
before  they  knew  that  it  had  been  offered,  arrested  the  Alex- 
anders, for  the  murder,  the  &ct  that  they  were  at  the  time 
ignorant  that  the  reward  had  been  offered,  would  be  no'ground 
of  defense  against  a  suit  brought  for  its  recovery." 

In  this  charge  the  whole  court  agree  that  there  is  error.  The 
judge  in  the  first  place  charged  the  jury,  that  there  must  be  a 
contract  of  reward  to  be  paid  before  a  suit  could  be  maintained 
for  the  recovery  of  the  reward.  To  make  a  good  contract  there 
must  be  an  aggregatio  meniium,  an  agreement  on  the  one  part  to 
give,  and  on  the  other  to  receive.  How  could  there  be  such  an 
agreement  if  the  plaintiffs  in  this  case  made  the  arrest  in  igno- 
rance that  a  reward  had  been  offered?  The  arrest  would  have 
been  made  not  for  the  reward,  but  in  discharge  of  the  public 
duty. 

But  there  are  other  objections  arising  out  of  the  proof  of 
higher  character  than  this  error  in  the  charge  of  the  judge. 
We  do  not  think  that  the  proof  establishes  the  fact  that  a  re- 
wanl  of  two  hundred  dollars  was  airtuallj  offered. 
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It  app€Ms  that  the  defendant  and  his  family  were  in  deep 
affliction  at  the  loss  of  lis  8on»  that  he  himself  was  laboring 
under  the  effect  of  severe  wounds  received  from  the  same  per- 
sons who  had  killed  his  son;  that  when  the  arresting  of  the 
persons  who  had  perpetrated  the  outrage^  was  spoken  of,  he  ob- 
served that  he  would  give  two  hundred  dollars  to  have  them 
arrested.  But  to  a  remark  of  one  of  the  company  that  he  did 
not  want  any  of  his  money,  he  said  he  did  not  intend  it  for  them. 
Whom  did  he  intend  it  for,  then  ?  for  others  who  were  not  pres- 
ent ?  How  did  he  suppose  they  were  to  know  it  ?  He  made  no 
public  offer — ^he  authorized  no  one  to  make  it  for  him.  We  are 
constrained  to  believe  that  what  is  called  an  offered  reward  of 
two  hundred  dollars,  was  nothing  but  a  strong  expression  of  his 
feelings  of  anzieiy  for  the  arrest  of  those  who  had  so  severely 
injured  him,  and  this  greatly  increased  by  the  distracted  state 
of  his  own  mind,  and  that  of  his  family:  as  we  frequently  hear 
persons  exclaim,  Oh  1  I  would  give  a  thousand  dollars  if  such 
an  event  were  to  hapx>en,  or,  vice  versa.  No  contract  can  be 
made  out  of  such  expressions;  they  are  evidence  of  strong  ex- 
citement, but  not  of  a  contracting  ilktention. 

But  furthermore,  Jonathan  Lassater,  in  making  the  arrest, 
was  in  the  line  of  his  duty;  he  was  deputy  sheriff  of  the  county 
where  the  outrage  had  been  committed;  he  had  been  sent  by  the 
principal  sheriff  to  attend  to  it  in  his  stead.  Under  such  cir- 
cumstances, a  majority  of  the  court  hold  that  as  a  matter  of  pub- 
lic policy,  he  would  not  have  been  entitled  to  claim  the  reward 
had  it  been  offered. 

Upon  the  whole  view  of  the  case  then,  we  reverse  the  judg^ 
ment  of  the  court,  and  remand  the  case  for  a  new  triaL 


BaIBD    V.  TOLUVEB   ET  AL. 

[6  HUMFBBXTS,  186b] 

PucAUTY,  NOT  LiQUiDATiD  DAMAGES. — Snm  mentioned  In  the  following  In- 
strument, *' Received  of  S.  B.  four  five  per  oent.  state  bonds,  which  we 
promise  to  return  to  him  in  twelve  months,  or  pay  him  four  thousand 
dollars  in  current  Tennessee  hank  notes,"  was  held  to  be  a  penalty,  and 
the  value  of  the  bonds  on  the  day  they  should  have  been  returned  only 
could  be  recovered. 

Covenant  on  the  following  instrument: 

'*  Received  of  Selden  Baird  four  five  per  cent,  state  bonds, 
which  wo  promise  to  return  to  him  in  twelve  months,  or  pay  him 
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four  thousand  dollars  in  current  Tennessee  bonk  notes.    Jaan- 
117  26»  1842.  C.  GuMHiKos  [l.  s.] 

O.  CUMMINOS  [l.  S.] 
Z.  TOLLIVKK     [l.  8.)" 

Jury  returned  a  special  verdict,  ascertaining  the  market  value 
^f  the  bonds  to  be  seven  hundred  and  fifty  dollars  each,  but  re- 
turned a  verdict  for  plaintiff  for  four  thousand  dollars,  if  the 
court  should  regard  it  as  stipulated  damages,  otherwise  for  three 
thousand  dollars.  Judgment  for  three  thousand  dollars  for 
plaintiff. 

SiokeSy  for  the  plaintiff. 

CarulherSj  for  the  defendants. 

By  Court,  Reese,  J.  This  case  comes  before  us,  by  an  appeal 
in  error,  on  both  sides,  from  the  judgment  of  the  circuit  court. 

The  plaintiff's  cause  of  action  is  stated  in  the  declaration  to 
be  a  covenant,  in  which  the  defendant,  acknowledging  that  he 
bad  received  from  the  plaintiff  on  loan,  four  five  per  cent,  state 
bonds,  for  one  thousand  dollars  each,  stipulates,  that,  within 
twelve  months,  he  would  return  to  the  plaintiff  the  said  bonds, 
or  pay  four  thousand  dollars.  At  the  date  of  the  covenant,  and  at 
the  expiration  of  twelve  months,  and  in  the  intermediate  period, 
the  market  value  of  such  bonds  had  been  from  six  to  eight  hun- 
dred dollars.  The  main  question  discussed,  both  in  the  circuit 
court  and  here,  was,  whether  the  four  thousand  dollars  was  to  be 
regarded  as  a  penally  to  enforce  the  return  of  the  bonds,  or  to  be 
recovered  as  liquidated  damages.  We  are  of  opinion,  upon  prin- 
ciple, and  the  authoriiy  of  the  cases  referred  to,  that  the  sum 
mentioned  is  to  be  regarded  as  a  penally;  because  the  bonds 
have  an  ascertainable  market  value;  because  that  value  was, 
during  the  whole  period  of  the  loan,  greatiy  below  the  sum  of 
four  thousand  dollars;  because  that  is  an  aggregate  sum  in 
gross,  compelling  the  return  of  all  four  bonds,  and  not  permit- 
ting the  return  of  one,  two,  or  even  three  of  them;  because,  to 
hold,  in  such  case,  that  the  sum  stated  is  liquidated  damages, 
would  furnish  an  easy  device  to  evade  the  usury  laws;  because, 
finally,  when  there  is  any  doubt,  whether  the  stipulated  sum  be 
a  penalty  or  liquidated  damages,  the  legal  principle  is,  for 
courts  to  incline  to  hold  it  to  the  former. 

The  other  question  discussed,  is,  whether  the  court  erred  in 
refusing  to  the  defendant  a  new  trial,  upon  the  ground  that  the 
jury  placed  a  higher  value  upon  the  bonds  than  the  proof  would 
warrant.     We  would  have  been  satisfied  with  a  smaUer  verdict; 
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bat  we  can  not  saj  that  there  is  not  proof  in  the  record  upon 
which  the  verdict  of  the  jury  can  rest  and  be  sustained.  This 
being  so,  and  the  circuit  court  having  refused  a  new  trial,  the 
judgment  will  not  be  disturbed. 


WHxma  Liquidated  Daxaois  or  Putaltt:  See  note  to  €frakam  ▼. 
Biekham,  1  Am.  Deo.  331,  where  the  rabjeot  is  diaoniied.  See,  aleo^  DemmU 
V,  Cummma,  2  Id.  160;  Perkim  ▼.  Ljftnan,  6  Id.  168;  Stearns  ▼.  BanreU,  U 
Id.  223. 

Ths  pRnroiPAL  oasb  u  cited  in  £ku(m  t.  Abemathiff  I  Baxter,  210,  to  the 
point  that  where  an  action  is  brought  npon  paper  pa^^le  in  bank-notes,  the 
measnre  of  damages  is  the  valne  of  snch  bsnk-notes  on  the  day  the  debt  be- 
came dne.  If  an  obligation  is  exeoated  for  a  sam  of  money  to  be  paid  in  the 
bonds  of  a  railroad  company,  and  said  obligation  is  not  complied  with,  the 
measnre  of  damages  in  an  action  thereon,  or  when  oflbrad  as  a  set-oiF,  is  the 
nominal  Talne  of  the  bonds,  and  not  the  valne  at  which  they  might  be  rated 
In  the  market:  MemphU  and  LUOe  Rock  R.B.O0.T.  WaOer,  2  Head,  467. 


Jokes,  Governor,  v.  Soanlakd  et  al. 

[t  RmmBSTs,  190.] 
or  A  SsEBivp,  WHOSE  ELBcnoir  IS  Void,  aitd  whose  iNDucnoir 
DUO  OmcE  WAS  Illegal,  bat  who  assumes  its  duties,  and  becomee 
sheriff  de  facto,  can  not,  having  volantaiily  bound  themselves  for  the 
faithful  p€vfoniianoe  of  his  duties,  absolve  tJiemselves  from  tiieir  obliga- 
tioB  \jj  inaisting  that  he  was  not  sherifil 

Tbs  facts  are  suffieientl j  stated  in  the  opinion. 

Humphreys^  aUomey  general,  for  the  state. 

UoWkirier  and  OuUom,  for  the  defendants. 

By  Oourty  Rebsb,  J.  At  the  March  term,  1846»  of  the  oirouit 
court  for  Jackson  oouniy,  the  plaintiff  in  error,  for  the  use  of 
the  state,  reooyered  a  judgment,  on  motion,  against  John  Scan- 
land,  sheriff  of  Jackson  county,  and  his  securities,  for  the  sum 
of  three  hundred  and  sixty-eight  dollars,  besides  costs,  for  his 
official  de&ult  as  collector  of  the  state  taxes  for  that  county, 
for  haying  failed  to  collect  and  pay  oyer  said  taxes  for  the  year 
1844. 

At  the  November  term,  1846,  of  said  circuit  court,  the  de- 
fendants in  error,  the  said  securities,  petitioned  said  court  for  a 
writ  of  error  coram  rwbia,  which  was  granted;  and  thereupon  it 
appeared,  that,  at  the  time  of  the  election  in  March,  1844,  of 
Roid  sheriff,  and  his  induction  into  office  by  giving  his  official 
bond,  etc.,  he  was  a  defaulter  to  the  state  for  taxes,  by  him  col- 
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lected  and  not  paid  oyer  in  the  term  of  his  sherifEiliy  /  which 
immediately  preceded  his  election;  and  that  therefore  he  was 
improperly,  and  against  the  express  provision  of  the  statute  of 
1843-4,  indacted  into  the  office.  Upon  this  state  of  facts  being 
made  to  appear  to  the  circuit  court,  at  its  said  November  term, 
1845,  it  was  adjudged,  that  the  judgment  rendered  against  the 
petitioners  in  the  writ  of  error  coram  nobis,  at  the  said  March 
term,  1845,  shotdd  be  vacated,  and  for  nothing  held. 

The  plaintiff,  for  the  benefit  of  the  state,  has  prosecuted  his 
appeal  in  error  to  this  court;  and,  now,  the  only  question  is, 
whether  the  judgment  in  the  circuit  court,  in  the  writ  of  error 
•coram  nobis^  be  correct  or  erroneous.  We  are  of  opinion  that  it 
is  erroneous.  To  be  sure,  it  is  of  the  utmost  importance,  that 
the  statute  refeired  to  shotdd  be  rigidly  enforced,  and  the  county 
court  inducting  the  sheriff  into  office,  should  firmly  discharge 
their  dufy  and  enforce  the  law,  however  the  electors  may  have 
overlooked,  or  disregarded  the  statute.  But,  if  through  igno- 
rance of  the  &cts,  inadvertence,  or  other  cause,  the  de&ulting 
officer  be  inducted  into  office,  and  give  the  bonds  required  by 
law,  and  thus  become  sheriff  de  facto,  and  collect  public  taxes, 
such  a  consequence  as  the  discharge  of  his  sureties  from  their 
voluntary  obligations,  does  not,  in  reason  or  upon  principle,  re- 
sult from  the  legal  incapacity  of  the  officer  and  the  cmiission  of 
the  couniy  court  to  perform  its  duty. 

The  election  of  the  sheriff  was  void,  and  his  induction  into 
the  office  illegal,  and  he  did  not  thereby  become  sheriff  dejure; 
but  thus  intruding  himself  into  the  office  and  assuming  its 
duties,  he  became  sheriff  de  facto;  and  those  who  voluntarily 
bound  themselves  for  the  faithful  performance  of  his  duties,  can 
not  absolve  themselves  from  their  obligation,  by  insisting  that 
he  was  no  sheriff.  They  will  be  held  to  their  undertaking  till 
the  proper  public  authority  has  produced  his  amotion  from  the 
office  which  he  in  point  of  fact  fills.  We  do  not  understand 
that  there  is  anything  in  the  case  of  the  justices  of  Jefferson 
oouniy  against  Newman,  inconsistent  with  this  view  of  the  sub- 
ject. 

In  the  elaborate  judgment  of  Chief  Justice  Marshall,  in  the 
oaae  of  the  United  States  v.  Maurice,  reported  in  2  Brockenbor- 
ough,  page  97,  the  general  principle  is  determined,  that, "  where 
an  appointment  to  office  is  irregular,  is  contrary  to  law,  and  its 
policy,  this  does  not  absolve  the  person  so  appointed  from  the 
moral  and  legal  obligation  to  account  for  public  money,  which 
lias  been  placed  in  his  hands  in  consequence  of  such  appoint- 
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ment."  He  aays,  page  118:  "  I  consider  the  appointment  of 
Jamee  Manrioe  to  the  office  as  invalid,  but  the  question,  is  the 
t)ond  Yoid  on  that  account,  remains  to  be  considered.  It  wbb^ 
undoubtedly  intended  as  a^  office  bond,  and  was  giTen  in  the^ 
confidence  that  James  Maurice  was  legally  appointed  to  office. 
If  the  suit  was  instituted  to  punish  him  for  neglect  of  duty, 
in  the  nature  of  non-user,  or  for  any  other  failure  which  could 
be  attributable  in  any  degree  to  the  illegality  of  his  appoint- 
ment, I  should  be  much  disposed  to  think  the  plea  a  bar  to  the 
action.  But  this  suit  is  brought  to  recover  the  money  of  the 
United  States,  which  came  to  the  hands  of  James  Maurice,  in 
virtue  of  his  supposed  office,  and  which  he  has  neither  applied 
to  the  purpose  for  which  he  received  it,  nor  retume<l  to  the 
treasury.  In  such  a  case  neither  James  Maurice,  nor  those  who- 
undertook  for  him^  can  claim  anything  more  than  positive  law 
affords  them. 

The  chief  justice  then  distinguished  the  case  before  him  from 
those  cases,  where  the  bond  was  given  for  an  illegal  considera- 
tion, as  the  case  in  CoUins  v.  Blantem,  2  Wils.  341,  to  com- 
pound a  felony;  and  also  the  cases  Paocton  v.  Popham,  9  East, 
408,  and  Downing  v.  Chapman^  Id.  416,  n. ,  and  adcU,  with  regard 
to  them:  ''These  cases  differ  in  principle  from  that  at  bar. 
The  bond,  in  the  case  at  bar,  was  not  given  to  induce  the  illegal 
appointment,  or  from  any  purpose  in  itself  unlawful.  The  ap- 
pointment had  been  made,  and  the  object  of  the  bond  was  to 
secure  the  regular  disbursement  of,  or  otherwise  accounting  for, 
public  money  advanced  for  a  lawful  purpose.  The  bond,  then,, 
was  not  unlawful,  though  the  appointment  was;"  and  he  adds, 
in  conclusion,  pages  117-18;  "  The  justice  of  the  case  requires, 
I  think,  very  clearly,  that  the  defendants  should  be  liable  to- 
the  extent  of  their  undertaking,  and  I  do  not  think  that  the 
principles  of  law  discharge  them  from  it."  The  facts,  the  illus- 
trations, the  reasoning,  and  the  authority  of  the  case  of  the 
United  States  v.  Miurice  and  his  Securities^  very  forcibly  apply,, 
we  think,  to  the  case  before  ourselves. 

Let  the  judgment  of  the  circuit  court,  at  its  November  term, 
in  the  case  of  the  writ  of  error  coram  noMs,  be  reversed  and  set 
aside,  letting  the  judgment  of  that  court,  at  its  March  term, 
1845,  remain  in  full  force,  and  let  a  procedendo  issue,  in  order 
that  said  last-mentioned  judgment  may  be  fully  oarxied  into  effect 

Obligation  ov  Subsths  oir  Ovficial  6o2n>  is  not  diasolved  by  failure  of 
the  goyemor  to  approve  and  indorse  it:  Auditor  v.  Woodr%ff  33  Am.  Doo. 
SC8.     Informalities  that  do  not  invalidate  official  bonds:  See  note  to  WhU^ 
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kmrst  y,  Hiehey,  15  Id.  170.  Bond  of  a  prothonotary,  though  not  required  by 
Uw,  is  nevertheleBS  binding  on  him  and  his  sureties  as  a  Tolnntary  bond: 
Oommonweakh  t.  WolbeH,  6  Id.  452.  A  sheriff  or  roTonne  collector  or  their 
sureties  oan  not  be  made  liable  npon  thehr  bond,  for  a  fsilore  to  ooUeet  taxes, 
where  no  tax  list  has  been  famished  to  the  sheriff  or  ooUeotor,  aathenticated 
tn  the  manner  directed  by  statute,  bat  he  and  ids  soreties  are  liable  for  so 
nmch  of  the  revenne  as  Jicu  been  coUeeied,  whether  the  tax  list  has  been  aa- 
thenticated or  not:  The  Chvemor  v,  Montgomerp,  2  Swans.  618,  citing  the 
principal  case.  So  if  he  collect  considerable  sums  as  taxes  where  no  assess- 
ments had  been  made,  and  where  it  was  his  dnty  to  report  this  anasseMed 
property  to  the  clerk  of  the  county  coort,  his  sareties  are  liable  for  the  sums, 
for  they  came  into  his  hands  officially,  and  were  coUe9ted  by  virtae  of  hia 
office  and  on  the  faith  of  his  bonds:  McLean  ▼.  State  qf  Temmeseetj  8  Heisk. 
875,  citing  the  prindpal 
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[•  BmopHBan,  916.] 

VOLUBTABT  SSTTLEMXHT  lOB  THB    BXNKFTF  OV  A  Wui  AHD  OBILDBKN,   if 

fair  at  the  time,  wUl  be  good  against  sabsequent  creditors  of  the  person 
TnftVing  the  deed.  And  where  there  was  a  parol  agreement  at  the  time 
of  the  assignment  that  the  trostee  should  sell  enough  of  the  property  to 
pay  all  existing  debts  of  the  assignor,  it  negatives  all  ground  for  assum- 
ing that  any  intentional  fraud  existed  in  the  transaction. . 

OouBTB  ov  Chakcbbt  Nsvbr  Permit  Tbustsbs,  gw  their  own  Author 
ITT,  TO  Break  nr  upon  the  Capital  of  the  trust  fund.    To  sanction 
the  expenditare  after  it  has  been  made,  would  give  a  license  to  trustees 
that  would  endanger  estates  committed  to  them. 

Liabilitt  op  Trustse  por  Trust  PropJertt  in  the  Possession  op  the 
Benepiciabt. — ^In  a  biU  by  the  beneficiaries  against  a  trustee  for  an  ac- 
counting, it  was  held  that  the  trostee  ought  not  to  be  charged  with  the  loss 
of  a  sla^e  taken  from  the  beneficiaries  in  Tennessee,  upon  a  judgment 
against  their  grantor,  and  which  the  trustee  residing  in  North  Caro- 
lina failed  to  recover  before  being  barred  by  the  statute  of  limitations. 

Bill  in  equity  by  Elizabeth  Hester  and  her  children  against 
John  Wilkinson  and  others  for  an  account.  The  facts  appear 
in  the  opinion. 

Wright,  tor  the  complainants. 
Jones  and  Brovnty  for  the  defendants. 

By  Court,  Gbeen,  J.  From  this  record  it  appears^  that  John 
Hester,  in  July,  1831,  then  of  Oranville  county,  North  Caro- 
lina, executed  to  John  Y.  Wilkinson,  of  Person  county.  North 
Carolina,  a  deed  of  trust  in  which  he  conveyed  one  hundred 
and  fiffy  acres  of  land  in  Granville  county,  and  five  slaves — 
Lucy,  Hillman,  Daniel,  Amy,  and  Gloster,  with  other  property. 
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in  trust,  that  the  said  John  Y.  Wilkinson  sbuold  keep  the  same 
in  his  '*  care,  custody,  and  control/'  for  the  benefit  and  advan- 
tage of  Elizabeth  Hester,  his  wife,  and  her  children,  during  her 
natural  life,  and  at  her  death  for  the  same,  and  its  income,  to 
be  equally  divided  between  all  the  children  of  said  Elizabeth." 
This  deed  was  duly  proved  and  recorded,  and  Wilkinson  ac- 
cepted the  trust.  Wilkinson  sold  the  tract  of  land  and  the  slave 
Hillman  in  North  Carolina.  Hester  and  family  removed  to  Giles 
oouniy,  Tennessee,  bringing  with  them  the  other  slaves.  Sub- 
sequently to  their  removal  to  Tennessee,  Hester  contracted 
debts,  and  judgments  were  obtained  against  him,  and  the  slave 
Gloster  sold  to  satisfy  the  same.  The  statute  of  limitations  is 
a  bar  to  any  recovery  against  the  purchaser  of  Gloster,  or 
against  the  officer  by  whom  he  was  sold.  The  trustee  appointed 
his  brother,  Allen  T.  Wilkinson,  his  agent  in  Tennessee  to  exe- 
cute the  trusts  of  the  deed,  and  he  has  sold  a  n^gro  boy,  Tom, 
son  of  the  slave  Lucy,  to  the  defendant,  Tilman  B.  Daniel,  who 
stiU  has  him  in  possession. 

1.  It  is  alleged  by  the  defendants  that  Heeter  was  indebted 
at  the  time  he  executed  the  deed,  and  that  being  voluntarily 
fraudulent  and  void  as  to  existing  creditors,  it  is  also  void  as  to 
subsequent  creditors.  It  is  unquestionably  the  law,  that  if  a 
party  execute  a  deed  to  defraud  his  existing  creditors,  it  will  be 
void  as  to  subsequent,  as  well  as  existing  creditors.  But  a  vol- 
untary settlement,  for  the  benefit  of  a  wife  and  children,  if  fair, 
at  the  time,  will  be  good  against  subsequent  creditors  of  the 
person  making  the  deed.  In  this  case,  although  it  is  stated  that 
Hester  was  somewhat  indebted  at  the  time  the  deed  was  made, 
yet  it  is  admitted  by  the  trustee  in  his  answer,  that  although 
no  express  provision  is  made  in  the  deed  for  the  payment  of  these 
debts,  it  was  the  understanding  and  agreement  of  the  parties, 
that  the  trustee  should  pay  such  existing  debts  by  the  sale  of  so 
much  of  the  property  conveyed  as  might  be  necessary  for  that 
purpose.  This  being  the  state  of  the  facts,  there  is  no  ground  for 
assuming  that  any  intentional  fraud  existed  in  the  transaction. 

2.  The  defendants  allege  that  the  estate  was  of  a  character 
that  its  profits  were  wholly  inadequate  for  the  support  of  the 
family,  and  that  the  trustee  was  compelled  to  contract  debts 
and  make  advances  for  that  purpose;  that  the  properly  sold  in 
Tennessee  was  disposed  of  for  the  payment  of  debts  for  neces- 
saries for  the  family,  and  that  as  a  court  of  chancery  wotdd 
have  ordered  these  sales  for  their  support,  this  court  will  now 
sanction  them  or  allow  the  trustee  for  the  expended  itema. 
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It  is  very  probable  that  this  estate  was  not  sufficient  to  sup- 
port his  family  from  the  profits  alone.  The  slayes  were  women 
and  children,  whose  services  cotdd  not  be  yery  profitable;  and 
there  is  little  doubt  that  the  trustee  has  made  adyances  beyond 
the  income  of  the  property.  We  think,  as  the  master  of  the  rolls 
said  in  the  case  of  Walker  y.  WdhereU^  6  Yes.  jun.  478, ''  that  the 
objection  to  an  allowance  for  these  adyances  on  the  part  of  the 
plaintiffs  is  rather  ungracious."  These  complainants  would 
doubtless  haye  made  greater  complaint  if  the  trustee  had  kept 
them  in  that  situation  in  which  they  must  haye  been,  if  main- 
tained upon  the  profits  of  their  estate  alone. 

But  courts  of  chancery  neyer  permit  trustees,  of  their  own 
authority,  to  break  in  upon  the  capital  of  the  trust  estate,  and 
to  sanction  the  expenditure  after  it  has  been  made,  would  giye 
a  license  to  trustees  that  would  endanger  estates  committed  to 
them.  The  beneficiaries  in  these  settlements  are  usually  in  a 
helpless  situation,  either  from  infancy  or  coyerture,  and  it  is 
indispensable  to  the  safety  of  the  estate  to  hold  the  trustee  to  a 
strict  accountability.  The  land,  negroes,  and  other  property 
sold  in  North  CaroUna,  must  be  accoimted  for,  allowing  the  de- 
f^dant  for  all  disbursements  in  payment  of  debts  existing  at 
the  date  of  the  deed,  and  for  expenditures  since  that  time  for 
the  support  of  the  family,  not  exceeding  the  income  of  tho 
estate. 

The  slaye  Tom,  will  be  deliyered  up  by  the  defendant  Daniel, 
and  his  hire  accounted  for.  As  to  the  slave  Gloster,  he  was 
seized  and  sold  by  the  creditors  of  John  Hester,  as  his  prop- 
erty. This  was  a  wrong  in  which  the  trustee  had  no  agenqy. 
But  the  complainants  seek  to  charge  him,  because  he  failed  to 
bring  suit  to  recover  the  negro  in  time  to  prevent  the  bar  of  the 
statute  of  limitations.  The  defendant  lived  and  still  lives  in 
North  Carolina,  a  distance  from  the  place  of  residence  of  these 
beneficiaries.  We  think,  under  all  the  circumstances,  to  charge 
him  with  the  value  of  Gloster,  would  be  an  unreasonable  ex-  * 
action. 

We  are  of  opinion  the  decree  be  affirmed,  with  the  exception 
of  the  point  reversed  as  to  Oloeter. 


VoLinraABT  CoiryxTAxroB:  See  notes  to  Cbsfty  v.  iKott*  AdmkiiUirQtOT^  20 
Am.  Deo.  140,  and  HudtuU  y.  Wilder,  17  Id.  756,  where  prior  ceaee  are  ool 
looted.  A  yoluntaty  oonyeyaaoe  by  a  debtor  of  all  his  property  for  the  ben- 
efit of  all  hie  oreditors,  and  settling  the  surplus,  if  any,  after  the  satisf action 
of  their  demands,  to  the  separate  use  of  his  wife,  is  not  void  as  to  subsequent 
creditors:  VoMce  y.  SmUh,  2  Heisk.  351. 
▲m.  dbo.  Voim  XLIV— 90 
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Thx  PBnrciPAL  cask  ib  citmd  to  the  point  that  a  ooort  of  equity  will  not 
permit  a  guardian,  of  his  own  accord,  to  break  in  upon  the  capital  of  his  waro, 
either  for  the  maintenance  or  advancement  of  the  ward;  and  that  it  is  only  in 
oases  of  evident  necessity  and  propriety,  that  a  court  of  equity  will  author- 
ize it  to  be  done»  in  Carter  v.  Mdkmd,  11  Hnmph.  390;  Beder  t.  Dwm,  S 
Head,  91;  Ookm  y.  iSOkyer,  1  l?enn.  Ch.  194. 


Smith  t;.  Dickinson. 


(•  HraraaaxB,  981.] 

Noil  UnXEB  SlAL  OAH  ONLY  BB  FXLLID  UP  BT  AUTHOBITr  17VDXB  SSAL. 

QvABAWTY  ov  A  YcsD  NoTO  18  ALSO  VoiD^  and  acts  sabseqnently  done  so  m 
to  bind  the  principal  woold  have  no  retrospective  ^i^^t^*"*^  so  as  to  vml« 
idate  the  goaranty. 

QuABAUTT  18  NOT  NiQOiiABU  when  wiittso  undoT  a  BagotiaUs  instrument, 
but  made  payable  to  no  person. 

Ca8b  on  a  guaranty  of  a  bill  single.  The  opinion  statai  the 
facts. 

«/.  Campbdlj  for  the  plaintiffs  in  error. 

Meigs,  tat  the  defendants. 

By  Court,  Gbbbh,  J.  This  suit  was  brought  by  the  defendant 
in  error,  upon  a  guaranty  of  the  following  bill  single: 

<<  $4,280.  On  or  before  the  first  day  of  Januaiy,  1840,  I 
promise  to  pay  Daniel  F.  Alexander,  or  order,  four  thousand 
two  hundred  and  eighty  dollars;  for  value  receiyed — payable  at 
the  Planters'  Bank  at  Nashville.  Witness  my  hand  and  seal, 
this  twelfth  August,  1836.  Jno.  B.  Smith,     [l.  b.]" 

Underneath,  is  the  following  guaranty: 

"  We  will  guarantee  the  payment  of  the  above  note,  given  to 
John  B.  Smith,  for  forty-two  hundred  and  eighty  dollars,  on  the 
first  January,  1840.  N.  Hobson. 

Geo.  S.  SxrrH." 

The  bill  single  was  indorsed  in  blank  by  Alexander,  and  the 
bolder,  the  defendant  in  error,  prosecutes  this  suit  in  his  own 
name  against  the  guarantors.  There  was  evidence  conducing 
to  proYO  that  John  B.  Smith  signed  and  sealed  the  paper  in 
blank,  and  that  subsequently,  when  he  was  not  present,  it  was 
filled  up  as  it  now  api>ears,  at  which  time  the  guaj^nty  was  exe- 
cuted. The  court  charged  the  jury,  in  substance,  that  if  John 
B.  Smith  executed  the  note  under  seal  in  blank,  and  gave  only 
a  verbal  authority  to  fill  it  up,  he  would  not  be  bound  thereby: 
but  that,  if  he  afterwards  recognized  a  note  thus  made,  and  as- 
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aenied  to  its  yalidity,  he  would  be  bound  by  it;  that  the  guar- 
anty, being  geneia!,  is  available  in  the  hands  of  any  regular  in- 
dorser  of  the  note,  if  the  guaranty  was  contempozaneous  with 
the  making  of  the  note.  The  juxy  found  for  the  plaintiff,  and 
the  defendants  appealed  in  error  to  this  court. 

1.  The  settled  hiw  of  this  court  is,  that  to  authorize  the  exe- 
cution of  a  deed  in  the  name  of  another,  the  authority  must  be 
by  deed;  no  prerious  parol  assent  or  subsequent  adoption  will 
Und  the  party,  unless  it  be  acknowledged  and  redeliyered: 
TkirbeviUe  y.  Byan,  1  Humph.  118  [84  Am.  Deo.  622].  But,  if 
in  this  case  John  B.  Smith,  by  a  subsequent  recognition  and 
assent  to  the  validity  of  the  note,  thereby  bound  himself — as 
the  court  told  the  jury  he  could  do— such  recognition  and  as- 
sent could  have  no  obligatory  force  upon  the  guarantors.  If 
the  bond  was  executed  in  blank  and  handed  to  ihe  parties,  and 
was  afterwards  filled  up,  it  was  void  and  had  no  obligatory 
force  upon  the  principal  obligor;  and  if  the  principal  obliga- 
tion was  void,  the  accessory  obligation  followed  it,  and  was 
void  also:  CShit.  on  Oon.  499.  Now,  if  John  B.  Smith  had, 
subsequently  to  the  execution  of  the  guaranty,  done  such  acts 
as  to  bind  him  by  the  bond,  the  obligation  thus  created  could 
have  no  retrospective  influence  so  as  to  invigorate  the  guaranty 
and  create  upon  the  plaintifBft  in  error  an  obligation  to  which' 
they  did  not  assent. 

2.  The  court  erred  also  in  assuming  that  this  guaranty  is  nego- 
tiable. Story,  in  his  ''  commentaries  on  the  law  of  promissoxy 
notes  and  guaranties,"  says,  section  484:  ''  In  case  of  a  separate 
instrument  of  guaranty,  at  least,  where  it  is  not  expressly  stated 
that  the  guaranty  shall  be  negotiable,  as  for  example,  when  the 
note  is  payable  to  A.  or  order,  or  A.  or  bearer,  unless  the  sep- 
arate guaranty  of  the  note  is  also  made  to  A.  or  order,  or  A.  or 
bearer-^it  seems  dear  that  the  guaranty  is  to  be  limited  to  the 
very  person  to  whom  it  is  given  or  with  whom  it  is  just  con- 
tracted. The  same  has  been  applied,  where  the  guaranty  con- 
tains the  name  of  no  person  on  it  to  or  with  whom  it  is  made; 
for  then  it  will  be  construed  to  be  limited  to  the  first  person 
who  takes  the  note  and  advances  money  on  the  faith  of  the  guar- 
anty, and  it  will  not  be  deemed  negotiable." 

In  the  case  of  ZVue  v.  Fuller,  21  Pick.  140,  imdemeath  the 
signature  of  the  payee  of  a  negotiable  note,  indorsed  by  him  in 
blank,  were  written  the  following  words  signed  by  the  defend- 
ant: ''I  guarantee  the  payment  of  semi-annual  interest  on  this 
note  as  well  as  the  principal."    It  was  held  that  the  guaranty 
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was  not  negotiable  in  itaelf ,  nor  ifSB  it  rendered  negotiable  by 
having  been  written  upon  a  negotiable  instrument.  The  same 
doctrine  was  held  by  this  court,  in  the  caae  of  .lUrfey  ▼.  Bodge, 

8  Humph.  78.  ^^ 

In  the  caae  before  the  court,  the  guaranty  is  written  under* 
neath  the  signature  of  the  payee,  and  is  made  payable  to  no 
person.  It  is  not,  therefore,  negotiable;  and  the  defendant  in 
error  had  no  right  to  sue  in  his  own  name  to  reoowr  the  amount 

of  the  bond. 
Reyerse  the  judgment.         

NsGonABiUTT  Of  OuABAiiTT:  See  note  to  McLatrm  t.  IToMm't  ffr*r,  87 
Am.  Dec  270,  where  o»m«  we  collected;  Ekd  y.  SnevUf,  S8  Id.  768.    The 
principal  cue,  together  with  Tnie  t.  JfSiUer,  21  Pick.  140,  is  cited  in  /ROian 
▼.  Aahley,  24  Ark.  616,  to  the  point  that  it  had  been  held  that  by  means  of  a 
blsnk  indonwment  a  guaranty  on  the  back  of  a  writing  obligatory  did  not 
pass  to  the  assignee,  but  the  oourt  refused  to  follow  thtfm,  saying:  "  But  we 
find  other  and  later  decisions  which  hold  differently  upon  reason  and  author- 
ity, which  accord  with  the  rights  of  parties,  holders  of  negotiable  paper. 
Our  own  statute  has  placed  sealed  and  unsealed  Instruments  upon  the  same 
footing;  they  axe  alike  assignable,  and  enter  largely  into  the  business  trans- 
actions of  the  country.     ♦    •    •     McLaren  v.  WaUon*9  Ih^r;  26  Wend. 
425  [S.  C ,  wpra];  WAaUr  v.  Cobb,  27  111.  486;  Cooper  A  Peabody  v.  Dedrick, 
22  Barb.  616,  sustain  us  in  the  opinion  that  the  contract  of  guaranty  in- 
dorsed upon  the  writing  obligatory,  passed  with  it  by  Tirtue  of  its  assign- 
ment to  the  assignee,  partakes  of  its  negotiability,  and  Tests  in  the  assignee 
a  right  of  action,  upon  the  contract  of  guaranty  against  the  guarantor.** 

Thb  pbwoipai*  gabs  is  citkd  to  the  point,  that  to  aathorias  the  execntioo 
of  a  deed  in  the  name  of  another,  the  authority  must  be  by  deed,  and  that 
no  previous  parol  assent  or  subeequent  adoption  will  bind  the  party  unless  it 
be  acknowledged  and  redelivered,  in  McN^M  ▼.  MeMdhan,  1  Head,  101;  Cairn 

T.  Keoftf,  1  Goldw.  166;  Mosby  v.  StaU  <^  ArkoMM,  4  Sneed,  327.    To  the 
effsot  is  TwrbtnOU  v.  Ryan,  I  Hun,  113. 


Skate  Bank  v.  Nafieb. 

[6  HmcrsBaia,  310.] 
No  FOBMAL  DSMAND  IS  NbCSSSART  TO  A  NOTB  MaDB  PaTABLB  AT  A  Pa&- 

TicuLAR  Bank;  it  ia  sufficient  if  the  note  is  in  the  hands  of  an  offiosr 
of  the  bank  on  the  day  it  falls  due,  and  no  one  calls  to  make  paymeat 
thereof.  It  Is  no  objection  that  the  note  was  not  in  tiie  hands  of  tiie 
officer  whose  business  it  was  to  receive  and  pay. 

Cass.    The  facts  appear  in  the  opimon. 

Ewing^  for  the  plaintiff  in  error. 

Bmilth  and  Cox^  for  the  defendant  in  entv. 

By  Court,  Tublit,  J.    This  is  an  acstion  against  the  Bank  of 
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fhe  State  of  Tennessee,  on  {he  part  of  the  defendant  in  erm, 
to  xeoorer  damages  for  a  default  in  the  bank  in  presenting  a  note 
for  payment,  which  had  been  deposited  in  it  for  colleotiony  in 
the  words  and  figures  following,  viz. : 

"  Six  months  after  date  I  promise  to  pay  Thos.  S.  Marshall 
or  order,  at  the  Bank  of  Tennessee,  at  Nashville,  f onr  hundred 
and  fif iy  dollars,  for  value  received.    Witness  my  hand  and  seaL 

«  Nashvillb,  March  20, 1841.         S.  B.  Mabshat.t..  [Seal.]" 

This  note  was  indorsed  by  Thomas  S.  Marshall,  John  Trimble, 
and  A.  B.  Nichol.  The  proof  as  contained  in  the  bill  of  excep- 
tions, shows  that,  on  the  twentieth  day  of  September,  1841,  the 
note  was  placed  in  the  hands  of  Alexander  B.  Nichol,  the  last 
indorser,  by  the  agent  of  Charlotte  Napier,  the  plaintiff  in  the 
circuit  court,  which  was  on  the  same  day  deposited  in  the  bank 
for  collection,  with  his  indorsement  to  the  bank.  This  was  the 
day  on  which  the  note  fell  due,  excluding  the  days  of  grace. 
The  note  was  deposited  with  the  proper  officer  of  the  bank  to 
receive  it.  On  the  third  day  of  grace,  when  the  note  by  com- 
mercial usage  was  payable,  the  officer  of  the  bank  who  received 
it,  neglected  to  place  it  in  the  hands  of  the  officer  whose  busi- 
ness it  was  on  that  day,  to  hold  all  notes  payable  at  that  time 
in  bank  and  receive  payment,  if  the  payors  preseiited  themselves 
for  the  purpose  of  making  it.  The  consequence  was,  that  the 
note  not  having  been  paid,  was  not  handed  out  that  evening  to 
the  notary  public  for  protest;  but  was  on  the  next  morning  duly 
protested  for  non-payment,  and  notice  thereof  given  in  due  form 
to  the  indorsers.  The  proof  also  shows  that  no  person  on  the 
third  day  of  grace  called  to  pay  the  note,  and  that  the  payor  had 
no  funds  in  the  bank  to  meet  the  same;  though  the  books  of  the 
bank  were  not  at  that  time  turned  to  for  the  purpose  of  ascer- 
taining the  facts. 

Upon  this  statement  of  &cts  the  court  chazged  the  jury, 
**  that  if  the  note  in  question  was  regularly  deposited  in  bank 
for  collection,  the  bank  was  bound  to  demand  payment  of  the 
same  on  the  last  day  of  grace  at  their  banking  house;  and  in 
case  the  same  was  not  paid  within  banking  hours,  to  give  due 
notice  to  the  indorsers  of  the  non-payment  of  said  note;  that  it 
was  not  necessary  that  any  particular  form  of  words  shotdd  be 
used  in  making  such  demand,  nor  in  &ct  that  such  words  should 
be  used  at  all,  but  that  in  his  opinion  it  would  not  be  a  sufficient 
demand  d  payment,  that  said  note  was  in  the  banking  house  on 
the  day  that  the  same  was  due,  that  no  person  called  to  pay  it, 
and  that  the  proper  officer  of  the  bank  was  ready,  in  case  he  had 
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been  called  for,  to  deliyer  it  to  the  party  legally  applying;  bat 
that  something  more  should  be  done;  some  act,  that,  for  in- 
stance in  the  present  case,  the  books  of  the  bank  should  have 
been  examined  to  see  whether  the  maker  had  not  sufficient 
funds  to  pay  said  note  in  the  bank,  and  that  this  should  haye 
been  done  on  the  day  the  note  fell  due."  Under  this  charge 
the  jury  found  a  yerdict  for  the  plaintiff,  upon  which  the  drouit 
court  rendered  a  judgment,  to  reyerse  which,  this  writ  of  error 
is  prosecuted. 

We  haye  a  case  succinctly  presented  as  follows:  A  note  is  de- 
posited in  bank  for  collection  on  the  day  it  &lls  due  by  its  tenor , 
haying  three  days  of  grace  to  run;  it  is  deposited  with  the  proper 
officer  to  receiye  it  for  collection.  On  the  day  it  falls  due  by 
commercial  usage,  to  wit,  the  third  day  of  grace,  he  n^lects  to 
deposit  it  in  the  hands  of  the  receiying  officer  of  the  bank,  by 
means  of  which  it  is  not  protested  for  non-payment  on  the  third 
day  of  grace,  but  on  the  next  day,  due  notice  thereof  being 
giyen  to  all  the  indorsers;  upon  which,  the  judge  changes  the 
jury  that  it  was  not  sufficient  diligence  on  the  part  of  the  bank 
to  charge  the  indorsers;  the  note  should  haye  been  in  the  bank 
in  the  hands  of  the  proper  officer  on  the  day  it  was  due  by  com- 
mercial usage,  and  no  person  calling  to  pay  it;  unless  the  book 
of  the  bank  was  on  that  day  examined,  in  order  to  ascertain  if 
the  payor  had  funds  in  the  bank  to  pay  it.  And  we  are  now 
called  upon  to  say  whether  this  charge  be  correct. 

We  are  clearly  of  opinion  that  it  is  not.  That  the  protest  for 
non-payment,  and  the  notice  to  the  indorsers  as  made,  is  good, 
haying  been  made  on  the  first  day  after  the  last  day  of  grace  is 
not  controyerted;  proyided,  there  haye  been  a  legal  demand 
and  refusal  of  the  payment  of  the  note  in  bank  on  the  last  day 
of  grace.  If  a  note  be  payable  at  a  particular  time  and  place, 
it  is  well  settled,  independent  of  commercial  usage,  that  if  the 
holder  be  at  the  place  during  the  time  stipulated  for  the  pay- 
ment, and  no  one  called  to  make  payment,  the  contract  is  for- 
feited, and  a  right  of  action  immediately  accrues  to  the  payee. 
Here  we  haye  a  note  made  payable  on  a  particular  day  at  the 
Bank  of  the  State  of  Tennessee,  it  is  duly  deposited  in  the  bank 
for  the  purpose  of  recoyering  the  payment,  and  no  one  calls  to 
make  it.  Is  this  note  duly  dishonored  ?  ^n  the  case  of  Ogden 
ei  al,  y.  Dobbin  aixd  Evans,  2  Hall,  112,  it  is  held  by  the  superior 
court  of  New  York,  that  when  a  note  is  made  payable  at  a 
particular  place,  it  must  be  presented  at  that  place  for  payment. 
But  when  it  is  made  payable  at  bank,  and  the  note  is  placed  in 
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the  hands  of  the  cashier  of  the  bank  for  collection,  there  is  no 
necessity  for  his  making  a  specific  or  clamorous  demand.  The 
legal  requirements  as  to  presentment  and  demand  are  complied 
with,  if  the  note  was  in  bank  at  the  time  it  fell  due  in  the  hands 
of  the  cashier  ready  to  recoyer  the  money. 

In  the  case  of  Folger  y.  Chase,  18  Pick.  63,  Wild,  J.,  who  de- 
livered the  opinion  of  the  court,  says:  '*  These  notes  were  made 
payable  at  the  Phosnix  Bank,  and  were  the  properly  of  the 
bank.  No  demand  was  necessary  except  at  the  bank;  and  al- 
though there  is  no  express  proof  that  the  notes  were  there  and 
some  officer  of  the  bank  in  attendance  at  the  time  they  fell  due; 
yet  this  must  be  presumed,  and  it  was  for  the  defendant  to  show 
that  the  maker  called  at  the  place  appointed  for  the  purpose  of 
making  payment."  In  the  case  of  the  Bank  of  the  United  States 
y.  Corneal,  2  Pet.  543,  Mr.  Justice  Story,  in  deliyering  the 
opinion  of  the  court,  says:  **  On  the  day  when  the  note  became 
due,  it  was  in  the  Bank  of  Cincinnati,  the  bank  being  the  holder 
thereof,  and  it  being  payable  there  after  the  usual  banking 
hours  were  oyer,  it  was  delivered  to  a  notary  public  by  the 
officer  of  the  bank  for  protest,  they  informing  him  at  the  time 
that  there  were  no  funds  there  for  the  payment  of  the  note. 
We  are  all  of  the  opinion  that  this  was  sufficient  proof  of  a  due 
demand  of  payment.  When  a  note  is  payable  at  bank,  it  is  the 
duty  of  the  payor  to  be  at  the  bank  within  usual  hours  of  busi- 
ness to  pay  the  same,  and  if  he  omits  so  to  do,  and  a  demand  is 
then  made  of  payment  by  the  holder  within  those  hours,  and  it 
is  refused  or  neglected  to  be  made,  the  holder  is  entitled  to 
maintain  his  action  for  such  dishonor.  But  when  the  bank  is 
itself  the  holder  of  the  note  so  payable,  no  formal  demand  is 
necessary  to  be  made  of  payment.  The  maker  has  the  whole 
perjod  of  the  usual  banking  hours  to  pay  it,  and  if  he  does  not 
pay  it  within  those  hours,  it  is  equivalent  to  a  demand  anc 
refusal  of  payment  on  his  part,  and  the  note  ought  not  to  be 
delivered  out  for  protest  until  after  those  hours  are  past.  If 
the  bank  has  funds  of  the  maker  in  its  hands,  that  might  fur- 
nish a  defense  to  a  suit  brought  for  non-payment.  But  this 
is  properly  a  matter  of  defense  to  be  shown  by  the  party  sued 
like  any  other  payment,  and  not  matter  to  be  disproved  by  the 
bank  by  negative  evidence." 

These  authorities  are  conclusive  upon  the  point  arising  in  this 
case;  they  show  that  if  the  note  belongs  to  ttie  bank,  no  formal 
demand  is  necessary,  but  that  it  is  sufficient  if  the  note  be  in 
bank,  that  it  is  in  the  hands  of  an  officer  of  the  bank  on  the 
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day  it  falls  doe,  and  no  one  calls  to  make  payment  thereof. 
Such  is  this  case — ^the  note  was  in  bank  in  the  hands  of  a 
proper  officer  to  receive  payment,  and  no  one  did  call  to  paj 
the  same.  It  is  no  good  objection,  that  the  note  was  not  placed 
in  the  hands  of  the  officer  whose  appropriate  business  it  was  to 
receive  and  pay;  it  not  being  there  could  make  no  difference 
affecting  the  rights  or  duties  of  the  payor;  and  we  have  seen 
that  it  is  sufficient  if  it  were  in  the  cashier's  hands,  whose  duties 
are  not  those  of  a  teller,  the  officer  in  whose  hands  it  is  insisted 
the  note  in  this  case  should  have  been  on  the  day  it  fell  due. 
But  in  addition  to  all  this,  the  circuit  judge  charged  that  it  was 
necessary,  in  order  to  constitute  a  good  demand,  that  "the 
books  of  the  bank  should  have  been  examined  to  see  whether 
the  maker  had  sufficient  funds  to  pay  the  note  in  bank  at  the 
time." 

Mr.  Story,  in  the  case  of  the  Bank  of  the  Ohiied  States  v. 
Corneal,  before  quoted,  says:  ''  This  is  properly  a  matter  of  de- 
fense to  be  shown  by  the  party  sued,  like  any  other  payment, 
and  not  matter  to  be  disproved  by  the  bank  by  negative  evi- 
dence." This  case,  then,  is  not  only  with  the  plaintiff  in  error 
upon  general  principles,  but  also  upon  express  error  in  the 
charge  of  the  judge. 

Reverse  the  case,  and  remand  it  for  a  new  trial. 

Thb  panrdPAL  oasb  is  oitkd  in  Appenon  v.  Union  Bcunk,  4  Ooldw.  450,  to 
the  point  that  where  the  time  and  pUoe  of  payment  are  fixed  on  the  face  of 
the  note,  if  the  holder  be  at  the  plaoe  during  the  time  stipnlated  for  the 
payment,  and  no  one  called  to  make  payment,  the  contract  is  forfeited,  and 
a  right  of  action  immediately  aoomee  to  the  payee. 


WOODB  V.   NOBTH  AND  JOHNBON. 

16  HumBsn,  809.] 

Bmcibsiov  or  Exbodtob's  Sals. —  Purchaser  from  an  exeoator  selling 
without  authority  may  have  the  sale  rescinded  in  a  court  of  equity;  for 
the  offer  of  the  property  is  a  representation  that  he  has  a  right  to  aeU, 
and  whether  be  intends  to  defraud  the  purchaser  or  not,  the  effect  is  the 


PUBOHASBB  rnOM  AX  EXECUTOR  IB    HOT    ObUOXD  TO  TaKB  AX    AtTBB-AO- 

QuntSD  Individual  Titlz  from  the  executor  who  sold  without  author- 
ity, but  may  bring  his  bill  for  a  rescission;  and  if  there  was  a  covenant 
of  seisin  in  the  original  deed,  it  was  broken  immediately,  and  the  pur- 
cihaser  could  bring  his  bill  before  an  eviction,  based  upon  nusrepresen- 
tation« 


Bill  in  equity.     The  opinion  states  the  case. 
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Avarii,  for  the  oomplaiiiant. 
Keeble^  for  the  defendant. 

By  Court,  GsiEir,  J.  This  hill  is  filed  to  reeeind  a  oontiact 
for  the  purchase  of  a  tract  of  huid.  Theoderiok  North,  the  de- 
fendant, is  one  of  the  ezeontors  of  the  unll  of  William  North, 
hiH  father,  and  at  the  sale  of  other  property  belonging  to  the 
estate,  he  offered  for  sale  the  tract  of  land  in  controversy,  repre- 
senting that  as  executor,  he  had  a  right  to  sell  and  conTey  the 
same.  The  complainant  became  the  purchaser,  and  the  defend- 
ant, as  executor,  executed  to  him  a  deed  of  conyeyance,  with  a 
covenant  that  he  was  seised,  and  had  a  good  right,  as  executor 
as  aforesaid,  to  convey.  The  will  of  William  North  confers  no 
power  on  his  executors  to  sell  his  land,  and  the  deed  of  the  de- 
fendant vests  no  title  in  the  complainant.  While  this  bill  has 
been  pending,  a  decree  has  been  made  for  the  sale  of  this  land, 
in  order  for  a  division  among  the  heirs  of  William  North,  and 
the  defendant  has  become  the  purchaser  at  the  sale,  which  has 
been  made  under  that  decree;  and  he  now  offers  in  his  individual 
character,  to  make  a  good  title  to  the  complainant.  The  chan- 
cellor decreed  a  rescission  of  the  contract,  from  which  decree 
the  defendant  appealed. 

We  are  of  opinion  there  is  no  error  in  this  decree.  There 
is  nothing  in  the  clause  of  the  will  referred  to  in  the  pleadings 
from  which  the  executor  could  possibly  infer,  that  he  had  au- 
thority to  sell  the  lands  of  his  testator.  The  very  proposition  to 
sell  the  land  as  executor,  was  a  species  of  fraud.  Persons  who 
go  to  a  public  sale  of  a  deceased  person's  estate,  are  not  in  the 
habit  of  scrutinizing  the  provisions  of  the  will,  to  judge  of  the 
extent  of  the  executor's  power.  They  take  it  for  granted,  that 
he  has  good  right  to  sell  all  the  property  he  offers  to  the  bid- 
ders. Where  he  thus  offers  the  property  for  sale,  it  is  a  repre- 
sentation that  he  has  a  right  to  sell,  and  by  reason  of  his  situa- 
tion he  gains  the  confidence  of  bidders,  who  are  deceived  thereby, 
if  he  have  no  power  to  make  the  sale.  Whether  he  intends  cor- 
ruptly to  defraud  the  purchaser  or  not,  the  effect  is  the  same; 
the  bidder  is  deceived  by  the  false  representation,  and  ought 
to  be  relieved. 

In  this  deed  there  is  a  covenant  of  seisin,  in  which  the  defend- 
ant asserts  that  he  has  a  right  to  sell  and  convey  this  land  as  ex- 
ecutor. Here  is  an  express  misrepresentation.  The  complainant 
had  a  right  to  bring  his  bill  before  he  was  evicted  because  of  the 
covenant  of  seisin,  on  which  a  right  of  action  aroee  the  moment  it 
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was  made.  There  is  no  reason  for  denying  the  complainant  re- 
lief, and  turning  him  oyer  to  his  action  at  law  on  the  coTonants 
in  the  deed.  The  circumstances  of  imposition  and  fraud  in  the 
sale,  are  such  as  to  sustain  the  jurisdiction  of  a  court  of  equity: 
Ingram  y.  Morgan^  4  Humph.  66.  The  offer  by  the  defendant  of 
his  own  individual  deed,  by  which  a  title  acquired  by  him,  per- 
sonally, since  the  pendency  of  this  suit,  presents  no  ground  for 
refusing  the  relief  prayed  in  this  bill.  If  the  complainant  were 
compelled  to  take  this  title,  the  price  he  agreed  to  give  for  the 
land  would  inure  to  the  individual  benefit  of  the  defendant. 
He  has  purchased  the  land,  and  he  is  bound  to  his  co-heirs  only 
for  the  price  he  bid  at  the  sale  under  the  decree  before  men- 
tioned, while  he  would  get  all  the  benefit  of  the  exorbitant 
piice,  it  may  be,  which  the  complainant  was  to  give.  But  if  a 
party  fraudulently  sell,  and  convey  an  estate  to  which  he  has  no 
title,  the  vendee  who  comes  into  equity  to  rescind  the  contract, 
will  not  be  compelled  to  take  an  after-aoquired  title  from  the 
vendor. 
AfBim  the  decree. 


RQuirr  WILL  Bbgehb  ▲  Puboeasi  or  Land,  Inbuobd  bt  FaAUDULnre 
Refbesentations  as  to  the  title,  though  there  are  covenaatB  of  warrant  to 
which  the  vendee  might  resort  at  law:  Parham  v,  Bandoiph,  35  Am.  Dec 
403.  Frand  on  the  part  of  the  vendor  may  entitle  the  vendee  to  relief  in 
equity,  as  where  the  former,  being  aware  of  a  defect  in  the  title,  oonoealed  it 
from  the  latter,  or  suppressed  an  instroment  by  which  an  incoinbrance  had 
been  created:  OuUum  v.  Brunch  Bank^  37  Id.  725.  The  principal  case  is 
cited  in  Blackmore  v.  Shelby,  8  Hnmph.  441;  MlioU  v.  Blair,  5  Coldw.  193; 
and  Baird  v,  Chodrich,  5  Heisk.  24,  to  the  point  that  if  a  party  fraudulently 
sell  and  convey  land,  the  vendee,  who  comes  into  a  court  of  chancery  to  re- 
scind the  contract,  will  not  be  compelled  to  take  an  after-acquired  title;  in 
Merriman  v.  Norman,  9  Heisk.  273,  to  the  point  that  a  knowledge  of  a  de- 
fective title  and  suppression  of  this  knowledge,  together  with  the  false  rep- 
resentations that  no  defects  exist,  is  a  fraud,  which  will  entitle  a  vendee  to  a 
rescission  of  the  contract  in  a  court  of  equity;  in  Qunm  v.  Leake,  1  Tenn.  Ch. 
72,  to  the  point  that  the  failure  of  a  vendor  to  communicate  to  the  vendee  a 
defect  of  title  at  the  time  of  the  sale  is  a  fraud,  and  constitutes  a  ground  of 
equitable  jurisdiction;  in  BameU  v.  Clark,  5  Sneed,  437,  to  the  point  that  if 
there  be  a  covenant  of  seisin  in  the  deed,  a  court  of  equity  wUl  not  inter- 
pose, unless  upon  the  ground  of  frand,  or  the  insdlvenoy  of  the  vendor,  or 
■ome  other  distinct  ground  of  equitable  jurisdiotton. 
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MaTOB   and   AliDEBMEN   V.  MaBEBBT. 

[6  HUMFBBBn^  868.] 

OaaoKASOM  Biqitibino  Evert  Pxbson  on  a  Ckbtaik  Stbor  to  Lat  a 
pATBMSirr  in  front  of  his  lot,  or,  in  default,  requiring  the  constable  to 
do  80  and  bring  an  action  against  the  owner  for  the  coets,  is  not  in  the 
nature  of  a  tax,  and  is  not  nnoonstitational  beoanse  nneqnal;  nor  is  it 
nneqnal  and  Toid  beoanse  one  lot  may  be  improved  and  more  valuable 
than  another. 

DiBT.  Verdict  and  judgment  for  plaintiff.  Mabeny  appealed. 
The  opinion  states  the  faots. 

MarshaU,  for  the  plaintiff  in  error. 

Foster,  Alemmder^  and  2).  OampbeU,  for  the  defendant  in  error. 

By  Oonrt,  Gtaaaa,  J.  This  action  is  brought  to  recoTer  ser- 
enty-fiye  dollars,  the  price  of  making  a  payement  fronting  the 
lot  of  the  plaintiff  in  error,  in  the  town  of  Franklin. 

In  1887,  the  legislature  passed  a  law  amendatory  of  the  act 
incorporating  said  town,  which  in  the  twelfth  section  provides 
that ''  the  mayor  and  aldermen  of  Franklin  shall  have  the  power 
to  cause  foot  payements  and  sidewalks  to  be  constructed  in  the 
streets  of  said  town,  and  on  the  public  square,  by  the  owner  or' 
owners  of  lots  adjoining  the  same;  and  if  the  owner  or  owners 
ot  any  lot  shall  fiul  to  comply  with  the  proTisions  of  such  by- 
law or  ordinance  within  such  time  as  may  be  prescribed  thereby, 
the  mayor  and  aldermen  may  contract  with  some  suitable  per- 
son or  persons  for  the  construction  or  repair  of  the  same,  and 
pay  therefor;  and  the  amount  paid  by  said  corporation  shall 
constitute  a  charge  against  the  owner  or  owners  of  the  lot  or 
lots,  to  be  recoTered  by  suit  in  the  name  and  for  the  use  of  the 
corporation,  before  the  corporation  court,  or  before  any  circuit' 
court  or  justice  of  the  peace." 

Subsequently  to  the  passage  of  this  law,  to  wit,  on  the 
twenty-fourth  of  March,  1838,  the  mayor  and  aldermen  of 
Franklin  passed  an  ordinance,  in  which  it  was  enacted  that, 
"  it  shall  be  the  duty  of  every  owner  of  a  lot  or  part  of  a  lot  on 
Main  street,  and  on  Main  Cross  street,  from  the  square  to  the 
intersection  of  Bridge  street  on  the  north,  and  Church  street  on 
the  south,  to  cause  a  neat  and  substantial  pavement  of  brick 
eight  feet  wide,  to  be  made  and  kept  in  repair  in  the  street  and 
along  the  whole  front  of  his  or  her  or  their  lot,  with  a  sufficient 
stone  or  cedar  curbing,  which  pavement  shall  descend  three 
inches  from  the  front  of  the  lot  to  the  curbing.    If  any  person 
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shall  fail  to  make  said  pavement  in  front  of  his  or  her  lot  before- 
the  first  day  of  September,  1839,  it  shall  be  the  daty  of  the  high 
constable  to  cause  the  same  to  be  done,  and  to  institute  suit  in 
the  name  of  the  corporation  for  the  costs  thereof." 

The  plaintiff  in  error  was  the  owner  of  lot  number  83,  in  the- 
town  of  Franklin,  fronting  on  Main  Cross  street  between  the 
public  square  and  Church  street,  and  failing  to  make  the  pave- 
ment as  required  by  the  ordinance,  after  having  been  notified 
to  do  so,  the  high  constable  of  the  town  proceeded  to  construct 
the  pavement  as  required,  at  a  cost  of  seventy-five  dollars,  which 
was  paid  by  the  corporation,  and  to  recover  which  this  action 
is  brought.  A  verdict  and  judgment  were  rendered  against 
IMaberry,  in  the  circuit  court,  and  he  appealed  to  this  court. 

It  is  now  contended  that  this  ordinance  is  in  the  nature  of  a- 
tax  levied  on  the  owners  of  lots,  and  as  such  that  it  is  unconsti- 
tutional, because  it  is  unequal.  We  do  not  think  that  this  law 
levies  a  tax.  A  tax  is  a  sum  which  is  required  to  be  paid  by  the^ 
citizen  annually  for  revenue  for  public  purposes.  But  thi» 
ordinance  levies  no  sum  of  money  to  be  paid  by  the  citizens.  It 
requires  a  duiy  to  be  performed  for  the  well-being  and  comfort 
of  the  citizens  of  the  town.  It  is  in  the  nature  of  a  nuisance  to 
bo  removed.  And  if  an  ordinance  were  to  require  that  each 
owner  of  a  lot  in  town  should  remove  nuisances  from  his  lot, 
and  on  failure  to  do  so  the  town  constable  should  remove  the 
nuisance  and  the  party  should  pay  the  expense  of  the  work,  it 
would  hardly  be  suggested  that  the  expense  so  incurred  would 
be  a  tax.  And  yet  such  a  case  is  in  principle  analogous  to  the- 
one  before  us.  The  ordinance  in  question  is,  therefore,  not  im- 
constitutional  on  the  ground  of  being  an  unequal  tax. 

2.  But  it  is  said  that  this  ordinance  is  unequal  in  its  opera- 
tion, oppressive  in  its  requirements,  and  therefore  void.  It  ap- 
pears from  the  evidence  that  several  adjacent  lots  were  worth, 
with  improvements,  from  two  thousand  five  hundred  dollars- 
to  one  thousand  dollars,  and  that  the  lot  in  question  was  unim- 
proved, and  worth  only  four  hundred  dollars.  It  was  also- 
proved  that  the  pavement  enhanced  the  value  of  the  lot,  but  that 
the  increased  value  was  not  equal  to  the  cost  of  the  pavement. 
Upon  these  facts  we  do  not  think  this  ordinance  oppressive,  and 
for  that  reason  void.  The  duty  required  to  be  performed,  al- 
though of  some  advantage  to  all  other  inhabitants  of  the  town,, 
is  also  of  peculiar  benefit  to  the  party  who  is  owner  of  the  lot. 
The  evidence  is,  that  the  street  near  the  lot  in  question  was  un«- 
even,  and  in  wet  weather  vezy  muddy  and  disagreeable  to  pass^ 
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A  sidewalk  well  paved,  would  therefore  add  greatly  to  the  oom- 
f ort  of  all  who  might  pass  that  way,  and  the  owners  of  the  lota 
would  share  largely  in  the  advantages  it  would  afford.  The 
ordinance  is  general  in  its  character,  operating  on  all  persons 
owning  pro{>er(y  on  the  particular  streets  designated.  The 
plaintiff  in  error  derived  a  benefit  from  the  operation  of  the  law, 
not  only  in  the  comfort  his  own  pavement  afforded,  but  from 
the  pavements  made  by  other  persons  who  owned  lots  in  town. 
The  fact  that  these  pavements  exist  must  add  to  the  value  of 
property  in  that  town,  and  in  the  general  appreciation  of  prop- 
erty the  plaintiff  in  error  will  derive  a  proportional  advantage. 
But  it  is  said  that  this  lot  is  unimproved  and  is  of  much  less 
value  than  the  improved  lots,  the  pavements  in  front  of  which 
cost  more  than  the  one  in  question,  and  that  for  this  inequality 
the  ordinance  is  void.  It  may  be  replied  that  lots  in  a  town  are 
valuable  only  because  they  are  convenient  sites  for  the  erection 
of  buildings  or  other  improvements;  and  should  the  plaintiff  in 
error  construct  improvements  as  valuable  as  those  on  the  lots  of 
his  neighbors,  the  inequality  of  this  burden  would  cease.  Be- 
sides, perfect  equality  of  burdens  can  not  be  attained  in  public 
regulations.  If  the  corporation  law  had  required  that  every 
man  in  the  town  should  labor  a  given  number  of  days  in  repair- 
ing the  streets,  no  one  would  imagine  such  law  void  for  inequal- 
ity and  oppression;  and  yet  in  that  case  the  inequality  of  bur- 
den would  be  the  same  in  principle  as  that  here  complained  of, 
for  these  pavements  might  have  beeii  constructed  by  the  labor 
of  the  citizens  so  exacted.  Does  it  follow  that  because  one  man's 
lot  may  be  less  improved,  and  therefore  less  valuable  than  that 
of  another,  he  is  less  benefited  by  the  construction  of,  streets  and 
sidewalks  ?  Not  at  all.  On  the  contrary,  the  reverse  may  be  the 
fact.  He  whose  lot  is  least  valuable,  may  from  the  peculiar  cir* 
cumstanoes  of  his  family,  derive  much  more  benefit  from  such 
means  of  comf ortAble  passage  through  the  town  than  his  more 
wealthy  neighbors.  Mere  inequality  in  the  value  of  the  lots  does 
not,  therefore,  establish  the  proposition,  that  in  making  the 
pavements  of  equal  extent  the  burdens  were  unequal.  We  think 
then,  there  is  no  such  inequality  in  the  case  before  us  as  to  con- 
stitute such  oppression  as  must  exist  before  a  corporation  law  is 
void  for  that  cause.  And  this  view  of  the  subject  is  taken  in 
other  states.  In  Ooddard*8  Ca^.,  16  Pick.  505  [28  Am.  Dec.  259] , 
the  supreme  court  of  Massachusetts  held  an  ordinance  of  the 
city  of  Boston  valid  that  required  the  tenant,  and  in  case  there 
be  no  tenant,  the  owner  of  any  building  or  lot  of  ground  bor- 
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dering  on  any  street,  court,  or  public  place  within  the  city  wbef» 
there  is  any  footway  or  sidewalk,  to  cause  snow  to  be  removed 
therefrom,  and  in  default  thereof  to  pay  not  less  than  one  nor 
more  than  four  dollars. 

This  case  is  in  point,  and  supports  the  reasoning  above  ad- 
vanced. 


OBDUTANcas  or  A  Municipal  Ck>BPOitAnoir:  See  omm  ooUMted  in  note 
to  Ooddurd,  PetiUofier,  28  Am.  Deo.  284.  See  alao  Ward^  ▼.  iStoncT  Afwuc- 
ipaUiy  qf  New  Orlean$,  41  Id.  333;  iTofriMm  ▼.  Jfoyor  </ FieWwy,  Id.  03a 
The  princiiMd  caae  is  cited  and  approved  in  Whyte  ▼,  Metyor  qfNaahrille^  2 
Swan,  369,  and  WaaMngUm  v.  Mayor  qfNathmXU^  lid.  I8a  In  Woodbridffe 
V.  OUy  o/DetroUy  8  Mich.  291,  Oampbell,  J.,  Mjit  "In  Jtfoyor  ▼.  Maberry^ 
6  Homph.  371  [the  principal  caae],  the  right  to  vaqniie  ddeindki  ia  baaed  on 
the  right  toremorenniBancea  a  foundation  the  pwprialy  of  whiobiaiioft  veiy 
apparent. 


Fabhebs'  aud  MEBOHAin»'  Bank  t;.  Ghbereer. 

£6  Hraraassi^  i8SJ\ 

Aon  or  OfWUBSS  dm  faoxo  abs  vsom  Pubuo  KsanBirr,  eo  far  •• 
third  perMoa  are  oonoeiiied,  of  eqnal  validity,  aa  if  they  wete  offioen 
dejurt, 

FteWATB  or  A  Dbsd  bt  a  Defutt  Olxbk  hot  HAvnra  Taxxk  tkb  Oath 
or  OmcB,  bat  dnly  appointed  and  aaaoming  the  dntiea,  ia  valid  nnder  a 
atatnte  allowing  depaty  derka,  "dnly  appointed,**  to  take  probate,  eto. 
If  dnly  appointed,  anch  a  depaty  is  an  offloer  de  Jaeto,  bat  ia  not  duly 
qualified  antil  the  oath  of  office  haa  been  taken. 

EraomnT.  Judgment  for  plaintiff,  Chester.  Defendant  ap- 
pealed.   The  opinion  sofficienfly  states  the  case. 

T.  J.  TurUy  and  J.  O.  Humphreys,  for  the  plaintiff  in  ecm. 

O.  D.  Searcy  and  W.  T.  Brown,  for  the  defendant  in  error. 

By  Oonrty  Tdblbt,  J.  The  only  question  presented  for  the 
consideration  of  the  court  in  this  case  is,  as  to  the  nJidity  of 
the  probate  of  a  deed  of  conveyance  from  Thomas  Dixon  to 
Beth  Wheatly  in  trust,  to  secure  a  debt  due  the  Farmers'  and 
Merchants'  Bank  of  Memphis.  The  deed  was  executed  on  the 
twelfth  day  of  June,  1889,  and  proTcn  before  James  Boss,  an 
acting  deputy  of  John  W.  Fuller,  clerk  of  the  county  court  of 
Shelby,  on  the  twenty-eighth  day  of  June,  1839,  in  regular 
form,  by  Charles  Lofland,  John  W.  Dupree  and  T.  W.  Moon, 
the  subscribing  witnesses  theretoi;  and  registered  July  2,  1889, 
in  the  oounly  of  Shelby. 

It  appears  from  the  bill  of  exceptions,  that  John  W.  Fuller, 
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derk  of  the  county  court  of  Shelby,  on  the  second  day  of  May, 
1839,  executed  a  power  by  which  he  appointed  James  Bose  a 
depm&y  clerk  of  the  county  court  of  Shelby,  giving  him  full  and 
ample  authority  to  take  the  probate  of  deeds  and  instruments 
of  writing  required  to  be  proven  and  registered.  Under  this 
appointment,  James  Bose  proceeded  to  act  as  deputy  clerk, 
without  having  taken  the  oath  appointed  for  the  qualification  of 
public  officers,  and  the  oath  of  office,  and,  while  so  acting,  re- 
ceived and  certified  the  probate  of  the  deed  in  conti-oversy. 
This,  it  is  contended  on  the  part  of  the  plaintiff  in  ejectment, 
he  was  not,  under  the  drcuinstances,  warranted  in  doing;  that 
the  probate  is  therefore  void,  and  the  deed  not  legally  regis- 
tered. 

By  the  act  of  1794,  c.  1,  sec.  72,  it  is  provided  that  all  deputy 
clerks  shall  take  the  oath  appointed  for  the  qualification  of  pub- 
lic officers  and  an  oath  of  office.  Now,  James  Bose  having  neg- 
lected to  comply  with  the  provision  of  this  statute,  though 
regularly  appointed,  was  not  a  deputy  clerk  of  Shelby  county 
de  jure;  but  it  is  contended  that  he  was  de  facto,  and  that  his 
acts  as  such  are,  so  far  as  third  persons  are  concerned,  of  equal 
validity  as  if  he  had  been  clerk  J^  jure,  and  this  from  public 
necessity.  This,  as  a  general  proposition,  is  not,  as  it  could  not 
be  controverted.  But  it  is  argued,  that  under  the  provisions  of 
our  statutes  upon  this  subject,  oue  who  is  only  a  deputy  de/ado 
and  not  dejure^  can  not  take  a  probate  of  a  deed  or  other  instru- 
ment, and  if  such  probate  be  taken  by  him  it  is  null  and  void. 

An  examination  of  the  different  statutes  upon  this  subject  is 
neoessaiy  to  their  corxeot  exposition.  By  the  sixth  section  of 
the  act  of  1836,  c.  68,  exclusive  authority  is  given  to  the  clerks  of 
the  county  courts  to  take  probate  or  acknowledgment  of  deeds 
of  trust,  bills  of  sale,  and  all  other  instruments  of  writing  re- 
quired to  be  registered.  By  the  act  of  1838,  c.  160,  sec.  1,  it  is 
provided,  that  the  legally  appointed  deputy  clerk  of  any  county 
court  in  this  state  shall  be  authorized  to  take  the  probate  and 
acknowledgment  of  all  such  instruments;  and  by  an  act  of  th€ 
same  year,  o.  30G,  sec.  2,  the  derk  of  the  county  court  of 
Shelby  is  authorised  to  appoint  two  deputies,  one  to  reside  in 
Memphis. 

The  argument  against  the  validity  of  the  probate  of  the  deed 
in  this  case  rests  upon  the  words  "  legally  appointed,''  as  used 
in  the  statute  of  1838.  It  is  said  these  words  necessarily  ex- 
clude the  actions  of  a  deputy,  who  is  such  only  de  facto  ;  for 
such  an  one  is  not  a  legally  appointed  deputy;  that  to  constitute 
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A  legally  appointed  deputy,  he  must  not  only  haye  the  appoint- 
ment properly  made  by  a  principal  clerk,  but  that  he  mast  also 
have  taken  the  oaths  prescribed  by  the  act  of  1794,  o.  1.  Sueh,  in 
our  opinion,  is  not  the  just  and  proper  construction  of  the  words. 
The  appointment  and  the  qualification  to  an  office  are  distinct 
and  separate  things;  both  of  which  (when  a  qualification  is  re- 
quired) are  neceasazy  to  constitute  an  officer  de  jure.  A  man  is 
legally  appointed  to  an  office  when  his  appointment  has  been 
made  by  the  appointing  power. 

Thus,  in  this  state,  a  judge  is  legally  appointed  when  he  has 
been  duly  elected  by  the  legislature,  but  he  is  not  legally  quali- 
fied till  he  has  taken  the  oaths  prescribed;  so  it  is  of  idl  other 
officers — the  appointment  is  a  distinct  and  separate  thing  from 
the  qualification.  Indeed,  this  is  necessarily  so;  for  the  oaths 
of  qualification  can  only  be  administered  to  those  who  haye 
been  legally  appointed.  For,  if  the  appointment  be  illegal,  the 
administration  of  the  oaths  of  office  would  be  a  nullity.  Then 
the  question  arises,  was  James  Bose,  at  the  date  of  the  probate  of 
this  deed  in  controversy,  a  legally  appointed  deputy  of  the  clerk 
of  the  county  court  of  Shelby  couniy  ?  We  think  he  was;  a  writ- 
ten authority  with  full  power  constituting  him  such,  had  been 
executed  and  delivered  by  John  W.  Fuller,  the  principal  clerk, 
who  was  the  appointing  power;  but  he  was  not  a  legally  quali- 
fied deputy,  for  want  of  the  administration  of  the  oaths  of  office 
and  qualification  required  by  the  act  of  1794.  Being  the  le- 
gally appointed  deputy,  he  had  the  authority  to  take  the  pro- 
bate of  the  deed,  and  the  same  is  a  valid  probate. 

The  case  of  AUcinaan  v.  Micheaux^  1  Humph.  812,  which  is 
cited  as  conflicting  with  this  view  of  the  case,  has  no  sinularity 
whatever.  In  that  case.  Belcher,  who  had  undertaken  to  per- 
form a  high  duty  of  the  clerk  of  the  county  court  of  Harde- 
man, in  the  administration  of  an  oath,  was  neither  the  legally 
appointed  nor  the  legally  qualified  depuiy  of  the  derk;  he  says 
himself  that  he  was  not  a  deputy  at  all,  and  so  the  court  clearly 
thought  and  adjudged,  not  on  account  of  any  informality  in  his 
appointment  and  qualification  to  the  office,  but  because  he  was 
neither  apx>ointed  nor  qualified. 

Boss,  then,  being  the  legally  appointed  deputy  of  the  clerk 
of  the  county  court  of  Shelby,  and  acting  publicly  in  that 
capacity,  the  probate  of  the  deed  of  trust  made  to  secure  the 
debt  to  the  Farmers  and  Merchants'  Bank,  was  a  valid  probate, 
and  the  judge  below  erred  in  holding  otherwise. 

Let  the  judgment  be  reversed,  and  the  case  remanded. 
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OmOKRS  DX  VAOTO:  See  note  to  HUdrtth  v.  McTiiJ^Tt^  19  Am.  Dec.  63»  when 
the  nibjeot  ie  diacosaed  at  length.  See,  alao,  WiUsw  t.  8mUk^  21  Id.  213; 
/'oKee  ^iity  ▼.  ^Toio^  20  Id.  294;  .9cA/«itdbfr  V. /?ia{0y,  38  Id.  100.  The  prm- 
cipal  caae  ia  cited  to  the  point  that  the  acta  of  an  officer  dt/aeto  are  valid  ao 
far  aa  third  peraona  are  concerned,  in  B€Ue9  v.  Dytr^  9  Hnmph.  163;  Chd- 
braUk  V.  Melhtiand,  3  Coldw.  277,  and  Kellp  v.  Starff,  6  Heiak.  206. 


Bbaufobt,  Adm'b,  v.  Colusb. 

[6  HuMnasn,  487.] 

/HTurr  ov  THB  Tbtatob  to  CfBiATB  A  SxPABATK  EsTATB,  when  olMur, 
mnat  prevailt  aa  no  formal  worda  are  neoeaaary.  Hence,  whairea  teatator 
gaTe  certain  alavea  to  hia  alater,  and  then  added,  "  aince  writing  the  be* 
qneat  to  my  aiater,  I  have  reflected  that  ahe  might  marry  aome  man,  wlio 
woold  aqnaoder  her  property,"  and  then  givea  the  property  to  tmateea 
"for  her  and  her  heira*  benefit^"  it  waa  held  that  ahe  took  the  eatate  to 
her  aeparate  nae. 

Bbqvbst  to  ths  Sxpa&ati  Uai  ov  ak  Uvmabbud  Wokak  ia  valid,  and 
an  after-taken  hnabaad  aoqniraa  no  intereal  in  anoh  property. 

Tbotul    The  opinion  states  the  case. 
W.  T.  Brounif  for  the  plaintiff. 

Ooe,  for  the  defendant. 

By  Oourt,  Gbxsn,  J.  This  is  an  action  of  trover  for  the  Talue 
of  several  slaves  named  in  the  declaration.  The  cause  came  on 
before  the  circuit  court  upon  an  agreed  case  which  shows  the 
following  facts:  Abner  N.  White,  of  Williamson  couniy,  made 
his  will  in  1835,  in  the  third  clause  of  which  he  makes  the  fol- 
lowing devise:  "I  bequeath  unto  my  sister,  Isabella,  the  fol- 
lowing negroes,  viz. :  Susan  and  her  child  Frances,  Charity, 
Ann,  Adaline,  and  Austin."  The  seventh  clause  of  the  will  is 
as  follows:  '^  Since  writing  the  bequest  to  my  sister,  Isabella, 
I  have  reflected  that  it  is  possible  she  might  many  some  man, 
who  would  squander  her  property;  I  now  give  the  negroes 
named  for  her  to  my  brothers,  William  and  James,  in  trust  for 
her  and  her  heirs'  benefit''  The  testator  died,  leaving  his  sister, 
Isabella,  unmarried.  She  afterwards  intermarried  with  Dabney 
O.  Collier,  who  acquired  possession  of  the  negroes,  and  held 
them  until  his  death..  The  plaintiff  is  the  administrator  of  the 
estate  of  Collier,  and  brings  this  suit  against  his  widow  to  re- 
cover the  negroes  devised  to  her  in  the  third  clause  of  her 
brother's  will;  and  which,  wi&  their  increase,  she  claims,  as 
having  been  her  separate  property,  free  from  the  control  of  her 
husband. 

Am.  Dso.  Vol.  XLIV~31 
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Two  questions  have  been  xaised  at  the  bar,  upon  which  the 
result  of  this  case  depends.  First,  whether  by  the  will  it  ap- 
pears to  haye  been  the  intention  of  the  testator  to  create  a  sep- 
arate estate;  andj  secondly,  whether  such  a  clause  in  a  gift  or 
deyise  is  valid,  if  it  take  effect  while  the  donee  is  discovert 

1.  In  the  determination  of  the  first  question,  we  are  to  ascer- 
tain the  intention  of  the  testator;  for,  as  no  form  of  words  is  nec- 
essary to  create  an  estate  to  the  separate  use,  if  the  intention  of 
the  testator  clearly  appears  to  have  been  to  exclude  the  marital 
right  of  the  husband,  the  court  vnll  cany  such  intention  into 
effect:  Clancy  on  Bights,  562;  HamiUon  v.  Bishop^  8  Yeig.  83 
[29  Am.  Deo.  101] ;  2  Kent's  Com. ,  5th  ed. ,  154, 155.  In  this  case 
the  negroes  had  been  given  absolutely  by  the  third  clause  of  the 
will;  and  by  the  seventh  clause,  the  testator  gives  the  same 
negroes  to  his  brothers,  William  and  John,  in  trust  for  his  sister, 
Isabella,  and  her  heirs'  benefit,  because  he  says:  "  Since  writing 
the  bequest  to  my  sister,  Isabella,  I  have  reflected  that  it  is  pos- 
sible she  might  many  some  man,  who  would  squander  her  prop- 
erty." 

The  reason  thus  given  for  changing  the  form  of  the  bequest, 
has  no  meaning,  unless  he  intended  ttie  property  to  be  held  by 
the  trustees  for  Isabella's  separate  use.  The  gift  contained  in 
the  third  clause  would  not  have  been  materially  changed.  But 
it  is  evident  the  testator  intended  to  make  a  material  change  in 
the  character  of  the  bequest.  He  had  reflected  that  his  sister 
might  many  some  improvident  man,  who  would  squander  her 
property,  and  to  prevent  any  husband  she  might  take  from  thus 
squandering  it,  he  gives  it  to  trustees,  for  her  and  her  heirs' 
benefit,  so  that  such  husband  should  be  prevented  from  wasting 
it,  by  excluding  him  from  all  control  over  it.  The  gift  for  **  her 
and  her  heirs'  benefit,"  or,  in  other  words,  for  the  benefit  of 
Isabella  and  her  children,  of  itself  plainly  shows  the  intention 
to  exclude  the  marital  rights  of  any  husband  she  might  take; 
but  when,  to  the  natural  import  of  these  words,  be  added  the 
reason  which  is  stated  for  this  form  of  bequest,  and  the  fact 
that  trustees  are  interposed,  no  doubt  is  left  on  our  minds  as  to 
tbe  meaning  of  the  vrill. 

2.  As  to  the  second  question,  whether  such  gift  to  the  sep- 
arate use  can  take  effect  if  made  to  an  unmanied  woman,  but 
little  need  be  said.  For,  whatever  doubt  may  have  been  throvm 
upon  the  subject,  by  some  recent  decisions  in  England,  the 
question  is  now  firmly  settled  by  several  late  decisions  in  that 
oountiy,  in  which  the  whole  doctrine  hsA  been  reviewed.    The 
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doabt  which  has  been  thrown  upon  the  Talidiiy  of  a  dlanse  to 
the  separate  use  when  property  is  settled  upon  an  unmarried 
woman,  is  of  oomparatiTely  recent  origin.  From  the  time  of 
Lord  Thurlow,  until  the  case  of  Newton  t.  Beid,  4  Sim.  141, 
no  doubt  existed  as  to  the  yaliditj  of  such  a  clause.  In  Pybus 
y.  Smith,  3  Bio.  0.  O.  347;  Sockett  t.  Wray,  4  Id.  485;  Wagsk^ 
▼.  Smiih,  9  Yes.  524;  and  Beable  t.  Dodd,  1  T.  B.  193,  the  doe- 
trine  is  clearly  recog[nized.  In  Beable  t.  Doddy  l£r.  Justice 
Duller  said:  ''Whatever  might  be  the  construction  ux>on  the 
will  alone,  yet  taking  both  the  will  and  codicil  together,  it  is 
clear  that  this  restriction  applies  to  any  future  as  well  as  a  pres- 
ent husband.  The  names  of  the  husbands  are  not  mentioned. 
The  limitation  to  trustees  is  during  the  life  of  the  wife;  this, 
therefore,  must  extend  to  eyery  husband  she  may  have." 

In  the  case  of  Anderwn  v.  Anderson,  2  My.  &  E.  427,  Sir  John 
Leach  sustained  the  validity  of  the  gift  to  the  separate  use  of  an 
unmarried  woman,  and  granted  an  injunction  to  restrain  the 
husband  from  receiving  the  rents  of  tiie  property  given  before 
marriage  to  the  separate  use  of  the  wife,  and  from  interfering 
with  the  separate  estate.  This  order  was  afiSrmed  by  Lord 
Eldon. 

The  case  of  Newton  v.  Beid,  4  Sim.  141,  decided  by  the  vice- 
chancellor.  Sir  Lancelot  Shadwell,  brought  the  doctrine  into 
question;  and  in  the  case  of  Masaey  v.  Parker,  2  My.  &  E.  174, 
Sir  G.  C.  Pepys,  master  of  the  rolls  (now  Lord  Ohancellor  Got- 
tenham),  expressly  decided  that  *'  the  fetters  attempted  to  be 
imposed  upon  an  unmarried  female  legatee,  are  inoperative  be- 
fore her  marriage,  because  they  are  inconsistent  with  the  nature 
of  her  estate.  She  might  have  given  it  to  any  one  before  the 
marriage;  and  why  may  she  not,  by  the  act  of  marriage,  give  it 
to  her  husband  ?"  Upon  principle,  therefore,  he  said,  he  had 
no  doubt  of  the  right  of  the  husband;  but  he  was  supported  by 
the  case  of  Newton  v.  Beid,  which  had  been  alluded  to  in  the 
case  of  Brown  v.  Pocock,  2  Buss,  k  M.  210,  l^  the  lord  ohancel- 
lor, without  disapprobation. 

"  Thus  stood  the  doctrine,  when  the  case  of  IMeU  v.  Arm" 
strong,  1  Beav.  1,  came  before  the  ^master  of  the  rolls  in  1838. 
In  that  case,  Lord  I^ingdale  reviews  the  cases,  and  comes  to  the 
conclusion,  that,  to  sanction  the  propositions  in  the  cases  of 
Newton  v.  Beid  and  Maasey  v.  Parker,  would  defeat  the  object 
aud  purpose  which  were  contemplated  by  this  court  when  it  ap- 
plied its  principles  of  equity  to  the  support  of  the  separate  estate 
of  married  women."    He  therefore  stated,  as  the  result  of  the 
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aaihoritieSy  and  pnctioe  of  oonyeyanoes,  **  ibat  propttrtj  given 
to  a  woman  for  her  separate  nee,  independent  of  any  husband^ 
may,  under  the  authority  of  this  court,  be  enjoyed  by  her  dur- 
ing her  ooTerture  as  her  separate  estate,  although  the  property 
originally,  or  at  any  subsequent  period  or  periods  of  time,  be- 
came Tested  in  her  when  discoTert."  Whether  the  gift  to  her 
separate  use  be  made  with,  or  without  the  power  of  alienation, 
the  restraint  is  annexed  to  the  separate  estate  only,  and  the  sep- 
arnte  estate  has  its  existence  only  during  the  coTortuxe;  while 
the  woman  is  discoyert,  the  separate  estate,  whether  modified 
by  restraint  or  not,  is  suspended,  and  has  no  operation,  though 
it  is  capable  of  arising  upon  the  happening  of  a  mairiage.**  This 
case  was  afllxmed  by  Lord  Oottenham  in  1840  (1  My.  &  O.  877, 
892),  and  settLed,  as  we  think,  the  doctrine  on  this  sulqeot'upon 
just  reasoning  and  correct  principles. 

In  the  case  of  Scarborcfwgh  t.  Bcfrman^  1  Bear.  84,  the  same 
judge  decided  that  where  A.  bequeathed  a  sum  in  trust  for  his 
daughter,  then,  and  at  his  death,  a  widow,  for  her  separate  use, 
and  after  the  testator's  death  she  married,  the  husband  ac- 
quired no  interest  in  the  fund.*'  In  yiew  of  these  principleSy 
thus  settled,  we  are  of  opinion  that  OoUier,  the  husband  of  the 
defendant,  acquired  no  interest  in  the  daves  in  controTerBj, 
and  that  his  administrator  is  not  entitled  to  xeoorer  in  the  pree> 
ent  suit. 

Affirm  the  judgment. 

Thi  nuvoiPALOAai  u  oitxd  in  /iwisT.  OMmmw,  SOoldw.  600,  and  Qraiif 
▼.  i2o66,  4  Heiak.  76,  to  the  point  that»  if  it  olMriy  appaued  it  waa  the  in- 
tention of  the  teatator  to  ezolnde  the  marital  righta  of  the  hnaband,  the  eoorli 
will  oarry  that  intention  into  effMt;  in  Qwrdenhkrt  ▼.  Hindis  I  Head,  406» 
that  to  aaoertain  that  intentiaa,  the  appointoMnt  of  a  trnatee,  though  not 
oondlnatye,  ii  a  oironmstanoe  not  to  be  overiooked;  in  Brown  ▼.  FboU,  2  Tenn. 
Ch.  269,  that  if  the  aettleinent  be  made  hy  a  thifd  penoo,  the  aeparate  oaa 
will  attaoh  aa  often  aa  ahe  may  many,  when  the  ytoytttif  ia  olearly  aettled 
to  the  aeparate  nae  of  the  woman. 
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(IT  TtaMOMT,  lOi.] 

OF  AS  Admznistratob  B18S1S  BzoLTOimiT  wxxBiv  no 

JunsDionoH  of  the  probata  oourt,  mad  its  legality  oaa  not  be  qiiettkiied 

in  any  other  court,  nor  ooUatenJly  attacked. 
AummfBATOB  mat  UAEjnAiK  Ejmmaat  lot  the  benefit  of  the  hein,  al« 

though  the  hein  oaa  not  bring  raeh  aetloii  ontQ  alter  a  decree  of  dle- 

tribtttioii. 
BiOBt  or  AV  AsMunnEaASom  to  MAnraAnr  BjionaiiT  lor  the  nee  of  the 

heir,  ia  loet  when  the  ri^t  of  the  heir  ia  barred  by  the  atatate  of  Umita- 


&TAiVTm  ov  LmiTATioim  Don  irov  Buir  aoaivst  ak  Hub  who  wae  under 

one  or  more  dliahiHtiea  at  the  time  Ida  right  aoomed,  until  all  inoh  die- 

afailitiee  are  removed. 
IteAMT  Iff  ooMHON  HAT  BaoovsB  the  whole  eatate  agidnst  a  atruiger. 
STAnm  or  Lim iXATiova  hat  Bmr  againit  the  eetate  of  one  tenant  in  00m- 

mon,  witlioat  affaoting  the  righti  of  the  oo-tenanti  wlio  are  under  die- 

abiHtiee. 
OoiRB  18  Cbmjltmd  bt  Aht  Bmtet  aofBeient  to  put  the  atatnte  of  limita- 

tiona  in  operation. 

EjBonaEHT  1>y  the  administrator  of  Ebeneeer  Burdiok,  who 
died  Beised  of  the  land  in  dispute  in  1816,  against  the  defendant, 
who  relied  apon  a  tiUe  acquired  by  adverse  possession  since 
1818.  The  intestate,  at  the  time  of  his  death,  left  nine  heirs — 
six  sons  and  three  daughters — all  of  whom,  with  the  exception 
of  one  son  and  one  daughter,  had  arriyed  at  age  more  than  fif- 
teen years  prior  to  the  commencement  of  this  action.  Two  of 
the  other  daughters  had  married  while  under  age,  but  fifteen 
years  had  not  elapsed  since  the  removal  of  their  disability  of 

995 
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ooTertdze.  Lotton  of  adminisimtion  were  iBsued  to  the  plaintiflF 
in  1841.  The  court  charged  the  jury  that  the  phuntiff  could 
only  recoTer  the  interests  of  the  son  and  daughter  who  had  not 
arriyed  at  age  more  than  fifteen  years  prior  to  the  oonunonoe> 
ment  of  this  action,  kad  a  yerdict  was  giyen  accordingly. 

C.  Adams,  for  the  defendant. 

Ilyde  and  Peck,  for  the  plaintiff. 

By  Court,  Bedfield,  J.  1.  No  question  can  properly  be  made 
here,  or  in  the  county  court,  in  regard  to  the  legality  of  ibe  ap- 
pointment of  the  plaintiff  as  administrator.  That  is  a  matter 
resting  ezclusiTely  within  the  jurisdiction  of  the  probate  court, 
and  can  not  be  inquired  into  in  any  other  court,  nor  collaterally 
questioned  in  any  way.  The  appointment  by  that  court  is  as 
conclusiye  as  the  judgment  of  any  other  court  of  competent 
jurisdiction,  and  can  not  be  set  aside,  or  impeached,  in  any 
other  way  than  by  proceedings  in  the  probate  court  for  that  ex- 
press purpose. 

2.  Upon  the  question  whether  the  administrator  can  nuM'nfaijfi 
an  action  to  recoyer  lands  for  the  benefit  of  the  heirs,  there  can  be 
little  doubt.  The  statutes  of  1797  and  of  1821  (Tol.  St  144,  sec. 
66;  SI.  St.  846,  sec.  63)  are  almost  precisely  the  same,  in  regard 
to  the  authority  of  the  administrator  to  bring  actions  of  eject- 
ment for  the  benefit  of  the  heir.  Both  statutes  expressly  giye  the 
authority  to  the  administrator  to  bring  such  action,  or  to  pros- 
ecute one  already  brought  by  the  intestate,  "  to  the  use  of  the 
deyisees,  heirs,  or  creditors,  of  such  estate,  as  the  case  may  be." 
It  is  tnie  that  the  statute  of  1821  expressly  prohibits  the  heir, 
or  deyisee,  of  land  from  bringing  an  action  of  ejectment  to  re- 
coyer  the  same  until  decree  of  distribution.  But  that  will  not 
affect  the  right  of  the  administrator  to  bring  such  action,  which 
is  giyen  in  express  terms,  unless  we  suppose  the  legislature  in- 
tended to  make  a  distinction  between  the  right  of  tiie  adminis- 
trator to  bring  suits  and  to  prosecute  those  already  brought, 
which  is  not  supposable. 

3.  But  the  right  of  the  administrator  to  maintain  an  action 
"to  the  use  of  the  heir,"  must  depend  upon  the  continuing 
right  of  the  heir.  The  administrator's  right,  in  such  case,  is 
only  incidental  to  that  of  the  heir;  and  when  the  principal  right 
is  gone,  the  incident  must  fall  with  it.  And  as  there  can  be  no 
doubt  that  the  heirs  could  haye  maintained  an  action  in  their 
own  names,  while  the  statute  of  1797  was  in  force — and,  haying 
acquired  this  right  under  that  statute,  they  would  not  be  de- 
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priced  of  it  by  the  prohifaition  in  the  statute  of  1821 — ^tfae  zighta 
of  all  the  heirs,  except  the  three  girls  and  the  youngest  son,  are 
clearly  barred  by  the  statute  of  limitations.  And  even  if  we 
should  hold  that  the  rights  of  heirs,  accruing  under  the  statute 
of  1797,  wUl  be  suspended  by  that  of  1821,  the  statute  of  lim- 
itations will  equally  prevail,  whether  the  right  of  the  heir  is  to 
sue  in  his  own  name,  or  in  that  of  the  administrator.  But  iu 
practice  the  rights  of  heirs  have  been  determined  by  the  laws  in 
force  at  the  time  of  the  descent  cast,  and  this  even  in  rog^rd  to 
the  bringing  of  suits. 

In  regard  to  those  heirs  who  have  been  under  successiYe  dis- 
abilities, unto  within  the  term  of  fifteen  years  before  suit 
brought,  we  feel  unable  to  say  that  they  are  exempt  from  the 
operation  of  the  statute.  Our  statute  of  limitations  is  so  sim- 
ilar to  the  English  statute,  in  this  respect,  that  we  should 
hardly  feel  justified  in  departing  from  the  construction  adopted 
by  the  English  courts,  inasmuch  as  that  was  known  to  the  legis- 
lature at  the  time  of  passing  the  statute,  and  it  may  well  be 
presumed,  was  expected  to  be  adopted  by  our  courts,  and  was 
thus  virtually  made  a  part  of  the  act  itself — as  is  the  case  in  re- 
gard to  all  the  English  statutes  which  have  been  adopted  here; 
it  is  to  be  presumed  it  was  done  with  the  construction  they  had 
FBceiYed  in  that  country,  unless  the  phraseology  has  been  bh 
modified  as  to  exclude  such  construction.  The  English  statute 
is,  to  be  sure,  more  explicit  upon  the  matter  of  successiye 
disabilities  than  our  statute;  but  the  general  scope  of  the  stat- 
utes is  the  same.  The  English  statute  says,  ''such  person," 
that  is,  the  person  disabled,  **  or  their  heirs,  may  bring  the  ac- 
tion within  ten  years  after  his,  or  their,  full  age,  discoverture, 
coming  of  sound  mind,  or  death;"  thus  obvioudy  excluding  the 
idea  of  successiye  disabilities,  either  in  different  persons,  or  the 
same  person.  It  obviously  confines  the  disability  to  one  per- 
son. •  It  is  further  provided  that  the  disability  shall  have  ex- 
isted''at:  the  time  the  said  right,  or  title,  first  descended." 
Hence  it  is  admitted,  that,  if  more  than  one  disability  exist  at  the 
time  the  right  accrues,  the  statute  will  not  b^gin  to  run  until  oil 
those  disabilities  are  removed.  This  is  consistent  with  the  terms 
of  the  statute,  and  necessary  to  a  rational  application  of  its 
principles.  The  statute  was  intended  to  save  the  rights  of  the 
party  until  all  those  disabilities,  existing  at  the  time  the  right 
accrues,  are  removed.  And  we  are  not  prepared  to  extend  our 
statute  of  limitations  further  than  it  has  been  extended  in  West- 
minster Hall,  or  any  of  the  American  states:  Siowel  v.  Lord 
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Zou(^^  1  Plowd.  868;  Demwred  ▼.  Wynkoop,  8  Johns.  CSh.  129 
[8  Am.  Deo.  467];  Eoffer  ▼•  OammcnwedUh,  4  Mass.  182.  Id 
Conneotiont  this  rnle  was  at  first  disregarded:  Eaton  v.  Scmford^ 
2  Day,  528;  bat  that  ease  was  finally  OTermled,  in  Btmce  ▼. 
WolcoU,  2  Conn.  27. 

This  disposes  of  the  shares,  eioept  those  of  the  daughter  and 
son,  whose  shares  it  is  not  pretended  are  harred  hj  the  statute 
of  limitations.  And  as  this  is  a  case  where  the  statute  applies, 
we  eoold  not  also  apply  the  doctrine  of  presumptiye  grants, 
which  only  applies  to  those  cases  which  are  not  strictly  within 
the  statate.  As  this  is  not  a  case  of  joint  tenancy — in  which  all 
must  join  in  bringing  suit — ^the  rights  of  some  may  be  barred, 
and  not  those  of  the  others,  as  some  might  have  conveyed  their 
interests  by  deed,  or  be  barred  by  estoppel,  so  also  by  the  stat- 
ute of  limitations.  One  tenant  in  common  may  recover  the 
whole  estate  against  a  stranger;  and  in  Vermont  tenants  in 
common  may  join,  by  special  statute;  but  it  has  never  been 
held,  that,  the  right  of  one  tenant  in  common  being  barred  hy 
the  statute  of  limitations,  the  rights  of  all  were  gone,  notwith* 
standing  they  were  under  disabilities;  and  such  a  doctrine  would 
be  strict  and  unreasonable:  Hwhi  v.  Bogen^  4  CSranch,  166;  1 
Chit.  PL  56. 

There  can  be  no  doubt  as  to  the  proof  of  ouster.  The  same 
proof,  that  x^ts  the  statute  of  limitations  in  operation,  creates 
an  ouster.  In  the  present  case,  the  bill  of  exceptions  states  ex- 
plicitly, that  the  defendant  "  had  been  in  the  exclusive  posses- 
sion of  the  premises  for  about  ten  years  past,  and  up  to  the 
present  time,  under  the  deeds  given  in  evidence,  claiming  the 
entire  estate.''  There  would  seem  to  be  very  little  lack  of  proof 
upon  this  point. 

Judgment  a£Srmed. 

AFFOamUMT  or  ADMIinSZBATOB,  AMD  JUBUDICTION  OF  PSOBATB  COUST 

OVXB. — In  geaanl,  the  legality  of  the  appointment  of  an  adminirtFator  by  a 
probate  ooart  can  not  be  ooUateially  attaoked:  JTemiedy  ▼.  Wachtmntth^  14 
Am.  Deo.  676;  FUHn  ▼.  PUBn,  18  Id.  Ill,  and  note;  Medmtmd  ▼.  CoUim, 
27  Id.  208;  KUngenimUh  ▼.  Beain,  Id.  828. 

BxsouTOB  OB  Admivistratoii,  WHXir  MAT  MAINTAIN  EiBOKMSNT:  See/^edbcy 
▼.  Oardner^  88  Am.  Deo.  764.  Hein  can  not  maintain  ejectment  nntil  after 
diTinon:  Hvhbard  ▼.  moaH,  23  Id.  198. 

Statttb  of  Limitations  mat  Run  against  Onb  Oo-tbnant,  and  not 
against  others  who  are  within  the  saving  olanses  of  the  statute:  DcoUUk  ▼• 
BUOsesle^,  4  Am.  Deo.  218;  Wade  v.  Johnson,  42  Id.  422.  In  WUkhu  v. 
PkUipB,  17  Id.  579,  it  was  held  that  if  one  of  the  parties  to  a  soit  is  within 
the  saving  olanse  of  the  statute,  the  case  is  saved  for  all  the  partiea. 


Jan.  1845.]  Hublbubt  t;.  HlCK&  326 

DUABILITT  TO  PbITSNT  TBB  BUHimiO  OF  THB  SXATOTB  OF  liDIITATIOn 

■oit  !»▼•  existed  at  the  time  the  cause  of  action  acoraed:  fUaJmgk  t.  Andet' 
mm,  8  Am*  Deo.  625;  Jaekaon  ▼.  Moore,  7  Id.  398;  Paijfmmx  ▼.  PraJtker,  9  Id. 
Ml;  Adwmom  y.  SmUh,  12  Id.  665,  and  note;  Nick$  t.  ifai^tiMlafe,  18  Id. 
647,  and  note;  Rufy.BuU,  16  Id.  290;  FTennuM ▼.  JToAowl; /m.  Cb.,  28  Id. 
464,  and  note;  MeOrta  ▼.  Purmort,  80  Id.  103;  Edward  t.  Ummrmtp,  Id. 
170;  JBdMell  y.  Okamedhr,  84  Id.  661. 


HUELBUBT  t;.   HlOKB. 

[17  YsBHon.  198.] 

PlmraiFAL  DsBiOB  nr  a  Tbvstbk  Pltooaaa,  whose  intoest  is  affected  l>y 
snch  proceeding,  may  take  exception  to  any  qnestion  arising  on  the  dis- 
eloeiire  of  the  tmstee,  and  show  any  good  cause  why  his  debts  and  ooo- 
tracts  should  not  be  interfered  with. 

Bbouff  Who  has  CoxxicraD  Momr  oh  ah  Bxhuutioh  lor  whioh  the 
creditor  may  maintain  an  action  for  money  had  and  rsoehred,  nay  be 
held  as  a  trostee  under  tmstee  process. 

Tbvstkb  process.    The  opinion  states  the  ease. 
B,  R,  and  J.  J.  Beardsley,  for  the  defendants. 
SmaUey,  Adams,  and  Hoyi,  for  the  plainti£b. 

By  Court,  Willums,  C.  J.  In  ibis  case  the  trustees  were  ad- 
jndged  chaigeable  on  their  discloBures.  It  appears  that  Wood- 
mff  had,  as  deputy  sheriff,  collected  on  execution  in  favor  of 
Hicks,  one  of  the  defendants  in  this  action,  an  amount,  for 
which  the  county  court  adjudged  him  trustee  of  Hicks.  The 
execution,  on  which  he  ooUected  the  money,  bore  date  Septem- 
ber 27, 1843,  and  was  returnable  in  sixty  days;  he  collected  the 
money  within  the  life  of  the  execution;  and  the  writ  in  the  pres- 
ent case  was  served  on  him,  as  trustee,  on  the  twenty-ninth  day 
of  November,  1843.  The  principal  debtor  excepts  to  the  decis- 
ion'^of  the  county  court;  and  it  is  objected,  that,  inasmuch  as 
Woodruff,  the  trustee,  did  not  except  to  the  decision  of  the 
court  below,  the  judgment  should  be  a£Srmed.  It  api)ears  to 
us,  however,  that  the  principal  debtor,  whose  interest  is  affected 
by  the  proceeding,  and  who  has  been  interfered  with  in  the  col-^ 
lection  of  his  executions  in  the  hands  of  the  deputy  sheriff,  may 
save  any  question  arising  on  the  disclosure  of  the  trustee,  and 
show  any  good  cause  why  his  debts  and  contracts  should  not  be 
interfered  with. 

On  the  question  raised  on  the  disclosure  of  Woodruff  we 
have  no  doubt  the  decision  of  the  county  court  was  correct.  It 
is  HiifBcient,  if  the  trustee  has  any  credits  of  the  principal  debtor 
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in  his  hands,  or  is  indebted  to  him  absolutely,  and  not  depending 
on  any  contingency.  A,  sheriff,  having  collected  money  on  an 
execution,  is  so  indebted  to  the  creditor,  for  which  the  creditor 
may  maintain  an  action  against  him  for  money  had  and  re- 
ceived. It  was  so  decided  in  the  case  of  Dale  v.  j^trc^  et  oL ,  Sher* 
iffs  of  London,  3  Camp.  346;  and  in  the  case  of  LongdiU  v.  Jane$^ 
1  Stark.  345,  and  that  such  action  could  be  maintained  against 
the  sheriff,  even  without  a  previous  demand. 

These  decisions  are  directly  opposed  to  the  case  of  Wilder  ▼. 
Bailey  and  Trustee,  3  Mass.  289.  The  latter  case,  it  is  true,  is 
supported  by  very  ingenious  reasoning;  but  we  apprehend,  that, 
under  the  statute  of  this  state,  which  subjects  every  person  to 
this  process  having  any  goods,  effects,  or  credits  of  the  principal 
debtor  intrusted,  or  deposited  in  his  hands,  or  possession,  the 
case  in  Massachusetts  can  not  be  received  as  an  authority  to 
control  the  construction  of  the  statute.  The  preamble  of  the 
statute  in  Massachusetts  was  much  relied  on  in  the  opinion  of 
the  court;  no  such  preamble  exists  in  our  statute,  but  all  the 
credits  of  the  debtor  are  subject  to  be  taken  on  this  process.  It 
is  not  material  for  us  to  consider  whether  an  action  for  money 
had  and  received  could  be  maintained  against  the  officer  by  the 
creditor  in  the  execution,  without  a  previous  demand,  as  was 
decided  in  the  case  of  Dale  v.  Birch  et  al.,  3  Camp.  346.  It  is 
sufficient  to  say  that  the  officer  has  credits  of  the  principal 
debtor  in  his  hands,  which  may  be  arrested,  or  stayed,  by  the 
trustee  process;  and  that  he  has  such  credits  we  have  no  doubt. 

It  is  worthy  of  observation,  that,  when  the  committee  of  re- 
vision reported  to  the  legislature  the  statute  in  relation  to  the 
trustee  process,  they,  in  the  twenty-ninth  section,  incorporated 
a  provision,  "  that  no  person  should  be  adjudged  a  trustee  by 
reason  of  any  money,  or  other  thing,  received  or  collected  by 
him  as  a  sheriff,  or  other  officer,  by  force  of  an  execution,  or 
other  legal  process,  in  favor  of  the  principal  defendant  in  the 
trustee  process,  although  the  same  should  have  been  previously 
demanded  of  him  by  the  principal  defendant,  or  by  reason  of 
^  any  money  in  his  hands  as  a  public  officer,  and  for  which  he  is 
accountaUe  merely  as  such  officer  to  the  principal  defendant," 
both  of  which  provisions  were  stricken  out  before  the  present 
act  was  passed — the  legislature  not  considering  it  expedient  to 
engraft  such  an  exception  upon  the  statute. 

The  judgment  of  the  county  court  is  therefore  affirmed. 
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Hodges  v.  Parker. 

(17  TSBMOHT,  Ma.] 

OmoIiUbh»s  Abbitsd  at  bt  Auditobs  on  thx  SjRTLncDiT  of  an  mooqbA^ 
obh  not  be  reviewed  in  the  abeenoe  of  the  teetimony  apon  which  thiy 


pABiTifXB  Who  has  Advanobd  Mohet  to  thb  Fibm  is  entitled  to  iaterart 
thereon  from  the  time  of  the  advanoement. 

AooouHToro,  between  several  partners,  which  resulted  in  the 
auditor's  finding  the  defendants  indebted  to  the  plaintiffii  in  the 
sum  of  siziy-two  dollars  and  thirty-nine  cents.  The  defend- 
ants excepted  to  the  allowance  of  several  items  of  the  auditor's 
report,  among  which  was  the  allowance  of  interest  on  certain 
moneys  advanced  to  the  firm  by  the  plaintiflTs.  The  lower  court 
overruled  the  exceptions. 

Thrall  and  Pond,  for  the  defendants. 

8.  H.  and  E.  F,  Hodges,  Ormsbee  and  Edgerton,  for  the  plaint- 
ifis. 

By  Court,  Williams,  G.  J.  There  are  no  errors  appearing 
upon  the  face  of  the  report,  which  require  us  to  reverse  the 
judgment  of  the  county  court  in  accepting  it.  If  the  auditors 
drew  wrong  conclusions  from  the  testimony,  or  if  they  mistook  in 
casting  interest,  it  should  have  been  rectified  in  the  county 
court.  But,  inasmuch  as  we  can  not  resort  to  the  evidence 
which  was  had  before  the  auditors,  it  can  not  be  here  deter- 
mined whether  any  wrong  conclusion  has  been  made  or  whether 
any  mistakes  occurred.  The  first  exception,  to  wit,  that  the  ac- 
counts have  not  been  returned,  is  not  sustained  by.  the  papers  be- 
fore us,  inasmuch  as  it  appears  that  the  accounts  were  returned, 
as  adjusted  by  the  auditors.  In  relation  to  the  allowance  of  the 
interest,  this,  so  far  as  it  depended  upon  the  testimony,  was  a 
subject  exclusively  for  the  consideration  of  the  auditors;  and 
from  their  report  we  consider  that  they  allowed  and  cast  the  in- 
terest correctly.  The  plaintiffs  were  entitled  to  interest  on  the 
money  advanced,  from  the  time  it  was  advanced. 

The  other  exceptions,  which  have  been  urged,  present  no 
question  of  law.  If  the  auditors  did  not  decide  correctly  on 
tile  testimony,  or  if  they  omitted  to  report  any  facts  which  they 
were  required  to  report,  this  should  have  been  made  to  appear 
to  the  county  court,  who  were  competent  to  correct  the  error, 
either  by  recommitting,  or  rejecting,  the  report,  as  the  evidence 
before  them  might  have  required.    But  we  discover  no  error, 
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either  in  the  auditon,  or  in  the  coiintj  oonrt,  which  oallfl  for  m 
lerereal  of  their  judgment. 
The  judgment  ia  a£Szmed. 


Wbodt  FAMBKWMOkif  nmCoAaoMD LrmuBm  fiMDOtoto AMmtt. 
4ft  la.  Dm.,  wlisra  the  MbjMt  ii  diMOMed. 


Bjjai  v.  Hxjntoon. 

Aonwe  wmmr  thb  Soopb  ov  rib  AovBOBOPTt  tod  noi 

hk  agn^jt  !■  mi  liable  on  a  oontnot  made  lor  the  beneAt  of  Ma  prin- 

olpaL 
Dbola&ation  nr  AnuMnrr  n  vor  8irac4nnD  bj  pfool  ol »  pnndae 

to  the  plaintiff  by  any  penoo  other  tbaii  the  <lefmidaiit> 
PBOMm  Madb  to  iHDnanFT  a  Sbxbiiv  for  a  peat  n^^eot  la  TalkL 
AasiTicpBiT  M IT8T  BB  Bbovobt  bt  thb  PsBsoiT  to  wbom  the  pnndae 

made^  and  from  wbom  the  oondderation  mored. 

AmuMsax  faronght  by  the  plaintiiF  as  oonatahle,  on  a  promiBO 
of  indemnity.  It  appeared  that  the  plaintiff,  haTing  an  ezeoa- 
tion  in  his  hands  against  a  school  district,  levied  the  same  upon 
a  horse  of  one  Levi  Finney,  an  inhabitant  thereof,  and  sold  it 
to  one  Barney.  Afterwards  Finney  sent  the  defendant  to  the 
judgment  purchaser,  and  bought  from  him  the  horse,  at  which 
time  he  promised  Barney  to  indemnify  the  plaintiff  for  all  dam- 
ages on  account  of  his  selling  the  horse.  The  execution  ssle  was 
afterwards  held  Toid  in  a  suit  by  Finney  against  the  plaintiff, 
who  thereupon  commenced  this  suit  on  the  promise  of  indem* 
mtj.    The  further  facts  appear  in  the  opinion. 

8.  H.  and  S.  F.  Bodges^  for  the  plaintiff. 

Iboi  and  Everts^  for  the  defendant. 

By  Oourt,  Williaiis,  0.  J.  The  question,  which  has  been 
urged  on  the  consideration  of  the  court  so  learnedly  and  so  ably 
by  the  counsel  for  the  plaintiff,  it  A'ppwrs  to  us,  does  not  arise 
in  this  case.  The  trial  was  by  the  court  on  the  issue  formed. 
The  eridence  is  detailed.  If  any  questions  of  fact  were  deter- 
mined by  the  county  court,  this  finding  is  not  to  be  questioned 
here.  The  contract,  on  which  the  plaintiff  relies,  was  made  by 
the  defendant,  as  agent  of  Finney,  with  Barney,  from  whom  the 
consideration  passed,  and  to  whom  the  promise  was  made. 

In  the  first  place,  it  is  a  sufficient  answer  to  the  present  ac- 
tion to  say,  that  whaterer  promise  was  made  by  the  defendant, 
was  made  by  him  as  the  agent  of  Finney,  and  it  is  not  found 
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1^  the  cotiniy  oonrt  that  the  defendant  either  exceeded  his  au- 
thority, or  concealed  his  agency;  but  the  contrary  is  to  be  in- 
ferred from  the  judgment  rendered;  and  the  fact  of  his  denying 
his  agenpy  on  a  particular  occasion  does  not  change  his  situa- 
tion, when  from  the  case  itself  it  is  stated  that  he  was  such 
agent.  In  the  second  place,  the  declaration  is  not  calculated  to 
raise  the  question  presented  in  the  argument.  The  two  special 
counts  in  the  declaration  are  upon  a  sale  by  the  plaintiff  to  the 
defendant,  and  a  promise  by  the  defendant  to  the  plaintiff. 
The  evidence  tended  to  show  only  a  sale  by  Barney,  a  promise 
to  him,  and  that  the  plaintiff  had  no  interest  whatever  in  the 
properly  sold — Shaving,  as  it  is  stated,  previously  sold  and 
parted  with  all  his  interest,  and  received  and  retained  the  price 
and  consideration  for  which  he  had  sold  the  same.  This  vari- 
ance is  fatal  to  any  recovery  on  either  of  the  special  counts. 

Nor  could  the  plaintiff  recover  on  the  evidence  on  the  general 
counts.  We  apprehend  the  rule  is  tiruly  laid  down  by  Judge 
Swift  in  his  digest,  that,  where  "  a  promise  is  made  to  a  third 
person  for  the  benefit  of  the  plaintiff,  the  declaration  must  state 
it  to  have  been  made  according  to  the  fact;  as  in  the  case  of 
father  and  child;  when  a  promise  is  made  to  the  former  for  the 
latter,  the  declaration  must  state  the  promise  to  have  been 
made  to  the  father,  though  the  child  bring  the  action  .**'  Swift's 
Dig.  690.  The  promise,  in  the  case  before  us,  may  not  have 
been  void  on  the  ground  of  illegality,  inasmuch  as  a  sheriff  may 
take  an  indemnity  for  a  past  neglect.  Yet,  as  the  plaintiff  passed 
no  consideration  to  the  defendant,  if  he  can  be  considered  as 
having  paid  money  at  the  request  of  any  one,  it  must  have  been 
at  the  request  of  Barney,  and  not  at  the  request  of  the  plaintiff. 
For  these  reasons  we  think,  that,  under  any  view  of  the  law  on 
the  subject  of  the  parties  to  a  contract,  who  may  maintain  an 
action  on  the  same,  the  present  action  could  not  be  supported 
on  the  facts  which  were  in  evidence. 

Having  this  view  of  the  present  case,  it  would  seem  to  be  a 
work  of  supererogation  to  examine  critically  the  question  which 
has  been  so  elaborately  and  ably  argued.  It  is,  however,  due 
to  the  occasion  to  say,  that  we  adhere  to  the  rule  which  has 
■  been  formerly  expressed  in  the  case  of  Pan^flxnTi  v.  8axU>n,  11 
Yt  79,  and  in  Grampian  v.  BaOard,  10  Id.  261— which  latter 
case  was  again  before  the  court  at  a  subsequent  term — ^that  the 
i^gal  interest  in  a  contract  is  in  the  person  to  whom  the  promise 
IB  made,  and  from  whom  the  consideration  passes;  and  conse- 
•quently  he  is  the  person  who  must  bring  the  action;  and  if 


334  Hall  v.  Huivtoon.  [Vermont^ 

there  are  «ny  cases  which  seem  to  be  at  TBiiaiice  inth  this,  tfaiQj 
are  to  be  considered  as  exceptions  to  tiie  general  role;  and  a 
party,  unless  he  bring  himself  strictlj  within  the  exception, 
must  be  gOTcmed  by  the  general  rule. 

The  case  of  DuUon  and  Wife  ▼.  Poole,  reported  in  2  Lev.  210; 
S.  C,  1  Yent.  318;  S.  C,  T.  Baym.  802,  has  been  considered  as 
forming  an  exception  to  this  rule,  and  probably  for  that  reason 
Twisden,  J.,  limits  the  rule  adopted  in  that  case  to  agreements 
made  by  parents  on  behalf  of  their  children.  It  has  fldways  ap- 
peared to  me,  howcTer,  that  the  circumstances  of  that  case  war- 
ranted the  decision,  without  impugning  the  general  rule  but  in 
a  slight  degree.  The  transaction,  out  of  which  the  ease  arose, 
was  but  four  years  after  the  passing  of  the  statute  of  distri- 
butions, previous  to  which  the  administrator  was  entitled  to 
the  personal  estate,  and  the  bonds  taken  from  him  to  make  dis- 
tribution were  adjudged  void.  It  was  usual  at  that  time,  and 
indeed  the  only  way,  to  provide  for  children,  except  the  eldest 
son  and  heir,  by  settlement.  The  ancestor.  Sir  Edward  Poole, 
was  about  to  make  such  a  provision  and  settlement  for  his 
daughter,  by  cutting  down  the  timber  trees  on  his  estate.  The 
heir  promised,  in  case  he  would  forbear  to  cut  down  the  trees, 
that  he  would  pay  the  daughter  one  thousand  pounds.  The 
ancestor  desisted,  the  estate,  with  the  timber,  descended  to  the 
heir,  who  was  the  defendant,  and  the  daughter,  with  her  hus- 
band, who  married  after  the  promise,  brought  the  suit.  It  was 
resisted  by  the  heir  on  the  ground  that  the  action  should  have 
been  brought  by  the  executors  of  the  father;  but  the  objection 
was  overruled  and  the  action  sustained,  after  many  arguments. 
It  is  nowhere  stated  who  was  the  executor;  and  perhaps  it  might 
have  been  the  defendant. 

It  is  apparent,  that,  unless  the  action  could  have  been  main- 
tained as  it  was,  the  whole  object  of  the  contract  would  have  been 
defeated.  The  money  recovered  would  have  gone  into  the  mast 
of  the  estate,  to  be  distributed,  and  the  daughter  would  have  been 
entitled  to  only  a  part  of  the  provision  intended  for  her  equally 
with  the  defendant.  That  the  court  should  have  hesitated,  be- 
fore they  came  to  that  result,  was  to  be  expected,  and  is  decisive 
that  thqr  considered  the  general  rule  not  lightly  to  be  departed 
from.  It  api)ears  to  me,  that  the  daughter,  in  that  case,  lost  an  ' 
interest  in  consequence  of  the  promise  of  the  defendant,  and 
which  she  would  have  had,  but  for  that  promise,  and  that  inter- 
est came  to  the  defendant,  and  he  had  the  benefit  of  it;  and  it 
did  not  require  any  very  subtile  reasoning,  or  a  stretch  of  prin- 
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dple,  to  enable  the  plaintiff  to  xeooTer.  The  conwdemtlon  did 
not  pass  from  her,  when  she  lost  her  settlement;  and  the  defend- 
ant, who  receiyed  the  same,  might  have  been  considered  as  mak- 
ing the  promise  direotlj  to  her. 

In  the  case  before  us  the  contract  was  an  entire  contract,  to 
wit,  to  pay  fifteen  dollars  and  indemnify,  etc.  Barney  was  there- 
fore interested  in  the  contract  to  the  extent  of  the  money  to  be 
paid.  Barney  did  not  stand  in  the  sitoation  of  a  parent,  bound 
to  provide  for  this  plaintiff.  And  if  relationship  is  to  be  taken 
into  the  account,  in  determining  who  has  the  legal,  or  even  ben- 
eficial interest  in  a  contract,  this  relationship  can  not  be  extended 
beyond  parent  and  child,  or  husband  and  wife.  It  surely  can  not 
be  contended  that  a  contract  for  the  benefit  of  remote  relations, 
or  friends,  can  be  enforced  by  them,  when  the  consideration  does 
not  proceed  from  them,  and  the  person  who  advances  the  con- 
sideration is  under  no  obligation  to  provide  for,  or  advance  that 
relation  and  friend.  The  plaintiff  parted  with  nothing,  and  lost 
nothing,  in  consequence  of  the  promise  of  the  defendant,  he 
having  previously  sold  the  horse  to  Barney  and  received  the  pay 
therefor.  He  does  not  therefore  bring  himself  within  any  of  the 
exceptions,  which  have  been  engrafted  on  the  rule,  that  the  per- 
son, from  whom  the  consideration  proceeds,  and  to  whom  the 
promise  is  made^  can  alone  maintain  an  action  thereon. 

In  every  view  which  we  have  been  enabled  to  take  of  the  case, 
the  plaintiff  is  not  entitled  to  recover,  in  this  action,  of  the  de- 
fendant. 

The  judgment  of  the  county  court  is  therefore  aflSrmed. 

Iaabsutt  or  Aown  on  ms  Coimuois,  whether  by  parol  or  In  writing:  See 
this  sabjeot  diBcnaaed  in  the  notes  to  Brown  ▼.  Awiint  2  Am.  Deo.  11;  Hat' 
per  V.  LUtle,  11  Id.  25;  Mcdentieks  ▼.  BrycuU,  14  Id.  310;  SUme  y.  Wood,  17 
Id.  629;  Belknap  ▼.  Bemhari,  20  Id.  621;  Andreum  v.  EiteBf  26  Id.  621.  Also 
NewhaU  ▼.  Dunlap,  31  Id.  46;  CHUaejde  ▼.  Weemm^  Id.  716;  Pitnam  y.  Kin^ 
ner,  34  Id.  469;  New  OaaOe  M.  Co,  v.  Bed  BiverB.  B.  Co.,  36  Id.  686;  Me- 
KenOe  v.  Nevku,  38  Id.  291. 

Pabtt  to  Whom  tri  Pbomibi  was  MADsaad  from  whom  the  oouddentioa 
moved  is  the  proper  plaintiff  in  an  action  of  ammiptU:  Mimmidim  v.  Am% 
•file,  I37«  and  note. 


Hide  v.  Babnet* 

[17  VaiMon,  280.) 
ov  MM  Hna  nr  thx  Estatx  or  a»  Lsttbtaxb  veeti  immediately 
npon  the  death  of  the  ancestor,  and  may  be  conveyed  by  deed. 
HoBBAVD  OP  SvoH  HsiR  HAS  AN  IiVTSREST  in  such  real  estate,  as  tenant  by 
the  oortesy,  which  may  be  attached  and  levied  on  by  exrmtion.  imm«- 
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diately  on  the  death  of  the  ancestor,  and  before  any  dietribotioQ  or  action 
of  the  probate  coart. 

RiTUBir  or  ak  Bxboutioh,  Which  Rsfxrs  to  Dkbds  npon  record,  for  a  de- 
scription of  the  lands  levied  npon,  is  snfSoient. 

Faiutbe  or  AS  OmcxR  to  Statb  nr  his  BKruBir  the  interest  of  the  judg- 
ment debtor  in  the  lands  levied  npon,  is  merely  a  defect  of  form,  which 
is  cured  by  neglecting  to  remedy  the  defect  within  two  years,  by  peti- 
tioning the  proper  conrt. 

Ejeotmemt  for  a  piece  of  land  of  which  Thomas  Barney  died 
Beised,  and  now  in  the  possession  of  his  widow  and  administra- 
tor. The  plaintiff  claimed  title  by  yirtue  of  a  judgment  against 
James  S.  Towner,  the  husband  of  a  daughter  of  the  intestate, 
and  an  execution  sale  thereunder  of  the  husband's  interest  as 
tenant  by  the  curtesy  in  the  wife's  land.  The  return  of  the  ex- 
ecution described  Uie  lands  levied  upon  by  referring  to  the 
deeds  to  Thomas  Bam^,  recorded  in  the  clerk's  oiBoe.  The 
plaintiff  had  judgment. 

/.  T.  Wright,  Ormxbee,  and  Edgerkm^  for  the  defendant. 

B.  F.  Langdon,  for  the  plaintiff. 

By  Oonrt,  Willeaiib,  0.  J.  The  questions  which  are  inTolTed 
in  this  case  have  been  mostly  decided,  either  in  this  or  the  neigh- 
boring states.  A  new  investigation,  or  a  re-examination,  of  the 
cases  which  have  be^i  decided,  is  not  called  for.  The  decisions 
in  the  New  England  states,  on  the  subject  of  the  levy  of  execu- 
tions on  real  estate,  and  the  rights  and  interests  of  heirs,  are 
entitled  to  a  respectful  consldeiation,  inasmuch  as  our  institu- 
tions are  similar  to  theirs,  and  our  laws,  particularly  on  these 
subjects,  are  in  many  instances  nearly  copied  from  theirs.  That 
the  heir  of  an  intestate  has,  immediately  on  the  death  of  the  an- 
cestor, a  vested  interest  in  his  estate,  which  may  be  conveyed  by 
deed,  is  not  questioned.  If  the  heir  be  B,feme  covert,  that  her 
husband  has  an  interest  in  the  real  estate,  as  tenant  by  the  cur- 
tesy, which  may  be  taken  for  his  debts,  was  decided  in  the  case 
of  MattockB  V.  Steams,  9  7t.  326;  Prot^er  v.  NewhaU,  17  Mass. 
81;  and  recognized  in  Orixwold  v.  Penniman  etal.,2  Conn.  564. 
That  such  estate  may  be  attached  immediately  on  the  death  of 
the  ancestor,  before  any  distribution,  or  any  action  of  the  pro- 
bate court,  and  may  be  levied  on  by  execution ,  was  expressly 
decided  in  the  before-mentioned  case  of  Proctt  *  v.  NewhaU,  17 
Mass.  81.  Indeed  the  latter  case  may  be  said  to  run  quatujor 
pedHms  and  to  be  identical  with  the  present  case,  so  far  as  it  re- 
spects the  right  of  the  creditor  to  attach,  and  the  interest  whioh 
he  derives  by  the  levy  of  an  execution. 
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The  objeotions  whioli  axe  made  to  this  Tiew  of  th^  sabjeot 
Aze  altogether  imaginaiy.  It  neither  pieyents  or  retards  the  ac- 
tion of  the  probate  court  in  maMng  a  division.  The  creditor  is 
snbstitated  in  place  of  the  husband  of  the  heiress;  and  if  no 
objection  is  made  to  the  distribution,  or  diyision,  either  by  the 
husband  or  the  creditor,  neither  the  rights  of  the  husband  nor  of 
the  other  heirs  are  affected.  The  life  estate  of  the  husband  is  to 
be  appraised,  and  there  is  always  some  uncertainty  in  estimating 
the  value  of  a  life  estate;  but  the  advantage  arising  from  this 
uncertainty  is  wholly  with  the  debtor.  He  can  redeem,  if  the 
appraisal  is  too  low;  if  too  high,  the  creditor  runs  the  risk. 

Objections  are  then  taken  to  the  levy,  as  irregular  and  void. 
One,  that  the  levy  is  not  made  by  metes  and  bounds,  but  by  ref* 
eienoe  to  other  deeds.  This  objection  was  taken  to  a  levy  in  the 
case  of  BoyhUm  v.  Carver ^  11  Mass.  515,  and  it  vms  held  that  in 
a  return  a  reference  to  deeds  upon  record  was  a  sufficient  de- 
scription  of  the  lands  levied  on.  Without  the  authoriiy  of  that 
case,  I  might  have  entertained  some  doubts  on  this  point.  An- 
other objection  is,  that  the  officer  has  not  stated  the  amount  of 
the  interest  of  the  heir — whether  one  seventh,  or  more.  This^ 
at  most,  is  a  mere  matter  of  form.  He  states  that  he  has  levied 
on  the  undivided  share  belonging  to  the  vrife;  and  it  is  not  to  be 
presumed  that  this  was  not  knovni  to,  and  ascertained  by,  the  ap- 
praisers and  officer;  and  moreover  the  debtor  has  the  same  ad- 
vantage here,  as  before  mentioned;  if  too  little  was  taken  and 
the  appraisal  too  high,  the  debtor  has  the  advantage;  if  too 
much,  he  could  redeem. 

But  there  is  another  and  conclusive  answer  to  all  these  objeo- 
tions.  The  estate  of  the  judgment  debtor  was  liable  to  be  taken 
in  execution  and  levied  on.  If  there  was  a  defect  in  the  return, 
or  any  irregularity,  or  informality,  or  if  the  levy  was  not  made 
according  to  the  strict  rules  of  law,  so  that  the  title  derived 
from  the  levy  should  be  deemed  doubtful,  or  uncertain,  that  de- 
fect was  cured  by  the  act  of  1837,  entitled,  ''An  act  relating  to 
the  levy  of  executions,"  as  well  as  by  the  act  of  1835  on  the 
same  subject;  and  the  levy  v^as  made  good  and  valid  to  convey 
the  interest  of  the  judgment  debtor,  inasmuch  as  neither  party 
moved  or  petitioned  the  supreme  court  to  vacate  the  levy  within 
two  years  from  and  after  the  framing  of  the  several  acts  aforesaid. 
The  deed  from  Towner  and  wife  to  the  defendant,  under 
which  she  claims  title,  was  not  executed  until  the  seventh  of 
May,  1840 — ^previous  to  which  all  the  defects  in  the  levy  were 
cured  by  the  lapse  of  time. 
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The  jadgment  of  the  county  court  is  thexefoxe  affixmed. 


iHyoLUHTABT  TBAjignB  oj  Ihtibbt  oj  Hub,  IdDOATm^  OB  DmnsMM^  or 
Ebtatb  of  DmcEDEMT, — ^Upon  the  death  of  a  penon  MJaed  of  landa,  hia  es- 
tate paOTow,  by  operation  of  law,  to  hia  hein  or  deviaees.  It  ia  tnie  that 
■nch  estate  is  liable  to  administration,  and  may  be  made  answerable  for  the 
debts  of  the  deceased,  if  his  personal  property  should  prore  inadequate  to 
their  satisfaction.  The  title,  however,  pannes  to  the  heirs  or  deyiseea,  sab- 
ject  to  a  lien  in  favor  of  the  creditors.  ESach  of  the  heirs  has,  therefore,  a 
legal  estate,  subjeot  to  be  alienated  or  devised  by  him;  and  also  snbject  to 
execution  against  him,  as  other  beneficial  legal  estates  are.  The  purchaser, 
whether  at  a  voluntary  or  oompulsory  sale,  acquires  the  estate  of  the  heir 
subject  to  the  rights  of  the  creditors:**  Freeman  on  Executions,  sec  183. 
Thus  the  possession  of  land  by  a  tenant  as  the  co-distributee  of  an  estate,  is 
such  an  interest  as  may  be  seized  and  sold  under  execution:  PUU  ▼.  JTemffis, 
6  Oa.  452;  also  the  interest  of  one  heir  or  of  the  several  heirs:  Black  v.  SUel^ 
1  Bailey,  807;  Douglasa  v.  MasHe,  16  Ohio,  271;. subject,  however,  to  the 
rights  of  the  administrator,  in  case  they  are  needed  in  payment  of  the  an- 
oestor's  debts:  Douglass  v.  JTosate,  supra.  In  Louisiana,  the  entire,  undivided 
interest  of  an  heir  in  a  succession  may  be  seised  and  sold  under  execution: 
NobU  V.  Nettles,  3  Rob.  (La.)  152;  Ma^  v.  Stroud,  12  Id.  105;  Dearmand  v. 
Courtney,  12  La.  Ann.  251.  But  the  seisure  must  be  of  the  whole  property, 
and  can  not  be  of  a  part:  Mayo  v  Stroud;  and  a  sherifi^  under  such  oiroum- 
stances,  can  not  dispense  with  the  necessity  of  making  as  accurate  a  desorip- 
tion  as  possible  of  the  property,  and  where  the  proportion  of  the  heir's  inter* 
est  in  the  succession  was  not  given,  either  in  the  return  of  the  sheriff  or  in 
the  advertisement  of  sale,  and  it  did  not  appear  how  many  heirs  there  were, 
nor  of  what  property  the  succession  consisted,  nor  wliat  was  the  amount  of 
the  inventory,  tiie  sale  is  void:  Dearmond  y.  Courtney.  The  right  of  a  dis- 
tributee in  an  estate  is  inchoate  till  the  lands  are  partitioned  or  the  goods  are 
distributed,  and  an  execution  against  one  of  the  distributees  is  no  lien  on  an 
undivided  share  until  assigned  to  him  in  partition:  Bahb  v.  Aiken,  2  MoOord's 
Ch.  118;  and  a  creditor  can  not  levy  his  execution  upon  a  portion  of  the  un- 
distributed personalty,  though  the  interest  of  the  debtor  is  greater  than  the 
value  of  the  property  seiaed:  Hancock  v.  THtus,  39  Miss.  224;  or  though  the 
amount  levied  on  is  equal  to  the  value  of  the  legacy:  Stout  v.  La  ToUette,  64 
Ind.  365,  and  the  same  is  true  of  realty:  Clarke  v.  Barker,  48  Ga.  596.  For, 
in  the  language  of  the  oourt  in  this  last  case,  "to  allow  an  undivided  interest 
of  a  legatee  or  devisee,  in  any  one  portion  of  the  property  of  an  estate,  to  be 
sold  under  a  judgment  against  such  legatee  or  devisee,  would  defeat,  without 
any  fault  on  the  part  of  the  others,  the  right  they  have  to  a  distribution  la 
kind." 

As  a  general  rule,  all  possible  titles  in  land,  accompanied  with  a  rsal  in- 
terest, may  be  seised  in  execution,  and  sold  by  the  sheriff:  Roe  v.  Humphreys^ 
1  Yeates,  427;  Freeman  on  Executions,  sec.  172.  This  rule  includes  a  vested 
interest  in  remainder,  which  may  be  levied  on  and  sold  during  the  continuance 
of  a  preceding  life  estate:  WWAnaon  v.  Chew,  54  Ga.  602;  Roe  v.  Humphreys, 
1  Yeates,  427;  Furyear  v.  Edmondson,  4  Heisk.  48;  Bank  of  Tennessee  y. 
Nelson,  3  Head,  634;  Kdly  v.  Morgan,  3  Yerg.  437;  WUey  v.  Bridgman,  1 
Head,  68;  Harrison  v.  Maatwell,  2  Kott  ft  M.  347;  S.  0.,  10  Am.  Deo.  611; 
Davis  V.  Oqforth,  1  Lea,  31.  And  the  same  is  true  of  a  reversionary  interest 
in  land:  WUey  v.  Bridgman,  1  Head,  68;  the  distributive  share  of  one  of  the 
heirs  in  a  rersrsion  of  land  given  to  a  tenant  for  life  being  thus  subjeot:  WU- 


Jan.  1845.]  Htde  u  Barney.  839 

Hiuon  V,  Chew,  64  Qa.  602.  And  neither  in  the  caae  of  an  exeontion  nle  of 
a  vested  lemainder  or  a  reversioaary  interest  ie  it  neceBsaxy  that  the  executor 
ihonld  have  fally  closed  up  administration  if  he  has  assented  to  the  life  estate, 
and  the  heir's  or  devisee's  interest  in  the  porticalar  property  is  clearly  de- 
6ned:  Id.  In  AUen  v.  Scurry,  1  Terg.  36;  S.  C,  24  Am.  Dec  436,  it  wbb 
decided  that  a  remainder  in  a  slave  after  a  life  estate  therein  can  not  be  sold 
on  exeontion,  at  law,  during  the  continuance  of  the  life  estate,  on  the  ground 
that  such  an  interest  was  a  pure  contingency,  a  bare  possibility  the  slave 
would  ever  exist  or  not.  And  this  doctrine  was  approved  in  Lockwood  v.  Nffe, 
2  Swan,  61&  The  estate  of  one  claiming  by  executory  devise  during  the  con- 
tinuance of  the  previous  estate  is  subject  to  levy  and  sale:  />e  fJcuu  v.  Bunn,  2 
Pa.  St.  835;  and  where  a  negro  was  bequeathed  to  S.  as  trustee  of  L.,  wife  of 
F.,  and  F.,  the  husband,  to  be  enjoyed  and  used  by  them  during  their  nat- 
ural lives,  free  from  any  liability  for  the  debts  of  her  husband,  and  by  the 
survivor  of  them,  it  was  held  the  husband  had  an  estate  for  life  in  the  dave» 
subject  to  sale  by  execution  against  him:  Sale  v.  Sawiders,  24  Miss.  24»  The 
interest  of  a  remainder-man  also  pannes  by  an  assignment  in  bankruptcy  to 
the  assignee:  Noah  v.  Nash,  12  Allen,  345;  Minot  v.  Tappan,  122  Mass.  535; 
and  where  the  land  was  devised  for  life,  and  then  directed  to  be  sold,  and 
the  proceeds  equally  divided  among  the  testator's  children  and  other  heirs, 
an  assignment  in  bankruptcy  by  one  of  the  children  carries  with  it  his  own 
interest  as  well  as  his  right  in  the  share  of  another  child  deceased  since  the 
testator's  death,  if  such  child  died  before  the  assignment,  but  not  othenrisei 
Pieroev.  Zee,  9  Gray,  42. 

There  are  oertain  interests,  however,  in  an  estate  of  a  decedent  that  are 
not  the  subject  of  execution  and  sale;  generally  where  certain  acts  have  to 
be  done  by  the  executor  before  any  interest  veste  in  the  heir.  Thus  a  devise 
of  real  estele  to  be  converted  into  money,  and  the  proceeds  to  be  dirtributed 
among  the  deviMes,  must  be  regarded  as  a  legacy  of  money,  and  not  a  devise 
of  land.  In  such  a  case  one  devisee  can  not  sell  or  convey  a  valid  title  to  any 
part  of  the  land,  nor  can  the  interest  of  one  of  the  devisees  be  sold  on  execu- 
tion, as  he  has  no  interest  in  the  land  subject  to  OXecution:  Baker  v.  Obpea* 
hairffer,  15  BL  103.  And  the  same  rule  prevails  where  the  testator  diiecte 
his  land  to  be  sold  by  his  executor  after  the  death  of  his  widow,  the  proceeds 
lo  be  distributed  among  his  children,  for  in  such  case  interest  of  a  child  oan 
not  be  attached  in  the  hands  of  the  executor  before  the  event  happens  on  which 
the  power  may  be  executed:  Hess  v.  Shovh,  7  Pa.  St.  231.  And  in  Allien  v. 
W^Uon^  13  Serg.  ft  B.  330,  which  involved  the  construction  of  a  sinular  de- 
vise, it  was  held  that  on  a  sale  of  the  property,  the  administrator  is  entitled 
to  receive  the  money,  and  not  a  creditor  who  had  recovered  a  judgment 
against  one  of  the  children  before  the  sale.  So  also  where  a  testator  directed 
that  his  property  be  kept  together  by  his  executors,  and  managed  by  them 
Ull  his  youngest  child  arrived  at  the  age  of  twenty-one,  no  child  has  a  right 
to  demand  that  he  shall  be  let  into  possession  of  his  share  till  the  youngest 
child  arrives  at  his  majority;  consequently,  a  creditor  who  can  not  stand 
on  a  higher  or  different  ground  can  not  obtain  a  share  of  the  estate  untD 
the  happening  of  that  event:  Perkhu  v.  Cflaek,  3  Head,  734.  But  in 
the  case  of  DatMi  v.  Eldrtdgt,  125  Mass.  356,  where  an  estate  was  given 
«o  trustees  to  pay  an  annuity  to  a  wife,  and  to  apply  the  income,  subject 
to  this  provision,  to  the  maintenance  and  education  of  the  testator'^ 
ion  till  he  arrived  at  the  age  of  twenty-jSve,  it  was  held  that  a  bill  in  equity 
sni^t  be  maintained  to  apply  the  son's  interest  to  the  payment  of  his  debta. 
Che  distributive  share  of  an  absent  debtor  of  personal  property  in  the  hands 
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•f  an  exeontor  Ib  not  ^e  rabjeot  of  attechni«iit:  Tcmng  r.  Tmrng,  2  Hill  (8. 0.)^ 
#25;  and  Suggg  v.  8app,  20  Ga.  100,  held  that  a  legacy  waa  not  aabjeot  to  es- 
aootion  and  nle  until  the  execator  has  assented,  or  at  least  nntil  all  the  daims 
npon  the  estate  of  higher  kind  than  the  legatee's  daim  ceased  to  ezistb  An  ael 
allowiDg  creditors  to  attach  legacies  has  no  retrospective  operation;  HaHU  t. 
Lvng,  6  Pa.  St  491. 

Equity  will  often  aid  to  subject  an  heir's  interest  in  a  deoedenfs  estate  to 
the  payment  of  his  debts.  "The  property  which  by  a  creditor's  bill,  or 
by  a  bill  in  aid  of  execntion,  may  be  reached  and  forced  to  contribute  to  tha 
satisfaction  of  a  judgment,  no  doubt  embraces  everything  which  can  be  the 
subject  of  levy  and  sale  at  law.  The  difficulty  is  in  determining  what  prop- 
erty not  subject  to  execution  at  law  may  be  made  liable  in  equity:"  F^»e- 
man  on  Executions,  sea  425.  A  distributee's  undivided  interest  in  an  unset- 
tled estate  may  be  set  apart  in  equity  for  the  payment  of  a  judgment  againat 
him;  though  to  do  this,  it  is  indispensably  neoessaiy  that  ^e  chancellor 
should  proceed  to  make  a  final  settiement:  Lang  v.  Browti^  21  Ala.  179;  and 
an  estate  in  remainder  in  real  or  personal  property  is  subject  to  attaohnMBt: 
Lociwood  V.  2^,  2  Swan,  515.  Also  where  a  testatrix  devlMS  all  her  prop* 
erty  in  trust  for  the  sole  use  of  her  husband,  and  subject  to  his  controly 
he  takes  an  equitable  fee  which  equity  would  apply  to  the  payment  of  hia 
debts:  Sparhawk  v.  CZoon,  125  Mass.  203;  and  the  creditors  of  an  abasnt 
debtor  may  go  into  equity  for  the  purpose  of  having  his  interest  in  an  estate 
subjected  to  the  payment  of  their  claim:  Afoares  v.  Whitej  3  Oratt  139;  Fwm/f 
V.  Hcuelden^  9  Rich.  Eq.  331.  Where  a  person  is  entitled  under  a  wiU  to  an 
annuity  for  life,  payable  semi-annually  out  of  the  income  of  the  real  and 
personal  estate  in  the  trustee's  hands,  his  interest  in  such  annuity,  beyond 
what  is  necessary  for  the  support  of  himself  and  family,  may  under  a  provision 
of  the  revised  statutes  be  reached  by  a  creditor's  bill:  SiUiek  v.  Jfoscm,  9 
Barb.  Gh.  79.    See  also  Daniels  v.  Eldridge^  125  Maas.  850. 

CoNTSTAiroi  ov  AN  ExpBGTANOT:  This  subject  is  diioniad  in  the  not*  ta 
Trua  V.  Bkutiman^  87  Am.  Dec.  120. 


Newoomb  v.  Pbok. 

[17  YSBIIOIIT,  809.] 

OoirrRAOT  Madx  bt,  or  a  JaDOMSiiT  RximBRKD  AOAoraVy  a  penon  in  » 
fictitious  name,  may  be  declared  on  in  a  suit  againat  him  in  hia  tnia 
name,  with  an  averment  of  identity. 

JiTDOMENT  OF  A  SisTEB  Stats  AGAINST  A  CiTizBir  ov  THI8  Stati,  rendered 
without  notice  to,  or  appearance  of,  the  defendant,  can  not  be  enforoed 
by  an  action  of  debt  on  the  judgment. 

JuDOMSNT  IS  A  DsBT  OF  RECORD,  and  the  appropriate  remedy  for  its  enforce- 
ment in  another  state  is  by  an  action  of  debt,  to  which  the  only  general 
issue  \a  md  lid  record,  and  not  nU  debet, 

BaqosD  Which  Faubelt  States  the  Appearance  of  the  defendant,  againat 
whom  a  judgment  ia  rendered,  can  not  be  contradicted  in  a  suit  thereoa 
in  another  state.  The  defendant's  only  remedy  is  to  apply  to  the  oourt 
rendering  the  judgment  to  vacate  the  same. 

Dkbt,  on  a  judgment  of  a  Massachusetts  court,  against  tha 
defendants,  sued  as  G.  H.  Peck  and Pomxoy.  The  defend- 
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ftnia  pleaded  nul  Hd  record  and  nil  dAet,  and  that  the  judgment 
on  which  the  action  was  brought  was  obtained  without  notice 
to  them,  or  an  authorized  appearance.  The  record  recited  an 
appearance.  The  plaintiffs  traveraed  the  plea  of  md  del  record^ 
and  demurred  to  the  others,  which  demurrer  was  sostained  bj 
the  court,  and  judgment  given  for  the  plaintiffs. 

Keyes  and  Ik/ler^  for  the  defendants. 

Bradley  and  WaHoer^  for  the  plaintifiEs. 

By  Court,  Williams,  C.  J.  In  this  case,  on  the  plea  of  nul 
Hd  record^  an  objection  is  made  to  a  recovery  liy  the  plaintiff, 
because,  in  the  record  of  the  judgment,  the  Christian  name  of 
Pomroy  is  omitted.  It  is  to  be  observed  that  the  record  is  pre- 
cisely as  stated  in  the  declaration.  The  judgment  rendered  in 
the  court  in  Massachusetts  can  not  be  considered  as  void,  on 
account  of  that  omission.  When  a  man  makes  a  contract  in 
one  name,  not  his  true  one,  the  contract  may  be  declared  on  in 
a  suit  against  him  in  his  true  name,  averring  the  identity;  and 
so,  also,  when  a  judgment  is  rendered  against  a  man  in  one 
name,  he  may  be  sued  by  his  right  name,  with  a  similar  aver^ 
ment. 

With  respect  to  the  other  pleas,  the  court  are  not  disposed  to 
make  an  elaborate  investigation  of  the  various  decisions,  which 
have  been  made  on  the  subject  of  foreign  judgments,  or  of 
judgments  rendered  in  the  different  states  of  the  union.  It  is 
sufficient  for  us  to  say,  that  all  the  questions,  which  arise  in  this 
case,  have  been  decided  in  the  courts  of  this  state,  and  are  re- 
ported as  authorities.  We  are  not  inclined  to  take  the  lead  in 
setting  forth  any  new  views  upon  this  subject.  Whether  the 
constitution'  of  the  United  States,  and  the  acts  of  congress 
thereon,  which  certainly  do  elevate  the  judgments  of  the  differ- 
ent states  of  the  union,  when  sued  in  anotiier  state,  above  for- 
eign judgments,  do  not  in  every  particular,  except  as  to  the 
remedy  for  enforcing  them,  give  to  them  the  same  and  all  the 
effects  of  a  domestic  judgment,  which  a  court  of  the  state,  where 
the  judgment  was  rendered,  acting  under  the  laws  of  the  state, 
would  give,  is  certainly  a  question  deserving  of  great  consider^ 
ation. 

Before  the  cases  of  MiUm  v.  Dwryee^  7  Cranch,  481,  and 
Hampton  v.  MbConnel^  8  Wheat.  234,  decided  the  effect  of  a 
judgment  rendered  in  the  state  courts,  the  facility  with  which 
such  judgments  were  obtained,  behind  the  back  of  the  defend- 
ant, had  induced  the  courts  not  to  treat  them  very  favorably. 
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The  same  difficulty  has  occurred  in  England,  with  respect  to 
their  colonial  and  Irish  judgments.  ISiere  has  been  a  conse- 
quent disposition  to  limit  and  explain  away  the  decisions  in 
those  cases,  and  to  make  them  appear  as  not  controverting  the 
decisions  which  had  been  previously  made  in  the  state  courts. 
In  most,  if  not  all  the  states,  it  has  been  considered  that,  by  a 
proper  plea,  it  may  be  put  in  issue  that  the  court  rendering  the 
judgment  had  not  jurisdiction  of  the  parties,  and  that  process 
was  not  served  on  them.  We,  in  this  state,  have  followed  in 
the  wake  of  their  decisions;  and,  in  the  case  of  Pierson  v.  Mudget, 
in  Addison  county,  January,  1831,  it  was  determined  that  a 
judgment  rendered  in  another  state,  against  a  citizen  of  this 
state,  who  was  not  within  the  jurisdiction  of  the  court  render- 
ing the  judgment,  and  had  no  notice  of  the  suit,  and  did  not 
appear,  could  not  be  enforced  in  this  state  by  action  of  debt  on 
the  judgment;  thus  considering  them  in  the  same  light  that  an 
Irish  judgment  (which  is  no  record  in  England,  Harris  v.  Saund' 
ers,  10  Eng.  Com.  L.  638)  was  considered  in  the  case  of  FsT' 
guson  V.  Mahon,  89  Id.  88.  But  when  the  defendant  was  served 
with  process  within  the  state  where  the  judgment  was  rendered, 
or  appeared  and  submitted  to  the  jurisdiction,  the  judgment  has 
been  held  conclusive:  Hoxie  v.  Wright,  2  Vt.  263;  Bellows  ei  al. 
V.  Ingham,  Id.  676;  Blodget  v.  Jordan,  6  Id.  680.  That  such 
judgment  is  to  be  considered  a  debt  of  record,  on  which  the 
appropriate  remedy  is  by  action  of  debt  on  the  record,  and  to 
which  the  only  general  issue  is  niU  tid  record,  was  decided,  in 
the  case  of  Boston  India  Rvbber  Factory  v.  Hoii,  14  Id.  92. 

GKve,  then,  to  the  judgment,  on  which  the  present  action  is 
founded,  the  effect  of  a  record,  and  it  is  very  clear  that  the  de- 
fendant can  interpose  no  plea,  which  denies  the  record.  The 
record  does  not  derive  its  efficacy  from  the  fact  of  notice  to  the 
parties;  but  it  is  valid  and  effactual,  in  consequence  of  its 
being  the  judgment  of  a  court  of  record.  The  question,  then, 
will  arise,  whether  the  defendants,  in  this  case,  can  deny  the 
fact,  which  appears  by  the  record,  to  wit,  that  both  of  the  de- 
fendants appeared  in  the  suit  in  Massachusetts.  It  appears  to 
us  that  the  averments  in  the  pleas  of  the  defendants  do  ex- 
pressly contradict  the  record,  and  that  the  defendants'  only 
remedy,  if  the  facts  are  as  they  have  stated  them  to  be,  is  to 
apply  to  the  court  where  the  judgment  was  rendered  to  vacate 
the  judgment. 

In  the  case  of  Moloney  v.  Oibbcns,  2  Camp.  602,  in  an  action 
on  a  colonial  judgment,  where  the  appearance  of  the  defendant 
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was  stated,  in  the  record  produced,  to  have  been  bj  attcmej, 
Lord  Ellenboroogh  said,  that,  though  he  would  look  to  these 
foreign  judgments  with  great  jealousy,  yet  he  would  give  them 
credit  for  the  facts  which  they  specifically  alleged,  and  would 
presume  that  the  court,  in  that  case,  saw  that  the  person  .who 
appeared  was  properly  constituted  attorney  for  the  defendant; 
and  in  the  case  of  Becquet  v.  MacCarthy,  22  Eng.  Com.  L.  898, 
the  court  held,  that,  where  the  law  of  a  colony  provided  that  no- 
tice of  a  process  might  be  given  to  the  king's  attorney  general, 
in  the  case  of  an  absent  party,  but  did  not  expressly  provide 
that  he  should  give  notice  to  the  party,  upon  the  presumption 
that  he  would  do  whatever  was  necessary,  the  judgment  ren- 
dered there  was  not  void.  Assuredly,  if  the  record  of  a  foreign 
judgment  is  to  be  considered  as  prima  facie  evidence  of  notice 
to  the  party,  the  record  of  a  domestic  judgment  should  be  held 
conclusive  in  a  similar  case,  inasmuch  as  a  record  is  of  absolute 
verity,  and  concludes  everything  appearing  thereon.  The  veiy 
point  in  controversy  in  this  part  of  the  case  was  decided  bj 
Judge  Washington,  in  the  case  of  Field  y.  Oibbs^  1  Pet.  0.  0. 1^6, 
that  where,  by  the  record,  it  appears  that  the  party  appeartid 
and  pleaded  by  attorney,  he  could  not  controvert  that  fact,  in 
an  action  of  debt  on  judgment  in  another  state.  In  the  case  of 
St.  Albans  v.  Bti^,  4  Yt.  68,  it  was  decided  that  the  appearance 
of  the  party  by  attorney,  appearing  from  the  record,  was  not  to 
be  controverted.  And,  indeed,  notwithstanding  some  decisions 
to  the  contrary,  in  some  of  the  states,  we  do  not  see  how  this 
&ct,  appearing  in  the  record,  can  be  denied  and  traversed,  with- 
out setting  aside  the  record  altogether;  and,  from  the  decisions 
made  in  this  state,  and  referred  to,  we  do  not  consider  it  now 
an  open  question. 

With  respect,  therefore,  to  the  plea  of  nil  debel  in  this  action^ 
we  consider  it  is  bad,  as  the  debt,  on  which  the  plaintiff  de- 
clares, is  a  debt  of  record;  and  as  to  the  subsequent  pleas,  the 
defendant  is  estopped  by  the  record  from  averring  the  facts* 
therein  set  forth. 

The  judgment  is  therefore  aflSrmed. 


JmMMSim  ow  SisTiB  States,  Eftbot  of:  S«e  thu  rabject  dlsonned  la 
tlM  Dotet  to  j?ar<ie< V. KnigM,  2  Am.  Dec.  34;  £tor&ttdfc v.  Mwrray,7l  Id.  172| 
ftlso  Weruwag  v.  Pawling^  25  Id.  317;  Fletcher  ▼.  Ferrel^  35  Id.  143,  the  notes 
to  which  refer  to  other  cases  in  this  series.  In  Shumway  v.  StiUman^  6  Wood. 
447,  the  court  lay  down  the  now  generally  accepted  doctrine,  that  if  the  judg^ 
ment  record  of  a  sister  state  recite  that  the  defendant  appeared  by  an  attorney, 
the  authority  of  sooh  attorney  to  so  appear  may  be  disprored.    See  also  the 
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noto  to  thk  oMe  ia  10  Am.  Dm.  878^  fat  whioh  the  anUioiitiM  m  mpportef 
this  nile  m  ooUeoted. 

KuL  Too.  BiooBD  n  ths  Qhlt  Plba  oor  TmiB  Okhbul  Jmum  applkthh 
to  an  aotioa  on  a  Judgment  of  a  ooort  oi  reoord  oi  another  itatet  5!lMMmr  ▼• 
Mamcm,  10  Am.  Bee.  874. 


WOODBUBY  V.  ShOBX. 


(17  YesHOMC,  S87.] 

or  WjOMMf  Wwum  has  bun  DiviKrau  ibom  m  Sixmuii 
CHAmraL  by  leaion  of  an  annBnal  f reshet,  and  allowed  hy  an  adjoinlBf 
proprietor  to  flow  over  hia  land  for  the  period  of  ten  jmn,  without  eb> 
jeotion,  can  not  be  restored  by  him  to  its  original  ooone. 

TsMFAfls.    The  opinion  staies  the  facts. 

J.  8.  Marcy  and  O.  P.  Chandler,  for  the  plaintiff, 

T\racy,  Convene^  and  A.  P.  HwnUm,  for  the  defendant. 

By  Court,  BranxBTTy  J.  In  1840,  the  defendant  diverted  a  sireain 
of  water  from  the  oonrse  in  which  it  was  then  nmning  acroes  his 
land,  by  reason  of  which  the  plaintiffs  land  was  overflowed  and 
injured;  and  this  action  was  brought  to  recover  the  damage* 
which  the  plaintiff  claims,  she  has  sustained.  The  case  shows 
that  ever  before  and  until  1830,  the  stream  had  run  in  a  given 
channel,  and  in  that  year  the  stream,  in  a  sudden  freshet,  had 
changed  its  course  upon  the  defendant's  land,  and  that  it  had 
been  permitted  to  run  in  its  new  channel  until  1840,  when  the 
defendant  turned  it  back  into  its  former  channel.  The  question 
now  presented  for  our  consideration,  is,  whether  the  defendant* 
after  so  gieat  a  lapse  of  time,  had  such  a  right? 

It  is  not  necessary  to  decide,  what  would  have  been  the  rights 
cl  the  defendant,  to  have  turned  back  this  stream  into  its  for- 
mer channel,  immediately  upon  its  having  changed  its  course, 
in  1830,  and  upon  that  question  no  opinion  is  intended  to  be 
expressed;  but  whether  that  right  should  exist  after  a  lapse  of 
ten  years,  when  it  may  be  supposed  that  new  rights  and  new 
interests  may  have  been  acquired,  is  the  question  before  us.  In 
Hargrave's  Tracts,  De  jure  maris,  it  is  laid  down,  that,  when  a 
watercourse,  running  between  the  lands  of  A.  and  B.,  leaves  its 
course  and  suddenly  and  sensibly  makes  its  entire  channel  on 
the  land  of  A.,  it  wholly  belongs  to  him.  See  also  Angell  on 
Watercourses,  222,  sec.  4,  on  Reliction.  In  Er  parte  Jennings, 
6  Cow.  618  [16  Am.  Dec.  447],  we  have  in  note  (a)  a  full  extract 
from  Sir  Matthew  Hale's  treatise,  De  jure  maria,  and  on  page 
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637  it  is  also  Baid,  if  a  xiTer^  miming  between  the  l^nda  of  A. 
and  B.9  leaves  its  course  and  sensibly  makes  its  channel  entirely 
in  the  lands  A.,  the  whole  riyer  belongs  to  A.  The  maxim  in 
such  case  is,  agua  cedii  aolo.  In  the  case  before  ns  the  entire 
stream  was  running  upon  the  land  of  the  defendant,  at  the  point 
where  the  course  was  changed;  and  we  think,  that,  at  all  events, 
if  he  would  restore  the  stream  to  its  former  course,  he  must 
have  done  it  within  some  reasonable  time,  and  before  new  in- 
terests should  have  been  naturally  acquired  in  the  course,  m 
which  it  had  been  permitted  to  run. 

We  may,  in  this  case,  well  apply  the  doctrine  of  acquiescence, 
which  is  made  the  ground  of  acquiring  properly  in  the  soil, 
which,  by  the  immediate  and  manifest  power  of  a  stream  of 
water,  is  suddenly  taken  from  one  man's  estate  and  carried 
upon  that  of  another.  If  it  is  permitted  to  remain  upon  the 
land,  where  it  is  carried,  until  it  cements  and  coalesces  with  the 
soil,  the  property  is  changed,  and  there  is  no  right  to  reclaim 
the  soil,  which  had  been  carried  away.  The  defendant  in  this 
ease,  having,  as  it  must  be  supposed,  acquiesced  in  the  running 
of  this  stream  in  its  new  channel,  and  in  the  creation  of  new 
interests,  must  not  now  be  permitted  to  disturb  them. 

The  result  is,  that  the  judgment  of  the  oooniy  ooori  is  li- 
vened and  fhe  oanse  remanded  for  triaL 
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[17  VkBMOWT,  419.) 

Imut  JoorsD  upon  thb  Plka  or  Nul  Tiiel  BKOosn,  miut  be  fin*  deddsd 
by  the  oonrt  before  aay  other  issae  can  be  mbmitted  to  the  jmy. 

PtSAUXNO  SxmNO  UP  AH  BsiopPKL  MUST  Allbob  ovoiy  fact  noeemry  to 
create  it  with  the  striotest  certainty;  and  it  mnat  be  alleged  that  all  theaa 
facts  appear  by  the  record,  which  is  vonched  as  an  eetoppeL  The  court 
will  then  determine  the  matter,  on  inspection  of  the  plea,  if  demnrxed 
to,  or  of  the  record,  if  that  be  denied. 

Plbab  op  Estoppel  uxjm  Rkly  upon  ths  Estoppel  in  condnsion. 

FOBMBB  ASJUDIGATIOH,    ReLIED  UPON  AS  HAVIHO  DlTEBMIHED    the  entivs 

merits  of  a  present  controTersy*  is  never  required  to  be  pleaded  strictly 
as  aa  estoppel;  but  it  is  otherwise  when  brooght  forward  as  settling  soms 
collateral  fact  involved,  which  might  have  been  merely  incidental  to  the 
former  controversy.  In  this  latter  case  it  must  appear  by  the  record 
of  the  former  judgment  that  such  fact  was  put  in  issue  and  determined. 
RjtfOBD  ASP  Findings  in  a  Formeb  Trial,  when  it  is  necessary  to  resort  to 
oral  evidence  to  ascertain  that  the  fact  in  dispute  was  involved  in  the 
lormer  controvei'sy,  is  conolnsive  upon  the  parties  and  the  jury.    But  as 
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it  can  not  be  pleaded  as  an  estoppel,  the  jory  most  find  whether  the  db- 
pated  fact  was  determined  by  the  former  trial,  and  in  refosing  so  to 
find,  they  hare  it  in  their  power  to  disregard  the  former  yerdict. 
BnopPKiA  MUST  ^B  Plbadsd,  and  IP  NOT  Thxt  abs  Waivkd.  Bat  if 
there  has  been  no  opportonity  to  plead  the  estoppel,  it  may  be  giyen  la 
evidence. 

FoBdBLE  detainer,  for  holding  over  after  the  expiration  of  de- 
fendant's lease.  The  complaint  was  filed  August  10, 1841,  and 
alleged  a  demand  of  possession  on  June  24, 1841.  The  defend- 
ant pleaded  a  former  recovery  in  his  favor,  as  a  bar  to  the  pres- 
ent action,  and  gave  in  evidence  a  record  of  a  judgment,  founded 
on  a  complaint  similar  to  the  present,  with  the  exception  that  it 
alleged  a  demand  for  possession  on  May  21, 1840.  Yexdiot  was 
given  for  the  defendant. 

Ihxcy  and  Convene,  for  the  plaintiff. 
J,  Barrett,  for  the  defendant. 

By  Court,  Bxdvisld,  J.  This  case  seems  to  have  been  tried 
by  a  jury,  in  the  court  below,  without  objection.  This  was,  in- 
deed, unnecessary,  and  irregular  in  some  respects.  The  issue 
formed  upon  the  plea  of  ntU  iiel  record  could  only  be  tried  bj 
the  court,  and  should  have  been  first  tried,  before  it  could  be 
known  that  any  issue  for  the  jury  would  remain  in  the  case. 
For,  if  determined  in  favor  of  the  defendant,  as  it  in  fact  was, 
nothing  would  remain  for  the  jury  to  try.  We  should  not  deem 
it  necessary  here  to  notice  the  subject,  if  the  trial,  having  passed 
under  the  revision  of  this  court  wh  sUentio,  was  not  liable  to  be 
thus  drawn  in  precedent,  in  future  trials. 

The  same  reason,  last  stated,  makes  it  necessary  to  advert, 
perhaps,  to  the  form  of  the  defendant's  first  plea  in  bar.  It 
alleges,  that  the  same  matter  had  been  determined  in  a  former 
trial  between  the  same  parties,  without  stating  in  favor  of  which 
party  the  case  was  determined,  and  then  concludes  with  a  provi 
paiet  per  recordum.  This  plea  is  traversed,  and  is  treated  by 
both  parties  as  a  plea  of  estoppel.  The  books  all  agree,  that 
the  greatest  strictness  is  required  in  pleading  estoppels.  Every 
fact  necessary  to  create  the  estoppel  must  be  alleged  with  the 
strictest  certainty;  and  it  must  be  alleged  that  all  these  facts 
appear  by  the  record,  which  is  vouched  as  an  estoppel;  and  the 
court  then  determine  the  matter,  on  inspection  of  the  plea,  if 
demurred  to,  or  of  the  record,  if  that  be  denied:  Co.  Lit.  852 
b;  8  Thomas'  Arrangement,  481-433;  1  Chit  PI.  238,  239. 
All  pleas  of  estoppel  must  rely  upon  the  estoppel  in  condu- 
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mon:  Co.  Lit.  803  b;  3  Thomas'  Arrangement,  431;  1  Obit.  PL 
640.  The  case  of  Shelley  t.  Wright^  Willes,  9,  contains  an  ap- 
pfored  precedent  of  a  plea  of  estoppel.  But  the  plea  in  this 
case  not  being  demurred  to,  it  remains  to  determine  its  merits. 
It  is  not  easy,  without  considerable  labor,  to  extract,  from 
the  numerous  cases  upon  the  subject,  the  precise  doctrines 
which  have  been  settled  upon  the  subject  of  the  effect  of  a 
former  verdict,  or  judgment,  between  the  same  parties,  touch- 
ing all  or  any  portion  of  the  matters  again  at  issue.  Perhaps 
{he  following  corollaries  are  fairly  deducible  from  all  the  cases, 
which  will  be  found  to  embrace  most  of  the  principles  involved 
in  the  subject. 

1.  There  is  always  to  be  observed  this  distinction,  between 
a  former  adjudication,  when  it  is  relied  upon  as  having  deter- 
mined the  entire  merits  of  the  controversy  now  in  hand,  and 
when  it  is  brought  forward  only  as  settling  some  collateral  fact 
involved,  and  which  might  have  been  merely  incidental  to  the 
former  controversy,  that  in  the  former  case  the  defense  is  never 
required  to  be  ploEided  strictly  as  an  estoppel,  while  it  always  is 
in  the  latter  case:  Stafford  v.  dark,  2  Bing.  877;  S.  0.,  9  Eng. 
Com.  L.  623;  3  Stark.  Ev.,  8d  Lond.  ed.,  960, 961.  The  former 
defense  is  not  by  way  of  estoppel,  but  only  an  equitable  defense, 
like  payment,  release,  or  accord  and  satisfaction,  an  award,  or 
aooount  stated,  all  which  matters,  as  well  as  a  former  recovery, 
may  be  given  in  evidence  under  the  general  issue  in  debt,  or  oa- 
•ttmpn^,  trover,  or  trespass  on  the  case;  and  in  trespass,  or  cov- 
evant,  need  only  be  pleaded  like  any  other  plea  in  bar,  and  not 
as  an  estoppel.  It  is  not  essential  to  the  defense  of  a  former 
lecoveiy,  that  the  plaintiff  should  have  prevailed  in  the  former 
suit,  but  only  that  the  trial  should  have  been  upon  the  merits. 

2.  Where  the  former  trial  is  relied  upon,  as  settiing  some  col- 
lateral fact  involved  in  the  present  trial,  it  must  appear  by  the 
record  of  the  former  judgment,  that  that  fact  was  put  distinctly 
in  issue  by  the  parties  in  that  case,  and  that  it  was  determined 
by  the  triers:  Vooght  v.  Winch^  2  Bam.  &  Aid.  668;  Fairman  v. 
Bacon,  8  Conn.  418.  This  last  requisite  of  an  estoppel  by  mat- 
ter of  record,  that  it  should  appear,  by  the  record  vouched,  that 
the  particular  fact  was  in  issue  and  found,  is  determined  by  the 
eases  of  OtUram  v.  Morewood,  8  East,  845;  Hopkins  v.  Lee,  6 
Wheat.  109;  and  Jackson  dem.  Genet  v.  Wood,  8  Wend.  27. 

8.  But  if  such  fact  do  not  appear  by  the  record  to  have  been 
distinctly  in  issue  and  determined,  or  if  the  matter  be  not  prop- 
edy  pleaded  as  an  estoppel,  it  is  said  the  record  and  finding  in 
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the  foimer  trial  are  eyidenoe,  bat  not  conclusiTe;  Wright  t.  Bui^ 
ler,  6  Wend.  2S4  [21  Am.  Deo.  323];  Standwh  v.  Parher,  2  Piok. 
20  [13  Am.  Deo.  393];  Parker  y.  Standish,  3  Id.  288;  Spoanerr. 
Davis,  7  Id.  147;  Vooghi  y.  Winch,  2  Bam.  &  Aid.  668;  Ouirom 
V.  Morewood,  3  East,  345,  and  many  others.  Upon  this  last  sub- 
jeot*  there  is,  no  doubt,  as  is  said  hy  Mr.  Starkie,  no  inconsider- 
able difficulty:  3  Stark.  Ey.  958.  I  profess  myself  utterly  at  a 
loss  to  find,  from  all  the  cases  upon  the  subject,  what  rule  can 
be  hiid  down  for  determining  the  effect  of  a  former  verdict  upon 
the  same  facts,  if  it  is  to  have  any  effect  in  a  future  litigation, 
and  is  not  conclusive.  Some  learned  judges  have  said,  **  it  is 
evidence,''  "stringent  evidence,"  "pregnant  evidence,''  and 
there  the  matter  rests.  My  own  opinion  is,  that  the  former 
finding,  even  when  it  is  necessary  to  resort  to  oral  evidence  to 
ascertain  that  the  fact  in  dispute  was  involved  in  the  former  con* 
troversy,  is  still  conclusive  upon  the  parties,  and  of  course  upon 
the  jury.  But  it  can  not  be  pleaded  as  an  estoppel,  and  must 
of  course  go  to  the  jury;  and,  as  it  rests  in  poM,  for  the  jury  to 
find  whether  the  disputed  fact  was  determined  by  the  former 
trial,  the  jury,  by  refusing  to  find  that  fact,  which  rests  in  their 
discretion,  always  have  it  in  their  power  to  disregard  the  former 
verdict;  in  that  sense,  therefore,  it  is  not  conclusive,  as  it  is  when 
the  matter  appears  upon  the  record,  and  may  be  determined  bj 
the  court. 

4.  It  is  said,  in  all  the  books,  that  estoppels  must  be  pleaded, 
and  that  if  not,  they  are  waived,  but  that,  if  the  party  has  no 
opportunity  to  plead  the  matter,  he  may  give  it  in  evidence,  and 
it  will  be  equally  conclusive.  This,  I  have  no  doubt,  is  oorreot, 
on  the  same  ground  that  certain  other  defenses  in  certain  aiv 
tions  are  required  to  be  specially  pleaded,  as  for  example  the 
statute  of  limitations.  But  I  profess  myself  utterly  opposed  to 
the  reason,  which  has  been  handed  down  to  us  for  requiring  this 
strictness  of  pleading  in  regard  to  estoppels  of  record,  that  is, 
that  "  estoppels  are  odious,"  "  not  to  be  favored,"  "  because 
they  shut  out  the  truth."  This  last  clause  seems  to  contain  the 
pith  of  the  whole  matter,  the  hinge  upon  which  all  the  odium 
turns — "  because  they  shut  out  the  truthl"  If  it  were  said  thai 
they  shut  out  litigation,  or  controversy  about  truth,  I  could 
comprehend  the  force  of  the  maxim;  but  by  what  species  of 
logic  it  is  made  to  appear  that  a  second  contestation  of  the  same 
matter,  after  the  lapse  of  considerable  time,  and  the  uncer- 
tainty which  time  always  brings,  more  or  less,  upon  all  past 
transactions,  is  to  be  made  more  sure  of  resulting  in  the  truth. 
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is  quite  beyond  mj  oomprehenaion.  I  hold,  that  the  entire 
doctrine  of  the  conclusiTeness  of  former  adjndicationSy  not  onlj 
as  to  the  merits  of  the  controverBj,  but  as  to  all  facts  distinctlj 
pat  in  issne,  and  found  by  a  tribunal  of  competent  authority, 
instead  of  being  an  odious  doctrine,  is  one  of  the  most  salutary 
and  consemttive  doctrines  of  the  law.  Well  has  the  maxim 
been  appropriated  to  this  subject — Inieresi  ret  publica  sU  finiM 
lUium. 

From  what  has  been  said,  it  will  be  apparent  that  in  the  pies* 
ent  case  the  estoppel  was  condusiye.  It  seems  to  possess  all 
the  necessary  requisites:  1.  It  is  the  same  subject-matter.  2. 
It  is  between  the  same  parties.  8.  The  fact  relied  upon  was  put 
distinctly  in  issue  in  the  former  case  and  found  by  the  triers. 
4.  This  appears  by  the  record.  5.  No  exception  is  taken  to  the 
form  of  pleading  the  estoppel. 

Judgment  afBrmed. 

ESXOPPKLMUSTBS  PUEADBD,  OtHBBWISB  IT  WnXBS  DXXMBD  WAITZD:  fTOM- 

$on  ▼.  Buekner,  29  Am.  Beo.  401 .  If  there  haa  been  no  opportanity  to  plead  the 
eatoppel,  the  iacti  oonstitating  the  same  may  be  given  in  evidence  nnder  the 
general  iaene:  Wood  ▼.  /odbwrn,  22  Id.  603;  /Moef  v.  Clark,  36  Id.  872. 

JuDOMiMT,  WHnr  Air  Bsvoppkl:  See  Smith  ▼.  Sherwood^  10  Am.  Deo.  143; 
Blfftha  T.  Bkhards,  13  Id.  672;  Thompson  ▼.  Clay,  16  Id.  108;  Towm  t. 
Nkne,  20  Id.  578;  Wood  ▼.  Jackaon,  22  Id.  603.  The  principal  case  ia  dted 
in  Aurora  CUy  t.  West,  7  Wall  95,  to  the  effect,  that  when  a  former  Judg- 
ment ia  set  up  in  bar  of  an  action  it  is  not  reqoired  to  be  pleaded  with  any 
graater  atrictneaa  than  any  other  plea  in  bar. 


MoBSB  V.   GBAWFOEa 

[17  TaamMi^  480.] 
LoxAiio  n  LiABLi  lOB  AKT  ToBT  which  he  may  commit^  althoagh  ha  is 

not  punishable  criminally. 
IiBAHs  Bailsb,  Who  Destbots  the  Abtiolbs  Bailed,  ia  liable  therate» 

although  At  the  time  of  the  bailment  the  bailor  knew  of  his  insanity. 
Qmrnui  or  a  Non-pbotessional  Witness,  on  a  question  of  insanity,  may 

be  given  in  evidence,  in  connection  with  the  facta  upon  wliioh  it  Is 

fonndedy  and  aa  derived  from  them,  although  an  opinloB  founded  npoo 

facts  proved  by  other  witnesses  is  inadmiasible. 
Emonov  or  Tssniioinr  Whioh  oonu>  no*  hath  BmMWTHu  the  party 

offering  it  is  not  error. 

Tbotxb,  to  reoover  the  yalne  of  an  OK.    Tbeopiidoiiatafeeafba 

iMtB. 

A,  Onderwoodf  for  the  defendant. 
Ibrr  and  Ledie^  for  the  plaintiff. 
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By  Ooort,  Bsmnnr,  J.  No  question  was  made  on  the  tajal  in 
regard  to  the  owneialiip  of  the  ox,  or  aa  to  the  fact,  that  he  was 
killed  by  the  defendant.  The  oxen,  it  seems,  were  bailed  bj 
the  plaintiff  to  the  defendant,  to  be  used  by  him  to  pay  for  Uieir 
keeping,  and  it  appears,  that  while  the  defendant  had  them  in 
his  possession  under  this  contract,  he  destroyed  one  of  them  bj 
strangling  him.  The  defense  was  put  upon  the  ground  that  the 
defendant  was  insane,  both  at  the  time  of  the  bailment,  and  also 
at  the  time  he  killed  the  ox,  and  that  the  plaintiff  knew  of  his 
insanity,  when  he  bailed  him  the  oxen,  dan  such  a  defense 
avail  the  defendant? 

It  is  a  common  principle,  that  a  lunatic  is  liable  for  any  tort, 
which  he  may  commit,  though  he  is  not  punishable  criminally. 
When  one  receives  an  injury  from  the  act  of  another,  this  is  a 
trespass,  though  done  by  mistake,  or  without  design.  Conse- 
quently, no  reason  can  be  assigned,  why  a  lunatic  should  not  be 
held  liable.  The  fact,  that  the  plaintiff  might  have  known  that 
the  defendant  was  insane,  when  he  let  him  have  the  oxen,  can 
not  toll  his  right  of  action.  To  give  to  it  that  effect,  it  would 
be  necessaiy  to  infer  from  it  the  plaintiff's  assent  to  the  trespass. 
Though  this  might  evince  a  want  of  prudence  in  the  plaintiff,  in 
intrusting  his  oxen  in  such  hands.  Yet  it  is  no  evidence,  tend- 
ing to  prove  his  assent  to  their  destruction.  It  is  possible,  that, 
if  the  evidence  had  shown  that  the  plaintiff  had  bailed  the  oxen 
to  an  insane  man,  under  an  expectation  that  he  might  destroy 
them,  so  as  to  charge  himself  in  trespass  for  their  value,  tbs 
rule  might  have  been  different.  There  might  have  been  some 
little  idausibility  in  claiming  that  this  was  equivalent  to  an 
assent,  on  the  part  of  the  plaintiff,  to  the  trespass. 

The  bill  of  exceptions  states,  that  the  defendant's  counsel  pro- 
posed to  ask  the  witnesses,  who  were  acquainted  with  the  de- 
fendant and  had  conversed  with  him,  their  opinion  as  to  his 
insanity;  which  the  court  overruled.  The  counsel  on  both  sides 
seem  to  consider  the  question,  on  this  bill  of  exceptions,  to  be, 
whether  the  opinion  of  a  witness  (who  is  not  a  professional  man) 
as  derived  from  personal  observation  of  the  defendant  can  be 
given  in  evidence,  touching  his  insanity.  The  law  is  weU  set- 
Ued,  and  especially  in  this  state,  that  a  witness  may  give  his 
opinion  in  evidence,  in  connection  with  the  facts  upon  which  it 
is  founded,  and  as  derived  from  them;  though  he  could  not  be 
allowed  to  give  his  opinion  founded  upon  facts  proved  by  other 
witnesses.  If  we  are  to  understand  the  bill  of  exceptions  as  the 
parties  seem  to  understand  it,  we  think  the  evidence  would  have 
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been  improperly  rejected,  in  a  case  in  which  the  insanity  of  the 
defendant  was  properly  in  issne.  But  in  this  case  the  plea  of 
insanity,  if  made  out  on  the  trial,  could  not  have  availed  the 
defendant;  and  of  course  there  was  no  error  in  the  rejection  of 
this  testimony,  which  can  avail  the  party.  In  this  view  of  tbe 
case  the  question,  upon  whom  the  burden  of  proof  was  cast,  as 
to  the  defendant's  sanity,  at  the  time  when  the  oxen  were  bailed; 
and  also  when  the  ox  was  killed,  became  of  no  account.  No 
sound  objection  can  be  urged  against  this  form  of  action,  as 
arising  from  the  contract  of  bailment.  It  must,  at  all  events, 
have  been  determined  by  the  tortious  act  of  the  defendant. 

As  it  appears  from  the  whole  case  that  the  plaintiff  is  entitled 
to  judgment,  the  judgment  of  the  county  court  is  afBrmed« 


OpunoHs  07  NoN-PBOFKBioirAii  WiTNissn,  WHKN  ADioflszBLa  TO  Fbovb 
bmAMiTT:  S«e  Orant  ▼.  Thompw^  10  Am.  Deo.  110;  RmMtr  ▼.  Trj/(m^  Id. 
444;  Dtdkinton  t.  Barher^  6  Id.  58,  and  note;  OcmmomoeaUk  v.  Bogen^  41  Id. 
468,  and  note,  citing  prior  cases  in  this  series. 

LtABiLiTT  07  LuvAno  voB  ToBT:  See  Jackmm  v.  KWig^  10  Am.  Deo.  86^ 
and  note  868. 


Fabmebs  and  Meghanios  V.  Flint. 


[17Vnxoirr,0O8.] 

Ddchaboi  ni  Bakkbctptot  is  Analooous  in  e£fect  to  the  statate  of  Umil- 
atlons,  in  so  far  as  it  does  not  annul  the  original  debt,  but  sospends  the 
right  of  action  for  its  reoovery. 

PABOb  Pbomisb  to  Pat  A  Bebt  arxb  A  Ddohaboi  in  bankniptoy,  b  snffl- 
dent  to  support  an  action  thereon,  withoat  any  new  oonsideration.  In 
mch  oaae  thedeolaimtion  should  be  founded  on  the  original  debt,  and  not 
on  the  new  promise. 

JUDOlODrr  WILL  KOT  BB  ABBISTED  OIT  AoOOUHT  07  A  DXPABTUBB,  if.  Upon 

the  whole  reoord,  the  oonrt  can  see  that  a  ooneet  result  was  attained, 
and  that  the  judgment  was  right. 

Assumpsit  on  a  promissory  note,  to  which  the  defendant 
pleaded  his  discharge  in  bankruptcy.  The  plaintiff  in  his  reply 
pleaded  a  snbseqnent  promise  of  the  defendant  to  pay  the  de- 
mand sued  on.  On  this,  issue  was  joined.  On  the  trial  the 
plaintiff,  against  the  defendants'  objection,  proved  the  subse- 
quent promise  by  parol  evidence.  Verdict  was  given  for  the 
plaintiff,  and  the  defendants'  motion  in  anest  of  judgment  ovep- 
mled. 

E,  Weston,  for  the  defendant. 

J.  F,  Kidder,  for  the  plaintiff. 


852  Fabmebs  and  Mechanics  v.  Flint.     [Vermoni^ 

By  Cknxrt,  Hbbabd,  J.  The  first  point  made  by  the  defendant 
is,  that  there  was  no  consideration  for  the  new  promise.  This 
depends  upon  the  condition,  in  which  the  discharge  in  bank- 
ruptcy leayes  the  original  debt.  It  has  been  argued  here  that 
the  debt  was  left  nninonmbered  by  any  equitable  or  moral  obli- 
gation on  the  part  of  the  bankrupt  to  pay  it.  And  if  that  be  so^ 
there  would  be  no  consideration  for  the  promise.  In  the  case  of 
Ex  parte  HaU,  88  Eng.  Oom.  L.  426,  the  court  held  that  a  note» 
given  for  the  amount  of  a  former  debt,  which  had  been  released 
by  deed,  was  nudum  pactum;  and,  upon  the  authority  of  that 
case  mainly,  it  has  been  urged  that  the  promise  in  this  case  was 
without  consideration.  But  we  think  such  is  not  the  law.  The 
effect  and  operation  of  the  discharge  in  bankruptcy  is  to  excuse 
the  bankrupt  from  the  payment  of  his  debt;  it  in  no  way  an- 
nuls or  affects  the  original  debt,  but  suspends  the  right  of  action 
for  its  recovery.  Such  is  the  nature  and  effect  of  the  statute  of 
limitations.  That  is  a  perfect  bar,  while  it  remains;  but  it  may 
be  removed  without  any  new  consideration.  The  right  of  action 
being  merely  suspended  by  favor  of  the  law,  there  is  still  a  moral 
obligation  and  duty  remaining  upon  the  bankrupt  to  pay  the 
debt;  and  that  is  a  sufficient  consideration  for  the  new  promise. 

The  next  inquiry  is,  whether  this  promise  should  be  in  writ- 
ing. It  is  urged,  on  the  ground  of  policy,  that  it  should  be; 
but  I  am  not  aware  .that,  as  a  matter  of  policy  merely,  a  new 
promise  was  ever  required  to  be  in  writing.  As  a  matter  of 
proof,  merely,  parol  evidence  is  competent,  unless  otherwise  re- 
quired by  statute. 

Another  point  in  the  case  is,  that  the  declaration  should  have 
been  upon  the  new  promise,  and  not  upon  the  original  debt. 
We  think  the  balance  of  authority  is  the  other  way;  but  that 
question  does  not  arise.  The  parties  joined  issue  upon  the  fact 
of  the  new  promise,  and  that  has  been  found  by  the  jury.  But 
it  is  urged,  that  this  was  an  immaterial  issue,  or  a  departure, 
and  that  therefore  the  judgment  should  be  arrested.  To  this 
there  are  two  answers.  The  first  is,  that  this  is  not  a  departure; 
for  the  replication  is  in  relation  to  the  subject-matter  of  the  dec- 
laration, and  therefore,  if  the  new  matter  brought  forward  was 
either  immaterial,  or  insufficient  to  answer  the  purpose,  for  which 
it  was  put  upon  the  record,  the  defendant  should  have  demurred, 
and  not  traversed.  Therefore  no  question  arises  upon  the  dec- 
laration. But  if  it  were  a  departure,  still,  if,  upon  the  whole 
record,  the  court  can  see  that  a  correct  result  followed,  and  that 
the  judgment  is  right,  the  judgment  will  not  be  arrested.    The 
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court  have  passed  apon  the  questionBy  and  the  juxy  hare  foimd 
the  same  facts  that  would  have  entitled  the  plaintiflh  to  teoomatp 
if  the  declaration  had  been  upon  the  new  promise. 
Judgment  a£5rmed. 

Niw  pBoxm  TO  Pat  Dxirr  Dibohaboxd  bt  BASKsamar  xat  bb  Bb* 
voBOBDt  8mkk  T.  SmUh,  3  Am.  Deo.  410;  Depui^  ▼.  Swarit  20  Id.  fl78»  aad 
Bolei  JWtfV  Alafa»  21  Id.  464;  iSamese  t.  Parfa,  27  Id.  280^  and  aott. 


Cboss  t;.  Mabsioh. 

[17TknM»T.88S.] 
OWBBB  OV  FkBBONAL  FBOFBBTT  MAT  PUBSUB  It  wImNTW  he  CHI  tHMW  H 

Whora^  howerery  the  property  has  been  so  ohanged  m  its  ohanuslsr  m  t» 

hare  lost  its  identitj,  it  ceases  to  hare  the  ouno  logil  erirtsnofi,  and  the 

owner  can  not  pnnnie  it  against  third  persoDa. 
PBbsonal  Fbofbrtt,  Atfdeed  to  thb  Wall  or  a  Buzldiko  hy  naih^  la 

SQch  a  maimer  that  it  can  be  removed  without  injury  to  the  pwiperty  or 

the  boildingy  deea  not  bocome  a  fixture. 
DUiATy  Sbobs  or  thb  Btatutobt  Pbbiod  or  LmiTATioBa,  by  the  ownsr, 

in  seeking  to  recover  personal  property*  ao  attached  to  a  building  by  a 

stranger  as  not  to  become  a  fiztore,  is  not  a  waiw  of  the  owner's  right 

to  porsoe  and  daim  hia  property. 

Tbotxb  for  a  case  of  diawers  and  a  show-ease.  The  opinioa 
states  the  facts. 

J.  A.  VaU  and  W.  K.  Upham^  for  the  plaintifH 

ReaUm  and  Beed,  for  the  defendant. 

By  Conrty  Hebabd,  J.  There  is  no  question  made  hj  either 
side,  but  that  the  articles  in  oontroyersy  in  this  suit»  at  ihe  time 
the  plaintiff  became  possessed  of  them,  were  personal  properly; 
but  it  is  insisted  that  they  became  attached  to  the  building,  and 
passed  by  the  deed  from  Day  to  the  defendant  on  the  twenty- 
second  of  April,  1843.  The  plaintiff  purchased  the  articles  in 
question  in  1836,  while  he  and  Day  had  a  mortgage  upon  the 
building,  in  which  they  then  were,  and  took  the  case  of  drawers 
from  the  building  and  carried  them  to  his  store.  In  1838,  Day, 
who  had  then  acquired  the  whole  titie  to  the  building,  carried 
the  case  of  drawers  back  to  the  building  and  leased  the  build- 
ing for  a  book  store;  and  at  this  time  the  case  of  drawers  was 
put  in  its  original  place  and  nailed  to  the  wall,  but  in  such  man- 
ner, that  it  might  be  taken  away  without  injury  to  the  case  of 
drawers,  or  to  the  building;  and  in  this  situation  it  remained 
until  1843,  when  Day  deeded  the  premises  to  the  defendant; 
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and  it  appears,  also,  from  the  case,  that  the  plaintiff  "was  not 
ignorant  of  the  disposition  and  use  of  the  case  of  drawers. 
The  case  was  disposed  of  by  the  county  court,  by  their  inform- 
ing the  parties,  that  they  diould  instruct  the  jury,  that  these 
articles  were  so  fiur  fixed  to  the  freehold,  that  they  would  pass 
by  Day's  deed  to  the  defendant;  and  that,  if  the  plaintiff  knew 
of  Day's  putting  them  into  the  shop,  in  the  situation  described* 
as  early  as  1838,  and  acquiesced  in  their  remaining  there  until 
after  tiie  sale,  he  would  stand  in  no  better  situation,  in  regard 
to  the  property,  than  Day  would,  had  he  owned  it;  and  that  the 
jury  might  infer  the  acquiescence  of  the  plaintiff,  in  the  use  to 
which  Day  put  the  articles,  from  his  long  silence — ^he  knowing 
of  that  use.  The  argument  of  the  case  has  proceeded  mainly 
with  reference  to  the  fact,  whether  this  property,  by  the  use  to 
which  it  had  been  put,  had  become  a  fixture. 

This  question  about  fixtures  most  frequently  arises  between 
landlord  and  tenant.  As  between  grantor  and  grantee,  it  is 
more  proper  to  inquire  whether  the  thing  was  so  attached  to 
thefreehold,  that  it  will  pass  by  the  deed;  and  such  is  the  case  in 
numerous  instances,  when  the  same  thing  might  have  been  taken 
away  by  the  tenant.  And  in  all  these  cases,  the  party  fixing 
the  chattel  to  the  freehold,  was,  at  the  time,  the  owner  of  it 
Such  was  not  the  fact  in  this  case.  The  thing  was  originally  a 
chattel,  and  the  plaintiff  was  the  owner;  and  there  is  no  proof 
that  he  ever  parted  with  his  title  to  it,  except  by  the  act  of  Day, 
and  his  own  acquiescence  in  that  act.  And  the  inquiry  here  is, 
whether  that  can  change  the  ownership  of  the  property,  while 
the  property  itself  preserves  its  identity. 

It  is  a  principle  of  law,  in  relation  to  this  subject,  that  the 
owner  may  pursue  his  property,  whereyer  he  can  trace  it.  But 
when  the  property  has  lost  its  identity,  it  ceases  to  have  its  legal 
existence;  as,  if  one  man  should  convert  a  quantity  of  bricks, 
and  erect  them  into  a  house,  and  then  deed  the  house  to  a  third 
person,  these  bricks  will  have  lost  their  identity — ^they  are  so 
changed  in  their  character  that  they  cease  to  be  chattels,  and 
the  owner  can  not  pursue  them  against  such  third  person.  But 
in  this  case  I  apprehend  there  was  no  such  change  of  the  prop- 
erty, as  would  give  it  a  different  character.  The  nailing  it  to 
the  building  did  not  incorporate  it  into  and  make  it  a  part  of 
the  building.  It  was  merely  a  part  of  the  furniture  of  the  build- 
ing, and,  as  the  case  finds,  capable  of  being  taken  away  with- 
out injury  to  the  property,  or  to  the  house.  No  one  would 
doubt,  probably,  but  what  the  outgoing  tenant  would  have  the 
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light  to  take  property  sinularly  situated.  That,  as  between  Day 
and  the  defendant,  this  property  would  have  passed  by  the 
sale,  proyiding  Day  had  owned  it,  can  not  be  decisiye  of  the 
question;  for  if  so,  it  would  apply  to  all  sales — as  when  B.  sells 
the  horse  of  A.  to  0.;  as  between  B.  and  C.  the  title  to  the 
horse  passes;  but  A.,  being  the  owner,  may  pursue  the  horse, 
notwithstanding  the  sale.  The  main  question,  in  relation  to 
this  part  of  the  case,  is,  whether  the  property  has  lost  its  iden- 
tity; if  it  has,  the  plaintiff  can  not  pursue  it;  if  it  has  not,  he 
may  pursue  it  into  whatever  hands  it  may  have  chanced  to  come* 

The  defendant  relies  somewhat  upon  the  case  of  Ooddard  r^ 
Bolster,  6  Greenl.  427  [20  Am.  Dec.  320].  But  in  relation  to 
that  case,  whatever  there  maybe  peculiar  to  it,  the  ground  upon 
which  it  was  put  does  not  conflict  with  the  plaintiffs  claim  in 
this  case.  That  decision  goes  upon  the  ground  that  the  plaini> 
ifl's  brother,  in  the  erection  of  the  mill,  and  the  putting  in  the 
mill  stones  and  mill  irons,  acted  but  as  the  agent  of  the  plidnt- 
iff;  and,  as  the  mill  was  on  the  plaintiff's  land,  and  erected  by 
the  plaintiffs  agent,  which  was  the  same  as  if  erected  by  the 
plaintiff  himself,  the  mill  and  all  its  attachments  were  the 
property  of  the  plaintiff.  No  such  consideration  is  involved 
in  the  case  now  before  us.  The  plaintiff  did  not  put  the  drawere 
into  the  building  himself,  nor  was  Day  his  agent  in  doing  it» 
The  plaintiff  had  no  interest  in  the  building,  nor  in  the  land 
upon  which  it  stood.  This  case,  then,  loses  all  its  analogy  to 
the  case  cited.  MUer  v.  Plumb,  6  Cow.  666  [16  Am.  Deo.  456]^ 
presents  only  the  sam^  question  that  would  arise,  if  Day  claimed 
this  property  and  had  sued  the  defendant  for  it.  Oolegravt:  y^ 
Dias  Samkm,  9  Eng.  Oom.  L.  42,  is  to  the  same  effect;  the  ques- 
tion was,  whether  the  vendor  could  recover  of  the  vendee  for 
fixtures,  after  having  given  up  the  possession.  Longstaff  v.. 
Meagoe,  29  Id.  60,  was  decided  upon  the  authority  of  the  case 
of  Colegrave  v.  Dia8  Santos.  The  conclusion,  therefore,  to  which 
we  come,  is,  that  this  property  was  not  so  attached  to  the  free- 
hold, as  to  change  its  character,  or  lose  its  legal  existence.  It 
once  being  the  property  of  the  plaintiff,  it  will  continue  to  be 
his,  until  he  has  parted  with  his  interest  in  it  by  his  own  con- 
sent, or  by  the  operation  of  some  law.  And  that  presents  the 
inquiry  in  relation  to  the  other  part  of  the  charge  of  the  courts 
The  jury  were  to  infer  an  acquiescence  on  the  part  of  the  plaini> 
iff  in  the  disposition,  which  Day  made  of  the  property,  from  hie 
long  silence. 

If  Gross  had  stood  by  and  seen  Day  sell  the  property,  with- 


866  West  v.  Emery.  [Vermoiii^ 

out  remonstmti&gylie  would  be  estopped  from  ^I^TniTig  it  of  the 
purchaser;  bat  I  do  not  sappose  that  anjihing  is  to  be  inferred, 
in  a  legal  point  of  yiew,  unfavorable  to  his  daim,  simply  be* 
cause  he  has  delayed  to  assert  his  daim^  unless  barred  by  the 
statute.  As  the  claim  is  not  barred  by  the  statute,  and  as  the 
ease  does  not  find  that  the  plaintiff  ever  stood  by  and  saw  Day 
attempt  to  pass  over  the  property,  without  objecting,  we  do  not 
see  how  he  has,  either  by  his  own  consent,  or  by  the  operation 
of  law,  parted  with  his  interest  in  the  property,  or  forfeited  hia 
right  to  pursue  and  claim  his  property,  wherever  he  can  find  it. 
Indeed,  the  question  of  acquiescence,  it  seems  to  me,  has  nothing 
to  do  with  the  case.  If  Day  could  transfer  a  title  in  the  prop- 
erly to  the  defendant,  it  was  because  it  had  ceased  to  be  a  chattel 
interest;  if  that  was  the  condition  of  the  properly,  it  was  the 
attaching  the  property  to  the  building,  that  wrought  that  meta- 
morphosis; therefore  the  property  became  changed,  and  the 
plaintiff  lost  his  interest  in  it,  the  moment  the  nail  was  driven, 
if  he  ever  lost  it.  But  we  have  already  said  that  this  was  not 
such  a  use  of  the  property,  as  was  inconsistent  with  the  natove 
and  character  of  the  property  itself,  or  with  the  plaintiffs  daim 
and  title  to  it. 
Judgment  reversed. 

F1ZTUBX8,  What  abb,  as  bbtwekt  OaAiraoa  Aim  Obabtii:  8m  thii  mb- 
Jeot  (\itiKmmnd  at  length  in  the  note  to  Ora^  ▼.  Hoidihip^  17  Am.  Deo.  680; 
also  the  prior  OMee  in  thii  setiee  dted  in  note  to  Degrc^feMreid  v.  8erugg§9  40 
Id.  060. 


West  t;.  Emebt. 

[17  YwMMomt,  068.] 

PLAnmiv  IN  AK  AonoH  vob  Brxach  of  Wabrabtt  mat  DBOLABa  vpoa 
an  exproM  pfomise,  withoat  alleging  fraud,  in  wfaich  oaae  he  b  bound  to 
prove  an  express  warranty,  and  can  not  establish  his  right  to  reoover  hf 
proof  of  fraud  merely. 

Dmlabation  upon  ak  Bxpbssb  Warbastt,  absolate  in  its  tenns,  ia  not 
supported  by  proof  of  a  warranty  of  soondness  to  the  eztul  of  the 
vendor's  knowledge. 

TsvnoB  IS  LiABLB  IN  AN  AcfTioN  VOB  Dkoxit  in  the  sale  of  a  horse,  on  ao- 
oount  of  his  false  and  frandnlent  representations  of  soundness,  whether 
the  representations  were  that  the  horse  was  sound,  or  that  he  was  sound 
so  fiur  aa  the  vendor  knew,  provided  at  the  time  of  the  sale  he  knew  the 
horse  to  be  unsound. 

Tbbspass  on  the  case  for  deceit  in  the  sale  of  a  horse.    The 
pi^infiff  alleged  a  fidse  warranty  of  soundness  at  the  time  of 
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the  sale,  and  a  knowledge  by  the  Tendor  of  unsoundness.  On 
the  trialy  it  was  shown  that  the  vendor,  in  answer  to  a  question 
of  the  phiintiff,  said  that  he  would  not  warrant  the  horse,  but 
that  he  was  sound  so  far  as  he  knew.  The  horse  had  the  heaves, 
which  fact  the  vendor  knew,  although  the  plaintiff  was  ignorant 
of  it.  The  plaintiff  thereupon  amended  his  declaration  to  cor- 
respond with  the  supposed  effect  of  this  evidence,  and  verdict 
was  given  in  his  favor.    The  further  facts  appear  in  the  opinion. 

T.  BarUeU,  for  the  defendant. 

W.  Heywoad,jun.f  for  the  pkintiff. 

By  Oourt,  BEonELD,  J.  The  only  question  in  this  case  is 
one  of  variance,  that  is,  whether  the  pkintiff  is  entitled  to  judg- 
ment on  his  two  first  counts,  or  only  upon  the  third  counL 
This  question  is  important  only,  it  will  be  perceived,  in  regard 
to  the  amount  of  cost — the  last  count  having  been  filed  during 
the  final  trial,  under  a  rule  that,  if  the  plaintiff  '*  should  only 
recover  upon  his  new  count,  he  should  recover  no  back  costs, 
and  pay  costs  to  that  time."  The  county  court  held  that  the 
plaintiff  was  entitled  to  judgment  on  the  two  first  counts,  and 
we  are  now  called  upon  to  revise  that  decision.  The  counts  are 
all,  substantially,  for  a  false  warranty  and  fraud  thereby,  alleg- 
ing the  Bcienier — as  in  the  case  of  Beeman  v.  Buck,  8  Yt.  53  [21 
Am.  Dec.  571].  This  last  case  is  based  mainly  upon  the  case  of 
WUliamBon  v.  JUison,  2  East,  446.  Under  a  declaration  in  this 
particular  form  it  has  been  the  practice  in  England,  for  more 
than  fifiy  years,  and  in  this  state  for  nearly  twenty  years,  to  admit 
proof  either  of  an  express  promise,  or  fraud.  13ie  plaintiff  may 
still  declare  upon  an  express  promise  merely,  without  alleging 
fraud — in  which  case  he  will  be  bound  to  prove  an  express  war- 
ranty, as  alleged,  and  can  not  establish  his  right  of  recovery  by 
proof  of  fraud  merely. 

The  only  difference  in  the  counts  in  the  present  case  is,  that 
the  first  two  counts  allege  a  general  warranty  of  soundness,  with  a 
specified  exception  of  a  particular  defect,  and  the  breach  that  the 
defendant  well  knew  the  horse  to  be  otherwise  unsound,  lame, 
etc. ,  and  that  this  was  the  fact;  and  the  last  count  alleges  a  false 
warranty  of  soundness  as  far  as  the  defendant  knew,  with  the 
same  exception  named  in  the  first  two  counts,  and  alleges  the 
same  breach,  precisely,  as  in  the  former  counts.  The  proof 
precisely  corresponded  with  the  words  of  the  last  count,  and  the 
inquiry  is»  whether  it  does  not  substantially  agree  also  with  the 
first  two  counts. 
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1.  We  readily  perceive,  that,  when  the  plaintiff  relies  apon 
proof  of  an  express  warranty,  and  alleges  merely,  as  a  breach, 
that  the  fact  warranted  did  not  exist — which,  in  such  case,  will 
always  entitle  the  plaintiff  to  recover — ^there  is  a  manifest  differ- 
ence between  a  warranty  absolute  in  its  terms,  and  a  mere  war- 
ranty of  soundness  to  ihe  extent  of  the  defendant's  knowledge; 
and  a  declaration  upon  an  express  warranty  merely,  absolute  in  its 
terms,  would  not  be  supported  by  the  proof  in  the  present  case. 

2.  But  when  the  defendant  relies,  as  he  did  here,  upon  false 
and  fraudulent  representations  merely,  we  do  not  perceive  that 
there  is  any  difference,  so  far  as  liability  is  concerned,  whether 
the  representation  is  that  the  horse  is  absolutely  sound,  or 
only  that  he  is  sound  so  far  as  the  defendant  knows.  The 
defendant  is  not  liable  upon  either  of  these  representational 
finless,  at  the  time,  he  knew  the  horse  to  be  unsound;  and  if  he 
did  then  know  this  fact,  he  is  equally  liable,  and  to  the  same  ex- 
tent, on  both  or  either  of  the  representations. 

It  is  the  breach  of  a  contract,  to  which  we  look  to  determine 
its  identity;  and  when  the  same  state  of  facts  does  not  consti- 
tute equally  a  breach  of  the  contract  alleged  in  the  declaration, 
and  that  proved  on  trial,  there  is  a  variance;  so  when  the  gist 
of  the  action  ia  tort  in  the  making  false  representations  know- 
ingly, the  inquiry,  as  to  the  identity  of  averment  and  proof » 
turns  on  the  corresponding  point,  that  is,  whether  the  same 
proof  constitutes  equally  a  fraud  under  the  averment  and  the 
representation  as  in  fact  made.  That,  in  the  present  oaae,  is 
very  obvious. 

Judgment  affirmed. 

VXNDOK  OV  PXBSOKAL    PBOPKBTT,   WHXN  LiABLB  fOB    BBIACH  OF  WaB> 

BANTT  ov  SouyDNESS;  See  McFarUme  ▼.  Mocrt^  3  Am.  Dec  752;  Van  BraekUm 
T.  Fondci,  7  Id.  339;  Huglies  ▼.  Sobertaon,  16  Id.  lOi.  Falae  repreMntatiou 
made  in  the  lale  of  a  hone,  by  which  the  vendee  was  indnoed  to  bay  him, 
Although  the  vendor  refnaed  to  warrant  the  animal,  ia  aaffioientto  chaiqga  the 
vendor  in  an  action  of  deoeit:  West  v.  Andenon^  21  Id.  737. 


Tableion  v.  Baesb. 

[18  VsBiMnn;  9.] 

Waoxb  oir  Rksult  or  Pbbsidektial  Election  is,  in  Vermont,  whdll| 
illegal,  and,  if  made  in  Canada  by  citizens  of  this  state,  for  the  pnrpoae  oi 
evading  onr  laws,  is  as  invalid  as  if  made  here. 

Illegal  Waokb  is  Revocable  at  ant  Time  beeore  the  Event  Hap- 
pens, and  a  revocation  thereof  entitles  the  parties  to  a  return  of  tbc,  i 
deposits. 
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Assumpsit.  The  plaintiff  and  one  Eidder,  oitizens  of  Ver- 
mont, made  a  wager  on  the  result  of  the  presidential  election  of 
1840,  and  deposited  the  amount  bet  with  the  defendant,  at  Dun- 
ham, in  Canada,  to  be  paid  to  the  winner.  There  was  evidence 
tending  to  show  that  the  plaintiff  had,  on  the  thirty-first  of  Oc- 
tober, 1840,  notified  Eidder  that  he  revoked  the  wager.  The 
jury  found  for  the  plaintiff. 

Stevens  and  Seymour,  for  the  defendant. 

Edyt  and  NvMing,  tot  the  plaintiff. 

By  Court,  Botgb,  J.  In  this  state  a  wager,  like  the  one  in 
question,  would  be  altogether  illegal;  not  only  at  common  law, 
as  tending  to  promote  corruption  and  a  spirit  of  gaming,  and 
therefore  opposed  to  public  i>olicy,  but  as  being  moreover  ex- 
pressly prohibited  by  statute.  And  so  far  as  the  law  of  Canada 
was  shown  upon  the  trial,  it  would  seem  to  correspond  with  the 
English  common  law.  It  is  doubtless  true,  that  in  Canada,  as 
in  England,  wagers  upon  indifferent  subjects  are  valid,  and  that 
an  action  will  lie  to  enforce  them.  The  evidence  from  Canada 
speaks  of  wagers  that  are  not  illegal,  in  contradistinction  to 
those  that  are  so,  without  giving  instances  of  the  latter  class. 
But  we  are  bound  to  suppose,  that  the  exceptions  to  the  validity  of 
wagers  in  their  law  are  not  essentially  more  restricted  than  those 
in  the  English  common  law.  Hence  we  infer,  that  it  is  a  requi- 
site in  the  law  of  Canada,  that  a  wager  shall  not  tend  directly 
to  promote  immorality,  nor  to  contravene  public  policy.  The 
evidence  clearly  implies,  that  a  wager  between  their  citizens, 
upon  the  result  of  an  election  there,  is  regarded  as  illegal.  And 
we  can  not  doubt,  that  if  two  of  their  citizens,  with  a  view  to 
evade  the  laws  of  their  own  country,  should  come  into  the  United 
States  and  make  such  a  wager,  it  would  be  pronounced  illegal 
by  the  courts  of  Canada.  Indeed,  this  would  be  but  an  instance 
of  applying  a  conservative  and  self-protecting  principle,  which 
is  believed  to  pervade  the  jurisprudence  of  all  civilized  nations.* 
As  between  the  parties  to  the  present  wager,  we  accordingly  con- 
sider that  it  should  be  treated  by  the  courts  of  this  state  as  none 
the  less  illegal  for  having  been  made  in  Canada.  The  parties 
were  resident  citizens  here,  and  their  resort  to  Canada,  as  the 
place  of  concluding  the  contract,  was  obviously  designed  as  an 
evasion  of  our  laws.  And  we  are  at  liberty  to  presume,  that  the 
defendant  was  aware  of  all  this,  and  must  have  known,  that, 
within  the  jurisdiction  of  Vermont,  he  might,  under  proper  cir- 
enmstances,  be  made  subject  to  liability. 
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The  oaae  mil  thenfoze  depend  upon  the  tiowb  to  be  lalcen  of 
an  illegal  n^ager.  It  is  nxged,  that  no  remedy  should  be 
afforded  in  such  a  case,  whether  as  between  the  parties  to  the 
wager,  or  in  faTor  of  either  against  a  stakeholder.  The  want 
of  such  a  role,  not  only  as  applioable  to  illegal  wagers,  bat  to 
all  contracts  arising  ex  turpi  causa,  has,  indeed,  been  regretted 
by  several  of  the  English  judges,  and  the  role  itself  reoeiTee  di- 
rect countenance  from  some  of  the  New  York  cases.  But  the 
common  law  does  not  at  present,  as  we  believe,  sanction  the  de- 
nial of  its  remedies  in  such  eztensiye  and  unqualified  terms. 

We  deem  it  well  settled,  that  an  illegal  wager  is  reyooaUe  at 
any  time  before  the  event  happens;  and  that  such  a  revocation, 
like  the  rescission  of  other  contracts,  places  the  parties  in  statu 
quOf  and  of  coarse  entitles  them  to  a  retom  of  their  deposits. 
Bach  I  understand  to  be  the  role  as  between  the  parties  them- 
•elvee,  when  money  or  other  property  has  been  advanced  as  a 
stake  by  one  to  the  other  upon  the  making  of  such  a  wager.  It 
18  said  to  be  founded  in  the  justice  and  policy  of  allowing  to 
each  party  a  UHmspeniientioB,  whilst  the  contract  remains  ezeoa- 
tory.  I  think  it  might  also  be  referred  to  acknowledged  prin- 
oiides,  resulting  from  the  illegality  of  the  contract.  But  accord- 
ing to  the  case  of  Cotton  v.  ThurUmd,  5  T.  B.  406,  followed  by 
JjooauMode  v.  WkUe,  7  Id.  635,  and  expressly  confirmed  by 
SnvUh  V.  Bickmore,  4  Tftont.  474,  a  revocation  before  the  event 
happens  is  not  necessary,  as  against  a  stakeholder,  but  the  loser 
may  demand  of  him  a  retom  of  his  deposit,  until,  with  the 
loser's  express  or  implied  assent,  it  has  been  paid  over  to  the 
winner.  This  is  at  present  the  received  doctrine  in  the  case  of 
an  illegal  wager:  Chit  Con.  637,  and  cases  there  cited.  The 
event  of  an  illegal  wager  can  not,  of  itself,  confer  a  right  of 
property  upon  the  winner.  It  is  only  when  he  gets  possession 
as  owner,  and  that  with  the  loser's  unrevoked  assent,  that  the 
stake  becomes  his  in  the  nature  of  an  executed  gift  In  the 
mean  time  the  stakeholder,  being  a  mere  depositary  without  any 
interest  in  the  stake,  is  legally  bound  to  restore  to  each  party 
his  own  contribution,  if  thereto  required.  And  according  to 
these  views  there  can  be  no  doubt,  upon  the  facts  appearing  in 
the  present  case,  but  that  the  plaintiff  established  a  right  to 
recover  back  his  deposit  of  the  defendant. 

Judgment  of  county  court  affirmed. 

Coed  in  We&l  v.  IMnes,  26  Vt  &34,  to  the  point  that  Um  psr^  making 
s  WBgvr  and  depositing  it  in  the  liands  of  a  atokoholder,  may  by  demanding 
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It  b«ck  at  any  time  before  it  is  paid  over  to  the  winner,  by  his  expreaa  or  im* 
I^Ued  asMiit,  entitle  himself  to  reooyer  the  money  or  other  thing. 

Waoibs  axe  Illxgal:  See  Edgett  v.  McLaughlin,  36  Am.  Dea  214,  note 
216;  Shactatfcfrd  v.  Ward,  Id.  435;  Jeffrey  v.  Fieklin,  Id.  456,  note  458;  HoU 
r.  Hodge,  25  Id.  451,  note  452;  Stoddard  y.  Martin,  15  Id.  643,  note  647; 
Am<  r.  Obtt,  18  Id.  497,  note  500;  MeAOiaUr  y.  Hoffmom,  16  Id.  556»  note 
£58|  note  to  Dqwm  y.  QuoiiIm,  12  Id.  339;  Anm  y.  Rther^  4  Id.  292,  note 


GliABK  V.  SrouGHiroK. 

[18  VteKom,  60.] 

OoUiAB  ILkBK,  Pexuzxd  to  Aaabio  Nuvkbals,  ie  not  pert  of  tiie  BngUih 
laagoage,  within  the  meaning  of  the  Vermont  atatatc  veqniring  pl*a^<«y 
to  be  drawn  in  the  Engliah  language. 

AamiMPHiT.  The  plaintiffs  deolaration  alleged  that  the  defend- 
ants had  promised  to  pay  to  him  "  $226.17"  by  the  first  day  of 
ICay,  1841,  yet  had  failed  to  pay  said. sum,  though  often  re- 
quested. The  defendants  demurred  on  the  ground  that  the 
deolaiation  did  not  allege  "  for  what  thing  the  defendants  prom- 
ised." The  county  court  adjudged  the  declaration  iiiBnfficiflnt» 
and  the  plaintiff  excepted. 

O.  SarrmgUm,  for  the  plaintiff. 

By  Court,  Botox,  J.  It  would,  doubtless,  be  going  too  far  to 
assert,  that  the  Arabic  numerical  figures  in  universal  use,  are 
not,  to  some  purposes,  a  part  of  the  English  language.  To 
similar  purposes  they  are  also  part  of  most  other  languages, 
throughout  the  ciyili^ed  world.  Of  themselves,  however,  they 
signify  mere  numbers,  and  words,  or  signs,  are  therefore  neces- 
•azy  to  predicate  the  number  signified  of  any  particular  subject, 
or  thing.  And  how  far  a  mark,  point,  or  other  sign,  prefixed 
or  added  to  the  figures,  to  show  the  application  and  sense  of 
the  number  expressed,  should  also  be  recognized  as  English 
language,  must  depend  much  on  usage  and  custom.  The  capi- 
tals A.  D.,  as  part  of  a  date,  have  been  adjudged  to  be  English 
language  by  use,  though  in  fact  being  the  initials  of  two  latin 
words:  State  v.  Hodgeden,  8  Yt.  481.  So  the  usual  marks  ex- 
pressive of  dollars  and  cents,  when  employed  according  to  gen- 
eral and  long  practice  (as  in  stating  accounts  and  the  like),  may, 
to  that  extent,  be  treated  as  part  of  our  language  by  adoption 
and  use. 

But  the  question  upon  this  declaration  is,  whether  the  figures 
such  attendant  marks  were  properly  employed,  within  the 
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meaning  of  the  statute,  as  the  only  language  by  which  to  state 
the  amoimt  of  the  note  in  suit;  in  other  words,  to  allege  the 
only  matter  which  gave  validity,  or  importance,  to  the  promise 
declared  on.  And  we  think  that  the  statute,  in  requiring  dec- 
larations and  other  pleadings  to  be  drawn  in  the  English  lan- 
guage, must  have  contemplated  the  use  of  English  letters  and 
words,  allowing  customary  abbreviations  which  would  not  ob- 
scure the  sense,  and  figures  for  the  purpose  of  expressing  num- 
bers merely.  Without  insisting  on  the  greater  liability  to  mis- 
takes, or  the  increased  facilities  for  committing  fraud,  or 
forgery,  under  a  more  lax  interpretation  of  the  statute,  it  ia 
sufficient  to  say,  that  this  is  the  more  obvious  and  natural  con- 
struction. The  present  is  a  very  novel  mode  of  declaring,  at 
least  in  this  state.  This  is  even  the  first  attempt  that  I  have 
noticed  in  the  higher  courts,  to  set  forth  an  essential  part  of  a 
promise,  or  other  engagement,  without  the  use  of  words.  We 
think  the  innovation  should  not  be  countenanced,  and  that  the 
judgment  below  should  be  affirmed. 

After  this  opinion  was  pronounced,  the  plaintiffs  counsel 
moved  that  the  judgment  below  be  reversed  pro  forma^  that  he 
might  then  move  for  liberty  to  amend.  The  judgment  was  ao- 
cordingly  reversed  for  that  purpose,  and  a  motion  to  amend  was 
granted,  upon  payment  of  costs  in  this  court. 

Cited  in  8taU  v.  Paddock^  24  VI 316,  to  the  point  that  the  Anbio  nnmer- 
ab  are,  for  some  pnrpoBes,  a  part  of  the  English  langoage;  in  Northrop  t. 
Ani^om,  22  Vt.  436;  and  in  StaJte  ▼.  Jericho^  40  Id.  124,  to  the  point  that  the 
■ign  9  is  not  a  part  of  the  English  language.  Bat  in  Northrop  v.  SavJbcm^ 
Bedfield,  J.,  delivering  the  opinion,  said:  "I  should  myself  have  supposed, 
were  it  not  for  the  case  of  Clarh  y.  StoughUm,  that  this  mode  of  expressing 
value  was  sufficient  even  in  a  plea."  And  in  Jo/ckMrn  v.  Oununing9,  15  DL 
452,  the  doctrine  of  the  principal  case  on  this  point  is  disapproved,  Scates, 
J.,  who  deUvered  the  opinion  of  the  court,  saying:  '*0n  entering  into  busi- 
ness, I  found  it  domiciliated  into  the  family  of  English  abbreviations  for  the 
word  'dollar,'  and  never  heard  its  claims  questioned  until  now,  nor  its  sig- 
nification applied  to  any  other  word.*' 


Babbett  v.  Copeland. 

[18  VXBMOIIT,  87.] 

BiTUBN  OF  SmEBirr  is  Only  Prima  Facik  Evidsncs,  when  it  is  ofiered  ia 
his  favor  in  a  collateral  action,  and  is  open  to  contradiction  as  to  hiok, 
•Ten  by.  a  party  to  the  process. 

Tbespass  for  assault  and  batteiy  and  false  imprisonment. 
The  defendant  pleaded  in  juiftification  that  he  was  a  constable. 
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and  that  by  Tirtae  of  an  execution  duly  issned  he  had  arrested 
the  plaintiff;  that  the  latter  escaped  from  him  against  his  con- 
sent, and  that  he  recaptured  him.  And  the  defendant  averred 
that  this  was  the  same  matter  complained  of  in  the  declaration. 
The  plaintiff  replied  de  injuria,  etc.  The  defendant  gave  in 
evidence  his  return  on  the  execution  mentioned  in  his  plea, 
showing  an  arrest  of  the  plaintiff  as  averred  in  the  plea.  The 
plaintiff  then  offered  to  show  by  parol  evidence  that  he  was  not 
in  a  place  where  he  could  have  been  arrested  on  the  execution 
referred  to,  at  the  time  when  the  return  purported  to  show  that 
the  defendant  had  first  arrested  him.  The  court,  on  the  objec- 
tion of  the  defendant,  excluded  this  testimony.  The  plaintiff 
excepted,  and  thereupon  a  verdict  was  taken  for  the  defendant, 
by  consent. 

ThraU  and  Pond^  for  the  plaintiff. 

0.  Olark  and  E.  N,  Briggs,  for  the  defendant. 

By  Court,  Botob,  J.  We  consider  the  rule  well  settled,  that 
were  this  a  case  involving  the  truth  or  falsehood  of  the  return,  as 
between  the  parties  to  the  original  suit,  or  if  the  return  was  relied 
upon  as  evidence  against  this  defendant,  it  should  be  holden  as 
conclusive:  Wash.  Dig.  854,  and  cases  there  cited;  Loffl.  371; 
OiMbot  V.  De  Crouy,  2  Dowl.  P.  0.  86.  The  same  doctrine  is 
established  by  numerous  decisions  in  Massachusetts,  and  pre- 
vails, as  I  apprehend,  in  most  of  the  states  except  Connecticut. 
It  is  there  held,  that  the  return,  except  as  against  the  officer 
himself,  is  never  more  tiiajiprima/acie  evidence. . 

But  the  question  now  presented  is,  whether  the  official  return 
of  a  public  officer  is  conclusive  evidence  in  favor  of  such  officer, 
in  the  prosecution  or  defense  of  a  collateral  action.  We  find  it 
laid  down  as  undoubted  law,  that  such  a  return  is  admissible 
evidence  in  the  officer's  favor,  as  also  to  affect  the  rights  of  third 
persons:  Qyfford  v.  Woodgaie,  11  East,  296;  Ph.  Ev.,  1st  Am.  ed., 
293,  294;  Hathaway  v.  Goodrich,  5  Yt.  65;  Sianion  v.  Hodges,  6 
Id.  66.  But  these  authorities  uniformly  assert,  that  when 
offered  for  such  a  purpose  it  is  but  prima  facie  evidence.  Its 
admissibiliiy  is  put  upon  the  ground  of  the  general  credit  due 
to  the  return  of  such  an  officer,  in  cases  where  it  is  his  duly  to 
make  a  return.  But  upon  principle  it  should  be  subject  to  con- 
tradiction by  third  persons,  because  they  are  neither  parties  nor 
privies  to  the  transaction,  and  because  they  would  not,  accord- 
ing to  any  precedent  with  which  I  am  acquainted,  be  entitled  to 
a  remedy  against  the  officer  for  a  false  return.    It  should  also 
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be  open  to  oontndiction  oollateralTy  as  against  the  officer, 
bja  parly  to  tbe  process.  To  hold  otherwiBe,  and  pat  the  party 
to  his  remedy  for  a  false  retam,  wonld  produce  a  drouity  of  ac- 
tion neither  warranted  by  analogy^  nor  reqaired  to  meet  the 
justice  of  the  case.  We  are  therefore  of  opinion^  notwithstand- 
ing the  decision  to  the  oontnuy  in  6  N.  H.  898,  that  the  plaint- 
iff was  entitled  to  go  into  evidence  to  disprore  the  alleged  anesk 
at  Middletown.  And  for  the  rejeotion  of  the  evidence  offiBred 
for  that  porpoeei  the  judgment  <rf  the  comlj  ooori  must  be  se- 
▼ersed. 
Judgment  revened* 

CatD  la  WkUkead  t.  Ke^m,  t  Alka.  400^  Is  the  poial  ttsl  Hm 
ntnni  !•  not  oondliulvt  eridflooe  la  hii  fftvoTt  la  a  ooOaicnl 

Li  OomraonoDTf  OffiUBa*!  Ru'uas  d  ovlt  FamiA  K 
lbs  fiwi  irtrtMifilt  rTufcUsi  t.  J^knam^  JO  Am.  IWl 
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Habbibobb  V.  Habbisom's  AiahL 

(9  OmAZCUi,  1.] 

Ommmjwuiioh  09  Will.— OUiwe,  **In  the  ntmoil  oonfldipoe  in  my  belofid 
wife,  I  le»TB  to  her  all  my  worldly  goods,  to  eell  or  keep  for  diitrflNi- 
tion  amongst  our  deer  ohildren,  as  ahe  may  think  proper.  My  whole  ee- 
tate,  real  and  penonal,  are  left  in  fee  simple  to  her,  only  reqoestiiig  her 
to  make  an  equal  distribataon  amongst  onr  heirs;  and  desiring  her  to  do 
lor  some  of  my  faithful  servants,  whateTsr  ^he  may  think  will  moat  eon- 
dnoe  to  their  welfare,  without  regard  to  the  interest  of  my  heirs.  Of 
eovne  I  wish  first  of  all  that  my  debts  shall  be  paid,"  was  oonstmed  to 
mean  that  the  widow  was  Tested,  sabjeot  to  payment  of  liis  debts,  with  the 
legal  title  of  the  whole  estate,  with  the  benefioial  ownership  during  her 
llfs^  in  trust  at  her  death  for  the  children  of  herself  and  the  testator,  who 
take  a  yested  remainder  in  fee,  to  be  enjoyed  at  her  death,  or  earlier,  at 
bar  eleotion;  that  she  has  anthority  to  make  distribntioin  of  said  estate 
■Bongst,  or  advanoements  to  said  children,  so  that  they  ultimately  re- 
esire  each  an  equal  share;  that  she  may  bestow  a  reason  sble  portion  In 
behalf  of  the  slaves;  that  she  may  sell  any  of  the  estate  for  any  of  the 
abofo  puipoees. 

VnOAXOBY  W0BD6  ABM  TbIATSD  A8  ImPEKATIVK,  AVD  CUATHro  A  TbVBI 

where  the  objects  of  the  precatory  words  are  certain,  and  the  snljeotB 
uentemplated  are  also  certain,  unions  a  dear  disoretiofi  or  ghoioe  to  ael 
cr  not  to  act  be  given,  or  the  prior  dispositloii  of  the  piupetiy  import 
absolute  or  uncontrollable  beneficial  ownership. 

BunxniSH  HAHBisoir  died,  leaTing  a  widow  and  fi^e  ohildzen. 
He  left  a  large  eMate,  oonsideiablj  in  debt,  and  a  will  written 
hj  hinmelf,  the  main  olanseof  which  was:  "  In  the  ntmoet  oonfl- 
denoe  in  my  beloved  wife,  I  leave  to  her  all  my  worldly  goods, 
to  idl  or  keep  for  distribution  amongst  our  dear  ehildienp  ae 
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■he  may  think  proper.  My  whole  estate,  real  and  personal,  are 
left  in  fee  simple  to  her,  only  requesting  her  to  make  an  equal 
distribution  amongst  our  heirs;  and  desiring  her  to  do  for  some 
of  our  faithful  servants,  whatever  she  may  think  will  most  con- 
duce to  their  welfare,  without  regard  to  the  interest  of  my  heurs. 
Of  course  I  wish  first  of  all,  that  all  my  debts  shall  be  paid. 
This  is  my  only  will/'  The  will  was  admitted  to  probate  and 
Mrs.  Harrison  appointed  administratrix  with  the  will  annexed. 
The  children  filed  this  bill,  asking  that  their  interests  under  the 
will  might  be  ascertained  and  fixed  by  the  court  The  other 
facts  appear  in  the  opinions. 

Taylor,  for  the  appellee. 
OraUan,  for  the  appellants. 

Baldwdi ,  J.  I  think  it  dear  that  by  the  will  in  question,  the 
testator  intended  to  confer  upon  his  wife  the  ownership  of  his 
whole  estate,  real  and  personal ;  but  not  for  her  exclusive  benefit 
There  is  an  express  declaration  of  a  trust  in  favor  of  the  chil- 
dren of  the  marriage,  by  which  they  are  entitled  to  distribution 
of  the  estate  amongst  them;  a  distribution,  howeyer,  not  imme- 
diate or  unqualified,  but  subject  to  a  power  and  discretion  on 
the  part  of  the  wife,  the  effect  of  which  is  to  limit  the  trust; 
and  to  enable  her,  at  her  own  election,  to  enjoy  the  whole  sub- 
ject during  her  life  for  her  own  benefit.  The  scheme  of  the 
testator's  testamentary  disposition  evidently  was  to  place  his 
wife  in  his  own  stead,  so  far  as  regards  the  enjoyment  of  the 
property  during  her  life,  and  the  equal  distribution  of  it  amongst 
their  children;  confiding  to  her  the  like  parental  discretion  which 
if  living  it  would  be  his  province  to  exercise,  in  mAlring  ad- 
vancements to  them  from  time  to  time  suitable  to  their  condi- 
tion and  wants;  and  in  the  ultimate  allotment  to  them  of  their 
respectiTe  portions  of  the  residue  of  the  estate.  The  discretion 
is  broad,  but  not  unlimited.  It  authorizes  her  to  sell  the  prop- 
erty for  payment  of  debts,  or  more  convenient  enjoyment,  ad- 
vancement, or  division;  or  to  keep  it  for  the  like  purposes  in 
kind:  but  it  gives  her  no  power  to  bestow  it  upon  strangers, 
or  to  dispose  of  it  unequally  amongst  the  children. 

The  effect  of  the  construction  contended  for  on  the  part  of 
the  children,  is  to  entitle  them  to  immediate  distribution  of  the 
whole  property,  so  as  to  deprive  the  widow  of  all  discretion  in 
regard  to  the  periods  for  allotment  to  the  children  of  their  re- 
spective portions  of  the  estate;  and  leave  her  destitute  of  all 
provision  for  her  comfort  and  maintenance.    And  this,  in  that 
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new,  we  must  take  to  have  been  the  testator's  intent;  for  we 
can  not  suppose,  that  he  contemplated  her  breaking  through 
the  dispositions  of  the  will,  for  the  purpose  of  obtaining  the 
means  of  subsistence  provided  for  her  bj  law.  Thus  (upon  that 
construction)  while  expressing  for  his  wife  the  utmost  love  and 
confidence,  devising  to  her  in  terms  his  whole  estate  in  fee  sim- 
ple, and  confiding  to  her  the  distribution  of  it  amongst  their 
children,  we  are  to  hold  the  testator's  intent  to  have  been  to 
leave  her  penniless.  Such  a  construction  is  impossible.  It  is 
against  the  whole  spirit  of  the  will,  and  unwarranted  even  bj 
its  letter.  The  distribution  contemplated  by  the  testator  was  a 
distribution  not  at  his  own  death,  but  at  that  of  his  wife,  or 
earlier  at  her  option;  with  a  perfect  discretion  in  her  as  to  the 
times,  manner,  amount,  and  proportions,  subject  oulf  to  the 
requirement  of  ultimate  completeness  and  equality  in  the  divis- 
ion. 

The  construction  contended  for  on  the  part  of  the  widow,  by 
which  she  would  hold  absolutely  for  her  own  use  and  benefit  the 
whole  estate,  real  and  personal,  with  the  power  of  disposing  of 
it  according  to  her  own  mere  will  and  pleasure,  so  as  to  leav« 
the  testator's  children  destitute,  and  enrich  strangers  to  his 
blood  and  affections,  I  regard  as  equally  unfounded.  It  is  true, 
by  one  clause  of  the  vrill  the  testator  leaves  to  his  wife  all  his 
worldly  goods,  doubtless  meaning  all  his  estate,  real  and  per- 
sonal; but  in  the  same  clause  the  purpose  expressed  is,  "  to  sell 
or  keep  for  distribution  among  our  dear  children."  This  vras 
sorely  the  declaration  of  a  trust  in  their  favor.  And  though  by 
the  next  clause  the  devise  to  her  is  of  all  his  estate,  real  and 
personal,  in  fee  simple,  yet  it  is  accompanied  with  a  request, 
"  to  make  an  equal  distribution  amongst  our  heirs."  The  only 
foundation  of  the  widow's  claim  to  absolute  and  unqualified 
ownership,  is  the  language  of  discretion  in  the  first-mentioned 
dause,  and  of  request  in  the  second.  But  the  words  of  discre- 
tion in  the  first,  **  as  she  may  think  proper,"  have  reference  to 
the  executing,  and  not  the  defeating  of  the  trust;  and  the  words 
of  request  in  the  second,  **  only  requesting  her  to  make  an  equal 
distribution  amongst  our  heirs,"  serve  but  to  show  that  her  own- 
ership vfas  limited  merely  for  the  purposesof  the  trust,  and  that 
the  testator  desired  the  distribution  required  by  the  trust  should 
be  equal.  The  second  clause  is  an  explanatoiy  repetition  of  the 
first,  and  in  no  wise  does  it  impair  the  trust,  or  enlarge  the  own- 
ership of  the  widow  to  the  detriment  thereof.  The  two  taken 
together  show  it  was  the  testator's  intention  that  his  vrife  should 
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micoeed  him  to  a  qualified  ownership  of  his  estate;  and  that 
their  common  offigpring  should  be  the  joint  and  equal  "  heira* 
or  distribatees  of  both;  with  a  parental  discretion  in  her  to 
accelerate,  in  the  whole  or  in  part,  the  periods  of  enjoyment  bj 
the  children  respectirelj. 

The  doctrine  of  precatory  bequests  is  not  neoeesaiy  to  sustain^ 
though  it  may  serve  to  strengthen,  the  foregoing  view  of  the 
case.  Let  as  suppose,  instead  of  the  express  declaration  of 
trust  in  the  first  mentioned  clause,  the  language  of  request  had 
been  employed  therein,  as  well  as  in  the  second.  The  whole 
will  from  the  end  of  ijie  preamble  would  then  hare  read  thus: 
"In  the  utmost  confidence  in  my  beloved  wife,  I  leaye  to  her  all 
my  worldly  goods,  and  request  her  to  sell  or  keep  the  same  for 
distribution  amongst  our  dear  children  as  she  may  think  proper. 
My  whole  estate,  real  and  personal,  are  left  in  fee  simple  to  her, 
only  requesting  her  to  make  an  equal  distribution  amongst  our 
heirs;  and  desiring  her  to  do  for  some  of  my  faithful  servants 
whatever  she  may  think  will  most  conduce  to  their  wd&xe,  with- 
out regard  to  the  interest  of  my  heirs.  Of  course  I  wish,  first 
of  all,  that  all  my  debts  shall  be  paid.  This  is  my  only  wiU.'' 
How  then  would  the  doctrine  of  precatory  bequests  have  boms 
upon  the  construction  of  the  will? 

That  doctrine  (applicable  to  cases  where  there  is  such  a  testa- 
mentary disposition  of  properly  to  one  as  is  susceptible  of  a  trust 
in  behalf  of  others)  is  founded  upon  the  cardinal  role  in  the 
oonstruction  of  wills,  that  the  testator's  intent,  when  ascertained, 
is  to  be  carried  out,  by  whatever  words  conveyed.  Hence  it  has 
oome  to  be  well  settled,  in  such  cases,  that  in  order  to  eflBdotoate 
the  testator's  intention,  words  of  request,  recommendation,  oi 
hope,  may  be  treated  as  imperative;  and  shall  be  so  treated 
where  the  objects  of  the  precatory  language  are  certain,  and  the 
subjects  contemplated  are  also  certain;  unless  a  clear  discretion 
or  choice  to  act  or  not  to  act,  be  given,  or  the  prior  dispositions 
of  the  property  import  absolute  or  uncontrollable  beneficial 
ownership:  2  Story's  Eq.,  sec.  1068-1070;  2  Bop.  Leg.,  c.  21 
sec.  6;  Lewin  on  Trusts,  c.  5,  sec.  2,  p.  77,  81;  24  Law  Lib.; 
Jeremy  Eq.  Jur.,  b.  1,  c.  1,  sec.  2,  p.  99,  102.  Exceptions 
have  been  taken  by  some  judges  and  writers  to  this  treatment  of 
precatory  words;  while,  as  thus  limited,  they  recognize  the  doc- 
trine as  established  by  authority.  It  seems  to  me  to  be  well 
justified  by  principle. 

Where  a  testamentary  benefit  contemplated  is  direct  and  pri« 
mary,  it  is  obvious  that  there  is  no  room  for  a  distinction  be< 
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tween  the  force  of  peremptory  and  precatory  words.  Thrui  in 
the  devise  of  an  estate,  or  a  tenement,  or  the  bequest  of  a  horse, 
or  a  sum  of  money,  the  effect  is  the  same  whether  the  testator 
employs  the  language  of  gift,  grant,  or  conyeyance,  or  that  of 
request,  recommendation,  or  even  advice,  however  awkward  or 
inappropriate  any  of  the  latter  might  in  some  cases  seem.  The 
difficulty  arises  where  there  is  first  a  devise  or  bequest  of  the 
property  to  one,  with  the  addition  of  words  of  request,  recom- 
mendation, or  hope  in  behalf  of  others;  and  it  consists  in  the 
question  whether  the  testator's  intent  is  decisive  in  their  favor, 
or  merely  suggestive  or  advisory  to  the  first  taker.  Now,  to 
make  that  question  turn  upon  the  precise  intrinsic  import  of  the 
very  words  employed,  upon  the  supposition  advanced  by  some, 
that  the  testator  always  understands  clearly  their  true  force  and 
meaning,  would  involve  us  in  verbal  criticisms,  and  chain  us 
down  to  a  literal  interpretation;  with  what  success  in  ascertain- 
ing the  testator's  intention,  common  sense,  the  best  and  safest 
guide  in  such  matters,  will  readily  answer. 

A  testator's  desires  in  regard  to  the  disposition  of  his  prop- 
erty, to  be  collected  from  his  will,  ought  not  to  be  the  less 
obeyed  because  he  has  confided  the  execution  of  them  to  an- 
other, unless  it  appears  that  he  designs  to  subject  his  own 
wishes  and  expectations  to  the  caprice  or  inclination  of  the  per- 
son BO  intrusted.  This  idea  is  quaintly,  but  comprehensively 
and  forciby,  expressed  by  Lord  Alvanly,  master  of  the  rolls,  in 
Malim  v.  Keighley,  2  Yes.  jun.  835,  where  he  says:  **  Wherever  any 
person  gives  property,  and  points  out  the  object,  the  property, 
and  the  way  it  shall  go,  that  does  create  a  trust,  unless  he  shows 
clearly  that  his  desire  expressed  is  to  be  controlled  by  the  party, 
and  that  he  shall  have  an  option  to  defeat  it."  If  this  were  not 
BO,  I  can  not  doubt  that  the  confidence  of  testators  would  often 
be  abused,  and  their  testamentary  plans  defeated.  The  present 
case  may  be  tested  by  the  mere  question,  emphatically  and 
vividly  put  by  the  appellant's  counsel :  If  the  widow  should  give 
away  the  whole  of  the  estate  to  strangers,  can  any  one  deny  that 
it  would  defeat  the  testator's  manifest  intention  ?  The  question 
gives  the  answer,  and  that  answer  is  decisive. 

In  the  application  of  the  doctrine  of  precatory  bequests,  to 
this  case,  it  can  not  be  doubted  that  the  objects  are  positively 
certain,  to  wit,  the  children  of  the  marriage.  But  it  is  urged 
that  the  subject  is  rendered  uncertain  by  the  clause  in  regard  to 
the  slaves,  by  which  the  testator  expresses  his  desire  that  his 
wife  shall  do  for  some  of  his  faithful  servants  whatever  she  may 
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think  will  most  oonduoe  to  their  welfare,  without  regard  to  the 
interest  of  his  heirs.  Now,  this  provision,  regarded  as  a  trost, 
is  a  mere  nullity,  it  being  altogether  unoertain,  as  well  in  re- 
spect to  the  individuals,  as  the  nature  and  extent  of  the  benefit 
contemplated.  Regarded  as  a  power  given  to  the  wife,  it  is  not 
an  enliugement  of  her  estate;  but  a  charge  upon,  and  at  the 
same  time  a  recognition  of,  the  trust  in  favor  of  the  children. 
It  occasions  no  uncertainty  as  to  the  existence  of  an  interest  in 
them,  but  only  as  to  the  value  of  that  interest.  The  power  ia 
limited,  to  a  great  extent,  not  only  by  its  terms,  but  by  its  veiy 
nature;  and  the  unreasonable  exercise,  or  abuse  of  it,  would 
doubtless  be  restrained  by  judicial  authority.  The  uncertainty 
to  which  the  authorities  refer,  goes  to  the  whole  subject,  and 
bears  upon  the  question  of  intention.  It  arises  sometimes  out 
of  the  vagueness  of  the  benefit  contemplated,  but  most  usually 
out  of  the  unqualified  enjoyment,  or  unbounded  discretion 
given  by  the  previous  dispositions  of  the  will,  so  as  to  render  it 
altogether  uncertain  whether  anything  will  be  left  for  the  oper- 
ation of  a  trust;  and  which,  therefore,  it  can  not  be  presumed 
the  testator  intended  to  create.  To  this  extent,  the  eases  go, 
and  no  further. 

The  result  of  the  foregoing  views  of  the  case  is,  that  the 
widow  is  invested  with  the  legal  title  to  the  whole  of  the  test»- 
tor^s  estate,  real  and  personal,  with  the  beneficial  ownership 
thereof  during  her  life,  but  in  trust  for  the  children  of  the  mar- 
riage, at  her  death,  subject  to  her  powers  of  sale,  diatribution, 
and  advancement  above  indicated,  and  to  her  optional  benefac- 
tions in  behalf  of  some  of  the  testator's  faithful  slaves  by  the 
will  authorized. 

Allen,  J.,  concurred  in  the  opinion  of  Baldwin,  except  that 
he  was  of  opinion  the  provision  for  the  slaves  was  void. 

Stanabd,  J.,  was  inclined  to  the  opinion  that  the  adjudged 
cases  favored  the  conclusion  that  the  widow,  while  she  had, 
under  the  will,  full  discretion  to  sell  and  apply  any  part  of  the 
estate  for  the  purpose  of  paying  debts,  took  under  it  no  bene- 
ficial interest  in  the  residue  left  after  the  payment  of  debts,  but 
was  trustee  thereof  for  the  children,  with  power  to  make  ad- 
vancements to  them  at  discretion:  so,  however,  as  ultimately  to 
make  the  shares  of  each  substantially  equal.  He,  however, 
readily  deferred  to  the  opinions  of  his  brethren,  and  acquiesced 
m  the  decree  that  was  to  be  entered  as  the  decree  of  the  court 

Bbookb,  J.     If  a  testator  has  complete  dominion  over  his 
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properly,  and  may  throw  it  into  the  sea,  if  he  so  wills,  I  can 
0ee  no  reason  why  he  may  not  give  it  absolutely  to  his  wife. 
That  the  testator  so  intended  in  this  case,  I  think  there  can  be 
no  doubt,  if  language  can  express  ideas.  That  he  did  not  in- 
tend she  should  give  it  to  a  stranger,  I  admit.  The  answer  to 
that  suggestion  is,  that  he  did  not  believe  she  would  give  it  i^  any 
but  their  children.  Such  was  his  confidence  in  her  a£E(Bction  for 
them,  that  he  intended  to  place  her  in  the  situation  he  himself 
ooeupied  as  to  his  properly  and  children:  to  give  to  her  the 
control  of  both.  The  will  is  very  short,  and,  I  think,  too  plain 
for  criticism.  It  may  be  an  imprudent  will;  but  we  can  not 
make  wills,  but  construe  them  according  to  the  hmguage  in  which 
they  are  expressed.  Cujus  est  dare  ejus  est  disponere.  I  think 
none  of  the  Bnglish  cases  cited  by  the  bar,  would  justify  the 
creating  a  trust  for  the  children  in  a  case  like  this. 
I  think  the  decree  ought  to  be  a£Srmed. 

The  decree  of  the  court  was  as  follows: 

The  court  is  of  opinion,  that  by  the  last  will  and  testament  of 
Randolph  Harrison,  deceased,  in  the  proceedings  mentioned, 
his  widow,  Henningham  0.  Harrison,  the  appellee,  is  invested, 
subject  to  the  payment  of  his  debts,  with  the  legal  title  of  the 
whole  of  his  estate,  real  and  personal,  and  the  beneficial  owner- 
ship thereof  during  her  natural  life,  but  in  trust  at  her  death 
for  the  children  of  their  intennarriage,  who  take  a  vested  re- 
mainder therein  in  fee  simple,  to  be  enjoyed  at  her  death,  or 
earlier  at  her  election;  and  that  by  said  will  she  has  authority 
to  make  distribution  of  said  estate,  real  and  personal,  amongst, 
or  advancements  therefrom  to  said  children,  with  full  discre- 
tion on  her  part  as  to  the  periods,  amount,  and  proportions, 
subject  to  the  requirement  of  ultimate  completeness  and  equal- 
ify  in  the  division,  and  to  her  optional  benefactions  in  behalf  of 
some  of  the  testator's  faithful  slaves  by  the  will  authorized;  and 
further,  that  she  has  power  by  said  will  to  make  sale  of  all  or 
any  of  said  estate,  real  or  personal,  for  payment  of  the  testator's 
debts,  or  more  convenient  enjoyment,  advancement,  or  division, 
or  to  keep  the  same  for  the  like  purposes  in  kind,  at  her  dis- 
cretion. The  court  is,  therefore,  of  opinion,  that  the  said  de- 
cree of  the  said  circuit  superior  court  is  erroneous  in  declaring 
that  the  appellee,  by  said  will,  took  the  whole  of  the  testator's 
estate,  real  and  personal,  subject  to  the  payment  of  his  debts, 
in  absolute  property,  and  that  the  appellants  have  no  interest 
therein,  and  in  making  that  declaration  the  ground  of  diiimiss- 
ing  the  bill  of  the  appellants;  whereas  the  only  proper  ground 
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for  such  difimission  was,  that  the  appellants  have  shown  no 
right  to  present  relief.  Wherefore  it  is  decreed  and  ordered, 
that  said  decree  of  said  circuit  superior  court  be  reversed  and 
annulled,  with  costs  to  the  appellants.  And  this  court,  proceed- 
ing to  render  such  decree  as  said  circuit  superior  court  ought  to 
have  rendered,  it  is  declared  that  the  rights  of  the  parties  are 
as  above  set  forth.  Therefore,  it  is  decreed  and  ordered,  that 
the  bill  of  the  appellants  be  dismissed,  but  without  costs, 
and  without  prejudice  to  their  rights  as  aforesaid,  or  to  such 
remedies  as  may  hereafter  accrue  to  them  to  enforce  the  same, 
and  the  due  execution  of  the  aforesaid  trust. 

Oabsll,  p.,  absent. 


Frscatobt  TitnsTS.— Precatory  words,  m  defined  by  BouTier,  are  ezpres* 
•ions  in  a  will  praying  or  requesting  that  a  thing  shall  be  done.  Buirill,  in 
lus  law  dictionary,  defines  them  as  words  of  entreaty,  request,  desire,  wish, 
or  reoommendatiou,  employed  in  wills,  as  distinguished  from  direct  and  im- 
perative  words.  It  has  long  been  held  that  such  words,  when  addressed  to 
a  devisee  or  legatee,  will  make  him  a  trustee  for  the  person  in  wliose  favor 
they  are  used,  provided  that  the  testator  has  pointed  out  with  sufficient  cer- 
tainty both  the  object  and  the  subject-matter  of  the  intended  trust:  1  Jar. 
oa  Wills,  680;  2  Redf.  ou  Wills,  411;  Beews  v.  Baher,  18  Beav.  373;  Macnah 
▼.  WTUtbread,  17  Id.  299;  SmUh  v.  Smith,  2  Jur.  (X.  S.)  9G7;  Iloo<l  v.  Og^ 
lander,  34  Beav.  523;  Gilbert  v.  Chapin,  19  Conn.  342;  Harrison  v.  Jlarriaon^ 
2  Gratt.  1  (principal  case);  Knight  v.  Knight,  3  Beav.  173.  In  this  last  case. 
Lord  Langdale,  the  master  of  the  rolls,  said:  "As  a  general  rule,  it  has  been 
laid  down,  that  where  property  has  been  given  absolutely  to  any  person,  and 
the  same  person  is,  by  the  giver  who  has  power  to  command,  1)een  recom* 
mended,  or  entreated,  or  wished,  to  dispose  of  that  property  in  favor  of  an- 
other, the  recommendation,  entreaty,  or  wish  shall  be  held  to  create  a  trust: 
1.  If  the  words  are  so  used,  that  upon  the  whole,  they  ought  to  be  construed 
a*  imperative;  2.  If  the  subject  of  the  recommendation  or  wish  be  oertaini 
and,  3.  If  the  objects  or  persons  intended  to  have  the  benefit  of  the  reoom* 
mendation  or  wish  be  also  certain."  There  are  no  technical  words  necessaiy 
to  show  that  the  testator  desired  to  express  a  command  and  create  a  trust, 
but  various  expressions  have  been  construed  by  the  courts  as  imposing  • 
binding  duty  upon  the  legatee  or  devisee  to  dispose  of  the  property  according 
to  the  desire  of  the  testator.  The  true  rule  perhaps  in  regard  to  such  words 
is  to  ascertain  ''whether  the  wish  or  desire  or  recommendation,  expressed  by 
the  testator,  is  meant  to  govern  the  conduct  of  the  party  to  whom  it  is  ad- 
dressed, or  whether  it  is  merely  an  indication  of  that  which  he  thinks  would 
be  a  reasonable  exercise  of  the  discretion  of  the  party,  leaving  it,  however, 
to  the  party  to  exercise  his  own  discretion."  Pir  Lord  Cran worth,  V.  C,  in 
WiUiams  v.  WilliamSf  I  Sim.  (N.  S.)  358,  and  the  same  rule  was  adopted  by 
Sir  W.  Page  Wood,  V.  C,  in  Bernard  v.  MiuHhull,  Johns.  (Eng.  Ch.)  276;  thus 
making  it  to  depend  upon  the  intention  of  the  testator,  which  is  in  analogy 
with  the  rules  of  construction  of  written  instruments,  in  most  other  oasea. 

Various  expressions  have  been  held  to  show  this  intention  sufficiently  to  ba 
oonstraed  as  a  command,  and  as  creating  a  trust;* as  a  "belief":  Ckury  ▼. 
Gary.  2  Sob.  &  Lef.  189;  P<wl  v.  Compion,  8  Ves.  380;  Eade  v.  Eadt,  6  Madd. 
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118;  "desire":  Harding  v.  Glyih  1  Atk.  4(59;  VevTian  v.  Vemcn^  Amb«  4^ 
iTiuhman  v.  FiUUei-,  3  Vea.  7;  ^rcii  v.  O/f/^-y,  I  Cli.  llep.  246;  Banaer  v.  Km^ 
weaTf  2  Giflf.  19.3;  Gruwyn  v.  Colnia/i,  9  Ves.  319;  *' wish  aud  desire":  Liddard 
V.  Liddard,  28  Beav.  2CG;  CockriU  y.  Armstrong,  31  Ark.  580;  ''wish  and 
wqnesf  *:  ^ofey  v.  Pan-y,  5  Sim.  138;  S.  C,  2  My.  &  K.  138;  Cook  v.  jb^/tn^ 
ton,  6  JoDee'  Eq.  371;  G^  >t(/><y  v.  Qodfrty,  11  W.  R.  654;  "wiU":  Ealt%  v. 
i^igland,  Pr.  Gh.  200;  ClowdsUy  v.  Pelham,  1  Vera.  411;  *'hope":  Uarland 
▼.  TV^flP,  1  Bro.  C.  C.  142;  Pawi  v.  OompUm,  8  Ves.  375;  "entreat":  iVetmC 
▼.  Ciarke,  2  Madd.  458;  MertdUh  v.  Heneage,  1  Sim.  548;  ^ayior  v.  (Tforf^ 
2  Vee.  &  B.  378;  "will  and  declare":  Gray  ▼.  Gray,  11  Ir.  Ch.  218;  "r»- 
«mmend":  TV&fttte  v.  Tibbits,  19  Ves.  656;  Hanoood  ▼.  ITe^^  1  Sim.  ft  Stu.  387; 
iroAm  V.  KeighUy,  2  Ves.  jun.  333,  529;  Malim  v.  ^ariber,  3  Ves.  150;  Kinff^ 
§Um  V.  Lorton,  2  Hogan,  166;  Cholmondeley  v.  Gholmondeley,  14  Sim.  590;  ^orf 
▼.  TVi&e,  18  Beav.  215;  Meggkon  v.  ifoore,  2  Ves.  Jan.  630;  Sale  v.  Moore,  I 
Sim.  534;  "  most  heartily  beseech":  AferedUh  v.  Heneage,  1  Sim.  553;  "  not 
doubting":  Parttons  v.  i>*aJber,  18  Ves.  476;  Taylor  v.  Georgty  2  Ves.  ft  K  37S; 
MdUme  v.  O'Oonner,  L.  ft  G.  465;  "order  and  direct":  WMU  v.  Briggs,  2 
PhilUm.  583;  "authorize  and  empower":  Brown  y.  Higgs,  4  Ves.  708;  S.  C^ 
6  Id.  495;  S.  G.,  8  Id.  561;  S.  C,  18  Id.  192;  "confide":  Gr^gUh  v.  ^ram,6 
Beav.  241;  Shepherd  v.  Nottidge,  2  J.  ft  H.  766;  "trust  and  confide":  YTomI 
V.  Cox,  1  Keen,  317;  S.  C,  2  My.  ft  0.  684;  PiUdngton  v.  Boughey,  12  Sim. 
114;  "have  fullest  confidence":  Wright  v.  ^l^itsnw,  17  Ves.  225;  S.  C,  19  Id. 
299;  Shovelton  v.  S/umlUm,  32  Beav.  143;  Palmer  v.  iSimoiuis,  2  Drew.  21U; 
9r«M  V.  Wools,  2  Sim.  (N.  S.)  267;  Warner  v.  ^a<e«,  98  Mass.  274;  GuUy  ▼. 
Cresro,  24  Beav.  185;  "absolutely  trusting":  Irvine  y.  STdlwan,  6  L.  R.  Eq. 
673;  "full  assurance  and  confident  hope":  Macnab  v.  IVhUbread,  17  Beav. 
299;  "be  well  assured":  Macey  v.  Shurmer,  1  Atk.  389;  Ray  v.  Adams,  3  My. 
ft  K.  237;  "  well  know":  Bardswtll  v.  Bardstoell,  9  Sim.  323;  Briggs  v.  Penny, 
8  Macn.  ft  G.  546,  554;  S.  C,  3  De  G.  ft  Sm.  625;  Nowland  v.  Nelligan,  1 
Bro.  C.  0.  489;  "of  course  he  will  give":  Robinson  v.  SmUh,  6  Madd.  194; 
Lfchmerev.  Lavie,  2  My.  ft  R.  197;  "in  consideration  he  has  promised  to 
give":  Clifton  v.  Lombe,  Amb.  619;  "under  the  firm  couviction":  Barnes  v. 
Grant,  26  L.  J.  (N.  S.)  C.  92;  "it  is  my  wish":  Brunson  v.  Hunter,  2  Hill's 
Ch.  490;  McRee  y.  Means,  34  Ala.  349;  "to  dispose  of  and  divide  among  my 
children":  Collins  v.  Carlisle,  7  B.  Mon.  14;  "  with  full  confidence  that  they 
will":  Bull  V.  Bull,  8  Conn.  47;  **  having  confidence":  Reid's  Adm'r  v.  Blacl> 
stone,  14  Gratt.  363;  Dresser  v.  Dresser,  46  Me.  48;  "  I  desire  that  he  should 
appropriate  not  exceeding  fifty  dollars  per  year":  Erickson  v.  Willard,  1  N.EL 
217;  "to  her  discretion  I  intrust  the  education  and  maintenance  of  my  chil- 
dren out  of  the  profits  of  the  estate":  Lucas  v.  Lockhart,  10  Smed.  ft  M.  466; 
"I  allow  my  son  to  support  her  off  my  plantation  during  her  life":  Hunter 
v.  Stembndge,  12  Ga.  192. 

In  Prcvost  v.  Clarke,  supra,  a  testatrix  gave  property  to  her  daughter,  and 
"  entreated"  her  son-in-law,  the  daughter's  I  jsband,  if  he  should  not  have 
children  by  her  daughter,  and  should  survi/e  her,  that  he  would  leave  any 
part  of  the  propcity  that  came  to  him  to  the  testatrix's  other  children  and 
grandchildren  at  bis  decease;  and  it  was  held  a  contingent  trust  for  the  tes- 
tatrix's other  children  and  grandchildren  was  created  by  the  will.  In  Pierson 
V.  Garnet,  2  Bro.  C.  C.  3S,  a  testator  gave  his  residuary  personal  estate,  in 
trust  for  A.  for  life,  subject  to  certain  annuities,  and  the  residue,  after  the 
payment  of  the  annuities,  he  gave  to  A.,  his  executors,  etc.,  adding,  "and  it 
b  my  dying  re(|uest  to  the  said  A. ,  that  if  he  shall  die  without  leaving  issue 
%%  his  death,  the  said  A.  do  dispose  of  what  fortune  he  shall  receive  under 
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UiM  my  will,  to  and  among  the  deeoendants  of  my  late  annti  A.  C,  his  grand- 
mother,  in  rach  manner  and  proportion  as  he  shall  think  proper."  It  was 
held  to  create  a  trost  for  the  descendants  in  the  described  event.  In  /bfaf 
▼.  Parry,  supra,  a  testator  gave  property  to  his  wife  for  life,  the  remainder 
to  his  nephew  for  life,  and  then  declared  it  to  be  his  particular  wish  and  re- 
qnest  that  his  wife  should  superintend  and  take  care  of  the  education  of  his 
nephew.  It  was  held  there  was  a  trust  in  the  life  estate  given  to  the  widow, 
that  she  should  maintain  and  educate  the  nephew  until  he  was  twenty-one. 
In  Malim  v.  Keighley,  supra,  a  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  surviving  daughter,  in  case  of  certain  events,  and  subject  to  oer* 
tain  trusts,  adding  "  and  hereby  recommending  to  such  daughter  to  dispose 
of  the  same  after  her  own  death,  and  the  determination  of  the  several  trusts 
aforesaid,  unto  and  among  the  children  of  my  daughter,  A.,  and  my  nephew, 
J.,  desiring  that  his  reputed  daughter  G.  may  be  considered  as  one  of  his  chil- 
dren. It  was  held  that  a  trust  was  created  in  favor  of  the  children  of  the 
daughter  and  nephew,  the  surviving  daughter  having  died  without  exercising 
the  power.  In  Broad  v.  Bevan,  1  Uuss.  511,  the  testator  "ordered  and  di- 
rected'* his  son  J.,  to  whom  he  gave  all  his  real  and  personal  estate,  to  take 
care  and  provide  for  the  testator's  daughter  A.  during  her  life.  It  was  held 
that  the  daughter  was  entitled  to  a  provision  out  of  the  residue,  in  addition 
to  an  annuity  of  five  pounds,  which  was  bequeathed  to  her.  If,  however, 
there  is  an  absolute  gift  in  the  first  instance  to  the  donee,  mere  precatory 
words  will  not,  in  general,  annex  a  trust  to  the  gift:  Meredith  v.  Heneoffe,  1 
Sim.  543;  S.  C,  10  Price,  230;  Hay  v.  Master,  6  Sim.  568;  HuikitBon  v. 
Bridge,  4  De  O.  &  Sm.  245;  Eaton  t.  Witta,  4  L.  R.  Eq.  151;  BarreU  v.  Mmnh, 
126  Mass.  213. 

In  Huskisson  v.  Bridge,  ntpra,  the  testator  concluded  by  saying  that  it  was 
not  his  intention  to  deprive  the  donee  of  the  exercise  of  the  entire  right 
over  the  property.  In  Hay  r.  Master,  supra,  the  testator  gave  one  third  to 
his  daughter,  and  two  thirds  to  the  "  sole  and  entire  disposal  '*  of  his  wife, 
followed  by  precatory  words.  In  Meredith  v.  Heneage,  supra,  the  testator 
gsTe  the  whole  of  his  real  and  personal  estate  to  his  wife  in  fee  "unfet- 
tered and  unlimited,"  in  full  confidence,  etc.  In  each  of  the  above  cases  it 
was  held  no  trust  was  created.  Kor  wiU  precatory  words  raise  a  trust  if  such 
construction  would  conflict  with  other  provisions  of  more  definite  and  posi- 
tive import  in  the  same  instrument:  Knott  v.  Cottee,  2  Phil.  192;  Brunson  v. 
Hunter,  2  Hill's  Ch.  (S.  C.)  49a  And  where  the  gift  is  absolute,  words  of 
recommendation  or  wish  will  not  cut  it  down  to  a  trust:  Webb  v.  Wools,  2  Sim. 
267;  Van  Duyne  v.  Van  Duyne,  1  McCorter,  197;  Bardstoell  v.  Bardswdl,  9 
Sim.  323.  The  rule  as  expressed  by  Lord  Gottenham,  in  Knott  v.  Cottee,  sit- 
pro,  is,  '*  though  words  of  reconmiendation  may  in  some  cases  amount  to  a 
direction  and  create  a  trust,  yet  that  being  a  flexible  term,  if  such  a  construc- 
tion of  it  be  inconsistent  with  any  positive  provision  in  the  will,  it  is  to  ba 
considered  as  a  reconmiendation  and  nothing  more.  •  •  •  Xhe  flexible 
term  must  give  way  to  the  inflexible  term.**  So  in  Second  B^ormed  Presby- 
terian Church  V.  Dishrow,  52  Pa.  St.  219,  a  testator  devised  to  his  wife  hja 
property,  "  to  have  and  to  hold  and  enjoy  during  her  life-time,  and  dispose 
of  the  same  as  shall  seem  best  to  her;"  but  with  a  "wish  snd  desire  that  my 
said  wife  will  leave  at  her  death  the  property,  or  any  part  that  may  be  then 
remaining  in  her  hands,  for  the  benefit  of  young  men  studying  for  the  minis- 
try.** It  was  held  she  took  a  fee,  the  words  "any  part  remaining**  being  in* 
consistent  with  the  idea  that  a  life  estate  only  was  intended.  And  in  Webh 
V.  Wools,  tnKpra,  the  learned  jndge  who  delivered  the  opinion  said:  *'  If  I  pal 
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on  the  latter  [portion  of  the  sentence],  a  conetmetion  which  will  hare  the 
effect  of  creating  a  tmst  for  the  benefit  of  the  childxen,  I  shall  make  the  two 
branches  of  the  sentence  contradictoiy.*' 

Ckbtawtt  or  tee  Subjiot-mattxr.— The  second  requisite  as  stated  bj 
Lord  Langdale  to  the  creation  of  a  tmst  by  the  mere  nse  of  precatory  words, 
b  that  there  shonld  be  certainty  in  the  subject-matter,  or  the  property  that 
is  the  subject  of  the  tmst.  Thns  in  Pope  v.  Pope,  10  Sim.  1,  the  testator 
said,  "  Whateyer  property  or  effects  I  may  die  possessed  of,  after  my  jost 
debts  are  paid,  or  become  entitled  to  at  or  after  my  decease,  I  do  give  and  be- 
queath the  whole  and  every  of  them,  excepting  only  *  certain  sums,*  to  my 
dear  and  beloyed  wife,  •  *  *  trosting  that  she  will  act  justly  and  prop- 
erly to  and  by  all  our  children,"  with  a  proviso  that  if  she  should  marry  he 
derired  her  to  convey  *'  what  property  she  may  then  poesess'*  to  trustees  for 
the  "benefit  of  the  children  as  they  may  severally  need  or  desire."  The 
court  held  tliat  there  was  not  enough  in  it  to  create  a  clear  and  definite  trvut 
for  the  children,  and  that  the  expression  "what  property  there  may  be*'  was 
Indefinite,  and  had  regard  to  the  fact  that  the  wife  might  sell  or  alien  any 
part  of  it  In  JffiiU  v.  Hvghes,  6  Beav.  342,  the  testator  devised  all  his  prop- 
erty to  one  of  his  daughters  for  her  natural  life,  "and  whatever  she  can 
transfer  to  go  to"  his  other  daughters,  naming  them.  The  master  of  the  rolls 
said:  "The  objects  of  the  testator's  bounty  sufficiently  appear,  but  it  is  im- 
possible to  say  what  is  the  subject  intended  by  the  expression  '  whatever  she 
can  transfer.*"  He  held,  therefore,  that  the  gift  to  the  daughters  was  void 
for  uncertainty.  So  where  the  testator  gave  all  his  real  and  persona]  prop- 
erty to  his  widow,  "absolutely,  in  the  full  assurance  and  confident  hope 
that  she  would  bring  up,  educate,  and  provide  for  his  children,  as  it  would 
have  been  his  intention.**  The  court  held  that  the  words  were  sufficient  to 
create  a  trust,  but  that  the  latter  part  of  the  clause  was  too  obscure  and  un- 
certain to  be  carried  into  effect,  and  decreed  that  the  wife  took  an  absolute  in- 
terest in  the  property:  Macnab  v.  Whkbreadf  17  Beav.  299.  And  where  a  tes- 
tator, after  devising  real  property  to  his  wife  to  be  sold  for  payment  of  his 
debts  and  legacies  in  aid  of  his  personal  estate,  declared  that  he  "did  not 
doubt  but  his  wife  would  be  kind  to  his  children,**  it  was  insisted  that  this 
constituted  a  trust  of  the  personal  estate;  but  the  court  was  of  opinion  thai 
theee  words  gave  a  right  to  no  child  in  particular,  nor  a  right  to  any  partio- 
nlar  part  of  the  estate,  and  that  the  clause  was  void  for  uncertainty:  Buggnu 
V.  Fotef,  9  Mod.  122. 

So  where  the  testator  left  his  property  to  his  wife,  "not  doubting  but  that 
she  will  dispose  of  what  shall  be  left  at  her  death,  to  our  two  grandchildren,** 
Lord  Chancellor  Thurlow  said:  "If  the  intention  is  clear,  what  was  to  be 
given  and  to  whom,  I  should  think  the  words  not  doubting  would  be  strong 
enough.  But  when  in  point  of  context  it  is  uncertain  what  property  was  to 
be  given  and  to  whom,  the  words  are  not  sufficient,  because  it  is  doubtful 
what  is  the  oonfidence  which  the  testator  has  reposed,  and  where  that  does 
not  appear,  the  scale  leans  to  the  presumption  that  he  meant  to  give  the 
whole  to  the  first  taker:**  Wyimt  v.  ffawkins,  1  Bra  G.  G.  179;  and  where  the 
testator,  after  appointing  his  wife  guardian  of  his  children,  gave  all  his  prop- 
erty to  her,  "trusting  that  she  would,  in  fear  of  Qod  and  love  to  the  children 
oonunitted  to  her  care,  make  such  use  of  it  as  should  be  for  her  own  and  their 
spiritual  and  temporal  good,  remembering,  always,  according  to  circum- 
stances, the  church  of  Qod  and  the  poor,**  it  was  held  the  wife  was  absolutely 
entitled  to  the  property,  there  being  no  ascertained  part  of  it  provided  for  this 
children,  and  the  wife  being  at  liberty,  at  her  pleasure,  to  diminish  the  capl- 
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tal,  either  for  the  charch  or  the  poor,  and  hence  that  it  was  the  plain  intanl 
of  the  testator  to  leave  the  children  dependent  on  the  wife:  Ourtia  v.  Rippon^ 
6  Madd.  434.  In  the  great  majority  of  the  cases  where  there  has  heen  a  gift 
of  property  to  a  person,  followed  by  words  of  reoommendation,  that  he  should 
give  to  a  certain  object,  and  which  have  been  held  nnoertain  as  to  the  sabjeot- 
matter  of  the  gift,  the  expressions  used  have  referred  to  a  residue  or  ra- 
mainder,  existing  at  the  person's  death,  as  "what  shall  be  left,"  "what  ha 
■hall  die  seised  of,**  *'what  he  shall  die  possessed  of,**  "what  he  may  ha^ 
nved,''  "bnlk  of  his  residuary  estate,*'  "remainder  of  her  property,**  eto.t 
Qrttfi  ▼.  Jfarsden,  1  Drew.  646;  Popt  v.  Pope,  10  Sim.  I;  Lechmert  v.  Latok^ 
8  My.  ft  K.  197;  WiUtm  v.  ifayor,  11  Ves.  205;  Pushman  v.  TtUUer,  3  Id.7; 
Wynne  t.  ffawBiUt  1  Bro.  0.  G.  179;  Bkmd  v.  Blcmd,  2  Cox.  349;  Sprange 
▼.  Barnard,  2  Bro.  G.  G.  585;  Oonaiable  v.  Bull,  3  De  G.  &  Sm.  411;  Bade  ▼. 
Eade,  6  Madd.  118;  Ha/rroood  r.  Weit,  1  Sim.  &  Stn.  887;  Finden  v.  8iephen9^ 
2  PhiL  142;  Shaw  ▼.  LcuoUas,  5  GL  &  Fin.  120.  And  as  said  by  Lord  Ghaa- 
oellor  Gottenhamf  in  ^nden  v.  Stephens,  supra,  "Words  of  reoomnieiidation 
are  never  constmed  as  tmsts,  nnless  the  subject  be  certain.** 

Gebtaiktt  as  to  ths  Objxots  ob  Psbsons  to  hayb  thx  BsKxrcr  of 
THE  Prbgatobt  Wordcl — We  come  then,  thirdly,  to  the  objects  or  persons 
in  whose  favor  the  words  of  recommendation,  wish,  desire,  or  entreaty  are 
given,  and  the  esrly  English  cases  are  all  clear  that  they  must  be  suflSciently 
certain  and  distinct  to  enable  the  courts  to  carry  out  the  trust,  or  none  will 
have  been  created:  Beid  v.  Athins<m,  5  Ir.  Eq.  373;   Williams  v.  William^ 
1  Sim.  (N.  S.)  358;  Gregory  v.  Smith,  9  Hare,  708;  Bernard  v.  Minshutt, 
Johns.  276;  Wright  v.  Aayns,  17  Ves.  255;  S.  C.,  19  Id.  299;  S.  G.,  T.  &  R 
162;  In  re  Terry's  Will,  19  Beav.  580;  Meredith  v.  Henear/e,  1  Sim.  542;  SaU 
V.  Moore,  Id.  534;  Or{flths  v.  Evan,  5  Beav.  241;  Shaw  v.  Laideas,  5  (jL 
k  Fin.  129;  Knight  v.  Knight,  3  Beav.  148.     In  Harland  v.  Trigg,  1  Bro.  G. 
C.  142,  a  testator  gave  leaseholds  to  his  "brother  forever,  hoping hA-mil  con- 
tinue them  in  the  family y    Lord  Thurlow  held  that  no  trust  was  created^ 
saying:  "  I  take  the  rule  of  law  to  be  that  two  things  must  concur  to  consti- 
tute these  devises,  the  terms  and  the  object.     Hoping  is  in  contradiction  to  a 
direct  devise;  but  whenever  there  are  annexed  to  such  words  precise  and  di- 
rect   objects,   the  taw  has  connected   the  whole   together,  and  held    the 
words  sufficient  to  raise  a  trust,  but  then  the   objects  mu9t  he   distinct; 
where  there  is  a  choice,  it  must  be  in  the  power  of  the  devisee  to  dispose  of 
it  either  way.     If  he  had  sold  these  leaseholds,  the  family  could  not  have 
taken  them  from  the  vendee,  or  if  he  had  given  them  to  any  one  part  of  the 
family,  the  others  could  have  no  remedy.**    In  Meredith  v.  Heneage,  1  Sim. 
542,  where  the  testator  gave  real  and  personal  estates  to  his  wife,  in  full  con- 
fidence that  she  would  distinguish  the  heirs  of  his  late  father  by  devising  ths 
whole  of  his  estate,  together  and  entire,  to  such  of  his  father's  heirs  as  she 
might  think  best  deserved  her  preference,  the  lord  chief  baron,  though  his 
opinion  was  formed  mainly  upon  another  point,  thought  the  objects  were  not 
certain,  whether  the  testator  had  pointed  out  the  heirs  at  law  of  his  father, 
as  the  objects  to  take  the  personal  as  well  as  the  real  estate,  or  the  heirs  and 
next  of  kin,  or  the  next  of  kin  only. 

In  Knight  v.  Knight,  3  Beav.  148,  a  testator  being  entitled  to  real  estate 
in  tail  male,  with  remainder  to  his  cousins  in  tail,  with  remainder  to  himself 
in  fee  as  right  heir  of  the  settlor,  as  to  part  under  a  settlement  by  his  grand- 
father, and  as  to  other  parts  under  the  will  of  bis  same  grandfather,  sufiEersd 
a  recovery  and  acquired  tlie  fee  simple.  Afterwards,  in  his  will,  he  devised 
all  his  estate  to  his  brother,  If  living  at  his  decease,  and  if  not,  to  his  son,  and 


Aprils  IMS.]  Habrisoks  v.  Harbison's  Adm'x.  377 

In  case  he  should  die  before  the  tortator,  to  his  eldest  son  or  next  descendant 
in  the  direct  male  line,  and  in  case  he  shonld  leave  no  such  descendant,  to 
the  next  male  iasae  of  his  brother,  and  in  ease  no  descendant  of  his  brother 
riMmld  be  Uying  at  the  time  of  the  testator's  decease,  to  the  next  descenilant 
in  the  direct  male  line  of  his  said  grandfather,  according  to  the  purport  of 
■b  will,  under  which  the  testator  inherited  those  estates,  which  his  indnstxy 
bad  aoqniredy  etc.  He  constitated  the  x)erson  who  should  inherit  his  estates 
his  sole  execntor  and  tmstee,  to  carry  the  same  and  everything  therein  duly 
into  exeontion,  * 'confiding  in  the  approved  honor  and  integrity  of  his  family 
to  take  no  advantage  of  any  technical  inaccuracies,  but  to  admit  all  the  com- 
paratively small  reservations  which  he  had  made  out  of  so  large  a  property 
according  to  the  plain  and  obvious  meaning  of  his  words."  He  then  gave 
some  small  legacies,  and  proceeded  thus:  '*  I  trust  to  the  liberality  of  my 
to  reward  any  other  of  my  old  servants  and  tenants  according  to 
deserts,  and  to  their  Justice  in  continuing  the  estates  in  the  male  suc- 
cession, according  to  the  will  of  the  founder  of  the  family,  my  above-named 
gnmdfather.'*  His  brother  survived  him,  and  it  was  held  by  Lord  Langdale, 
aaster  of  rolls,  that  the  brother  took  absolutely,  observing,  after  an  elaborate 
fsview  of  the  authorities,  that  "  on  the  whole  he  was  under  the  necessity  of 
saying,  that  for  the  creation  of  a  trust,  which  ought  to  be  characterized  by 
cwtainty,  there  was  not  sufficient  clearness  to  make  it  certain,  what  was  pre- 
cisely the  subject  intended  to  be  affected,  or  to  make  it  certain  what  were  the 
iatereete  to  be  enjoyed  by  the  objecto." 

According  to  the  early  English  decisions,  these  three  requisites  mentioned 
by  Lord  Langdale,  that  the  precatory  words  used  must  be  such  that  upon 
the  whole  they  ought  to  be  construed  as  imperative,  that  there  must  be  cer- 
tainty as  to  the  subject  of  them,  and  thirdly,  that  there  must  be  certainty  as 
to  the  objecto,  must  co-exist:  Briggs  v.  Penny ,  3  Macn.  &  O.  654;  Moriartp 
▼.  Mmrtm,  3  Ir.  Ch.  31. 

Eablt  Amxbioak  Casks. — Some  of  the  early  American  cases,  and  a  few 
even  of  the  later  ones,  have  followed  the  early  English  cases,  and  held  that 
words  of  wish,  desire,  hope,  or  expectetion  that  a  bequest  shall  be  appropri- 
ated to  the  benefit  of  a  third  person,  would  create  a  trust  in  his  favor,  en- 
foroeable  in  a  court  of  equity,  on  the  ground  that  the  construction  of  a  will 
depends  upon  the  intention  of  the  testator,  and  that  when  this  intention  is 
plain,  it  should  not  fail  because  the  means  which  he  has  employed  are  not  as 
direct^  they  might  have  been:  Erlchton  v.  Willardt  1  N.  H.  217;  Harrison 
V.  Harrigofif  2  Gratt.  1  (principal  case);  JTunter  v.  Stemhridge^  12  Ga.  192; 
Ward  V.  Pdoubet,  2  Stock.  Ch.  (N.  J.)  305;  LiUle  v.  BennHt,  5  Jones'  Eq. 
156;  CoToon  v.  Carson,  1  Ired.  Eq.  329;  Lucas  v.  Lockhart,  10  Smed.  &  M. 
466.  In  Ward  v.  Peloubet,  nijira^  after  giving  the  property  to  his  wife,  the 
testator  expressed  a  wish  that  his  children  should  be  educated,  and  the  court 
held  that  effect  should  be  given  to  his  intention  by  interpreting  the  be- 
quest as  a  trust.  In  Tolwn  v.  Tolson^  10  Gill  k  J.  159,  a  testator  devised 
property  to  his  seven  sons  with  a  request,  that  they  should  take  care  of  their 
brother  John  and  his  family.  It  was  held  tliat  the  word  '* family "  was  not 
sofficiently  accurate  to  designate  the  persons  intended  by  the  testetor,  but 
that  the  failure  of  the  will  in  that  respect  did  not  affect  the  trust  in  favor  of 
John.  To  the  same  effect  are  the  cases  of  Chase  v.  CJiase,  2  Allen,  101;  Lor- 
hig  V.  Loring,  100  Mass.  340;  Carnon  v.  Carson^  1  Ired.  Eq.  329. 

Lateb  ExoLisn  and  American  Cases. — The  later  English  cases,  and  the 
majority  of  the  American  cases,  have  departed  from  the  doctrine  of  the  early 
oases,  and  have  inclined  toward  the  doctrine  of  giving  precatory  words  and 
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•spreadflofl  only  their  iwtnFal  force;  for,  m  aaid  by  Vioe-ehanoellorHart,  in  ^Solt 
T.  Maore^  1  Sim.  640^  "  The  first  CMe  that  oonttmed  words  of  recommend*- 
tion  into  »  command,  made  a  will  for  the  teetaton  for  eirery  one  knowe  the 
distinction  between  them.  The  cnrrent  of  late  years  has  been  against  oon- 
▼erting  the  legatee  into  a  tnistee:"  WiOiams  ▼.  WiUiamg,  1  Sim.  (N.  S.)  369; 
Bernard  ▼.  MhuhuU,  Johns.  Ch.  285;  8eoU  v.  Key,  11  Jar.  (N.  S.)  810; 
Brigge  t.  Pemty,  3  Macn.  &  O.  646;  CMfrey  y.  0<4frey,  11  W.  K.  554; 
Hood  r.  Ogkmder,  12  L.  T.  (N.  S.)  626;  Shoveltony,  ShovdUm,  32  Bear.  143} 
Van  Amu  y.  JaeJewn,  35  Vt.  173;  Whipple  ▼.  Adama,  1  Mete  445;  BheU  r. 
Mason,  18  Oratt  541;  Negro  Chase  v.  Plummer,  17  Md.  166;  Pennoete  A- 
taie,  8  Ear.  268;  EUie  v.  EUie,  15  Ala.  296;  Fan  Dtq^ne  ▼.  Van  Duyne,  I 
McOurt  397;  Bumeon  v.  King,  2  Hill*s  Ch.  483;  Crump  v.  Bead,  6  Oratt 
872;  Shrine  y.  WaUoer,  3  Bich.  Bq.  262. 

Thns  in  Williama  y.  TTt^tafiw,  supra,  the  yioe-chancellor,  Lord  Cnuiworth, 
says:  "  The  point  really  to  be  decided  in  all  these  cases  is  whether,  looking 
at  the  whole  context  of  the  will,  the  testator  has  meant  to  impose  an  obliga- 
tion on  his  legatee  to  carry  his  express  wishes  into  effect,  or  whether,  haying 
expressed  his  wishes,  he  has  meant  to  leaye  it  to  the  legatee  to  act  on  them 
or  not,  at  his  discretion.  In  some  of  the  cases  it  has  been  said  that  the 
points  to  be  inquired  into  are,  first,  whether  the  snbject-matter  to  which  the 
precatory  words  apply,  is  clear;  and  secondly,  whether  the  favored  objects 
•re  distinctly  ascertained;  and  when  these  two  requisites  ooncnr,  that  is, 
when  there  is  no  doubt  as  to  the  property  to  which,  or  the  persons  to  whom, 
the  precatory  words  refer,  then  it  would  seem  to  have  been  sometimes  as- 
sumed, that  such  words  are  as  obligatory  as  words  creating  an  express  tmst 
I  confess  that  this  reasoning  has  never  carried  conviction  to  my  mind.  I 
doubt  if  there  can  exist  any  formula  for  bringing  to  a  direct  test  the  ques- 
tion, whether  words  of  request,  or  hope,  or  recommendation  are  or  are  not 
to  be  construed  as  obligatory.  It  may  be  very  safe  in  general,  to  say  that, 
when  there  is  uncertainty  as  to  the  subject-matter,  or  as  to  the  objects  in  whose 
fayor  the  request,  or  hope,  or  recommendation  is  expressed,  then,  precatory 
words  <vm  not  have  been  intended  to  be  absolutely  binding.  But  the  con- 
verse oi  the  proposition  is  by  no  means  equally  true.  The  subject-matter  of 
the  bequest,  and  the  objects  of  the  testator's  bounty,  may  be  perfectly  as- 
certained; and  yet  the  context  may  show  that  words  of  hope,  or  request,  or 
recommendation,  were  not  intended  to  interfere  with  the  absolute  discretioQ 
of  the  legatee.*'  And  in  BUis  y.  EUis,  supra,  the  court,  per  Chilton,  J.,  after 
reviewing  some  of  the  later  English  cases,  says:  "These  authorities,  with 
many  others  which  might  be  cited,  show  the  tendency  of  modem  dedsiooa 
in  England  not  to  extend  the  doctrine  of  implied  trusts  from  precatory 
words,  but  to  go  back,  as  far  as  may  be  consistent  with  the  current  of  their 
preyious  adjudications,  to  which  I  humbly  conceive  to  be  the  true  rule  of  in- 
terpretation— ^that  is,  to  giye  to  such  recommendatory  expreesions  theb 
natural,  ordinary,  and  familiar  sense,  and  having  arrived  at  the  true  intent 
of  the  testator,  to  let  that  intention,  if  lawful,  be  the  rule  of  decision  in  the 
particular  case.  Thus  the  court  will  haye  executed  the  will  of  the  testator, 
and  not,  by  a  forced,  technical  construction  of  his  words,  made  a  will  for 
him."  In 'that  case  the  testator  gaye  his  whole  estate  to  his  wife,  recommend- 
ing her  at  the  same  time  to  make  some  "  small  allowance,  at  her  convenience, 
to  each  of  my  brothers  and  sisters,  say  to  each  one  thousand  dollars."  It  was 
held  that  it  did  not  create  a  trust  in  favor  of  the  testator^i  brothers  and 
sisters. 

And  in  Van  Dupne  y.  Van  Duyne,  supra,  the  court  say:  <*A  strong  dtspo* 
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ntioii  has  been  manifested  by  the  oonrts  to  limit  imther  than  esrtend  the 
doctrine  of  raising  trosts  npon  words  of  recommendation,  and  as  far  as  the 
anthorities  will  allow,  to  give  the  words  their  natural  and  ordinary  efifecti 
onless  it  be  clear  that  they  are  intended  to  be  used  in  a  peremptory  sense."  In 
that  case  the  testator  devised  his  whole  estate  to  his  son  and  daughter  equally, 
"hoping  and  believing  that  they  will  hereafter  do  justice  to  my  grandson* 
H.  V.  D.,  to  the  amount  of  one  half  of  the  said  homestead,"  and  it  was  held 
no  trust  was  created.  What  is  meant  then  by  the  rule  that  there  must  be 
eertainty  of  subject-matter  and  certainty  of  the  object,  in  order  to  give  merefy 
precatory  words  and  expressions  the  force  of  an  implied  trust,  which  the 
courts  wUl  enforce,  is,  as  modified  by  the  late  English  and  the  American  eases, 
this:  that  in  ascertaining  whether  the  precatory  words  import  merely  a 
recommendation,  or  whether  they  import  a  definite,  imperative  direction  to 
him  as  to  the  mode  of  deaUng  with  the  property,  the  court  will  be  guided  by 
the  consideration  whether  the  amount  he  is  requested  to  give  is  certain  or 
uncertain,  and  whether  the  objects  to  be  selected  are  certain  or  uncertaini 
and  if  there  is  a  total  absence  of  explicit  direction  as  to  the  quantiim 
to  be  given,  or  as  to  the  objects  to  be  selected  by  the  donee  of  the  prop- 
erty, then  the  court  will  infer,  from  the  circumstance  of  the  testator  having 
used  precatory  words,  expressive  only  of  hope,  desire,  or  request,  instead  d 
the  f oruuhl  words  usual  for  the  creation  of  a  trust,  that  those  words  are  used, 
not  for  the  purpose  of  creating  an  imperative  trust,  but  simply  as  suggesticna 
on  the  part  of  the  testator,  for  the  guidance  of  the  donee  in  the  distribution 
of  the  property;  the  testator  placing  implicit  reliance  on  his  discretion,  and 
leaving  him  the  sole  judge  whether  he  will  adopt  those  suggestions  or  not,  and 
whether  be  will  dispose  of  the  property  in  the  manner  indicated  by  the  tes- 
tator, or  in  any  other  manner,  at  his  absolute  discretion:  1  Jar.  on  WHls,  OOS. 


A.  Aim  6.  Todd  v.  Summebb. 

la  Qbaitax,  107.] 

OousTS  OoNsntux  Aohkkmsntb  so  as  to  Paevsht  a  Failubb  Of  Juanoi, 
and  hold  dependent  covenants  to  be  independent,  when  the  necessity  ol 
the  case  and  the  ends  of  justice  require  it,  notwithstanding  the  form. 

Whebb  Govbtb  Hold  Dbpbndsnt  Covbnants  to  be  Indkpbndbht,  the 
dalm  of  the  party  suing  upon  one  of  the  covenants  as  independent  must 
be  held  as  being  modified  by  the  just  demands  of  the  other  side,  grow* 
ing  out  of  the  circumstances  of  the  case,  and  arising  from  his  own  neg> 
leot  or  faUure  to  perform  his  other  covenant. 

AonoR  upon  a  parol  agreement,  brought  by  Summers  against 
A.  and  G.  Todd,  by  which  he  agreed  to  sell  the  Todds  his  in* 
tereet  in  a  tract  of  land,  for  which  they  were  to  make  him  fifty 
thousand  good  stayee  by  Christmas,  1888,  he  sawing  the  stuff  to 
their  hands,  twenty-fiye  thousand  more  by  May  1, 1839,  and 
twenty-five  thousand  by  Noyember  Ist  of  same  year.  Summers 
was  to  board  the  hands  making  the  staves,  and  the  Todds  to 
pay  him  ten  days'  sawing  with  two  hands.  Plea,  the  general 
iaeue.    The  evidence  showed  that  the  defendants  had  been  put 
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in  po8se6Bion»  that  in  1838  and  1889  they  had  made  between 
eighteen  and  twenty-five  thousand  Btayes  ont  of  timber  sawed 
by  plaintiff,  but  he  had  not  sawed  the  balance  of  the  timber. 
Verdict  for  plaintiff.  Defendants  appealed.  The  other  facta 
appear  in  the  opinion. 

B.  H.  Smiih,  for  appellants. 

No  counsel  for  the  appellee. 

Allen,  J.  When  the  issue  was  made  up  in  this  cause,  flie 
parties  agreed  that  the  defendants  and  the  plaintiff  might  give 
in  evidence  any  matter  which  could  have  been  specially  pleaded 
or  replied  according  to  law.  On  the  trial  the  court  instructed 
(he  jury,  that  if  they  were  satisfied  the  plaintiff  had  performed 
that  part  of  the  agreement  which  related  to  the  land,  the  stipu- 
lations became  mutual  and  independent,  enabling  the  pLuntifl 
to  recover  against  the  defendants  for  failing  to  make  the  staves, 
without  showing  he  had  sawed  the  timber.  That  for  his  &ilure 
he  was  liable  to  the  action  of  the  defendants  for  any  damages 
they  had  sustained,  but  that  such  damages  could  not  be  allowed 
in  this  action.  I  think  there  was  no  error  in  the  first  part  of 
this  instruction.  Covenants  and  agreements  are  construed  ac- 
cording to  the  intention  of  the  parties,  and  the  good  sense  of 
the  case.  Though  in  form  they  may  be  dependent,  yet  to  pre- 
vent injustice  they  are  treated  as  independent:  Boone  v.  Byre,  1 
H.  Bl.  273;  Bream  v.  Marsh,  4  Leigh,  21. 

If  this  agreement  were  construed  as  dependent,  the  plaintiff 
will  have  lost  his  property  without  receiving  any  compensation. 
The  defendants  agreed  to  perform  the  work  by  a  certain  time. 
They  could  not  be  considered  as  undertaking  to  perform  it  at 
any  subsequent  period  during  their  lives,  however  inconvenient 
it  might  be  to  do  so.  If  the  plaintiff  sued,  he  would  be  com- 
pelled to  aver  and  prove  a  performance  on  his  part,  to  entitle 
himself  to  a  recovery;  and  the  time  having  passed  within  which 
the  agreements  on  the  one  part  and  the  other,  were  to  be  com- 
plied with,  he  could  not  sustain  his  action.  These  considera- 
tions have  induced  the  courts  so  to  construe  agreements,  as  to 
prevent  a  failure  of  justice;  to  hold  them  to  be  independent, 
when  the  necessity  of  the  case  and  the  ends  of  justice  require 
it,  notwithstanding  the  form.  But  the  principle  which  has  led 
to  this  construction,  implies,  that  it  should  be  in  subordination 
to  the  just  rights  of  the  other  party.  The  plaintiff  is  in  justice 
entitled  to  so  much  as  may  be  due,  after  allowing  for  all  deduc* 
lions  growing  out  of  his  own  failure  to  comply  with  his  engage* 
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ments.  Ofherwise,  an  inducement  is  held  out  to  yiolaie  hia 
own  engagements.  As  in  the  present  case,  it  is  possible  that 
the  price  asked  and  given  for  the  land,  may  have  been  most  ma- 
terially affected  by  the  mode  of  payment.  It  would  be  unjust, 
under  such  circumstances,  to  permit  a  party,  by  his  own  act,  to 
prerent  a  literal  performance,  and  then  recover  the  nominal 
price,  though  it  might  greatly  exceed  the  cash  value  of  the 
property.  As  his  action  is  to  be  sustained  to  effectuate  the  ends 
of  justice,  his  claim  must  be  held  as  being  modified  by  the  just 
demands  of  the  other  side,  growing  out  of  the  circumstances  of 
case,  and  arising  from  his  own  neglect  or  &ilure.  The  effect  of 
these  considerations  in  reducing  the  amount  of  his  claim,  is  a 
question  for  the  jury  to  determine.  It  seems  to  me,  therefore, 
there  would  have  been  no  necessity  for  a  special  plea  to  let  in 
evidence  of  the  plaintiff's  failure,  and  all  the  circumstances  of 
the  transaction,  to  enable  the  jury  to  determine  jvhat  in  justice 
he  should  recover.  But  on  the  agreement  of  the  parties  here, 
there  can  be  no  doubt  that  the  defendants  could  have  relied 
upon  this  matter  by  a  special  plea  under  our  statute. 

I  think,  therefore,  the  instruction  was  erroneous  in  holding 
that  the  defendants  could  not  be  allowed  in  this  action,  under 
the  pleadings  and  agreement  aforesaid,  the  damages  sustained 
by  them,  if  any,  by  reason  of  the  alleged  failure  of  the  plaintifl 
to  comply  with  the  agreement  on  his  part. 

The  other  judges  concurred. 

The  judgment  reversed,  verdict  set  aside,  and  cause  remanded 
for  a  new  trial. 

USPKRDMNT  CovxNAiTTs:  See  Howe  y.  MUchdl,  85  Am.  I)e&  231|  Bmm  v. 
AtmaUr,  10 Id.  91;  CamtU  r.  Oooke,  11  Id.  610;  OAoKteM  r.Btmdl,U  U. 
191;  KkUoek  r.  HamUn,  27  Id.  441. 


BOBraBON  ET  AL.  V.   ShEHUAN  BT  AL. 


[9  Qbastah,  its.] 

Wbsbb  JunoMSNT  IS  Obtained  aoaikst  Thbxb  Pbbsons,  exeoatum  levied 
upon  property  of  one,  who  gives  a  forthcoming  bond,  which  is  forfeited, 
the  original  debt  is  not  thereby  discharged  and  extinguished,  as  against 
the  other  Joint  debtors;  they  might  have  been  proceeded  against  in  ease 
the  forthcoming  bond  liad  proved  unavailing. 

bnoL — Snsmxs  of  Onx  of  the  Joint  Debtobs  in  a  Fobthooiono 
Bovn  become,  upon  the  forfeiture  thereof,  sureties  for  the  debt;  and 
wImii  they  have  discharged  the  same,  are  entitled  to  be  substituted  te 
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all  the  rights  of  the  crediton  agaliitt  the  origiiuJ  debUii%  nbnitbig  at 
the  tune  they  became  ao  bound  for  the  debt. 
Bubrhs  of  Oirm  of  tus  Joint  Dsbtobs  in  a  FbBTHOOimio  Bond  aie 
entitled  to  charge  the  original  debtors  with  the  debt^  intsrasi»  and  oosi 
of  the  first  Judgment;  bat  not  for  the  ezeoatUm  and  forfeitors  of  tbs 
f orthooming  bond. 

BgEMTIM  FOB  OnN  OF  THN  JoiNT  DIVIOS8  IN  A  VlomHOOIIlNO  BOND  AMM 

Entitlid  to  a  DiOBNi  against  the  other  Johut  debtet%  or  eltlMr  of 
them,  as  each  is  liable  for  the  whole  debt. 


Bill  in  equity.  A.  k  S.  MoCullooh  obtamed  jadgmmi 
agBinst  Dewitt,  Richardaoiiy  and  Shennan»  upon  a  joint  and 
gereral  single  bill  executed  by  them.  Execation  ims  iasaed  and 
levied  on  the  property  of  Dewitt,  who  gave  a  bond  for  the  forth- 
coming and  deliyexy  of  the  property  on  the  day  of  sale,  with 
Robinson  and  Rarden  as  his  snieties.  The  bond  having  been 
forfeited,  execution  thereon  was  issued  and  levied  on  prop- 
erty of  Dewitty^d  a  small  sum  realized  from  the  sale  thereof. 
The  last  execution  was  assigned  without  recourse  by  the  Mo- 
Cullochs  to  the  deputy  sheriff  while  in  his  hands,  and  by  him 
assigned  to  one  Bonnett.  A  oagnasadsa<i(/acie»uftfm  was  issued 
against  Dewitt,  Robinson,  and  Rarden  on  the  return  of  this  ex- 
ecution; the  former  was  discharged  under  the  insolvent  act,  but 
the  others  were  committed  to  prison.  Robinson  and  Rarden 
then  filed  this  bill  to  obtain  an  injunction  to  the  execution  upon 
the  forthcoming  bond.  They  alleged,  that  they  were  induced 
by  the  deputy  sheriff  to  sign  the  bond  upon  the  express  agree- 
ment that  Sherman  was  to  sign  as  principal  as  well  as  Dewitt; 
that  after  the  bond  was  forfeited,  an  award  of  execution  was 
obtained  upon  it,  without  any  notice  to  them;  that  Dewitt, 
Richardson,  and  Sherman  were  bound  by  the  original  judg- 
ment upon  the  bill,  and  were  all  interested  in  the  contract  out 
of  which  it  arose.  The  bill  made  the  McOullochs,  Richardson, 
Sherman,  the  sheriff,  and  the  deputy,  parties,  and  asked  thai 
all  parties  be  enjoined  from  proceeding  on  the  forthcoming 
bond,  and  insisting  that  if  Robinson  and  Rarden  were  liable  on 
the  forthcoming  bond,  they  are  entitled  to  be  substituted  to  the 
rights  of  the  creditors  against  Sherman  and  Richardson.  Hie 
bill  was  dismissed  on  final  hearing.    Plaintiffs  appealed. 

B.  H.  Bmithf  for  the  appellanta. 
Usher  f  for  the  appellees. 

By  Court,  Allen,  J.  The  court  is  of  opinion,  upon  the  an- 
thority  of  Cfarland  v.  Lynch^  1  Rob.  (Va.)  646,  that  the  execution 
and  forfeiture  of  the  forthcoming  bond  in  the  Inll  and  proceed- 
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ings  mentioned^  did  not  discharge  and  eztingiiish  fhe  original 
debt)  as  against  the  other  joint  debtors.  That  notwithstanding 
the  exeoation  and  forfeiture  of  the  forthcoming  bond,  it  would 
have  been  competent  for  the  creditor,  in  case  the  forthcoming 
bond  had  proved  unayailing,  to  have  proceeded  against  the  other 
joint  debtors  for  satis&ction  of  his  debt. 

The  court  is  further  of  opinion,  that  the  sureties  of  one  of  the 
joint  debtors  in  the  forthcoming  bond,  became,  upon  the  forfeit- 
ure thereof,  sureties  for  the  debt;  and  if  they  have  subsequently 
discharged  the  same,  they  are  entitled,  upon  the  principles  of  a 
court  of  equity,  as  affirmed  in  Powell  ▼.  White,  11  Leigh,  809, 
to  be  substituted  to  all  the  rights  of  the  creditor  against  the 
original  debtors,  subsisting  at  the  time  they  became  so  bound 
for  the  debt;  and  that  notwithstanding  the  subsequent  payment 
of  the  debt,  the  sureties  who  have  paid  it,  are  entitled  to  treat 
the  original  security  of  the  creditor  as  still  subsisting  for  their 
benefit. 

The  court  is  further  of  opinion,  that  the  sureties  are  entitled 
to  charge  the  original  debtors  with  the  debt,  interest,  and  the 
costs  of  the  first  judgment  at  law,  but  have  no  claim  against 
them  for  the  costs  incurred  by  the  execution  and  forfeiture  of 
the  forthcoming  bond,  or  for  the  damages  incurred  by  the  in- 
junction. That  in  ascertaining  the  amount  for  which  they  are 
entitled  to  a  decree  against  the  other  joint  debtors,  or  either  of 
them,  as  each  is  liable  to  them  for  the  whole  debt,  the  amount 
made  out  of  the  property  of  the  said  Dewitt  should  be  applied 
first  to  the  payment  of  the  costs  incurred  by  the  execution  of  the 
forthcoming  bond,  and  the  residue  so  collected  should  be  ap- 
plied to  reduce  the  amount  of  the  original  debt,  interest,  and 
the  costs  of  the  first  judgment  at  law,  and  that  the  sureties  are 
entitled  to  decrees  against  the  said  Henry  Sherman  alone,  or 
the  said  Sherman,  Dewitt,  and  Richardson  jointly,  upon  bnng- 
ing  the  latter  before  the  court,  for  the  balance  of  the  original 
debt,  interest,  and  costs,  to  be  apportioned  between  the  sure- 
ties according  to  the  sums  paid  by  them  respectiyely,  together 
with  their  costs  in  these  suits.  The  coturt  is  further  of  opinion, 
there  was  no  error  in  the  decree  dissolving  the  injunction,  and 
dismissing  the  bill  as  to  all  the  parties  except  said  John  Dewitt, 
George  Richardson,  and  Henry  Sherman. 

The  court  is,  therefore,  of  opinion,  that  so  much  of  said  decree 
as  conflicts  with  the  principles  above  declared  is  erroneous,  and 
that  the  residue  thereof  should  be  affirmed.  The  decree  is, 
therefore,  reversed  with  costs,  against  Sherman  and  Dewitt,  and 
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afiirmed  as  to  the  residue,  with  costs  to  the  other  appellees;  and 
remanded  to  be  finally  proceeded  in  according  to  the  prindplea 
above  declared. 

Stanabd,  J.,  absent. 

JuDOMiENT  ON  FoRTHOOMivo  BoND  doM  not  destroy  the  ralAtton  of  priit- 
cipal  and  surety,  existing  between  the  parties  to  the  bond:  NeweU  ▼.  Haimer^ 
86  Am.  Dec.  415.  The  security  in  a  forthcoming  bond,  upon  the  forfeiture 
thereof,  becomes  bound  for  the  original  debt:  Oarland  v.  Lync\  1  Rob.  545; 
and  such  security  having  discharged  the  debt,  is  entitled  to  be  substituted  to 
all  the  rights  of  the  creditors  against  the  original  debtor:  Ltahe  ▼.  Fergumm^ 
2  Gratt.  431,  citing  the  principal  case  to  this  point. 

SuBXTT  Paying  Debt  is  Entitlkd  to  bb  Subbooatbd  to  all  the  credii- 
or's  rights,  etc. :  See  notes  to  PoU  v.  Naihans^  37  Am.  Deo.  458^  and  Eddf  ▼. 
Trover,  31  Id.  264,  where  prior  cases  are  collected. 


Thbeleelds  v.  Campbell. 

[a  OBAITAjr,  108.] 
FUBOHASKB  AT  JUDICIAL  SaLE  CAN  ONLT  OBTAIN  RXUSV  FOB    DxiSOTB  IV 

THE  Title  to  the  land  by  resisting  the  confirmation  of  the  sale  in  the 
cause  wherein  the  decree  directing  it  was  rendered. 
CocBT  OF  Equttt  CAN  NOT  Enjoin  A  JUDGMENT  obtained  against  a  par* 
chaser  at  a  judicial  sale  for  the  purchase  money,  on  the  ground  of  defeel 
of  title  to  the  land  at  the  time  of  the  purchase. 

Bill  in  equity  praying  for  an  injunction  to  restrain  the  en- 
forcement of  a  judgment  for  purchase  money,  on  the  ground 
that  the  title  to  the  land  was  defective^  and  that  there  was  a  lien 
upon  it  to  a  small  amount,  from  a  former  purchaser,  for  part  of 
the  purchase  money,  of  which  complainant  had  no  notice. 
Suit  had  been  brought  by  one  of  the  heirs  of  Pate^  Threlkeld 
against  the  other  heirs,  asking  for  a  sale  of  the  land,  as  the 
share  of  each  was  not  worth  over  three  hundred  dollars,  and  the 
land  could  not  well  be  divided.  The  commissioner  appointed 
by  the  court  to  make  the  sale  reported  a  sale  of  the  land  to  John 
C.  Campbell,  for  six  hundred  and  twenty-nine  dollars,  that  he 
had  taken  three  bonds  for  two  hundred  and  nine  dollars  and 
sixty-six  and  two  thirds  cents  each,  payable  in  six,  twelve,  and 
eighteen  months  from  their  date.  CampbeU  paid  the  first  two 
bonds  and  part  of  the  third,  but  failing  to  pay  the  balance,  suit 
was  brought,  and  the  judgment  obtained,  which  this  bill  asks 
to  have  enjoined.  At  the  hearing  the  court  decreed  that  the  de- 
fendants execute  and  file  a  bond  to  save  the  complainant  harm- 
less from  all  incumbrances  and  defects  of  title,  and  that  then 
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tile  tempomzj  injunction  ■hoold  be  dissehrecL    Defendants  ftp- 
pealed  from  this  decree. 

Lee,  for  the  appellants. 

Harrison,  for  the  appellees. 

By  Court»  BAU>WDi,  J.  The  court  is  of  opinion,  that  the  appel- 
lee having  purchased  the  land  in  the  proceedings  mentioned  ata 
judicial  sale  thereof,  could  only  have  obtained  relief » if  to  any  en- 
titled, because  of  the  matters  stated  in  his  biU,  by  resisting  the 
confirmation  of  said  sale  in  the  cause  wherein  the  decree  directing 
it  was  rendered;  and  that  it  was  not  competent  for  the  said  cir- 
cuit superior  court  to  give  him  relief  by  way  of  injunction  to  a 
judgment  on  a  bond  executed  by  him  to  the  commissioner  of  tlM 
court,  on  the  ground  of  any  ddFects  of  title  to  the  property  ex- 
isting at  the  time  of  his  said  purchase.  The  court  is,  there- 
fore, of  opinion,  that  the  said  circuit  superior  court  eired  in 
not  dissolving,  wholly  and  unconditionally,  the  injunctioD 
which  had  been  granted  to  the  appellee.  Wherefore  it  is  de- 
creed and  ordered,  that  the  said  decree  of  said  circuit  superior 
court  be  reversed  and  anntdled,  with  costs  to  appellants.  And 
this  court  proceeding  to  render  such  decree  as  the  said  circuit 
superior  court  ought  to  have  rendered,  it  is  further  decreed  and 
ordered,  that  said  injunction  be  wholly  and  unconditionally  dis- 
solved, and  the  plaintiffs  bill  dismissed;  and  that  the  defend- 
ants recover  against  him  their  costs  by  them  about  their  defense 
in  the  said  circuit  superior  court  expended. 

Where  the  Rbpobt  ow  tus  Commissiohsbs  has  beut  AmmnBD,  a  oonrl 
of  equity  will  not  interfere  to  give  relief  to  a  pnrehaaer  nnder  a  decree  of  a 
eonrt  having  Jorisdictioa  of  the  nibject,  or  to  hie  raretlee,  for  erran  in  the 
deeree,  or  the  prooeedinge  under  it:  Warakam  v.  Sardmoan^s  AdmWt  i 
Oratt.fiO. 


Ekifong  V.  Hendsigeb  et  al. 

[9  GBAXTAjr,  213.] 

New  Trial  should  be  Graitted,  with  Leave  to  Amend  the  Puad- 
IKQS  80  as  to  preeent  the  real  merits  of  the  oontroversy,  where  it  appears 
that  the  party  was  surprised  by  the  exclusion  at  the  second  trial  of  evi- 
dence which  had  been  admitted  without  objeotian  at  the  first  tria]« 
whereby  a  recovery  had  been  obtained  far  exceeding  the  real  damage. 

Whebs  a  Pabtv  is  Prevented  from  Moving  vor  a  Kew  Trial  by  the 

dispersion  of  the  Judges  who  composed  the  court,  at  the  time  of  the 

trial,  tfe  is  a  proper  case  for  relief  in  equity,  wliioh  may  award  a  new 

trial. 
Am.  nno.  Toil.  XLIV— 96 
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Iv  n  Bbbob  iok  a  Ooubt  of  Equvt,  ov  Afpmoatiow  «d  Bwooi  a 
JuDOMSiTT  AT  Law  and  gnat  a  saw  trial,  to  perpatoata  tba  fa^motioo, 
aat  aaida  and  oanod  the  jodgment,  direet  a  new  trial  of  tba  caan  wliieb 
had  been  terminated,  and  finally  diapoaa  of  the  anit  in  eqnHj. 

Oorar  Of  Equitt  m  sctoh  Casi  8houij>  bats  OonTumEii  m  Jjuuviy 
noVt  direeted  proper  iiaaeo,  and  npon  the  ooming  in  of  the  vevdiot  per- 
petuated the  injunction,  or  diaMlved  it  in  whole  or  in  part^  aooovdi^g  to 
the  finding  of  the  jury.  The  Judgment  at  kw  in  aooh  oaae  la  a  aeuuiitjr 
lor  anything  tiia  plaintiff  at  law  may  be  entitled  to. 

Bill  in  eqtiily.  Hendricks  &  Byars,  as  partners,  zeooyeved  a 
judgment  against  Martin  Enif  ong.  Exeontion  issued  and  was 
leried  upon  a  horse  found  in  his  possession.  His  son,  Felix 
Knifong,  claimed  the  horse,  and  Hendricks  St  Byars,  with  Cooper 
as  surety,  oiecuted  an  indemnity  bond  in  the  penal  som  of  two 
hundred  dollars  to  the  constable.  Felix  Knifong,  in  the  name 
of  the  constable,  brought  suit  upon  the  bond.  The  only  plea 
filed  by  the  defendants  was  payment  On  the  trial,  the  right 
of  property  in  the  horse  was  gone  into  without  objection.  The 
jury  disagreeing,  they  were  discharged,  and  the  case  continued. 
When  the  cause  was  called  again,  the  plaintiff  objected  to  any 
evidence  as  to  the  right  of  property  in  the  horse,  as  not  being 
within  the  issue  in  the  cause.  The  objection  was  sustained, 
and  the  court  refused  the  defendants  leave  to  amend,  as  the  jury 
had  been  sworn.  Verdict  for  the  whole  amount  of  the  penalty 
of  the  bond.  After  the  verdict,  the  counsel  for  defendants  an- 
nounced that  they  would  ask  for  a  new  trial,  if  the  judges  who 
tried  the  case  could  be  gotten  on  the  bench,  but  this  was  im- 
possible, as  one  had  returned  home.  Hendricks,  ^yars,  and 
Cooper  then  filed  this  bill,  and  obtained  a  temporary  injunction 
to  the  judgment  of  Felix  Knifong.  When  the  cause  came  on 
for  hearing,  the  injunction  was  perpetuated,  and  a  decree  en- 
tered, which  is  sufficiently  shown  in  the  opinion.  From  this 
decree  Knifong  appealed. 

Baxter t  aUomey  general^  for  the  appellant. 

PaUont  for  the  appellees. 

By  Court,  Allkm,  J.  The  court  is  of  opinion,  that  as  it  ap> 
pears  the  appellees  were  surprised  by  the  exclusion  at  the  seo* 
ond  trial  of  evidence  which  had  been  admitted  without  objeo- 
tion  at  the  first  trial,  and  that  in  consequence  thereof  a  recovery 
was  obtained  for  a  sum  far  exceeding  the  amount  of  damages 
sustained,  a  new  trial  should  have  been  granted,  with  leave  to 
the  appellees  so  to  amend  their  pleadings  as  to  present  the  real 
merifas  of  the  controverq^.     The  court  is  further  of  opinion. 
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that  as  the  appeUees  were  prevented  from  maldiig  such  motion 
for  a  new  trial  by  the  dispersion  of  the  justices  composing  th» 
court,  it  was  a  proper  case  for  relief  in  eqniiy.  Bat  the  court 
is  of  opinion,  there  was  error  in  perpetuating  the  injunction,, 
setting  aside  and  canceling  the  judgment,  directing  a  new  trial 
cf  the  cause  which  had  been  terminated,  and  in  finally  dispos- 
ing of  the  suit  in  equity. 

The  judgment  was  a  security  for  anything  the  appellani 
should  thereafter  appear  to  be  entitled  to;  and  the  court  should 
have  continued  the  injunction,  directed  proper  issues,  and  upon 
the  coming  in  of  the  yerdict  perpetuated  the  injunction,  or  dis- 
solTed  it  in  whole  or  in  part,  according  to  the  finding  of  the 
jury.  The  decree  of  the  court  below  is,  therefore,  reversecl 
with  costs,  and  this  court,  proceeding  to  render  such  a^decree 
as  the  court  below  ought  to  have  rendered,  it  is  adjudged  and 
decreed  that  the  injunction  to  the  judgment  in  the  Ull  and  pro- 
eeedings  mentioned,  be  continued  until  a  final  hearing  of  the 
cause.  And  it  is  further  adjudged  and  ordered,  that  aa  issue 
be  made  up  and  tried  at  the  bar  of  said  circuit  superior  court, 
on  the  law  side  thereof,  to  ascertain  and  try,  first,  whether  the 
horse  in  the  condition  of  said  bond  of  indemnity  mentioned, 
was  at  the  time  of  the  seizure  thereof  1^  the  officer  under  the 
eieeution  in  said  bond  described,  the  property  of  said  Felix 
Enifong  or  not;  and  if  he  was  the  property  of  said  Felix 
Enifong  at  the  time  of  such  seizure,  then  to  ascertain  and 
assess  the  damages  sustained  by  said  Felix  Enifong  by  reason 
of  the  seiime  and  sale  of  the  property;  and  that  the  irerdiot  ol 
flie  jury  be  oertified  in  order  to  a  final  decree. 

Baoon,  J.,  absent. 

Juanraonov  or  Bqhutt  to  Dmsor  a  Ksw  Tmial  at  Laws  8m  Bmmtg 
▼•  if  Am,  24  Am.  Dea  422,  ud  note,  wli«re  prior  osmi  are  ooUeoM. 

Ths  PBurcir al  oau  n  citbd  in  Bemk  qf  Weuklmgtam  y,  Bmpp^  1 0  Giati.  Sa^ 
Id  the  effect  that  where  there  baa  beeo  a  reoovery  at  law,  and  the  defendant 
aeeka  relief  in  equity,  in  the  nature  of  a  new  trial,  the  Jndgment  at  kwetanda 
ia  a  aecoritj  for  what  the  plaintiff  may  be  Jnatly  entitled  to,  and  the  ooort 
ef  ohaaoeiy  will  oontinne  the  injunction,  and  direct  the  proper  iaraea,  and 
ipoB  the  coming  In  of  the  verdict  will  perpetnate  the  injunction,  or  diaaolire 
il,  in  whole  or  in  part»  aooording  to  the  finding  of  the  Jury. 


888  Paskeb  v.  C0USIN&  [Tixgiiii% 

V.  G0XJBDS& 


[S  Gft*9TA>,  ST2.] 

tv  B  mn  Usmnr  vob  a  Psrson  to  Disoouvt  CommaiAL  pAna,  and 
deduct  tha  interest  at  the  time  of  the  disooont. 

Iir  Dewouhtino  Commjebcial  Paper,  It  is  not  Usubious  to  BaoKov  ths 
Month  ab  Thibtt  Days,  the  year  aa  three  hundred  and  sixty  daye,  and 
compate  the  interest  at  one  lialf  of  one  per  cent,  for  thirty  days. 

WwKBM  It  19  AoBnD  to  Rbnbw  a  Nots  Evert  Sixtt  Datb  for  tha  mnuB 
amoont,  apon  paying  the  disooant,  and  upon  the  renewals  every  aixij- 
foorth  day  is  charged  for  twice,  the  notes  axe  not  osnriooa. 

Iv  A  UsvRiouB  Note  is  Giybn  vob  a  Valid  Prb-existino  Debt,  it  will 
not  oaaoel  the  preexisting  debt;  that  will  remain  ansatisfied  by  tha 
nugatory  and  void  seonrity,  and  the  creditor  will  be  remitted  to  his  orig- 
inal title  thereto  and  remedy  therefor. 

Where  a  Pabtnbbship  Note  is  Given  anb  Renewed  arie  the  Db- 
soumoN  OF  the  Pabtnebship  by  the  remaining  partner,  in  the  old 
fttm  naane,  it  will  not  bind  the  retiring  partner,  neillier  does  its  aooepi- 
anoe  discharge  the  pre-existing  debt;  not  being  valid  as  to  the  retiring 
partner,  the  consideration  fails,  and  the  old  debt  remains. 

Idem*. — Renewal  or  the  Kotk  bsino  in  the  Firm  Name  is  Stbono  Iv* 
FEBENCE  that  the  promisee  did  not  intend  to  release  the  other  partner^ 
and  hold  alone  liable  the  partner  who  executed  it. 

Debt,  by  Cousins  against  Wyche  &  Parker  as  late  partnere, 
upon  a  note  for  six  thousand  dollars,  payable  in  siziy  days,  and 
signed  "Wyche  &  Parker,  by  Wm.  P.  Wyche."  Besides  tha 
special  count  upon  the  note,  the  declaration  contained  general 
counts  for  money  lent,  had,  and  received,  paid,  laid  out,  and  ex- 
pended, together  with  counts  for  goods,  wares,  and  merchandise, 
and  upon  an  account  stated.  At  the  trial  the  defendant  d^ 
murred  to  the  eyidence,  but  the  juiy  found  a  verdict  for  the 
plaintiff  for  six  thousand  dollars,  with  interest,  for  such  part 
thereof  as  the  court  should  think  proper,  subject  to  the  d^ 
murrer  to  the  evidence.  The  evidence  showed  that  Wyche  and 
Parker  had  been  x)artners,  Wyche  being  the  acting  partner,  and 
Parker  living  in  another  county.  In  January,  1833,  they  owed 
Cousins  for  money  advanced  to  buy  groceries,  etc,,  nearly  five 
thousand  dollars.  In  that  month  he  advanced  enough  more 
money  to  make  up  six  thousand  dollars,  less  the  discount  on 
that  amount  for  sixiy-four  days.  It  was  then  agreed  between 
Cousins,  and  Wyche  acting  for  the  firm,  that  the  note  was  to 
be  renewed  every  sixty  days,  upon  their  paying  the  discount, 
until  May,  1837.  It  was  accordingly  renewed  at  the  expiration 
of  eveiy  sixty  days  and  the  days  of  grace,  but  in  computing  tha 
discount  the  day  of  the  date  and  the  day  the  note  fell  due  were 
both  counted,  so  that  in  fact  every  sixiy-fourth  day  was  counted 
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twice.  The  notes  were  xenewed  aooording  to  ibis  agreement 
until  Hay*  1836,  when  this  suit  was  brought.  Between  the  date 
of  this  agreement  and  Februaiyy  1835,  the  firm  was  ohanged 
serend  times  by  the  admission  and  withdrawal  of  another  part- 
ner and  the  firm  name  changed,  but  the  notes  were  always 
signedWyche  &  Parker.  At  this  last  date  Wyche  &  Parker  dis- 
solTed,  by  Parker  selling  oat  to  Wyche,  who  assnmed  the  lia- 
bilities of  the  firm,  which  fact  was  known  by  Cousins.  From 
this  time  until  June,  1836,  when  Wyche  absconded,  the  note  was 
regularly  renewed  by  him,  the  only  change  being  that  it  was 
signed  Wyche  &  Parker,  by  Wm.  P.  Wyche.  Wyche  executed 
all  the  notes,  and  it  does  not  appear  that  Parker  Imew  of  the  ex- 
istence of  this  debt  until  after  the  dissolution  of  the  partner- 
ship. The  discount  taken  was  according  to  the  usage  of  the 
banks  and  merchants  at  that  place.  Judgment  for  plaintifE. 
Defendant  appealed. 

Joynes^  for  the  appellant. 

Macfarland  and  Johnson,  for  the  appellee. 

Stakabd,  J.  The  efficacy  of  the  objection  to  the  judgment  in 
fliis  case,  on  the  ground  of  usury,  depends  on  the  result  of  the 
inquiry,  whether  usury  can  be  justly  imputed  to  the  original 
transaction  between  these  parties.  For,  if  the  discount  of  the 
first  note  was  not  usurious,  that  note  constituted  a  TaUd  debt» 
which  would  remain  a  just  and  legal  demand,  though  usury  could 
be  legally  predicable  of  the  notes  subsequently  discounted,  of 
which  this  debt  formed  in  part  the  consideration.  Indeed* 
though  there  was  usury  in  the  discount  of  the  first  note,  so  fas 
as  the  consideration  of  that  note  was  a  pre-existing  and  Talid 
liability,  the  debt  remained  in  full  obligation,  to  the  extent  of 
that  liability,  though  the  note,  as  a  security  for  the  debt,  should 
be  null  and  void,  by  reason  of  the  usury  in  the  discount  of  it. 

Without  going  further  back  than  the  original  note,  I  think, 
on  the  demurrer  to  evidence,  the  jury  would  have  been  justified 
in  considering  that  note  as  offered  by  Wyche  and  Parker  to 
Ck>usins  for  discount,  and  as  discounted  by  him,  retaining  out 
of  the  Bixiy  days'  note,  sixly-four  days'  interest  in  advance,  and 
computing  interest  at  the  rate  of  the  half  of  one  per  cent,  for 
thirty  days;  that  is,  computing  interest  as  if  thirty  days  was  a 
month,  and  three  hundred  and  sixty  days  a  year. 

Supposing  there  had  been  no  previous  tmnsactions  between 
the  parties,  but  that  Cousins  had  given  on  the  discount  of  a 
note  of  six  thousand  dollars  at  sixty  days,  five  thousand  nina 
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tiiindied  and  thirtjHsiz  doUarSy  the  objections  to  the  Yalidity  of 
the  note  on  the  ground  of  iisar7,are:  1.  That  intereBt'was  talcen 
tor  sixiy-fonr  days,  and  in  adyanoe.  2.  That  in  the  oompata- 
tion  of  interest,  the  year  has  been  considered  as  equal  to  twelve 
months,  and  thirty  days  as  equal  to  the  month;  these  being  the 
elements  of  the  computation  from  which  Bowlett's  tables  haye 
been  framed.  That  the  first  objection  is  not  tenable,  was  de- 
cided by  this  court  in  the  case  of  Grump  y.  TrytUle  dem.  Nichola8t 
5  Leigh,  251;  and  by  the  supreme  court  in  the  case  of  Thamion 
T.  Bank  of  Washington^  8  Pet.  36.  That  the  second  objection 
is  equally  unayailing  to  fasten  the  imputation  of  usury  on  tha 
transaction,  was  decided  by  this  court  in  the  case  of  T%e  Staie 
Bank  of  North  Carolina  v.  Coioan,  8  Leigh,  238;  and  was  so  de- 
cided in  Massachusetts,  in  the  case  of  The  Agricultural  Bank  ▼• 
BiMea,  12  Pick.  686. 

If,  then,  the  net  proceeds  of  the  discount  of  the  note,  thai 
is,  fiye  thousand  nine  hundred  and  thiriy-six  dollars,  had  been 
paid  to  Wyche  &  Parker  in  money,  the  discoimt  would  not  hays 
been  usurious.  Li  this  case  the  proceeds  of  the  discount  was 
in  part  applied  to  an  existing  debt  of  the  makers  of  the  note, 
and  the  residue  thereof  paid  in  money.  Does  this  feature  of 
the  transaction  giye  it  a  character  different  from  that  which  it 
would  haye  borne  had  the  whole  amount  been  paid  in  money  t 
That  it  does  not,  is,  I  think,  free  from  all  doubt.  The  full 
amount  of  the  discount  is  in  each  case  accounted  for  to  the  makera 
of  the  note.  The  only  difference  is,  that  in  respect  to  the  part 
the  makers  preyiously  owed,  the  money  is  already  in  their  hands, 
without  the  tradition  of  it  from  the  hands  of  the  discounter  or 
lender.  Lideed,  the  discount  of  a  new  note  to  meet  one  preyi- 
ously discounted  and  at  maturity,  a  transaction  of  such  familiar 
occurrence,  is  the  example  of  the  application  of  the  whole  pro- 
ceeds of  the  discount  to  an  existing  liability;  and  on  the  ques- 
tion of  usury  on  such  new  discount,  it  neyer  has  been  seriously 
contended,  that  the  application  of  the  proceeds  of  the  discount 
to  the  existing  note,  rather  than  the  payment  of  the  proceeds  in 
money,  had  the  slightest  influence.  On  a  question  which  has 
neyer  been  seriously  raised,  judicial  decisions  can  not  be  expected. 
The  case  of  Crump  y.  Nicholas^  6  Leigh,  261,  furnished  the  oc- 
casion to  raise  sudi  a  question;  and  that  case  shows,  that  no 
one  thought  it  could  be  eyen  plausibly  maintained;  and  that  if 
it  had  been  propounded  it  would  haye  been  condemned. 

The  original  note,  therefore,  was  yalid;  and  by  it  Wyche  h 
Parker  became  the  debtor  of  Oousins,  in  the  sum  of  six  thou- 
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sand  dollars.  The  sabseqnent  renewals  of  the  note  for  that 
suniy  during  the  oontintiance  of  the  partnershipy  notwithstand- 
ing that  on  the  renewal  the  notes  were  talcen,  as  the  original 
note  had  been,  by  deducting  the  interest  for  siziy-foor  days 
computed  as  it  was  on  the  discount  of  the  original  note,  on  each 
renewal  in  advance,  was  not  usurious :  Crump  t.  Nvcholaa,  5  Leigh, 
251;  and  Wjche  &  Parker  was,  at  the  dissolution  of  the  partner- 
ship, indebted  in  the  amount  of  the  then  existing  note.  Be- 
sides, could  the  objection  on  the  ground  of  usury  be  maintained 
in  respect  to  the  renewed  notes,  it  would  haye  annulled  them; 
but  that  would  not  have  canceled  the  pre-existing  debt.  The 
new  security  would  have  been  void,  but  the  pre-existing  debt 
would  not  haye  been  abrogated.  That  would  have  remained 
unsatisfied  by  the  nugatoiy  and  void  securiiy,  and  the  creditor 
would  haye  been  remitted  to  his  original  title  thereto,  and  rem- 
edy therefor:  Com.  on  Usury,  187-ldl;  Oray  y.  Ibwler  eial.,1 
H.  BL  462;  BanbMs  Easecuior  v.  BanhixCs  Mm'rs,  1  Oratt  158. 
There  being  a  yalid  debt,  existing  at  the  dissolution  of  th« 
partnership  of  Wyche  k  Parker,  the  question  is,  has  anything 
which  has  since  occurred,  absolved  Parker  from  the  responsibil- 
ity ?  The  elaborate  argument  of  the  counsel  for  the  plaintiff  in 
error,  though  most  creditable  to  his  industry  and  ingenuity,  is 
unavailing  to  justify  an  affirmative  answer  to  this  question. 
Without  enterhig  into  the  inquiry,  whether  in  any  case  the  un- 
performed promise,  oral  or  written,  by  one  of  two  already 
bound  for  the  same  debt,  by  a  like  promise  to  the  same  party, 
can  discharge,  or  be  pleaded,  or  used  in  evidence  to  bar  the 
l^gal  remedy  on  the  original  promise,  I  think  it  may  be  safely 
affirmed,  on  principle  and  authority,  that  such  discharge  wiU 
not  be  effected,  nor  such  bar  be  created,  unless  the  parties  mak- 
ing and  accepting  such  new  promise  intended  or  stipulated  that 
such  discharge  or  bar  to  the  former  casumpsii  should  be  the 
consequence  of  the  making  and  acceptance  of  the  new  several 
promise.  The  new  note  given  by  Wyche  in  the  name  of  the 
old  partnership  (whether  the  new  note  proprio  vigare^  in  strict 
law  bound  Parker  or  not),  is  plenary  evidence  that  neither 
Cousins  nor  Wyche  stipulated,  or  expected,  or  intended  to  dis- 
charge Parker  from  his  responsibility  for  this  debt  So  far 
from  this  being  intended,  it  is  demonstrable  that  it  was  in- 
tended to  continue  his  responsibility.  Had  Cousins  accepted 
the  individual  note  of  Wyche  for  this  partnership  debt,  a 
foundation  would  have  been  laid  for  the  inquiry,  whether  it  was 
taken  in  discharge  of  the  partnership  responsibility;  and  to  the 
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detenniziAtioii  of  Vbs  question,  how  far  it  opented  a  disdhazge. 
the  aoeeasioiial  inquiries  into  the  known  position  in  which  the 
parties  were  plaoed  by  the  terms  of  the  dissolution,  the  oondnot 
of  the  parties  inter  se,  the  inflaence  of  that  conduct  on  the 
measures  of  the  retiring  partner  in  retaining  securities  or  en- 
forcing the  liabilities  of  the  other  partner,  would  be  most 
proper  and  relevant.  But  here  no  act  has  been  done  1^  the 
creditor  indicating  any  purpose  to  absolve  Parker,  or  calculated 
to  mislead  him;  and  no  pretense  eyen,  that  he  has  taken  or  sur- 
rendered any  seouriiy  from,  or  remedy  against  Wyche,  or  atf 
tempted,  much  less  ever  interrupted  Parker  in  any  attempt  to 
enforce  the  obligation  of  Wyche,  as  between  him  and  Parker, 
to  do  that  which  Parker  was  as  much  bound  to  the  creditors  to 
do  as  Wyche,  discharge  the  liabilities  of  the  partnership. 

If  the  notes,  made  after  the  dissolution  by  Wyche  in  the  name 
of  the  partnership,  did  not  (and  I  think  they  did  not)  per  $e 
bind  Parker,  they  did  not  perform  the  function  they  were  in- 
tended to  perform,  and  they  should  not  have  the  effect  of  dis- 
charging the  pre-existing  debt.  The  only  foundation  for  the 
hypothesis  that  the  new  note  was  accepted  in  discharge  of  the 
former,  is,  that  the  parties  considered  it  as  but  a  new  obligation 
of  the  same  parties  for  the  same  debt,  and  being  so,  the  reten- 
tion of  the  former  evidence  of  the  debt  was  supererogatory. 
ITot  performing  this  function,  the  consideration  for  the  inferred 
stipuLition  to  discharge  that  debt,  also  fails,  and  the  debt  re- 
mains. No  agreement  of  Cousins  to  discharge  a  former  note, 
but  in  consideration  of  the  combined  obligation  of  the  parties 
on  the  new  note,  can  be  inferred;  and  if  such  obligation  was  not 
continued  by  the  new  note,  it  can  not,  against  the  intent  of 
the  parties,  operate  a  discharge  or  satisfaction  of  the  debt  due 
on  the  old,  and  intended  to  be  continued  by  the  new  note. 

The  strongest  position  that  the  phdntiff  in  error  can  take 
still  leaves  it  predicable  of  the  case,  that  the  consideration 
of  the  new  note  was  a  partnership  responsibiliiy,  and  that  it 
was  given  and  accepted  as  binding  on  both  of  the  former  part- 
ners, but  was,  by  reason  of  the  defect  of  the  power  of  the  one 
who  gave  it  to  Ixnd  in  that  form  the  other  partner,  void  of  ob- 
ligation as  to  that  other.  Now  in  the  stronger  case  in  which  a 
partner  gives  a  bond  for  a  partnership  simple  contract  responsi- 
biliiy  by  which  the  other  is  not  bound,  and  as  to  the  partner 
giving  the  bond  the  simple  contract  is  merged  in  the  higher 
security,  and  j>ro  icmio^  there  is  an  actual'  novation,  and  radical 
change  of  the  original  obligation,  yet  if  the  bond  be  in  the 
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Bome  of  the  partneishipy  and  fhna  fmmiahing  Batisfaotoiy  eTi- 
dence  that  it  was  not  the  purpose  of  the  parties»  in  giving  and 
acoepting  the  bond,  to  discharge  the  debt  as  to  the  partnership, 
the  partnership  liability  still  remains.  The  only  consequence  of 
the  seyend  liabiliiy  of  one  of  the  partners  on  the  bond  might 
be  a  change  of  the  mode  of  enforcing  the  partnership  liability. 
In  sach  case  the  bond,  if  considered  as  a  merger  of  the  simple 
contract  as  to  the  party  who  gave  it,  wonld  oppose  a  technical 
difficulty  to  the  enforcement  of  the  claim  at  law  on  the  simple 
contract  of  the  partnership;  and  if  so,  a  court  of  equity  would 
be  the  proper  resort  for  redress  against  the  partnership;  and 
there  redress  would  be  had:  OaUe^  Esfr  t.  CaUand^s  Eafr^  7 
Leigh,  694. 

It  is  not  perceiTed  by  what  process  of  calculation  the  court 
below  reduced  the  amount  of  six  thousand  dollars  principal,  as 
found  by  the  jury,  to  the  sum  of  five  thousand  nine  hundred 
and  fifty  doUiurs  and  seventy-two  cents,  for  which  the  judgment 
was  rendered.  Some  abatement  of  the  princii)al  of  six  thou- 
sand dollars  might  have  been  properly  made,  but  I  do  not  per- 
ceive that  any  abatement  that  could  be  justly  claimed,  or  legally 
required,  could  equal  the  amount  made  by  the  court.  But  of 
this  excess  of  the  abatement,  the  defendant  in  error  does  not, 
and  the  plaintiff  in  error  has  no  right  to  complain;  and  there- 
fore it  is  not  a  cause  for  the  reversal  of  the  judgment.  I  am 
therefore  of  opinion  that  the  judgment  should  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Stahabd,  J. 
Judgment  affirmed. 

What  TaAMSAcnoNB  abs  Usuaious:  See  BafwAiM  ▼•  CltiKer,  87  Am.  I>aa 
842;  where  the  cases  in  this  series  are  ooUeoted. 

AiTBB  DiBSOLunoN  ov  Fnm,  Partnxb  can  iror  Gnri  Non  or  Faw 
Kamb  for  past  indebtedness,  without  some  special  authority:  WoodmwiK  t. 
i>oi0fKr,  37  Am.  Deo.  611,  and  note,  where  the  oases  in  this  series  are  ool- 
looted.  For  aathority  of  partner  authorized  to  settle  and  adjust  oopartnenhif 
affairs,  see  Ptrrin  ▼.  JTeene,  36  Id.  759,  and  note. 


Hobslet  bx  al.  v.  Gabth  ev  al.     Samb  v. 

GlUSME    ET   Ali. 

[2  Obattah,  471.] 

RiooKDATioif  OF  A  Debd,  Convetino  Seteral  Traots  of  Laitd  Ltdto  n 
Sbparatb  CoxTNTnES,  in  only  one  of  the  counties,  is  not  effectual  in  regard 
to  the  land  lying  in  the  other  counties,  within  the  true  intent  and 
lag  of  the  statute  regulating  conveyances:  1  Rey.  Code,  e.  M 
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RiooBDDro.— Tract  of  Lavd  Ltxho  Each  Sidb  of  a  Bivbb  Whsoh  b 
THX  DiYiDnro  Lon  between  two  coimties  most  be  ocMisidei^  as  two 
distinct  paroelB  of  land  within  the  trae  intent  of  the  statute  regnUting 
conveyances,  and  the  reoordation  in  one  coonty  of  a  deed  conveying  the 
whole  tnct  is  not  effectoal  in  regazd  to  the  psrt  lying  in  the  other  ooan^. 

BMnTRT  OF  A  Dkbd  u  kot  Affkoxed  bt  thb  Fact  that  the  deed  bean 
dale  the  thirteenth  of  Marah,  while  the  certificate  of  acknowledgnkwl 
describes  it  as  bearing  date  the  thirtieth  of  Maich,  if  the  identity  of  the 
deed  certified  to  and  the  deed  recorded  sofficiently  appears  from  otlMT 
parts  of  said  certificate,  and  its  annexation  to  the  deed. 

Olkbk'b  Ini>obsxicxiit  upon  a  Dbkd  of  WHXzr  It  was  Filxd  fob  Bboobd- 
iiTQ  IS  MOT  CoNCLUSiTB  BviDBHcrB  thoTBof,  bnt  eyidsoce  is  admissiMe  to 
show  the  tme  time  of  filing  ik 

Qonro  to  thb  Clbbx's  OmoB  Just  bbiobb  Mdhiobt  witb  a  ]>bbd  to 
BB  Filed  for  recording,  and,  he  not  being  there,  taking  it  to  his  house 
Jnst  before  sunrise  the  next  morning  and  personally  deliyering  it  to  him, 
stating  the  other  attempt,  does  not  make  it  good  as  a  reoorded  deed  frooi 
sooh  prerioos  day,  bat  only  from  the  time  of  its  aotoal  deUreiy  to  tiis 
dark. 

Bill  in  equity.  QtaOi  &  Oolqait  and  Ofsame  &  Mosby  n* 
tforered  jndgmenis  against  HotbIbj,  in  the  saperior  court  of 
Amherst  ooanty,  at  the  term  commenoing  April  1, 1836,  and  ez- 
eoutiona  iseaed  thereon  were  retomed  miOa  bona.  These  suits 
were  then  commenoed  for  the  purpose  of  setting  aside  three 
deeds  ezeonted  by  said  Horslej.  One  deed  oonvejed  lands 
lying  in  the  oonnties  of  Nelson,  Amherst,  Buckingham,  and 
Ghreenfarier,  and  lots  in  the  city  of  Richmond,  to  two  trustees, 
in  trust,  to  indemnify  certain  sureties  and  creditors  therein 
mentioned.  The  bill  charged  that  the  deeds  were  all  made  to 
hinder,  delay,  and  d^raud  creditors,  but  this  ground  was  aban- 
doned. The  bill  also  alleged  that  the  first  was  not  recorded  in 
time  to  defeat  the  lien  of  the  plaintiffs  judgments,  which  is  the 
only  controYersy  before  this  court.  This  deed  couTcyed  a  body 
of  land  called  the  ''Elk  Mills  Tract,"  consisting  of  between 
eleren  hundred  and  twelve  hundred  acres.  This  tract  lies  on 
both  sides  of  the  James  river  and  in  the  counties  of  Nelson,  Am- 
herst, and  Buckingham.  The  whole  had  been  held  and  culti- 
vated by  Horsley  as  one  tract,  and  offered  for  sale  as  such,  but 
he  refused  to  s^  it  in  separate  parts.  The  deed  was  finished 
on  the  thiriy-first  of  March,  1836,  three  counterparts  made,  one 
for  each  of  the  counties,  and  all  were  intended  to  be  dated 
March  80th.  The  copyist  dated  the  counterparts  for  Amherst 
and  Buckingham  as  the  thirteenth,  which  mistake  not  being 
noticed  the  certificates  of  acknowledgment,  annexed  thereto, 
describe  them  as  bearing  date  March  30th.  The  counterpart 
sent  to  Buckingham  was  not  finished  until  nine  p.  m.  of  the 
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Uurty-fixsty  and  immediately  sent  by  a  meeeenger^  who  aniTed 
at  the  clerk's  office  of  the  county  court  a  little  before  twelve 
o'dook;  not  finding  any  one  there,  he  went  just  before  sunrise 
the  next  morning  to  the  house  of  the  derk,  and  gaye  him  the 
deed,  informing  him  that  he  had  arriyed  at  the  office  the  evening 
before,  before  twelve  o'clock,  which  being  confirmed  by  another 
person,  the  clerk  indorsed  the  deed  as  left  with  him  the  thirly- 
first  of  March,  and  stated  it  as  such  in  his  returns  to  the  county 
court.  At  the  hearing  the  causes  were  united,  and  a  decree  en- 
tered that  none  of  the  deeds  were  fraudulent,  that  the  above 
trust  deed  was  not  recorded  until  April  1st,  and  not  superior  to 
the  plaintiffs'  judgment  liens,  and  leaving  open  the  question 
whether  the  misrecital  in  the  certificates  of  the  date  of  the  coun- 
terpart sent  to  Amherst  and  Buckingham  counties,  avoided  the 
re^stry  of  them.  From  this  decree  the  parties  claiming  under 
the  trust  deed  appealed. 

Tai^jioT  and  Leigh^  tor  the  appellants. 

Lyons,  Uiacfarland,  and  Stanard,  for  the  appellees. 

By  Court,  Baldwin,  J.  The  court  is  of  opinion,  that  where  a 
deed  conveys  several  tracts  of  land  lying  separately,  in  differ- 
ent counties,  the  recordation  thereof  in  only  one  of  the  counties 
is  not  effectual,  in  regard  to  the  tract  or  tracts  lying  in  the  other 
county  or  counties,  within  the  true  intent  and  meaning  of  the 
statute  regulating  conveyances:  1  Bev.  Code,  c.  99;  and  there- 
fore, that  the  deed  of  trust  in  the  proceedings  mentioned,  made 
by  John  Hordey  and  wife  in  March,  1836,  to  Frederick  M. 
Cabell  and  Alexander  Mundy  as  trustees,  though  recorded  in 
Oie  counties  of  Nelson,  Amherst,  and  Buckingham,  is  null  and 
void  in  regard  to  the  lands  conveyed  by  said  deed  lying  in  the 
couniy  of  Greenbrier,  and  the  lots  lying  in  the  ciiy  of  Bich- 
mond,  as  against  the  creditors  of  said  Horsley,  by  judgments 
against  him  recovered  in  the  courts  of  this  commonwealth  be- 
fore the  due  recordation  of  said  deed  in  the  cotmiy  of  Green- 
brier and  diy  of  Bichmond  respectively. 

And  the  court  is  further  of  opinion,  that  where  a  navigable 
stream  is  the  dividing  line  between  two  counties,  and  so  sepa- 
rates lands  conveyed  by  deed,  as  to  throw  part  thereof  into  the 
conniy  on  one  side  of  said  stream,  and  port  thereof  into  the 
oouniy  on  the  opposite  side  of  the  same,  the  parts  so  separated 
must  be  regarded  as  distinct  tracts  lying  in  different  counties, 
within  the  true  intent  and  meaning  of  said  statute;  and  the 
leoordation  of  such  deed  in  one  of  the  counties  is  not  effectual 
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in  regard  to  the  port  lying  in  the  opposite  oounly;  and  there* 
fore,  that  the  xeoordation  of  the  deed  of  tmst  aforesaid  in  the 
counties  of  Nelson  and  Amherst,  is  null  and  Toid  in  regard  to 
all  the  lands  which  it  conveys,  lying  in  the  county  of  Bucking- 
ham,  as  against  the  creditors  of  said  Hordey,  by  judgments 
against  him  recoyered  in  the  courts  of  this  commonwealth  be* 
fore  the  due  recordation  of  said  deed  in  the  counfy  of  Buokingr 
ham.  And  the  court  is  further  of  ojunion,  that  though  the  ap- 
parent date  of  the  counterpart  of  said  deed  of  trust,  which  was 
recorded  in  the  couniy  of  Amherst  is  the  thirteenth  of  Marbh, 
1836,  and  the  certificate  by  the  justices  of  the  acknowledgment 
thereof  by  the  grantor  Horsley,  describes  the  same  as  bearing 
date  on  the  thirtieth  of  March,  1836,  yet  that  this  does  not 
affect  the  validity  of  the  recordation  of  said  counterpart  in  the 
county  of  Amherst,  inasmuch  as  the  identity  of  said  counter- 
part with  that  mentioned  in  the  said  certificate  of  the  justices, 
sufficientiy  appears  from  other  parts  of  said  certificate,  and  the 
annexation  thereof  to  said  counterpart.  And  the  same  is  equally 
true,  mtUcUia  mutandia^  in  regard  to  the  counterpart  of  said  deed 
which  was  recorded  in  the  county  of  Buckingham. 

And  it  appears  to  the  court,  that  the  certificate  of  the  dedc 
of  the  county  court  of  Buckingham,  indorsed  on  the  counter- 
part of  the  said  deed  of  trust  which  was  recorded  in  that 
county,  states  that  the  same  was  filed  in  his  office  on  the  thirty-^ 
first  of  March,  1836,  and  upon  the  certificate  of  acknowledg- 
ment thereto  annexed,  admitted  to  record;  and  also,  that  in 
a  list  of  conveyances  returned  by  said  derk  to  said  county 
court,  as  by  him  admitted  to  record,  which  list  was  entered  on 
the  minutes  of  said  court,  the  said  counterpart  is  stated  1^  him 
to  have  been  admitted  to  record  on  the  same  thirty-first  of 
March,  upon  the  certificate  of  two  justices.  But  it  also  appears 
to  the  court,  that  in  truth  and  in  &ct  the  said  counterpart  was 
not  filed  in  said  office,  nor  delivered  to  said  clerk  for  recorda- 
tion, until  and  upon  the  first  day  of  April,  1836,  and  that  the 
fact  in  regard  to  that  matter  was  knowingly  and  willfully  mis- 
stated by  said  derk  in  his  said  certificate  and  in  the  list  of  con- 
veyances returned  by  him  as  aforesaid.  The  court,  notwith-r 
standing,  is  satisfied  from  the  evidence,  and  believes,  without 
hesitation,  that  in  said  misstatements  the  said  clerk  was  gov? 
emed  by  no  ill  intent,  but  by  a  misapprehension  of  his  duty  in 
that  respect.  Still,  however,  the  said  certificate  was  improper 
and  unlawful,  and  agaiost  the  truth  of  the  case;  and  the  eflbc^ 
of  it,  if  available,  is  to  gi^e  to  the  said  deed  of  trust  priority 
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the  jadgmentB  in  the  proceedings  mentioned  xeooTered  hj  the 
appellees;  and  thereby  to  operate  as  a  fraud  upon  them  in  favor 
of  the  appellants  claiming  under  said  deed  as  cestuis  que  (rati 
therein^  and  in  oonsequenoe  of  the  act  of  the  person  who  deliv- 
ered  the  same  to  said  clerk  for  recordationy  and  who  must  be 
regarded  as  their  agent  in  that  matter.  The  court,  therefor*., 
without  expressing  an  opinion  as  to  the  effect  of  said  certificate 
upon  the  rights  of  third  persons  claiming  as  purchasers  without 
notice,  is  of  opinion,  that  as  between  the  parties  in  these  causes, 
the  said  deed  must  be  treated,  in  a  court  of  equity,  as  admitted 
to  record  in  the  cotmiy  of  Buckingham,  not  on  the  thirty-first 
of  March,  but  on  the  first  of  April,  1836,  and  must  be  post- 
poned to  the  said  judgments  recovered  by  the  appellees  at  the 
April  term,  1836,  of  the  circuit  superior  court  of  Amherst 
couniy,  and  which  have  relation  to  the  said  first  day  of  AprQ; 
that  being  the  first  day  of  said  term. 

Wherefore  the  court  is  of  opinion,  that  there  is  no  error  in 
the  said  decree.  The  same  is  therefore  affirmed  with  costs  to 
the  appellees;  and  the  causes  are  remanded  to  the  court  below, 
to  be  further  proceeded  in  according  to  the  principles  above  de- 
clared. 

Cabell,  P.,  and  Stasabd,  J.,  absent. 


iBBiGULABiTm  QT  BsooRDino  1>sxD0,  BivaoT  OF:  See  note  to  Bawjftr  ▼. 
Adorns  30  Am.  Dea  463. 

BlOOBD  OF  A  DeKD  TaKBS  EtFEOV  TBOM  THX  MomilT  OF  ITS  DmvxBT  te 
the  reoording  offioer:  Booth  v.  Ba/mum^  23  Am.  Dea  839.  See,  a]eO|  MtUa  t. 
Ar^M,  32  Id.  683;  i^icAoZ*  v.  i?<yiioMf,  36  Id.  238. 

In  Cktrper  v.  McDovxU,  5  Oratt.  239,  the  oonrt,  per  Beldwin,  J.,  My: 
"The  decuioii  in  BonUy  etc>  v.  Cfarth  etc,,  rests  npon  the  gronnd  of  fnad 
■nd  has  no  application  to  the  present  case,  in  which  there  was  no  fraod,  bat 
a  mere  irregnlarity,  overreaching  no  sabsisting  lien,  and  doing  no  injnstioe.'* 
In  that  case  the  clerk  bad  indorsed  on  the  deed,  that  it  was  on  that  day  ex- 
hibited in  his  office,  acknowledged  by  the  parties  thereto,  and  admitted  to 
record,  when,  in  fact,  the  deed  was  acknowledged  and  the  certificate  in- 
dorsed thereon  oat  of  the  office,  and  was  then  taken  by  the  clerk  to  the  office 
■nd  deposited  there.  A  bill  in  eqnity  was  brooght  by  a  sabsequent  jadg- 
ment  creditor  to  set  aside  the  deed,  alleging  those  facts,  bat  theooort  heU 
ttat  the  deed  WM  wOid  as  a  reooffded  deed  from  the  date  of  the  osrtifiQate. 


898  Beall-u  adm'r  v.  Taylor's  Adi^r.      [Yirginia. 

BeAIiL^S  Adm'b  v.  TaYLOB^S  Adm'b  ET  All. 

{9  GmAXXAir,  689.] 
JUDOMXHT    nr    MABTLAJn)    UPON  A  COTBNANT,  BorBIKQ    UVQir   THB  OOfVB- 

vamtob'b  HEiBa,  is  not  so  merged  with  the  oovenaat,  the  ezeoatioo 
thereon  having  heen  returned  "  no  eflEeots,**  m  to  prevent  the  oovenantee 
from  prooeeding  npon  the  covenant  against  the  hein  of  the  deeeated 
oovenantor  in  respect  to  reel  assets  in  Virginia. 
Wbsbs  It  18  Sought  to  Chabos  thi  Hsnta  upon  tboi  Bond  of  tbbb 
Ancbstob,  the  penonal  representative  is  a  necessary  party  for  their  pro- 
tection, and  in  order  that  the  personal  assets  should  be  applied  for  their 
relief,  as  far  as  they  may  go,  towards  the  extingnishmsnt  of  the  debt. 


Bill  in  equity  by  Beall's  administzator  and  Oliyer  OromweU 
against  iihe  administrator  and  heirs  of  Jacob  Taylor,  alleging 
that  Cromwell  sold  Taylor  oertain  land  in  Maryland;  that  the 
sale  was  eTidenced  by  a  covenant  binding  the  heirs  of  both  par- 
ties; that  Cromwell  had  obtained  a  judgment  in  Maiyhind  upon 
the  covenant  against  Taylor;  that  execution  thereon  had  been 
returned  ''  no  effects;''  that  since  then  Taylor  had  moved  into 
Viiginia,  acquired  land  there,  and  died,  which  land  had  de- 
scended to  his  heirs;  that  Cromwell  had  obtained  judgment  in 
Viiginia  against  Taylor's  administrator  for  the  benefit  of  Beall's 
administrator,  upon  the  judgment  obtained  in  Maryland,  and 
that  execution  thereon  had  been  returned  ''no  effects,"  and 
praying  that  the  assets  in  the  hands  of  the  administrator  be  ap- 
plied upon  said  judgment,  and  that  the  Lmd  descended  to  the 
heirs  be  sold  to  satiirfy  the  balance  of  the  judgment.  The  heirs 
and  administrator  of  Taylor  were  made  parties,  and  demurred. 
The  demurrer  was  sustained  and  the  bill  dismissed,  from  which 
decree  Beall's  administrator  appealed. 

PaUoUy  for  the  appellant. 

Caolce^  for  the  appellee. 

By  Court,  Allsh,  J.  The  court  is  of  opinion  that  the  judg- 
ment obtained  in  the  state  of  Maryland,  against  the  intestate  of 
the  appellees,  not  being  a  judgment  of  a  court  of  record  in  this 
state,  did  not  so  merge  the  original  specialty  executed  by  the 
intestate  as  to  prevent  the  appellant  from  proceeding  upon  said 
specialty  against  the  representatives  of  the  intestate  in  Virginia, 
in  respect  to  real  assets  in  Virginia.  The  court  is  further  of 
opinion,  that  the  administrator  was  properly  made  a  defendant 
to  have  an  account  of  the  assets;  and  where  it  is  sought  to 
charge  the  heirs  upon  the  bond  of  their  ancestor,  the  personal 
representative  is  a  necessary  party  for  their  protection,  and  in 
order  that  the  personal  assets  should  be  applied  for  their  relief. 
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as  far  as  thej  may  go  towards  the  extinguishment  of  the  debt. 
The  court  is  therefore  of  opinion,  that  there  was  error  in  the 
decree  of  the  circuit  superior  court  in  sustaining  the  demurrera 
to  the  bill;  the  said  decree  is  therefore  reversed  with  costs;  and 
this  court  proceeding  to  make  such  decree  as  the  said  circuit 
court  ought  to  have  made,  it  is  adjudged,  ordered,  and  decreed 
that  said  demurrers  be  OTermled;  and  the  appellees  ordered  to 
answer;  and  this  cause  is  remanded  for  further  proceedings^  to 
be  had  in  pursuance  of  this  decree. 

Cabell,  P.,  and  Bbooex,  J.^  absent. 


Lni**ii/li_ni*» 


OF  THE  POOB  OF  NOBFOLK  V.  BaNK  OF 
YlBGraiA  ET  Ali. 


(3  OmATXAV,  644.] 

PiBVGirAL  19  All  Cases  whsbs  Hb  can  Traos  bib  PaonnBrT,  whellMr  II 
be  in  the  haadi  of  the  agent,  or  of  his  ropreeentfttivee,  or  aaognees,  !■ 
entitled  to  redaim  it»  UDlees  it  has  been  transferred  boma  JUIs  to  a  por- 
ehaaer  of  it,  or  aaaignee  for  Talne,  without  notioe. 

Babk  BacEnmia  Chbok  vor  CoLLBonoN  fbom  Aobht,  witb  Notiob  tbav 
It  Bblohobd  to  bib  Pbin gipal,  can  not»  alter  the  death  of  the  agent, 
leaving  an  ineolvent  estate,  apply  the  prooeeds  of  the  ohedk  to  his  pri- 
vate debt  to  the  bank. 

Bill  by  orerseers  of  the  poor  of  Norfolk  against  the  Bank  of 
IHrginia,  to  restrun  them  from  paying  away  the  proceeds  of  a 
certain  check  left  there  for  collection  by  one  Langhome.  The 
administrator  of  Cooke  was  also  made  a  party  to  the  bilL  At  the 
hearing,  the  oonrt  dissolTed  the  injunction  and  dimfnissed  the 
bill.  Complainants  appealed.  The  other  facts  appear  in  fha 
opinion. 

Leigh  and  Johnmm,  for  the  appellants. 

Bobmson^  for  the  appellees. 

Stahabd,  J.  James  H.  Langhome  was  the  attom^  of  the 
appellants  in  a  suit  in  which  a  judgment  was  recoTered  by  them, 
for  two  thousand  one  htmdied  and  ten  dollars  and  fifiy-nine 
cents,  and  eight  dollars  and  ninety-three  cents  costs,  against 
the  administrator  of  M.  Cooke.  On  the  day  the  judgment  was 
rendered  the  administrator  of  Cooke  gave  Langhome  a  check  in 
these  words:  ''  Cashier  of  Farmers'  Bank  at  Norfolk,  pay  to  J. 
H.  Langborne,  attorney,  two  thousand  one  hundred  and  nine- 
ti^n  dollars  and  fifty-two  cents  in  full  of  a  judgment  in  favor 
of  the  overseers  of  the  poor  oi  Norfolk  couniy  against  the  estate 
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of  Mordecfti  Cooke,  deoeased,  rendered  the  tweniy^fiist  instuil 
(Signed)  M.  Cooke." 

This  check  was  deposited  in  the  bank  of  Yixginia  at  Pori^ 
mouth,  for  collection,  and  was  collected  by  the  bank,  and  the 
money  ^^as  put  1^  the  bank  to  the  credit  of  Langhome.  In  a 
few  days  thereafter  Langhome  suddenly  died,  leading  the 
money,  or  the  amount  thereof,  to  his  credit,  except  two  small 
sums  for  which  he  had  checked,  in  the  Bank  of  Virginia  at 
Portsmouth:  and  on  the  day  of  his  death,  a  note  of  his  tiiat  had 
been  negotiated  at  said  bank,  fell  due.  The  appellants  claim 
thip  money  or  the  credit  therefor  in  the  bank,  as  the  specific  and 
identified  proceeds  of  the  claim  on  Cooke.  The  Bank  of  Yixginia 
claims  to  set  off  against  the  credit  therefor,  the  debt  of  lang- 
home to  the  bank,  that  became  due  on  the  day  of  Langhome's 
death:  and  the  administrator  of  Langhome  claims  it  as  assets  of 
his  estate,  to  be  disposed  of  in  a  due  course  of  administration* 

The  well-settled  principles  of  law  entitle  a  principal,  in  all 
cases  where  he  can  trace  his  property,  whether  it  be  in  the 
hands  of  the  agent,  or  of  his  representatiYes,  or  assignees,  to 
reclaim  it,  tmless  it  has  been  transferred  bonajidey  to  a  purdiaser 
of  it,  or  assignee  for  value,  without  notice.  In  such  cases,  it  is 
wholly  immaterial  whether  the  property  be  in  its  original  state, 
or  has  been  conyerted  into  money,  securities,  negotiable  instru- 
ments, or  other  property;  if  it  be  distinguishable,  and  separable 
from  the  other  property  or  assets;  and  has  an  earmark,  or  other 
appropriate  identity:  Ihyhr  y.  Plumer^  3  Mau.  &  Sel.  562;  VeU 
y.  mtchd,  4  Wash.  105;  Thamp9(m  y.  PerHns,  8  Mason,  232; 
BcoU  y.  Siurman,  Willes,  400;  Whiiecomb  y.  Jacob,  1  Salk.  160; 
Jackson  y.  Clarke^  1  You.  &  Jer.  216. 

The  product,  or  substitute  of  the  original  thing,  has  the  na- 
ture of  the  original  thing  itself  imparted  to  it,  as  long  as  it 
can  be  ascertained  to  be  such  product,  or  substitute;  and  the 
right  of  the  principal  thereto  ceases  only  when  the  means  of 
ascertainment  fail;  and  this  is  the  case  when  the  subject  is 
turned  into  money,  and  is  mixed  and  confounded  in  a  general 
mass  of  the  same  description,  and  becomes  incapable  of  being 
distinguished  from  the  mass  of  the  moneys  of  the  agent.  Un- 
der the  influence  of  this  doctrine  of  the  law,  if  an  agent  should 
sell  the  goods  of  the  principal,  the  purchaser  may  be  held  re- 
sponsible to  the  principal;  or  the  principal  is  entitled  to  any 
negotiable  or  other  securities  for  the  purchase  money,  unless 
they  should  have  passed  into  the  hands  of  an  assignee  for  yalua 
without  notice;  and  (subject  to  the  like  qualification)  to  seouri- 
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ties  or  property  for  which  the  original  secoxities  may  ha^e 
been  sabstitutod;  or  into  which  they  may  have  been  conyerted; 
and  (where  money  has  been  receiyed  by  the  agent)  to  the  spe- 
eifiio  money,  when  it  can  be  identified;  as  where  it  has  been  kept 
apart  from  other  money,  as  money  in  a  bag,  or  coin  marked  for 
the  purpose  of  being  distinguished. 

Bach  being  the  doctrine  of  the  law,  the  question  is,  does  the 
case  under  consideration  present  a  fit  occasion  for  its  applica- 
tion in  fayor  of  the  appellants,  the  principals  claiming  title  to 
the  debt  due  from,  or  found  in  the  hands  of  the  Bank  of  Vir- 
ginia t  In  other  words,  is  not  that  fund,  or  debt,  sufficiently 
identified  as  the  product  of  the  claim  of  the  principals,  on  the 
estate  of  Mordecai  Cooke?  It  was  conceded,  as  it  ought  to 
haye  been,  by  the  counsel  of  the  appellee,  that  if  there  had 
been  nothing  to  the  credit  of  Langhome,  in  the  Bank  of  Yix^ 
ginia,  at  the  time  he  deposited  the  check  for  collection,  and  when 
it  was  collected,  and  passed  to  his  credit  on  the  books  of  the 
bank,  that  that  credit  would  haye  been  completely  identified  as 
the  proceeds  of  the  api)ellants'  claim;  and  they  would  be  en- 
titled to  it;  but  it  is  urged  that  the  then  existing  credit  to  him 
of  one  dollar  and  fifty-eight  cents,  was  a  subject  with  which  the 
ooUection  of  the  check,  by  being  passed  to  his  credit,  was 
mingled,  and  thereby  his  receipt  as  agent  was  mixed  and  con- 
founded therewith;  and  the  title  of  his  principals  to  the  fund 
or  credit  arising  from  the  check  has  been  lost,  and  they  are  but 
creditors  of  langhome  for  the  amount  of  the  check.  To  this 
proposition  I  can  not  assent.  The  credits  to  Langhome  with 
the  bank  are  seyeraUe,  and  the  sources  of  each  distinctly  iden- 
tified. The  bank,  in  its  entries,  is  chargeable  with  two  distinct 
sums,  one  for  the  money  of  Langhome,  the  other  the  proceeds 
of  the  claim  of  the  appellants.  They  are  as  distinct  and  dis- 
tinguishable as  they  would  be  were  they  in  separate  parcels,  in 
the  hands  of  Langhome,  with  labels  on  each,  designating  the 
sources  from  whence  they  were  deriyed.  In  the  case  of  an 
agent  selling  on  credit,  the  principal  is  entitled  to  claim  the 
money  from  the  purchaser;  and  it  neyer  has  been,  as  far  as  I 
am  informed,  contended,  certainly,  I  think,  not  adjudicated, 
that  the  principal  would  lose  his  title  to  claim  from  the  pur- 
chaser, the  amount  for  which  his  goods  may  haye  sold,  because 
the  purchaser  was  indebted  to  the  agent  for  sales  of  his  own,  or 
other  property. 

It  is  objected  that  the  rights  of  the  parties,  on  the  facts  of 

this  case,  are  such  as  they  would  be  had  Langhome  reedyed 
Dm.  yoL.  xLiy— » 
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the  money  on  fhe  check  from  the  FaHnen*  Bank,  and  deposited 
that  money  to  his  credit  in  the  Bank  of  Viiginia.  The  diffar- 
ence  between  the  cases  would  be,  that  in  the  case  supposed^ 
there  might  be  a  defect  of  proof,  as  to  the  identity  of  the  money 
received  from  the  Farmers'  Bank  by  Langfaome,  with  that  de- 
posited by  him  in  the  Bank  of  Virginia.  Bat  sappose  that  fact 
folly  proved  or  admitted,  and  forming  a  part  of  the  supposed 
case,  the  adjudications,  before  cited,  would  sustain  the  title  of 
the  appellants  to  the  credit  on,  or  debt  due  from  the  Bank  of 
Virginia,  arising  from  such  deposit  Those  adjudications  sus* 
tain  that  title  as  between  the  appellants^wd  Liuighome,  to  the 
debt  created  by  passing  the  specific  money  to  the  hands  of  a 
third  person,  and  taking  his  note  therefor;  or  to  goods  or 
property  purchased  with  the  specific  money.  And  betweeo 
such  a  case  and  the  case  supposed,  no  distinction  is  perceived. 
The  utmost  effect  that  can  be  ascribed  to  the  acts  of  Langhome, 
and  the  collection  of  the  check  by  the  Bank  of  Virginia,  is  to 
create  a  debt  from  the  Bank  of  Virginia,  in  the  name  of  the 
agent,  out  of  the  speoiflo  and  distinctly  tneed  funds  of  hii 
principals;  and  the  law,  according  to  the  adjudications,  sustains 
the  title  of  the  principals,  in  the  precise  case  so  defined. 

The  title  of  the  appellants  to  the  credit  in  the  bank  neces- 
sarily overreaches  the  claim  of  the  bank  to  set  off  against  that 
eredit  the  debt  of  Langhome,  that  credit  with  the  bank  having 
in  its  creation  imparted  to  the  ofBoers  of  the  bank  full  and  dis- 
tinct notice  that  it  arose  from  the  debt  of  Oooke's  estate  to  the 
appellants.  On  the  face  of  the  check  collected  by  the  bank,  it 
was  for  money  that  Langhome  was  to  receive  as  the  agent  of 
the  appellants.  The  approriation  of  it  by  Langhome  to  the 
payment  of  his  private  debt,  would  have  been  a  gross  breach  of 
trust,  and  the  bank,  or  its  officers,  consenting  to  such  appropri- 
ation, with  full  notice  of  the  trust,  would  be  participant  in  the 
breach  of  it,  and  chargeable  as  if  no  such  appropriation  ha<l 
been  attempted.  Surely,  if  the  law  would  not  have  allowed  the 
discount  of  Langhome's  debts  to  be  effectual,  though  expressly 
agreed  to  by  him  and  the  bank,  it  will  not  sustain  the  daim  of 
discount  or  set-off  as  the  legal  consequence  of  the  same  facts, 
unaided  by  the  express  agreement  of  the  parties. 

The  other  judges  concurred. 

Decree  of  the  court  below  reversed,  and  decree  rendered  in 
favor  of  the  appellants  against  the  bank  for  the  amount  due 
them,  after  deducting  Langhome's  commissions. 

Baldwin,  J.,  absent. 
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Habeas  ooRPim.    The  opinion  states  the  Isots. 


and  Wathington^  for  tbe  prisoner. 

Baxter f  attorney  general^  and  Caabie^  for  the  oommoniresltli* 

^y  Court,  GHBisnAv,  J.  This  is  an  application  on  the  part  of 
John  Williams  to  this  court,  praying  the  writ  of  habeaa  corpuB, 
and  that  he  may,  by  this  court,  be  discharged  from  custody.  In 
his  petition,  he  states  that  he  was  indicted  at  the  late  term  of 
the  dicoit  superior  court  of  law  and  chancery  for  the  county  of 
Henrico  and  oily  of  Biohmond,  for  larceny;  that  he  was  put 
upon  his  trial  on  the  twenty-eighth  of  October,  and  afterwards 
on  the  same  day,  the  jury  sworn  in  his  case,  after  haying  heard 
the  same,  were  sent  out  to  consult  of  their  rerdict;  and  not  be- 
ing aUe  to  agree,  were,  on  the  adjournment  of  the  court  on  that 
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day,  committed  to  the  care  of  the  eheriff  and  he  was  remanded  to 
jail.  That  on  the  twenty-ninth  of  the  same  month  he  was  again 
set  to  the  bar,  and  the  jury  were  brought  into  court,  and  not  hav- 
ing agreed  on  a  yerdict,  were  again  committed  to  the  custody  of 
the  sheriff,  and  he  again  remanded  to  jail.  That  on  the  thir- 
tieth of  the  same  month,  he  was  again  set  to  the  bar,  and  the 
jury  were  again  brought  into  court,  and  not  having  agreed  on  a 
▼erdict,  were  again  committed  to  the  custody  of  the  sheriff,  and 
after  some  time,  were  again  on  the  same  day,  brought  into 
court,  and  declared  that  it  was  impossible  for  them  to  agree; 
and  that  thereupon  the  court  made  the  following  order:  **  That 
the  court  declared  it  as  its  conviction ,  that  there  was  no  possibility 
of  the  said  jury  rendering  a  verdict  during  the  term,  and  that 
the  further  detaining  them  would  be  a  hardship  upon  them, 
and  would  not  promote  public  justice,  nor  benefit  the  accused." 
Whereupon  it  was  ordered  by  the  court  that  the  said  jury  be 
discharged,  and  he  (the  petitioner)  again  remanded  to  jail;  to 
which  order,  discharging  the  jury,  the  petitioner  objected. 

The  writ  has  been  awarded  by  this  court,  and  the  same  is  xb- 
turned,  together  with  the  return  thereon,  and  the  body  of  the 
petitioner.  It  appears  from  the  return  and  the  record  of  the 
said  case,  which  is  made  a  part  of  the  return,  that  the  facts  set 
forth  in  the  said  petition  are  true,  and  that  the  said  petitioner 
is  detained  in  custody  for  no  other  cause. 

The  question  presented  for  the  consideration  of  the  court  is, 
whether  the  court,  in  a  case  of  felony,  can  properly  discharge 
the  jury  who  axe  sworn  in  the  case,  without  the  consent  of  the 
accused,  merely  because  the  jury  can  not  agree?  We  think  the 
courts  have  not,  and  ought  not  to  have  such  power.  No  such 
practice  has  ever  prevailed  in  Virginia;  and  so  far  as  the  judged 
now  composing  this  court  are  informed,  this  is  the  first  instance 
in  which  it  has  ever  been  done  or  attempted.  In  looking  to 
England,  we  do  not  find  such  power  to  have  been  exercised  or 
claimed  there.  In  looking  to  our  sister  states,  we  find  the  prac- 
tice has  varied;  in  some  of  them,  to  wit,  in  New  York  and 
Massachusetts,  the  courts  have  claimed  and  exercised  this 
power:  See  the  cases  of  People  v.  OlcoU,  2  Johns.  Oas.  801  [1 
Am.  Dec.  168];  People  v.  Ooodwin,  18  Johns.  187  [9  Am.  Deo. 
208];  People  v.  Oreen,  18  Wend.  55;  CommonweaUh  v.  Bowden^ 
9  Mass.  494;  OommonweaUh  v.  Purchase^  2  Pick.  521  [13  Am. 
Dec.  452].  In  Pennsylvania,  the  judges  have  denied  the  powen 
See  the  cases  of  CommonweaUh  v.  Cook,  6  Serg.  A  B.  577  [9 
Am.  Deo.  465];  Cammamoeallh  v.  Clue,  8  Bawle,  498.    We  in- 
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dine  to  the  views  and  reasoning  of  the  courts  of  Pennsylyania 
on  this  important  question. 

This  court,  in  the  case  of  The  CommonweaUh  ▼.  FeUs^  9  Leigh, 
613,  decided,  that  the  court  might  properly  discharge  the  jury 
in  a  case  of  felony,  whenever  a  necessity  for  so  doing  existed; 
and  dted  as  authority  the  cases  of  TJie  King  v.  Ann  Scdtbert^ 
Leach's  0.  0.  620;  Rex  v.  Stevenson,  Id.  546;  and  The  King  v. 
Edwards,  4  Taunt.  309.  In  the  case  of  Ann  Scalbert,  after  the 
jury  were  sworn,  one  of  them  fell  down  in  a  fit.  In  the  case  of 
The  King  v.  Stevenson,  the  prisoner  hijnself  became  suddenly 
ill,  and  unable  to  attend  t6  his  defense.  In  the  case  of  The 
King  v.  Edwards,  3  Camp.  207,  one  of  the  jury  became  ill,  and 
unable  to  attend  to  the  examination  of  the  case.  In  FeWs  Case^ 
the  jury  had  been  kept  together  nine  days;  the  health  of  one  of 
the  jurors  was  suffering  materially  from  the  long  confinement; 
and  the  personal  attentions  of  another  juror  were  required  by 
his  wife,  whose  peculiar  and  delicate  situation  rendered  it 
proper  and  necessary. 

In  that  case,  the  judge  before  whom  the  case  was  tried,  dis- 
charged the  jury;  and  this  court  afBrmed  the  decision,  and  de- 
cided that  the  facts  of  that  case  showed  a  case  of  necessity, 
which  rendered  the  discharge  proper.  But  while  we  approve  that 
decision,  we  think  that  mere  inability  on  the  part  of  the  jury  to 
agree,  presents  no  such  case  of  necessity.  We  think,  moreover, 
the  exercise  of  such  a  power  or  discretion  ought  not  to  be  al- 
lowed: that  the  accused  is  entitled  to  be  tried  by  the  jury  he  has 
selected  in  the  first  instance,  unless  there  be  some  imperious 
necessity  for  their  discharge;  in  which  event  another  jury  may 
properly  be  sworn  to  try  him.  The  practice  in  Virginia  has 
been,  in  the  case  of  a  hung  jury  in  a  trial  for  felony,  either  to 
adjourn  the  court  at  the  end  of  the  term,  taking  no  notice  of 
the  jury;  in  which  case  they  are  necessarily  discharged  by  oper- 
ation of  law,  or  else  to  call  the  jury  in  and  discharge  them 
simultaneously  with  the  final  adjournment  of  the  court:  which 
practices  this  court  approve  and  think  right. 

The  court  are  unanimously  of  opinion,  that  the  petitioner, 
for  the  reasons  stated,  is  entitled  to  his  discharge;  and  do  so 
decide. 

The  prisoner  discharged. 

BoBSBTSON,  J.,  absent. 


Illegal  I>i8CHAitox  of  Jfrt  m  ORDtniAL  Oasis:  See  8taie  v.  MeKee,  21 
Am.  Dec.  499,  and  note  SO^SOS,  where  the  mibjeot  is  diaeaned  at  length, 
and  prior  oaaee  in  this  ■eriea  collected.    See  also  Mahala  v.  State^  81  Id.  691. 
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Wabbsn  V,  Allbb  BT  AL. 

[1  Pimnr,  479.] 

lAia  ov  vm  Wholb  ov  a  Chattkl  bt  Oni  Tekaxt  nr  onofov,  li  aite* 
Jury  for  whloh  the  other  may  maintain  trover  or  trtupiM  ijgnhut  hhi, 

Tbispabb.    The  opinion  states  the  facts. 

J.  J7.  KnawUonf  for  the  plaintiff  in  enor. 

Noffgle  and  Whiiout  for  the  defendants  in  error. 

By  Oonrt,  Duinr,  0.  J.  The  plaintiff  in  error,  Warren,  who 
was  plaintiff  below,  brought  his  action  of  trespass  against  the 
defendants,  in  the  district  court  of  Bock  county,  and  at  the  Sep- 
tember term,  1844,  the  case  was  tried  on  the  issue  taken  on  the 
plea  of  not  guilty,  with  notice  of  justification.  It  was  proven 
on  the  trial,  that  about  the  first  of  July,  1842,  the  plaintiff  had 
let  his  field  (the  close  where  the  trespass  is  charged  to  haTC  been 
committed)  to  the  defendants  John  Aller  and  Jesse  Aller,  in 
separate  contracts;  the  south  half  to  John  Aller,  and  the  north 
hidf  to  Jesse  Aller,  to  work  on  the  same  conditions  that  one. 
Charles  Wardle  had  previously  agreed  to  work  the  said  north 
half  of  the  field.  The  terms  of  the  letting  thus  agreed  on,  hj 
reference  to  the  contract  with  Wardle,  are  among  other  things, 
« that  the  defendants  were  each  to  put  in  not  less  than  forty,  nor 
more  than  fifty  acres  of  winter  wheat;  the  ground  to  be  well 
plowed  and  harrowed,  and  the  seeding  completed  on  or  before 
the  tenth  day  of  September;  the  remainder  of  the  ground  to  be 
well  plowed  and  put  into  spring  crops  of  com,  oats,  potatoes. 
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peas,  beaasy  and  barley,  the  quantity  Taiying  aooording  to  the 
condition  of  the  ground,  and  all  the  spiing  orope  to  be  planted  and 
eowed  in  proper  season;  all  crops  to  be  cnt,  gathered,  and 
secured  in  good  season,  and  in  a  proper  and  cleanly  numner;  all, 
including  plowing,  harrowing,  seeding,  and  harresting,  to  be 
done  in  a  hnsbandlike  manner;  the  defendants  to  give  the 
plaintiff  one  half  of  all  the  crops,  to  be  .divided  in  the  following 
manner:  Wheat  and  oats  to  be  cut  and  bound  in  bundles,  and 
put  in  shocks  of  one  dozen  each,  with  caps,  each  {Muiy  then  to 
take  evexy  other  shock,"  etc.  Other  facts,  immaterial  to  the 
question  upon  which  this  case  must  turn,  were  proven  on  the 
trial;  and  then  it  was  proTen  that  defendants,  without  division, 
according  to  the  terms  of  letting,  took  and  carried  away  from 
said  field  a  large  quantity  of  wheat  in  bundle,  taking  every  shock 
as  they  came  to  it,  forbidding  the  plaintiff  from  taking  any  of  the 
wheat,  and  compelling  him,  at  one  time,  to  quit  the  field;  that 
defendants  carried  the  wheat  from  the  field,  to  a  Mr.  Winston's 
farm,  about  a  half  a  mile  distant,  and  stacked  the  sdme.  A 
witness  testified  that  some  short  time  after  he  heard  a  contract 
of  sale  between  one  of  the  defendants,  John  Aller,  and  one 
Osbom,  of  some  wheat,  five  or  six  stacks,  at  Winston's  farm, 
but  did  not  know  what  wheat  it  was.  The  jury  returned  a  ver- 
dict for  the  defendants,  under  the  instructions  of  the  court, 
upon  the  points  raised. 

There  are  several  errors  assigned  on  the  instructions,  and  one 
on  the  ruling  of  the  court,  permitting  the  defendants  to  intro- 
duce and  read  as  evidence  on  the  trial  the  record  of  said  court, 
of  the  proceedings  on  a  reference  and  award  between  the  plaint- 
iff and  one  of  the  defendants  (John  Aller),  to  rebut  the  testi- 
mony of  witness,  John  Warren,  introduced  by  plaintiff,  in 
whicb  testimony  the  witness  testified,  that  "  it  was  referred  to 
the  arbitrators  to  determine  how  much  the  plaintiff  was  bound 
to  pay  defendant  John  Aller,  for  his  services  in  putting  in  the 
fall  crop  of  wheat  on  said  south  half  of  the  field."  We  do  not 
consider  this  ruling  of  the  court  material  to  the  disposition  of 
the  case  in  this  court  We  may  assume  that  the  court  might 
proi>erly  have  ruled  out  this  portion  of  the  witness'  testimony, 
for  the  reason  that  the  reference  and  award  were  the  best  evi- 
dence on  this  point,  but  it  being  received  for  the  plaintiff's  ad- 
vantage, he  can  not  object  to  the  introduction  by  defendants,  of 
the  reference  and  award,  to  rebut  witness'  testimony.  And  the 
objections,  that  they  were  not  pleaded,  and  were  not  between  the 
same  parties,  do  not  apply.     The  error  assigned  on  the  instmo- 
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tion  of  the  conrt,  ''  that  a  mere  sale  is  no  destmction  of  the 
property,  for  which  an  action  of  trespass  will  lie/'  is,  neces- 
sarily,  from  the  evidence,  the  material  question  to  be  decided. 
The  fact  of  sale  was  of  course  an  inquiiy  for  the  jury,  and  was 
the  main  ground  of  recovery  in  the  plaintifiTs  case  in  the  form 
of  action  adopted.  The  principle  is  well  settled,  that  one  ten- 
ant in  common  of  a  chattel,  may  maintain  trespass  against  an- 
other for  a  destruction  of  the  property  held  in  common:  1  Chit. 
Con.  79, 173;  Co.  Lit.  200  (a).  And  the  reason  assigned  is,  be- 
cause his  interest  therein  is  thereby  determined. 

It  was  a  question,  whether  a  sale  of  the  whole  chattel  would 
entitle  one  tenant  in  common  to  an  action  of  trover  or  trespass 
against  another,  but  it  seems  to  be  now  well  settled  by  the  mod- 
em decisions,  that  in  such  cases  the  action  of  trover  or  trespass 
lies  in  favor  of  the  injured  'paxty:  Litt.,  sec.  823;  Co.  Lit. 
200  (a);  WUsoh  v.  Beed,  3  Johns.  175;  Fgnnings  v.  OreenviUe,  1 
Taunt.  241;  Barton  v.  WUUams,  6  Bam.  &  Aid.  396;  Farr  v. 
Smith,  b  Wend.  338  [24  Am.  Dec.  162];  Mersereau  v.  Norton,  15 
Johns.  179;  Vickeryy.  Toft,  D.  Chip.  242;  JTycfe  v.  Stone,  7  Wend. 
867  [22  Am.  Dec.  682].  The  distinction  attempted  to  be  drawn, 
that  for  such  injury,  trover  lies  and  not  trespass,  is  not  estab- 
lished or  recognized  in  the  decisions.  Either  action  may  be 
maintained:  2  Kent's  Com.  250,  note  (a). 

The  effect  and  tenor  of  the  ruling  of  the  court  in  the  instruc- 
tion is,  that  for  a  sale  by  defendants  of  the  chattel,  held  in  com- 
mon with  plaintiff,  the  plaintiff  could  not  recover  in  the  action 
of  trespass;  though  not  given  in  these  precise  terms.  It  is  said 
in  the  decisions,  that  a  distinction  has  been  attempted  between 
the  sale  of  a  chattel  and  a  tortious  destraction,  but  that  is  a  dis- 
tinction not  maintainable.  There  is  unquestionably  a  difference 
in  the  meaning  of  the  terms  when  defined,  but  their  legal  efildct 
upon  tenants  in  common  is  the  same,  and  trover  or  trespass  will 
lie  for  either,  in  favor  of  the  party  injured.  The  other  instruo- 
tions  of  the  district  court,  were  mainly  upon  such  facts  as  con- 
stituted the  plaintiff  and  defendants  (Allers)  tenants  in  common, 
and  are  not  important  to  be  here  considered.  We  are  of  opin- 
ion that  the  court  erred  in  the  instruction  given,  and  should 
have  instructed  that  a  sale  of  the  whole  of  a  chattel  by  one  ten- 
ant in  common,  is  an  injury  for  which  the  other  may  maintain 
trover  or  trespass.  The  court  also  erred  in  overruling  the  mo* 
tion  for  a  new  trial. 

Ordered  that  the  judgment  of  the  district  court  be  and  the 
same  is  hereby  reversed,  with  costs,  and  this  cause  remanded  to 
■aid  eourt  for  further  proceedinirs. 
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Salb  ov  Comkon  Propxrtt  bt  Okx  CkMTBXAirT  x«nden  him  liable  in  tro- 
▼cr  or  trapaas:  See  Freeman  on  Co-tenancy  and  Partition,  sees.  308-3112 
Nowlen  ▼.  CoU^  41  Am.  Deo.  766;  Bain*  ▼.  McNakry^  40  Id.  651,  and  notet 
to  thoee  two  oaaes,  where  the  oases  in  this  series  are  ooUeoted.  CmUra^  see 
toiftorw  T.  JforriB,  Id.  701;  FeM  t.  Clori^  86  Id.  868,  and  note. 


MoGooN  V.  Ibvin. 

[1  Pnnm.  036.] 

Onra. — ^Where  the  testimony  shows  that  the  defendant  sent  a 
to  the  plaintiff  oonoeming  the  matter  in  dispute,  the  answer  to  such 
sage  is  a  part  of  the  rea  guta^  an  inseparable  and  necessary  incident 
to  the  message. 

CtaoiniBTAKOKi  AKD  Abiutt  OV  A  "Babxst  are  a  proper  subject  of  inqnirj 
in  an  action  against  him  for  the  support  and  maintenance  of  his  minot 
childrsn. 

VnoHBORHOOD  BuHOB  OR  NoTOBDEiT  is  the  most  vague  and  uncertain  of 
all  the  tests  of  truth,  and  is  only  received  in  a  few  exceptional  instaneaa 
from  necessity.  It  should  not  be  received  to  show  that  a  person  tried  to 
get  possession  of  his  children  from  their  mother  before  her  subsequent 
marriage;  that  is  a  fact  capable  of  direct  proof. 

Tnmous  Acts  of  a  Mothbb  in  detaining  her  children  from  their  father  do 
not  prejudice  her  subsequent  husband's  right  to  recover  from  such  father 
for  their  support  and  maintenanoe,  if  there  was  nothing  to  show  him  that 
they  were  with  the  mother  at  the  time  of  her  marriage  without  the  con- 
sent of  their  father. 

Whebb  a  Pabbnt  PBBMira  A  Stbakobb  to  Maintain,  Suvpobt,  and  Lr- 
flSBUOT  HIB  Childbxn,  in  no  way  objecting  to  the  act,  but  rather  assent- 
ing and  advising  therein,  the  law  will  presume  that  he  knows  his  obliga- 
tions, accepts  the  services,  and  assumes  to  pay. 

Abbuxpsit  by  Inin  against  McGooiiy  to  recoTer  for  the  ednoa* 
ttoiiy  support,  and  maintenanoe  of  his  minor  children.  Plaintiff 
proved  by  one  witness  that  defendant  had  sent  him  to  inform 
plaintiif  where  and  upon  what  terms  the  children  might  be  edu* 
oated.  Admitting  in  evidence  the  plaintiff's  reply  to  this  mes- 
aage  is  the  first  error  assigned.  The  evidence  showed  that 
McGk>on  had,  by  act  of  the  legislature  of  Illinois,  been  divorced 
from  plaintifl's  wife  previous  to  her  marriage  to  plaintiff.  Thai 
MoGoon  had  placed  their  children  with  one  White,  to  be  main- 
tained, etc  ,  at  his  expense.  That  Mrs.  McGoon,  without  the 
eonsent  of  White,  took  the  children  away  and  refused  to  return 
them  to  him.  After  her  maniage  with  plaintiff  they  remained 
in  his  family.  The  other  facts  and  errors  assigned  appear  in 
the  opinion.  Verdict  for  plaintiff  for  five  hundred  and  ten  dol- 
lars and  tweniy-five  cents. 
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A.  HyaU  Bmtth^  for  the  plaintiff  in  enor. 
F.  J.  Dutm,  for  the  defendant  in  error. 

By  Ooorty  Duinr,  0.  J.  This  was  an  action  of  trespass  on  the 
case  on  promises,  brought  by  Irvin,  plaintiff  below,  against 
HoGoon,  defendant,  in  the  district  conrt  of  Iowa  coonty,  and 
tried  on  change  of  yenue,  in  the  district  conrt  of  Dane  county. 

The  plaintiff  in  error,  MoGoon,  assigns  the  following  errors 
to  the  decisions  and  rulings  of  the  district  court  of  Dane  county, 
on  the  trial  of  the  cause,  viz. :  1.  In  allowing  the  witness  of 
p^fti>fa'ff  Irvin  to  answer  the  following  question:  ''  What  reply 
was  made  by  said  plaintiff  to  said  witness  in  answer  to  such 
message  ?"  2.  In  allowing  said  witness  to  answer  the  following 
question:  "  What  were  the  circumstances  and  ability  of  defend- 
ant to  pay  for  supporting  and  educating  his  children?"  8.  In 
refusing  to  permit  a  witness  on  the  part  of  defendant  McGh>on 
to  answer  the  following  question:  "  Was  it  or  was  it  not  a  mat- 
ter of  notoriety  in  the  neighborhood  where  the  plaintiff  lived, 
before  the  time  of  his  marriage  with  Mrs.  MoGk>on,  that  defend- 
ant had  made  and  was  malring  efforts  to  recover  possession  of 
his  children,  in  the  custody  of  Mrs.  McGoon,  the  now  wife  of 
plaintiff,  and  that  the  children  were  kept  by  her  from  him  ?*' 
4.  In  instructing  the  jury:  **  That  the  detention  of  the  children 
by  the  wife  of  the  defendant  previous  to  her  marriage  with  the 
plaintiff,  whether  such  detention  was  tortious  or  not,  can  in  no 
way  affect  the  plaintiff  in  this  form  of  action.''  6.  In  instructing 
the  jury:  ''  That  if  they  beUeve  from  the  testimony  that  neither 
the  defendant,  nor  any  other  person  for  him,  ever  made  a  demand 
of  the  children  from  the  plaintiff,  or  warned  the  plaintiff  against 
their  maintenance,  and  that  the  defendant  knew  that  his  chil* 
dren  were  being  maintained  by  the  plaintiff,  the  defendant  is 
liable  for  such  maintenance."  6.  In  refusing  to  instruct  the  jury: 
**  That  if  the  testimony  proves  that  the  wife  of  the  plaintiff  had 
the  children  of  the  dd^endant  at  the  time  of  her  marriage  with 
the  plaintiff,  and  that  her  custody  of  the  children  was  without 
the  consent  of  the  defendant,  and  against  his  will,  and  that  the 
plaintiff  then  took  the  children  with  the  mother  into  his  family, 
without  the  consent  or  request  of  the  defendant,  and  never 
since  that  time  has  notified  the  defendant  to  take  them  away  or 
become  responsible  for  their  maintenance,  that  the  defendant  is 
not  liable." 

On  tbe  first  error  assigned,  it  appears  from  the  testimony  xe- 
tnmedv  that  the  defendant  sent  a  message  to  tbe  plaintiff,  in« 
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tcaanxng  him  ''where  and  upon  what  tenne  fhe  children  might 
be  educated  at  the  defendant's  expense/'  The  reply  to  the 
message  was  an  inseparable  part  of  the  res  gesUB^  and  was  prop- 
erly admitted.  It  does  not  infringe  the  role,  **  that  the  dedara- 
tions  of  a  party  shall  not  be  used  by  him  to  support  his  action 
or  defense."  The  defendant  caused  the  message  and  must  abide 
its  inseparable  and  necessary  incidents.  The  circumstances  and 
ability  of  the  defendant  were  a  proper  inquiry.  The  law  will 
presume  that  a  man  of  great  means  will  have  his  children  more 
tenderly  nurtured  and  carefully  educated  than  one  of  limited 
means,  and  raises  a  corresponding  liability:  Van  VaUewJburgh  r. 
Watam,  13  Johns.  480  [7  Am.  Dec.  395]. 

The  court  proi>erly  refused  the  defendant's  question  about 
the  neighborhood  notoriety  of  his  efforts  to  regain  possession  of 
his  children  from  their  mother,  before  her  intermarriage  with 
the  plaintiff.  This  is  a  &ct  very  susceptible  of  direct  proof,  if 
it  existed,  and  neighborhood  rumor  or  notoriety,  the  most 
Tague  and  uncertain  of  all  the  tests  of  truth,  should  not  be  re- 
ceived.  In  a  few  excepted  instances,  from  necessity,  such  eri- 
denoe  is  received.  The  relation  of  husband  and  wife  may,  in 
some  cases,  be  established  by  proof  that  they  were  accepted  and 
received,  and  lived  together  as  husband  and  wife  in  the  com- 
munity where  thej  had  resided  for  a  length  of  time.  And 
again,  in  any  view  of  the  case  this  notoriety  should  be  brought 
home  to  the  knowledge  of  the  plaintiff,  by  the  fact  that  he  lived 
in  the  neighborhood,  or  frequently  visited  it,  or  some  other  fact. 
Nothing  of  the  kind  appears  in  the  evidence  returned.  That  the 
tortious  acts  of  the  plaintiff's  wife  before  marriage  with  him  do 
not  prejudice  his  right  of  recovery  in  this  form  of  action,  is  too 
plain  a  legal  proposition  to  require  elucidation. 

The  instruction  objected  to  in  the  fifth  assignment  of  error 
was  in  our  opinion  properly  given.  By  every  principle  of  law 
upon  the  subject,  recognized  and  strengthened  by  our  statute, 
parents  are  under  legal  obligation  to  maintain  and  support  their 
children,  who  are  -of  tender  years  and  helpless.  And  when  a 
parent  permits  a  stranger  to  maintain,  support,  and  instruct 
such  children,  in  no  way  objecting  to  the  act,  but  rather  assent- 
ing and  advising  therein,  the  law  will  presume  that  he  knows 
his  obligations,  accepts  the  services,  and  assumes  to  pay:  Ed- 
wards V.  Davis,  16  Johns.  285;  Van  VaUdnburgh  v.  Waison,  13  Id 
480  [7  Am.  Dec.  395];  Simpson  v.  Bobertson,  1  Esp.  17;  1  Bl. 
Com.  360;  2  Kent's  Com.  190;  Cooper  v.  Martin,  4  East,  82; 
Oay  V.  BaUou,  4  Wend.  403  [21  Am.  Dec.  158];  B.  S.  182 
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The  instmotioii  refused,  as  assigned  in  the  siztti  error,  mm 
projierly  refused,  for  {he  reasons  ahready  adverted  to,  and  for 
the  further  reason  that  the  testimony  returned  in  the  case,  with 
the  bill  of  exceptions,  does  not  raise  the  point  on  which  the  in- 
stmotion  is  asked,  so  far  as  the  real  plaintiff  in  the  action  is 
ooncemed. 

The  plaintiff,  upon  his  marriage,  fonnd  the  children  with  the 
mother,  who  by  nature,  in  view  of  their  tender  years  and  help- 
lessness, was  a  proper  person  to  have  charge  of  them.  There 
was  nothing  in  this  to  induce  the  plaintiff  to  suspect  that  the 
children  were  with  the  mother  against  the  consent  of  the  father, 
but  much  to  satisfy  him  of  the  contrary;  that  they  were  with 
the  mother  by  the  consent  of  the  father,  if  he  were  possessed  of 
{HToper  natural  feelings.  And  there  was  no  duty  or  obligation 
on  the  plaintiff  to  notify  the  defendant  to  take  the  children 
away,  or  leave  them  to  suffer  until  he  could  see  the  defendant 
and  make  an  express  contract  about  their  support  and  mainte- 
nance. Such  a  course  would  have  merited  the  reprobation  of 
erery  humane  and  upright  man.  The  defendant  bad  the  legal 
right  to  the  possession,  and  could  have  enforced  it  at  any  time. 
He  should  hare  first  moved  in  the  matter,  and  on  failure  to  do 
so,  the  law  would  presume  that  possession  elsewhere  was  with 
his  approbation  and  consent:  Bawlyns  y.  Vandyke,  3  Esp.  250; 
Sianian  y.  TTtUson,  3  Day,  37  [3  Am.  Dec.  255];  1  Bl.  Com.  (top 
page),  870,  note  8. 

We  are  of  opinion  that  the  judgment  of  the  district  court  be 
affirmed,  with  costs,  and  seven  per  cent,  damages  on  the  amount 
recovered  by  the  plaintiff  below.    Ordered  accordingly. 

Oblioation  of  Father  for  Suppobt  of  Child. — ^Where  the  wife  had  ob- 
teined  alimoDy,  in  lien  of  all  claima  of  dower,  and  waa  made  sole  guardian  of 
the  children,  it  was  held  the  father  was  liable  for  their  enpport,  famlBhed  in 
the  first  pUce  by  her  aa  guardian,  and  then  by  a  stranger  with  whom  she  In* 
termarried:  Stanton  v.  WUl9on*8  JShe'rSt  3  Am.  Dec.  255.  For  general  liability 
of  father  for  necessaries  famished  to  minor  child«  see  note  to  HtttU  v.  Tkomp* 
mm,  86  Id.  640,  where  cases  in  this  series  are  collected. 


Bbaoeek  et  al.  t;.  Pbeston  et  al. 

[1  PznrxT.  684.] 
fdUVDATION    OF   JUBISDICTION    IX    EQUITY    TO    GraNT  AN    IlTJITNOnOV   10 

BssTRADT  A  TRESPASS,  in  order  to  quiet  the  possession,  or  where  theva 
is  danger  of  irreparable  mischief,  or  where  the  value  of  the  inheritanoa 
la  pnt  in  Jeopardy,  is  the  probability  of  irreparable  ii^aiyi  the  inad- 
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•qnaey  of  peonniary  oompenaatioiiy  and  the  preyentioii  of  a  mnltiplioity 
of  Boita. 

Tbmpahb  in  Diooino  Mdtbbal,  OB  MimKO  on  thx  Land  of  Anotkib» 
oomea  within  the  oognizanoe  of  a  court  of  equity,  when  oommitted  by  a 
mere  trespaaser,  or  where  a  party  exoeeda  the  limited  righta  with  which 
he  ia  clothed. 

Oncplainantb  in  Gasbs  Of  Wastx,  Sxxkino  an  iNJVNonoN,  uusr  Gnr- 
XBALLT  HAVX  THi  PofiaBSsiON  of  the  pTemiaeB,  or  have  eatabliahed  their 
right  at  law,  or  have  brought  an  action  to  recover  the  jMMaeaaion,  or  In 
caaea  of  tenanta,  after  notice  to  qnit.  Courts  are  generally  oautioua,  and 
will  not  grant  relief  when  the  c(»nplainanta  are  out  of  posBeaaion. 

C0UST8  OF  Equity  Maxjb  a  Gbxat  Dittebenoe  between  Bbstrainino  a 
Defendant,  by  injtmction,  from  working  a  mine  already  opened,  and  va- 
atraining  him  from  opening  one. 

Hp  Injunction  will  sb  Allowed,  in  Cases  of  Tbespash,  with  an  Axy 
COUNT,  where  the  plaintiff  can  not  maintain  an  action  at  law  for  maana 
profita. 

When  a  Bill  Seeks  an  Account  of  Orb  Duo,  a  Coubt  of  Equitt  will 
Decbee  It  in  a  proper  case,  because  the  working  of  the  mine  ia  a  kind 
of  trade,  but  the  plaintiff  must  show  his  possession. 

Oonos  OF  Chanoebt  do  not  Possess  Ant  Dirboi  Jurisdiction  oteb 
Lboal  Titles,  and  although  the  defendants  do  not  show  any  l^gal  right 
to  the  possession,  they  will  not  decree  a  surrender  of  the  poaseaaion* 
They  may  try  titles  to  land  when  they  arise  incidentally,  but  this  power 
is  only  to  be  ezerciBed  in  difficult  and  complicated  caaes,  affording  peculiar 
gronndaof  equitable  Interference. 

Bdx  in  Equitt  fob  a  Continuing  Tbespass,  praying  an  injtmction  pend- 
ing the  proaecntion  of  an  action  for  forcible  entry  and  detainer,  for  an 
■oconnt  of  minerals  dug,  and  for  a  final  decree  for  surrender  of  the  poa- 
seaaion,  is  not  the  proper  remedy  where  the  defendanta  have  the  aotaaI» 
exclusive,  and  adverse  possession  of  a  mine,  and  claim  the  right.  Eject- 
ment should  have  been  brought,  with  a  preliminary  injunction,  to  atay 
waste,  upon  a  proper  bill,  during  the  pendency  of  the  action;  and  after  m 
recovery,  an  action  of  trespasa  for  the  mesne  profits. 

FaSBNT  FROM  THE  UNITED    STATES  IS    NOT  AN  INDISPENSABLE   MUNIMRHf 

OF  Title  in  an  action  of  ejectment  between  individuals.  In  aooh  oaaaa 
the  receipt  of  the  receiver  of  a  land  office,  is,  under  the  statnta»  anfHntsat 
evidence  of  legal  title,  but  is  not  against  the  United  Statea. 

Bill  in  equity.    The  opinion  states  the  facts. 
T.  P.  BufTiett^  for  the  appellant  Biaeken. 
F.  J.  Dunn,  for  the  appellees. 

By  Court,  Millib,  J.  The  bill  of  complainants  ia  awom  io 
bj  Charlea  Bracken,  one  of  complainants,  who  ia  also  next 
of  Sarah  Daniels  and  Cecilia  Daniels,  of  Michigan,  minor 
of  Lyman  J.  Daniels,  deceased.  Amelia  Daniels  is  the 
widow  of  said  Lyman,  deceased.  The  bill  sets  forth  that  on  the 
stghteanth  day  of  November,  a.  d.  1835,  Charles  Bracken,  Da- 
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▼id  Inrin,  and  Igrman  J.  Daniels  entered  at  the  land  office  al 
Ifineral  -Point  in  Iowa  county,  the  east  half  of  the  north-east 
quarter  of  seotion  number  5  in  township  number  4  of  range 
number  3  east,  containing  eighty  and  twenly-nine  one  hun* 
dredtha  acres,  and  the  receiyer's  receipt  for  the  payment  of  the 
purchase  money  of  the  same  date,  is  presented  as  evidence,  by 
which  the  parties  became  seised  as  tenants  in  common  of  the 
said  land,  and  as  such,  have  the  absolute,  sole,  and  exclusive 
right,  to  the  use,  occupancy,  and  possession  of  the  said  tract  of 
land,  and  to  all  the  rents,  issues,  and  profits  of  the  same;  and  to 
all  minerals,  ore,  and  mineral  dirt,  of  whatever  description  or 
kind  that  were,  or  might  at  any  time,  be  or  exist  in  or  upon  said 
tract  of  land:  That  a  rery  valuable  mine  of  copper  ore  was  dia* 
covered  upon  said  land,  which  said  mine  has  been  extensively 
worked,  and  a  large  quantity  of  copper  ore,  and  of  dirt  inter- 
mixed with  copper  ore,  has  been  raised  to  the  surface  at  the 
ground  from  such  mine:  And  after  said  copper  mine  had  been 
discovered  and  worked,  and  after  large  quantities  of  copper  ore 
had  been  raised  as  aforesaid,  William  Kendall,  Sylvester  B. 
Preston,  William  T.  Phillips,  and  William  Nichols,  without 
law  or  right,  and  contrary  to  the  will  of  complainants,  entered 
and  took  possession  of  said  tract,  on  or  about  the  twenty-fifth 
day  of  June,  1842,  and  continued  therein  until  the  twentieth 
day  of  July,  a.  d.  1842,  and  refused  to  permit  complainants  to 
take  iiossession  of,  or  in  any  manner  to  occupy  or  enjoy  that 
portion  of  the  said  tract  embracing  said  copper  mine,  and  dur- 
ing all  that  time,  took  and  carried  away  from  the  said  tract  of 
land  large  quantities  of  copper  ore,  and  during  all  that  time 
converted  to  their  own  use  the  whole  of  the  products  of  the  said 
copper  mine:  And  that  on  the  said  twentieth  of  July,  1842,  the 
said  Charles  Bracken,  having  quietty  and  peaceably  taken  pos- 
session of  the  said  tract  of  land  and  copper  mine,  and  having 
left  his  agent  in  possession  of  the  same,  who  was  quietiy  and 
peaceably  holding  the  same,  by  the  authority  of  the  said  Charles 
Bracken,  and  for  his  use  and  benefit,  the  defendants,  with  force 
and  arms,  and  with  strong  hand,  imlawfnlly  and  forcibly,  did 
again  enter  upon  said  land  and  expel  the  said  agent  therefrom, 
and  again  took  possession  of  the  same;  and  refused  to  permit 
complainants  to  enter  upon  the  same  and  occupy  said  copper 
mines  or  take  the  copper  ore,  but  have  converted  and  are  con- 
verting the  same  to  their  own  use,  and  retain  the  possession 
thereof.  On  the  second  of  August,  1842,  Charles  Bracken  mads 
his  complaint  against  the  said  defendants  for  forcible  entry  and 
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detainer  upon  and  of  said  premises,  to  a  jnstioe  of  the  peace  of 
Iowa  eonntyy  and  a  sommons  was  issued  returnable  on  the  ninth 
of  the  same  month,  but  oomphunants  justly  fear,  that  before  the 
return  day  of  said  summons,  the  said  d^endants  will  commit 
gieat  and  irreparable  waste  upon  said  premises  by  removing  the 
said  copper  ore  from  said  premises,  and  that  they  are  continually 
removing  the  same;  and  threaten  to  supersede  by  certiorari,  any 
writ  of  restitution  complainants  may  obtain  in  pursuance  of  said 
proceeding  in  forcible  entry  and  detainer.  And  complainants 
greatly  fear  that  defendants  will  commit  great  and  irreparable 
waste  upon  said  tract  of  land  before  they  or  either  of  them  can 
obtain  any  adequate  or  permanent  relief  at  law,  and  pray  that 
defendants  may  be  decreed  to  surrender  up  to  complainants  the 
quiet  and  peaceable  possession  of  the  said  tract  of  land  and 
copper  mine  of  which  they  are  seised  as  aforesaid,  and  all  the 
proceeds  of  the  same;  and  that  defendants  may  render  an  ac- 
count of  the  proceeds  of  said  copper  mine,  and  how  much  of 
the  same  they  have  disposed  of  and  converted  to  iheir  own  use; 
and  be  decreed  to  pay  the  same  to  complainants;  and  that  the 
complainants  may  be  quieted  in  their  title  to  and  possession  of 
said  premises;  and  for  such  other  relief  as  the  nature  and  cir- 
enmstances  of  the  case  may  require. 

The  defendants'  answer  was  filed  in  the  court  of  Iowa  county 
on  the  fourth  of  February,  1843.  They  admit  that  the  land 
aforesaid  was  entered  by  Bracken,  Iryin,and  Daniels  as  set  forth 
in  the  bill,  but  deny  that  said  entry  vested  in  them  the  fee  of 
said  lands,  but  that  as  no  patent  therefor  had  been  issued,  the 
fee  remained  in  the  United  States.  Admit  that  Bracken,  Irvin, 
and  Daniels,  and  the  said  widow  and  heirs  of  said  Daniels,  may 
have  been  seised  and  possessed  as  set  forth  in  said  bill,  but  aver 
that  they  always  understood  that  Arthur  Brunson,  of  New  York, 
to  whose  agent  defendants  paid  rent,  was  the  owner  of  the  in- 
terest of  said  Daniels.  And  defendants  deny  that  the  complain- 
ants had  sole  and  exclusive  right  thereto  ditring  all  the  time  to 
the  filing  of  the  bill;  nor  had  they  the  sole  right  to  all  the  min- 
eral ore  on  said  land,  or  to  mine  and  dig  on  the  same;  but  the 
right  of  complainants  to  the  sole  occupancy  of  said  premises 
was  restricted  by  their  leasing  and  letting  the  said  premises  to 
many  persons  to  mine  and  dig  upon.  The  defendants  admit 
there  was  a  valuable  discovery  of  copper  ore  made  on  a  part  of 
said  tract,  but  deny  that  it  was  made  when  the  complainants 
were  in  possession,  or  had  the  right  of  possession  to  that  part 
of  said  tract  on  which  said  discovery  was  made. 
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From  the  time  of  the  entzy  of  aaid  premises  until  after  said 
discovery  was  made,  by  common  custom,  and  by  tacit  consent 
of  the  owners  of  said  tract,  the  same  was  at  all  times  open  to 
let  and  free  to  be  tal^en  up  and  worked  in  search  of  ore,  by  all 
and  any  person  who  might  choose  to  work  the  same,  by  paying 
the  nsual  rent  out  of  all  ore  raised  on  said  premises.  That 
Andrew  Bemphrey  (under  whom  defendants  claim)  did,  some 
time  in  the  winter  of  1841-2,  ask  of  Charles  Bracken,  one  of 
complainants,  and  who  professed  to  be  agent  for  the  other 
owners,  the  privilege  of  mining,  digging,  and  searching  for  ore 
on  said  land,  and  Ihat  he  gave  said  Bemphrey  leave  to  mine  on 
said  land,  and  to  raise  and  take  therefrom  all  ore  he  might  dis- 
cover, subject  to  the  condition  that  Bemphrey  was  to  pay  to  the 
owners  of  said  premises  one  fifth  thereof,  and  said  Bracken 
should  have  the  privilege  of  having  the  remainder  thereof  if  he 
would  give  as  high  a  price  and  make  as  good  payments  as  any 
other  person  for  the  same;  said  Bemphrey  at  the  same  time  ap- 
plied to  said  Bracken  for  a  written  lease  of  said  premises,  bat 
that  he  answered  that  a  written  lease  was  unnecessary,  as  there 
were  a  sufficient  number  of  witnesses  present.  Under  said 
lease  said  Bemphrey  took  as  a  partner  one  of  the  defendants^ 
William  T.  Phillips,  because  he  could  not  well  work  alone;  and 
according  to  mining  custom  and  rule,  and  after  having  made 
the  valuable  discovery  of  copper  ore,  went  on  said  premises  in 
company  with  Charles  Bracken,  and  measured  and  staked  off  a 
lot  two  hundred  yards  square,  or  thereabouts,  according  to  the 
custom  of  the  mines.  Some  time  after  the  first  discovery  was 
made  in  March,  1842,  the  said  Bemphrey  and  Phillips  made  a 
very  valuable  discovery  of  copper  ore  on  the  said  premises,  at 
which  time  and  frequently  thereafter  the  said  Bracken  was  on 
the  said  lot  and  appeared  to  be  well  satisfied  with  the  manner 
of  working  the  said  ground  and  the  discoveries  that  had  been 
there  made,  and  the  right  of  the  said  Bemphrey  and  Phillips  to 
the  said  ores,  except  ihe  one  fifth  rent  as  aforesaid.  And  also 
the  other  owners  or  their  agents  expressed  entire  satisfaction, 
after  the  discovery,  of  the  letting  aforesaid.  And  the  said  mine 
was  peaceably  and  quietly  worked  for  a  long  space  of  time,  and 
large  quantities  of  copper  ore  were  raised  from  the  same;  and 
portions  of  it  were  removed  to  the  most  convenient  water  in 
order  to  cleanse  and  prepare  the  ore  for  smelting,  which  was 
absolutely  necessary.  After  some  time,  and  before  any  of  the 
ore  so  raised  was  prepared  for  market.  Bracken  committed  sneh 
acts  of  domineering  as  to  indicate  an  intention  to  give  trouUe, 
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when  Bemphrey  sold  to  Sjlyester  B.  Prestony  one  of  Uie  de- 
fendants, all  his  right,  title,  and  interest  of,  in,  and  to  the  said 
lot  so  leased  and  laid  off  as  aforesaid,  and  the  copper  ore  dis- 
covery thereon,  and  the  mineral  then  raised,  for  the  sum  of 
three  hundred  dollars,  which  he  had  a  perfect  right  to  do,  his 
interest  being  the  one  half  of  the  lot  and  discovery,  the  said 
William  T.  Phillips  owning  the  other. 

The  said  Nichols  and  Kendall  worked  and  were  on  the  groond 
l^  permission  of  Preston  and  Phillips;  and  that  from  the  said 
transfer  by  said  Bemphrey  to  Preston  (which  transfer  was  a 
matter  that  could  not  have  been  other  than  well  known  to  said 
complainants.  Bracken  and  Irvin),  these  defendants  worked  the 
said  lot,  and  raised  therefrom  large  quantities  of  copper  ore. 
And  after  some  was  washed  and  prepared  for  market,  they 
caused  notice  to  be  given  said  Bracken  by  the  agent  of  David 
Lrvin,  one  of  complainants,  that  the  said  ore  that  was  so 
raised  hy  said  Phillips,  Bemphrey,  and  these  defendants, 
amounting  to  about  fifty  thousand  pounds,  was  ready  for  sam- 
pling, division,  and  market;  and  offered  at  the  same  time  to  let 
said  Bracken  have  four  fifths  of  said  mineral  owned  by  said  de- 
fendants at  sixteen  dollars  per  thousand,  or  to  give  for  the  other 
fifth  (the  rent  mineral)  the  same  sum  per  thousand,  when  said 
Bracken  urged  no  objection  whatever  to  these  defendants  occu- 
pying said  lot  and  digging  and  raising  ore,  but  urged  as  a  rea- 
son why  he  would  not  give  or  take  sixteen  dollars  per  thousand, 
that  he  wished  some  permanent  price  set  on  said  copper  ore  that 
wotdd  govern  all  ore  raised  on  said  lot;  that  these  defendants 
were  compelled  to  be  governed  by  the  price  of  copper  and  cop- 
per ore  in  the  market  to  regulate  the  price  they  could  pay  for 
copper  ore.  Said  Bracken  was  also  notified,  that  the  ore  owned 
hj  the  defendants  was  ready  for  market,  but  he  wotdd  not  give 
as  good  prices  for  the  same,  or  make  as  good  payments  as 
others  would.  He  offered  no  price  whatever  at  any  time  for  the 
ore,  nor  did  or  would  he  offer  at  the  time  of  the  division  of  the 
said  ore,  but  the  clerk  of  Curtis  Beech,  who  was,  as  defendants 
understood,  the  agent  of  two  of  the  owners  of  said  premises, 
and  as  such  agent,  controlling  two  thirds  of  the  rent,  attended 
said  division,  and  there  was  then,  and  previous  to  the  exhibit- 
ing of  the  bill  of  complaint  at  all  times  a  fair  division  of  all  ore 
ready  for  market  that  was  raised  on  said  lot,  which  division  was 
acquiesced  in  by  said  agent.  Defendants  continued  to  occupy 
and  work  the  mine  and  raise  ore  for  some  short  time  after  the 
atoxesaid  division,  and  to  remove  the  said  ore  to  Uie  wash  place 
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to  pzepaze  the  aame  for  diyision  and  market,  in  hopes  that  thqr 
wotQd  be  permitted  peaceably  and  quietly  to  mine  and  occupy 
said  lot  80  long  as  they  complied  with  the  terms  of  letting  the 
same  with  the  privileges  of  mining  to  said  Bemphrey,  which 
these  defendants  state  that  they  at  all  times  complied  with. 
The  said  Charles  Bracken,  without  right  or  color  of  right,  on 
the  morning  of  the  twentieth  of  July,  1842,  or  early  in  the 
morning,  with  his  brother  John  Bracken  and  Lott  Harris,  went 
to  the  said  mine,  and  when  some  of  these  defendants  and  their 
hiborers  went  as  usual  to  said  lot  or  mine,  they  found  the  said 
Charles  Bracken,  John  Bracken,  and  Lott  Harris  bad  drawn 
the  mining  tools  of  the  defendants  out  of  the  shaft  in  which  the 
defendants  had  been  at  work,  and  moved  them  some  disfcance 
from  the  shaft  Charles  Bracken  then  said  to  defendants  that 
he  had  taken  possession  of  the  ground  in  his  own  right  and  in- 
tended keeping  possession;  and  then  removed  the  windlass  of 
defendants  from  the  shaft,  and  placed  another  windlass  there, 
belonging  to  himself  or  some  other  person.  Bracken  claimed 
the  possession  by  his  own  right  as  owner  of  the  soiL  After 
some  verbal  altercation,  said  Charles  Bracken,  John  Bracken, 
and  Lott  Harris  left  the  ground,  and  defendants  continued  in 
possession  to  work  as  usual. 

The  defendants  attended  upon  tiie  justice  in  the  forcible  entry 
and  detainer  case  which  phiintiffs  discontinued,  and  immediately 
commenced  a  second  prosecution,  which  was  tried  and  a  verdict 
rendered  for  the  defendants;  the  comphiinant  thereupon  issued 
a  writ  of  cerHorari  to  remove  the  proceedings  to  the  district 
court  of  Iowa  county,  where  the  same  was  pending.  After  the 
trial  of  this  case,  the  defendants  removed  a  large  quantity  of 
ore  which  they  had  raised  to  the  wash  place,  and  notified  said 
Bracken  and  the  agent  of  the  owners,  that  the  same  was  ready 
for  division  and  market,  which  was  taken  by  said  Bracken  and 
complainants  by  a  writ  of  replevin. 

The  defendants  say  that  those  of  them  who  own  the  said  lot 
and  discovery,  and  who  were  not  on  the  said  lot  and  premises 
when  the  said  discovery  was  first  made,  came  into  possession  by 
purchase  for  a  valu&ble  consideration,  and  that  they  all  claim 
under  Andrew  Bemphrey,  who  leased  in  good  fiuth  from  the 
said  Charles  Bracken,  and  had  a  right  by  common  custom  to  dig 
on  such  ground  without  such  express  consent.  That  they  pur- 
chased in  good  faith,  and  have  strictiy  complied  with  the  terms 
of  the  letting  to  said  Bemphrey;  have  never  been  in  possession 
of  any  part  of  said  premises  set  forth  in  the  bill,  except  the  said 
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lot  and  diflooveiy;  and  that  they  have  a  right  to  tbe  po8868sion 
of  said  lot  as  long  as  they  comply  with  the  terms  of  the  lease 
aforesaid,  and  faithfully  work  said  lot  as  they  have  always  done. 
And  they  deny  that  ihe  said  Charles  Bracken  was  at  any  time 
after  the  said  copper  discoveiy  in  the  quiet  and  peaceable  pos» 
session  of  the  said  lot  and  discovery  thereon,  or  that  he  was  ever 
forcibly  expelled  therefrom,  but  ihat  defendants  aiid  Andrew 
Bemphrey,  under  whom  they  daim,  have  been  in  the  possession 
of  said  lot  and  discovery  from  the  time  the  said  lot  was  taken  up 
and  discovexy  made  to  the  present  time;  and  if  that  possession 
has  not  been  peaceable,  it  was  owing  to  the  unlawful  and  dis- 
honest acts  of  one  of  the  complainants;  and  that  Bracken  al- 
ways had  the  option  of  purchasing  the  said  ore,  on  due  notice* 
Nor  did  they  ever  threaten  to  remove  the  judgment  in  the  case 
of  forcible  entiy  and  detainer  by  certiorari,  for  they  did  not  sup- 
pose a  judgment  wotdd  ever  be  rendered  against  them. 

Bracken,  in  his  petition  to  the  court  of  Iowa  county  respect- 
ing the  injunction,  represents,  that  being  the  owner  in  fee  of 
the  equal,  undivided  one  third  part  of  tiie  said  tract  of  land, 
and  having  the  agency  and  charge  of  the  other  two  thirds, 
which  were  owned  in  fee  by  said  Irvin  and  Daniels'  heirs,  he 
gave  to  Andrew  Bemphrey  verbal  permission  to  dig,  etc.  An- 
drew Bemphrey  states  in  his  deposition,  that  he  asked  Charles 
Bracken  if  the  piece  of  land  he  wanted  was  the  piece  which 
William  Henry  was  promised,  and  he  said  no.  Then  asked 
Bracken  if  he  could  have  it,  and  he  said  yes.  Witness  asked 
him  the  terms,  and  he  said  he  would  let  it  for  one  fifth,  and 
give  him  the  privilege  of  the  copper;  then  witness  said,  "pro- 
vided you  give  as  much  as  any  other  person;"  and  the  only  word 
he  made  in  reply  was,  certainly.  About  the  limits  of  the  land 
we  did  not  finally  agree  then,  but  Bracken  promised  to  meet 
witness  on  the  ground.  About  four  or  five  weeks  after,  Bracken 
met  witness  on  the  ground;  they  hauled  witness  up  out  of  the 
shaft,  and  he  said,  "Andy,  what  way  do  you  want  your  limits?** 
Witness  replied:  "Two  hundred  yards  east  from  that  stump, 
one  hundred  yards  north  therefrom,  one  hundred  yards  south.'* 
Bracken  notified  witness  not  to  assign  this  lease  or  privilege. 
WitneRR  assigned  it  to  Preston  in  writing  before  suits  were  com- 
menced. 

Richard  Crocker  states  in  his  deposition  about  the  same,  in 
BubHiance,  as  contained  in  Bemphrey's  deposition  respecting 
the  contract.  Curtis  Beech  also  states  the  same  in  substance. 
It  appears  in  evidence,  that  Bracken  and  defendants  are  smelt- 
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ers  at  different  establishments.  And  in  June,  1842»  Preston, 
one  of  the  defendants,  said  he  was  willing  to  give  sixteen  dol- 
lars per  thousand  for  the  one  fifth  of  the  ore  then  on  hand,  or 
take  the  same  for  the  four  fifths,  of  which  Bracken  was  in- 
formed. It  also  appears  that  they  waited  for  Bracken's  de- 
cision in  the  matter,  whether  he  would  give  or  take,  on  this 
proposal.  It  also  appears  in  proof  that  Biacken  entered  upon 
the  ground  in  July,  1842,  in  company  with  others,  when  he 
made  a  claim  of  {Krasession,  and  notified  the  defendants  to  quit; 
and  that  the  defendants  continued  in  the  uninterrupted  posses- 
sion. In  June,  or  July,  1842,  David  Irvin  authorized  Curtis 
Beech  to  act  as  his  agent  and  to  receive  his  dues,  and  that  he 
did  so  for  a  short  time,  and  sent  a  hand  to  see  the  ore  divided, 
by  putting  one  fifth  in  one  pile  and  fotur  fifths  in  another;  and 
that,  before  the  commencement  of  suits,  the  ore  vrss  raised  in 
great  quantities  and  regularly  divided. 

The  bill  presents  a  case  of  trespass  with  a  conHnuando^  and 
prays  for  a  preliminaiy  injunction,  to  prevent  the  defendants 
from  committing  irreparable  injury  to  the  premises  during  the 
pendency  of  a  prosecution  for  forcible  entry  and  detainer.  It 
also  prays  for  a  final  decree  for  surrender  of  the  premises;  fcnr 
an  account;  and  that  the  complainants  may  be  quieted  in  their 
title  and  possession.  The  defendants  allege  and  prove  thai 
they  are  in  possession  of  the  mine,  claiming  the  right.  What 
right  the  defendants  have  to  the  possession,  it  is  not  necessaiy 
in  this  case  to  determine;  whether  there  is  a  lease  or  a  license 
between  the  parties,  or  whether  it  was  a  mere  contract  for  per- 
sonal service  on  the  land  of  the  complainants,  we  will  not  stop 
to  consider. 

From  an  examination  of  the  authorities  upon  the  subject,  it 
appears  that  an  injunction  lies  to  restrain  a  trespass  in  order  to 
quiet  the  possession;  or  where  there  is  danger  of  irreparable 
mischief,  or  where  the  value  of  the  inheritance  is  put  in  jeopardy 
by  a  continuance  of  the  trespass.  The  foundation  of  this  juris- 
diction in  equity,  is  the  probability  of  irreparable  mischief;  the 
inadequacy  of  pecuniary  compensation;  and  the  prevention  of 
a  multiplicity  of  suits.  In  ordinary  trespasses,  or  where  the 
courts  of  law  can  afford  complete  satisfaction,  equity  refuses  to 
interfere,  and  will  rarely  and  under  very  peculiar  circumstances 
entertain  jurisdiction  in  actions  of  tort:  Yancey  v.  Do/wner^  6 
Litt.  9  [15  Am.  Dec.  85];  Stevens  v.  Beekman,  1  Johns.  Gh.  819; 
lAvingsUm  v.  Livingston,  6  Id.  497  [10  Am.  Dec.  858];  Jerome  t« 
8088,  7  Id.  316  [11  Am.  Deo.  484];  New  York  FritUing  Atab- 
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hshment  v.  Mtch,  1  Paige,  97;  MUcheHl  v.  Diyrs,  6  Ves.  147;  Ban- 
mm  V.  ChrdineTy  7  Id.  305;  Smith  v.  Collyer,  8  Id.  89;  Couri" 
hope  V.  Mapplesden,  10  Id.  290;  ^rZ  Cowper  v.  Baker,  17  Id. 
128;  Orey  v.  Ditite  of  Northumberland ,  Id.  281;  Thomas  v.  Ooib* 
202^,  18  Id.  184;  Eden  on  Inj.  186-139;  Fonbl.  Eq.  8  and  notes, 
81  and  notes,  50  and  notes;  Stoiy's  Eq.  209.  And  this  power 
of  equity,  when  exercised,  is  by  means  of  injunction.  Trespass 
in  digging  mineral  or  mining  on  the  land  of  another,  comes 
within  the  cognizance  of  a  court  of  equify,  when  committed  by 
a  mere  trespasser,  or  where  a  party  exceeds  the  limited  righiv 
with  which  he  is  clothed. 

Every  bill  must  contain  within  itself  sufficient  matter  of  faot» 
per  Be,  to  maintain  the  case  of  the  plaintiff;  and  the  proof  must 
be  according  to  the  allegations  of  the  parties :  Harrison  v.  Nixon^ 
9  Pet.  488.  The  plaintiffs  in  this  case,  acknowledge  themselves 
out  of  possession.  The  bill  sets  forth:  **  That  after  the  copper 
mine  had  been  discovered  and  worked,  and  after  large  quanti- 
ties of  copper  ore  had  been  raised,  the  defendants,  without 
law  or  right,  and  contrary  to  the  will  of  complainants,  entered 
and  took  possession  of  said  tract  on  or  about  the  twenty-fifth  day 
of  June,  1845,  and  continued  therein  until  the  twentieth  of  July 
of  the  same  year,  and  refused  to  permit  the  complainants  to 
take  the  possession  of,  or  in  any  manner  occupy  or  enjoy  that 
portion  of  said  tract  embracing  said  copper  mine;  and  during 
aU  that  time  took  and  carried  away  large  quantities  of  copper 
ore;  and  during  all  that  time  converted  to  their  own  use  the 
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whole  of  the  products  of  said  copper  mine:  and  that  on  the 
twentieth  of  July,  1842,  the  said  Charles  Bracken  having  quietly 
and  peaceably  taken  possession  of  said  tract  of  land  and  copper 
mine,  and  having  left  his  agent  in  possession  of  the  same,  who 
was  quietly  and  peaceably  holding  the  same  by  authority  of  said 
Bracken,  and  for  his  use  and  benefit,  the  defendants  with  force 
and  arms,  and  with  strong  hand,  unlawfidly  and  forcibly  did 
again  enter  upon  said  land  and  expel  the  said  agent  therefrom, 
and  again  took  possession  of  the  same;  and  refused  to  permit 
complainants  to  enter  upon  the  same  and  occupy  said  copper 
mine  or  take  the  copper  ore;  but  have  converted  and  are  con- 
verting the  same  to  their  own  use,  and  retain  the  possession 
thereof." 

The  policy  of  preventing  irreparable  injury  has  introduced  an 
exception  to  the  general  rule  in  cases  of  waste,  or  of  mischief 
analogous  to  waste,  but  this  does  not  extend  to  questions  of 
title:  1  Smith's  Ch.  Pr.  595;  Morphett  v.  Jones,  19  Ves.  850.    The 


422  B&ACKEN  V.  Pbeston.  [Wiaoonidn, 

oomplaiiiants  in  cases  of  waste  mnst,  geneiaUj^  have  the  posses- 
don  of  the  premises,  or  have  established  their  right  at  law»  or 
have  brought  an  action  to  recover  the  possession,  or  in  cases  of 
feDants,  after  notice  to  quit:  1  Smith's  Ch.  Pr.  593;  3  Barb.  & 
Harr.  Dig.  478,  479;  ScoU  v.  Wharton^  2  Hen.  &  M.  25;  DuvaU 
T.  Waters,  1  Bland.  576  [18  Am.  Dec.  350];  2  Story's  Eq.  177, 
207 ;  Hart  v.  Mayor  of  AWtiny,  3  Paige,  213.  In  such  cases  courts 
are  generally  cautious,  and  they  will  not  grant  relief  when  the 
<somplainant  is  out  of  possession.  In  cases  of  this  nature  courts 
make  a  great  difference  between  restraining  a  defendant  from 
working  a  mine  already  opened,  and  restraining  him  from  open- 
ing one:  Orey  v.  Duke  of  Northumberland,  13  Ves.  236.  And  it 
is  held  in  many  cases  referred  to  on  pages  51  aiM  52  of  Fon- 
blanque's  Equify,  that  the  plaintiff's  exclusire  right  must  be  ad- 
mitted by  the  defendant  or  established  at  law,  to  warrant  the 
interference  of  a  court  of  chanceiy. 

No  injunction  will  be  allowed,  in  cases  of  trespass  with  an 
account,  where  the  plaintiffs  can  not  maintain  an  action  at  law 
for  mesne  profits.  In  6  Bac.  Abr.,  tit.  Trespass,  566,  it  is 
stated,  that  *'  only  the  person  who  has  the  possession  in  fact  of 
real  property  to  which  an  injuiy  has  been  done,  can  maintain  an 
action  of  trespass  quare  clau^um  /regit;  a  general  property  not 
being  in  the  case  of  real  property,  as  it  is  in  the  case  of  personal, 
sufficient  to  found  this  action  upon."  Also  in  Meghan  v.  MUl8,  9 
Johns.  64;  Corfield  v.  Coryell,  4  Wash.  371.  After  entry  the 
owner  may  have  trespass  quare  clav^sum  /regit,  but  not  before: 
DorreU  v.  Johnson,  17  Pick.  263;  Rising  v.  Stannard,  17  Mass. 
282.  A  person  disseised  can  not  maintain  trespass:  Boynton  v. 
WUlard,  10  Pick.  171.  Trespass  would  probably  lie  for  the  cd- 
try  and  ouster  of  the  plaintiff;  but  damages  can  only  be  recov- 
ered for  the  simple  entry  and  ouster,  and  not  for  the  continu- 
ance of  the  trespass.  Damages  for  the  continuance  are  not  re- 
coverable until  after  plaintiffs  have  gained  possession:  Holmes  v. 
Seely,  19  Wend.  507;  Mather  v.  TrinUy  Church,  3  Serg.  &  R.  509 
(8  Am.  Dec.  663] ;  Brown  v.  Caldwell,  10  Id.  114  [13  Am.  Dec. 
660];  De  Molt  v.  Hagerman,  8  Cow.  220  [18  Am.  Dec.  443];  Baker 
V.  Howell,  6  Serg.  &  R.  476. 

When  a  bill  seeks  an  account  of  ore  dug  the  court  of  chancery 
will  decree  it  in  a  proper  case:  Bishop  o/  Winchester  v.  Knight, 
1  P.  Wms.  406;  because  the  working  of  a  mine  is  a  kind  of 
trade:  Story  v.  Lord  Windsor,  2  Atk.  630;  Marquis  of  Lans- 
downe  v.  Marchioness  o/  Lansdowne,  1  Madd.  116;  but  the 
plaintiff  must  show  his  possession:  Sayer  v.  Pierce,  1  Yes.  sen. 
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232.  "  Neither  will  equity,  in  all  cases,  decree  an  account  of 
mesne  profits;  for  where  a  man  has  title  to  the  possession  of 
lands,  and  makes  an  entry,  whereby  he  becomes  entitled  to 
damages  at  law  for  the  time  that  possession  was  detained  from 
him,  he  shall  not,  after  his  entry,  turn  that  action  at  law  into  a 
suit  in  equity,  and  bring  a  bill  for  an  account  of  the  profits,  ex- 
cept in  the  case  of  an  infant,  or  some  other  very  particular  cir- 
cumstances, which  extend  to  all  those  cases  that  inyolve  an 
equity  which  can  not  be  made  available  at  law":  Fonbl.  Eq.  81, 
82. 

Although  the  defendants  have  not  shown  a  legal  right  to  the 
possession,  we  can  not  decree  a  surrender,  for  it  is  not  the  prac- 
tice of  this  court  to  determine  the  legal  rights  of  the  parties,  and 
make  such  a  decree.  A  court  of  chancery  does  not  possess  any 
direct  jurisdiction  over  legal  titles.  The  court  may,  perhaps, 
try  titles  to  lands,  when  they  arise  incidentally;  but  it  is  under- 
stood not  to  be  within  its  province.  The  power  is  only  to  be 
exercised  in  difficult  and  complicated  cases,  affording  peculiar 
grounds  for  equitable  interference:  Abbott  v.  AUen,  2  Johns.  Ch. 
524  [7  Am.  Dec.  554].  If  the  case  be  clear,  a  court  of  equity 
will  interfere  to  quiet  the  title  to  land:  Alexander  v.  Pendleton, 
8  Cranch,  462;  but  the  plaintiffs  must  be  in  possession  of  the 
land.  The  injunction  to  yield  up  or  quit  possession  of  land  is 
a  judicial  writ,  and  subsequent  to  a  decree  in  the  nature  of  a 
writ  of  execution.  It  is  sometimes  used  in  aid  of  a  judgment 
at  law.  It  is  always  issued  in  aid  of  a  decree  in  chancery,  in 
putting  a  purchaser  into  possession,  and  is  followed  by  a  writ  of 
assistance:  Eden  on  Inj.  261;  Story's  Eq.  226,  227;  Kershaw  y. 
Thompson,  4  Johns.  Ch.  609.  This  injunction  is  never  granted 
in  a  case  like  the  one  now  under  consideration.  So  if  a  bill 
should  be  brought  for  the  possession  of  land,  which  is  com- 
monly called  an  ejectment  bill,  it  would  be  demurrable,  for  the 
proper  redress  is  at  law.  And  even  if  such  bill  should  charge 
that  the  defendant  had  gotten  the  title  deeds  and  mixed  the 
boundaries;  and  should,  on  that  ground,  pray  for  a  discovery, 
possession,  and  account,  a  demurrer  (at  least  upon  the  doctrine 
maintained  in  England)  would  lie.  For  although  the  plaintiff 
wotdd  be  entitled  to  the  discovery  of  the  title  deeds,  yet  he 
would  not  have  any  title  to  the  relief;  that  after  the  discovery' 
being  properly  given,  it  is  at  law;  and  by  praying  relief  as  well 
as  discovery,  his  whole  bill  would  be  demurrable:  Story's  Eq. 
PI.  874,  875,  and  cases  there  cited. 

The  court  is  not  willing  to  exercise  its  chancery  jurisdiction. 
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nnleas  in  dear  cases  properly  presented,  and  in  which  it  satif- 
bctorily  appears,  that  full  and  complete  justice  can  not  be  had 
at  law.  In  this  case  it  appears  that  Bracken,  one  of  the  com- 
plainants, assumed  to  act  for  himself  and  the  other  complain- 
ants, in  letting  the  mine  and  making  the  contract  with  Bemphrej 
for  working  it.  The  other  complainants  did  not  dispute  Brack- 
en's authority  to  act  in  the  premises.  They  desired  the  mine  to 
be  worked  for  their  own  interest,  and  put  Eemphrey  into  pos- 
session, who  transferred  his  possession  to  these  defendants,  who 
continued  to  work  the  mine  as  Bemphrey  had  worked  it.  Now 
it  can  not  be  made  satisfactorily  to  appear,  that  this  is  a  case  of 
such  irreparable  injury  as  would  entitle  the  complainants  to  the 
aid  of  this  court  on  this  bill.  The  defendants  allege  and  proTe 
that  they  are  in  the  actual,  exclusive,  and  adverse  possession  of 
the  mine,  claiming  the  right.  It  fully  appears  that  Charles 
Bracken  made  an  ineffectual  effort  to  regain  the  possession. 
Hence,  it  is  apparent  that  this  presents  a  case  wherein  full  and 
complete  justice  can  be  done  in  an  action  at  law.  Ejectment  is 
the  proper  remedy,  with  a  preliminaiy  or  interlocutoiy  injuncy 
tion,  to  stay  waste,  upon  a  proper  bill,  during  the  pendency  of 
the  action;  and  after  the  recovery,  an  action  of  trespass  for  the 
mesne  profits.  But  it  is  contended,  that  inasmuch  as  the  com- 
plainants are  not  invested  with  the  legal  title  to  the  premises,  by 
a  patent  from  the  United  States,  an  action  of  ejectment  can  not 
be  maintained.  The  patent  is  not  an  indispensable  muniment 
of  title  for  this  purpose.  The  act  making  receivers'  receipts  evi- 
dence will  enable  the  plaintiffs  to  recover  possession  of  the  land 
in  ejectment.  Between  individuals  the  receiver's  receipt,  under 
this  statute,  is  recognized  as  legal  evidence  of  title,  but  not 
against  the  United  States:  Wilcox  v.  Jackson,  13  Pet.  516. 

It  is  therefore  considered  and  adjudged  by  the  court,  that  the 
decree  of  the  district  court  of  Milwaukee  county,  dismissing 
complainant's  bill,  be  and  the  same  is  hereby  affirmed,  with  costs. 

Judge  Ibvin  was  a  party  to  this  action,  and  did  not  participate 
in  the  hearing  or  decision. 

iNJiTironoN  TO  Stay  Waste,  when  Qbantbd  :  See  Duvali  ▼.  WtUen^  18 
Am.  Dec.  350;  Watson  v.  HurUer,  0  Id.  295. 

iNJUMonoN  TO  Stat  Waste,  when  not  Gbanted:  See  NeoiU  v.  QiUetpk^ 
96  Am.  Deo.  696;  Poindexter  v.  Henderson,  12  Id.  550. 

Injunction  aqainst  Trespass:  For  a  discussion  of  thia  subject  see  note  to 
Jerome  v.  Rots,  11  Am.  Dec  498.  Also  see  note  to  Quackenbtuh  v.  Van  Btpet^ 
29  Id.  716,  where  other  cases  are  collected  or  referred  to;  and  8mUh  ▼•  Pet- 
UngUl,  40  Id.  667. 
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Oakley  ei  al.  v.  Hibbahd. 

[1  PXHIXT,  874.] 

AmowMiirr  fob  thx  Bsnefit  of  Cbeditobs  made  by  a  peraon  not  in  fafl- 
ing  oironmstances,  and  not  unable  to  pay  all  his  debts,  may  be  revoked 
by  the  aisignor  after  part  of  the  debts  has  been  paid,  and  the  assignee 
will  be  thereby  discharged  from  liability  to  all  creditors  who  had  no 
notice  of  the  assignment,  or  had  done  nothing  to  signify  their  acceptance 
of  its  provisions. 

AlTIB    RETOOATIOir  OF  AN  ASSIONMXNT  FOB   THE    BENEFIT  OF  CBEDrrOB8» 

where  the  assignor  has  the  right  to  revoke  it,  the  assignee  can  pnrchase 
from  the  assignor  the  property  so  assigned,  the  same  as  any  other  person 
oonld. 

Ajppial  from  the  district  court  of  Milwaukee  county.  Oakley 
and  Loomis  filed  their  bill  in  equity  against  Hibbard  as  assignee 
of  O'Connor.  A  decree  was  entered  that  Hibbard  pay  com- 
plainants seven  hundred  and  six  dollars  and  fifteen  cents  and 
costs  of  suit,  from  which  this  appeal  is  taken  by  defendant.  The 
opinion  sufficiently  states  the  facts. 

Levi  Eubbellj  for  the  appellant. 

BandaU  and  Ogden,  for  the  appellees. 

Ibtin,  J.  This  cause  comes  up  from  the  couniy  of  Milwaukee^ 
on  an  appeal  from  the  final  decree  of  the  district  court,  made  in 
lavor  of  the  complainants  in  February  last,  when  it  was  heard 
upon  bill  and  answer. 

By  the  bill  of  the  complainants,  it  appears  that  **  one  Bost- 
wick  O'Connor,  then  doing  business  as  a  merchant  at  Troy,  in 
the  county  of  Walworth,  executed  and  delivered  to  Hugh  L. 
Smith  and  J.  Clark  Smith  his  certain  promissory  note,  bearing 
date  on  that  day,  and  thereby  promised  to  pay  six  hundred  dol- 
lars, with  interest  from  the  date  of  said  note,  to  them,  the  said 
Hugh  and  J.  Clark  Smith,  by  the  name  of  Smith  and  Brother, 
or  to  their  order,  at  the  office  of  the  Wisconsin  Fire  and  Marine 
Insurance  Company,  at  Milwaukee,  eighteen  months  after  the 
date  of  said  note,"  ''  and  the  said  Smith  and  brother  afterward, 
and  before  the  said  note  became  due,  indorsed  and  delivered 
the  same  to  the  complainants;  that  the  said  O'Connor,  on  the 
first  of  March,  1844,  made  an  assignment  of  his  merchandise, 
notes,  etc.,  to  William  B.  Hibbard,  the  defendant,  for  the  pui- 
pose  of  paying  off  the  debts  therein  mentioned  and  in  the  order 
directed,  and  that  the  said  Hibbard  took  upon  himself  the  exe- 
cution of  the  trust,  and,  after  paying  off  a  part  of  the  debts  of 
the  said  O'Connor,  he  became  the  purchaser  of  the  balance  of 
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And  where  an  aasignment  is  made  by  the  oonflent  of  a  creditor  and  for  hia 
•special  benefit,  a  revocation  by  the  assignor  without  the  consent  of  snob 
creditor,  and  for  the  express  purpose  of  making  a  reassignment  for  the  benefit 
•f  such-  creditor  and  other  creditors  fhercin  named,  all  to  be  paid  pro  rata, 
is  a  fraud  as  to  such  creditor,  and  if  the  property  proves  insufficient  to  fuUy 
satisfy  all  their  demands,  a  court  of  equi^  will  set  aside  the  second  asslgn- 
ment»  so  far  as  it  is  inconsistent  with  tiie  former  assignment,  and  first  apply 
the  proceeds  of  the  assigned  property  to  the  payment  of  his  debts  in  full:  Jf  ss- 
sonfer  ▼.  Kamnumif  8  Johns.  Oh.  8.   It  seems,  however,  that  where  the  avowed 
purpose  of  the  revocation  is  to  correct  some  error,  by  making  a  new  assign- 
Bent  free  from  some  objectionable  featore  existing  in  the  first,  as  where  it 
contained  a  danse  constructively  f raudnlenti  the  courts  look  upon  them 
more  favorably,  and  will  permit  such  revocations,  if  consistent  with  the  rights 
of  creditors:  Horn  v.  Woolaey,  8  Bd.  Gh.  290.    But  in  one  state  at  least,  vis., 
Tennessee,  it  has  been  held  that  the  assignor  may  revoke  the  assignment  be- 
fore it  has  come  to  the  knowledge  of  the  creditors,  but  even  there,  as  soon  as 
a  knowledge  of  the  assignment  has  been  acquired  by  the  creditors,  an  aflkm- 
ance  of  it  upon  th^  part  is  presumed  in  the  absence  of  proof  to  the  contrary; 
Brevard  v.  Neely,  2  Sneed,  165;  Bobertmm  v.  SubleU^  6  Humph.  313.    The  death 
of  an  insolvent  who  has  assigned  his  property  to  trustees  for  the  benefit  of  his 
creditors  does  not  revoke  the  trust:  Jone$  v.  Dottgherty,  10  Qa.  274.    In 
Massachusetts,  where  an  insolvent  debtor  had  made  an  assignment  under  the 
ctatuto  of  that  state  of  aU  his  property,  which  was  insufficient  to  satisfy  the 
debts  of  the  creditors  who  had  a  right  to  become  parties  to  the  assignment 
and  the  assignees,  with  the  consent  of  all  those  creditors,  reconveyed  the 
property  to  the  assignor,  for  the  purpose  of  enabling  him  to  make  an  adjust- 
ment with  them,  it  wss  held  that  toe  asBignees  could  not  be  chaiged  in  the 
process  of  foreign  attachment,  as  the  tmstess  of  one  who  became  a  creditor  d 
the  assignor  aftsr  the  assignment  was  made:  SmaU  v.  Sproaif  8  Mete.  803. 
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SioxH  V.  Reddb. 

[9  ATUWiMA,  99.] 

JmrnaBOT  mat  n  Amended  so  as  to  Makb  the  namei  of  tb*  ftMm 

therdn  oonfonn  to  thoae  of  the  writ  and  dedarmtioik. 
Pabol  BvniiNcn  is  Admissibls  to  Show  that  a  Judomxnt  wm  inteDded 

to  apply  to  a  particohu'  case,  without  a  formal  amendment  of  the  reoocd, 

where  the  names  of  the  parties  therein  varied  from  the  pleadings. 
FlKXnEiN  Am  of  an  Infant  Plaintiff  can  not  receive  the  amount  of  the 

Judgment  which  may  be  recovered  by  the  infant,  althongh  the  latter  has 

no  general  goardian. 

SoiBB  FAGIA0,  to  Teyiye  a  judgment  in  favor  of  the  defendants 
in  error,  in  the  suit  of  E.  B.  Wood,  by  her  next  friend,  Scmp' 
9onWoadtY,8miih.  At  the  time  of  the  rendition  of  the  judgment 
E.  B.  Wood  was  an  infant,  but  had  subsequently  married  the 
defendant  in  error,  Bedus.  The  defendant  pleaded  nvl  Hd  record 
and  payment  of  the  judgment  to  Sampson  Wood.  To  this  plea 
of  payment  the  plaintifi's  demurrer  was  sustained.  On  the  trial 
the  record  of  a  judgment  entitled  E.  B.  Wood  y.  J.  K  SmiUh  mm 
offered  in  eridenoe,  and  parol  eyidence  of  the  olerk  admitted 
identifying  it  with  the  judgment  upon  which  this  mntre/aciM  WM 
founded.    Plaintiff  had  judgment. 

Xr.  P.  WaOcer^  for  the  plaintiff  in  error. 

IF.  Oooper^  for  the  defendants  in  error. 

By  Oourt,  OovumlO.  J.  By  the  act  of  1807,  it  ia  oiaelad 
that  no  BommonSy  writ,  declaration,  return,  process,  judgment, 
or  other  proceedings  shall  be  abated,  arrested,  quashed,  or  xb- 
Tsrsed,  for  any  defect,  or  want  of  form,  etc. ;  and  it  shall  be 
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competent  to  amend  "  imperfections,  defects,  and  want  of  form 
(other  than  those  which  the  party  demurring  shall  express,  etc.), 
or  any  mistake  of  the  Ohristum  name,  or  surname  of  either 
party,  sum  of  money,  quantity  of  merchandise,  day,  month,  or 
year,  in  the  declaration  or  pleading,  the  name,  sum  or  quantity, 
or  time,  being  right  in  any  part  of  the  record  or  proceedings.^' 
Clay's  Dig.  821,  sec.  50.  Here  is  an  express  authority  for 
amending  the  names  of  parties  to  a  judgment,  so  as  to  make 
the  judgment  conform  to  the  writ  and  declaration.  Now  to  in- 
form the  court  that  a  judgment  which  is  yariant  in  this  respect, 
from  the  preceding  parts  of  the  record,  we  can  conceive  of  no 
objection  to  showing,  by  extrinsic  proof,  that  it  was  intended  to 
apply  to  a  particular  case.  If  such  eridence  was  not  admissible^ 
the  statute  would  be  a  dead  letter,  where  the  names  of  the  par- 
ties, and  the  amount  for  which  the  judgment  was  rendered, 
varied  from  the  writ  or  pleadings.  13ie  judgment  then  being 
amendable  upon  the  proof  nmde,  there  was  no  necessity  to  make 
the  amendment  in  fact — ^it  must,  according  to  the  practice  under 
the  statute  of  jeofail,  be  considered  as  perfected.  See  CaUin, 
Peeples  A  Go.  y.  Gilder^s  Execuior,  8  Ala.  536;  PaUerson  A  J3tn- 
wm  Y.  Bumetfs  Adminiairator,  6  Id.  844.  This  view  being  de- 
cisive  of  the  first  point  made  for  the  plaintiff  in  error,  we  need 
not  consider  to  what  extent  records  are  condusiye  in  themselyes, 
or  whether,  and  under  what  circumstances  parol  proof  may  be 
received  to  explain,  contradict,  or  identify  them. 

In  ImoGSf  by  her  next  friend^  y.  Boyd  ei  al.,  5  Port  888,  it  is 
said,  that  a  prochein  amt,  ''is  not  authorized  to  receive  the 
amount  which  may.  be  recovered  by  the  infant,  but  the  same 
shotdd  be  paid  over  to  a  lawful  guardian,  alone,  as  it  might 
otherwise  be  squandered,  and  the  infant  receive  no  benefit.  ** 
See  also  10  Petersd.  Abr.  579.  No  inconvenience  or  injury  can 
result  to  the  defendant  in  the  judgment,  from  the  limited  powers 
of  the  next  friend,  although  the  infant  may  have  no  regular 
guardian.  It  may  be  considered  as  undoubted  law  in  this  state, 
that  the  clerk  of  a  court  is  authorized  by  statute,  to  receive  of  a 
defendant,  against  whom  a  judgment  is  rendered  in  his  court, 
the  amount  of  the  same;  and  this  as  well  before  as  after  an  ex- 
ecution has  issued:  Murray  v.  Charles^  5  Ala.  678.  The  defend- 
ant then,  need  not  be  troubled  to  retain  the  money,  or  charged 
with  interest,  because  the  plaintiff  is  not  competent  to  receive 
it;  for  immediately  upon  the  rendition  of  a  judgment,  he  may 
pay  the  amount  to  the  derk. 

There  is  no  error  in  the  record;  the  judgment  is  oonsequentlj 
ftfiirmed. 
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AMnrDMBHT  ov  JuDOioiiT:  See  Alien  ▼.  Bradford,  SI  Am*  Dao.  980l  notoi 
•bo  Atkins  ▼.  Sawyer,  11  Id.  188;  BnxnUeU  v.  PicheU^  12  Id.  800;  BoHm  t. 
FFUson,  13  Id.  376;  Bolkin  ▼.  Cimmimonen,  Id.  630:  iSJpeed  t.  i7alll^  16  Id. 
78;  ffubbeU  v.  FogarUe,  26  Id.  163;  <»{»  ▼.  PraU,  Id.  170. 

pBOGHBiif  Ami  can  not  Bboxivx  the  Monkt  on  a  Judomxnt  in  favor 
of  hiB  in&nt,  enter  satisfaction,  and  take  the  money  out  of  oonrt;  mnoh  Ism 
•an  1m  oompoond  the  judgment:  Mile$  v.  KttigUr^  30  Am.  Deo.  42S. 


Hawkins  v.  State. 

[9  Af.ABAlf4,  187.] 

WtaiRB  SivxBAL  wiBl  Geaboxd  IN  Samb  lNDiOTifKNT»  it  was  diflontlon* 
ary  with  th«  ooart»  at  the  oommon  law,  either  to  direct  or  refuse  a  ser- 
erance. 

BiOBT  OP  Fbbxmftobt  Challbngb  dobs  not  GrvB  Right  of  Sbparatb 
Trial,  where  several  persons  are  Jointly  indicted  for  the  same  offiuise» 
as  in  such  a  case  the  right  of  peremptory  challenge  is  in  no  degree  nar* 
rowed  or  affected;  but  each  prisoner  has  the  right  to  challenge  the  fnll 
number,  and  in  this  respect  is  unaffected  by  what  the  others  do. 

JuBOB  Challbnobd  bt  Onb  Pbisonbb,  and  not  bt  Anothxb  who  Is 
Jointly  indicted,  is  to  be  withdrawn  as  to  all,  as  no  man  ought  to  sit  as 
a  juror  upon  a  joint  trial  who  is  not^  in  the  estimation  of  all  the  prison- 
ers, indifferent  as  to  alL 

BiOBT  OF  Pbrbmftobt  Challbnob  is  not  a  Riobt  to  Sblbot  Jury,  but 
merely  to  exclude  from  the  trial  any  persons  who  are  disagreeable  to  the 
party  on  triaL 

So  Much  of  Judombnt  as  n  an  AmHiCAnoN  ov  Pbisonxb's  Odilt  may 
be  rejected  as  surplusage,  and  the  fact  that  it  was  defeotiTely  stated  can 
not  avoid  the  judgment. 

Harbison  and  Hawkina  were  jointlj  indioted  for  an  aaaauit 
with  intent  to  kill.  Plea,  not  gmliy.  On  the  trial,  Harrison 
was  acquitted  and  Ebiwkins  found  guilty  and  sentenced.  The 
defendants  severally  moved  for  separate  trials,  but  the  court  de- 
nied the  motion.  The  defendants  refused  to  join  in  their  chal- 
lenges, and  in  impaneling  the  jury  a  juror  was  called  whom 
Hawkins  was  willing  to  accept,  but  who  was  challenged  by  Har- 
rison. Hawkins  then  moved  for  a  separate  trial,  and  the  motion 
was  again  denied.    Defendant  Hawkins  brought  error.        ^ 

t/.  E.  Belser  and «/.  A.  Elmore^  tor  the  plaintiff  in  error. 

AUomey  general,  contra. 

By  Court,  Colldcb,  0.  J.  The  fifty-fifth  section  of  the  tenth 
chapter  of  the  penal  code,  among  other  things,  provides,  that 
"on  a  trial  for  any  penitentiary  offense,  the  accused  shall  be 
allowed  fifteen  peremptory  challenges:"  Clay's  Dig.  459.     This 
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enactmeni,  it  is  insisied,  makes  it  imperatiTe  upon  the  coon, 
where  serenJ  aze  charged  in  the  same  indictment,  with  a  crime 
of  the  grade  of  that  designated,  to  allow  to  each  of  the  defend- 
ants a  separate  trial.  At  the  common  law,  it  must  be  conceded, 
that  it  was  discretionary  with  the  court,  in  such  cases,  to  direct 
or  refuse  a  sererance.  The  precise  ground  upon  which  the  right 
to  a  separate  trial  is  rested,  in  the  case  before  us,  was  most 
elaborately  considered  in  United  Stales  y.  Mdrchant  et  al.,  4  Ma- 
son, 158.  There  a  joint  indictment  was  found  against  sev- 
eral for  murder,  who  sererally  pleaded  not  guilty.  A  motion 
was  made  in  behalf  of  one  of  the  prisoners  to  be  tried  sep- 
arately; and  this  he  claimed  as  a  matter  of  right.  Mr.  Justice 
Story  was  of  opinion,  that  upon  a  joint  indictment  for  a  cap- 
ital offense,  it  wotdd  be  competent  to  try  the  prisoners,  either 
jointly  or  sererally;  that  where  the  trial  is  joint,  the  right  of 
peremptory  challenges  is  in  no  degree  narrowed  or  affected. 
Each  prisoner,  in  such  case,  has  a  right  to  challenge  the  full 
nmnber,  and  in  this  respect,  is  unaffected  by  what  the  other 
prisoners  do.  "  If,  therefore,"  says  the  learned  judge,  ''  in  a 
capital  offense,  where  twenty  peremptory  challenges  are  allow- 
able by  law,  there  is  a  joint  indictment,  and  joint  trial  of  ser- 
eral  persons,  each  may  challenge  the  whole  number  to  which  he 
is  entitled;  and  if  there  be  two  on  trial,  the  challenges  may  ex- 
tend to  forty;  if  three,  to  sixty,"  etc. 

As  for  the  question,  whether  a  juror  challenged  by  one  pris- 
oner, and  not  by  another,  was  to  be  withdrawn  as  to  all,  it  was 
considered  settled  upon  just  and  reasonable  peinciples,  that  no 
man  ought  to  sit  a't  a  juror,  upon  a  joint  trial,  who  was  not,  in 
the  estimation  of  all  the  prisoners,  indifferent  as  to  all.  In  the 
case  dted,  it  was  argued  for  the  prisoners,  that  the  right  of 
separate  trial,  when  claimed,  results  necessarily  from  the  sereral 
right  of  challenge.  The  prisoner,  in  favor  of  life,  it  was  said, 
had  a  limited  right  to  elect  his  jury.  If  he  is  tried  alone,  it  is 
always  in  his  power  to  say  who  that  jury  shall  be.  But  if  he  is 
tried  jointly  with  another  person,  then  the  jurors  he  may  wish 
to  ferve  on  his  trial,  may  be  challenged  by  the  other  prisoner^ 
and  so  his  right  of  election  and  selection  may  be  materially  im- 
paired. The  court  thought  that  the  argument  took  for  granted 
the  very  point  in  controversy;  and  while  it  conceded  that  the 
right  to  challenge  for  cause  is  unlimited,  it  affirmed  that  the 
light  of  peremptory  challenge  was  restricted. 

It  is  asked,  "  What  is  the  right  of  peremptory  challenge  but 
a  right  to  exclude  from  the  trial  any  persons  who  are  disagroo 
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able  to  the  parly  on  trial?  Suppose  the  panel  to  consist  of  ser- 
eniy-two  persons,  and  the  challenges  to  be  limited  to  twenty,  all 
that  the  prisoner  can  do  is  to  exclude  twenty  from  this  list;  and 
it  depends  altogether  on  the  order  in  which  the  jurors  are  called^ 
who  may  be  excluded  or  not.  If  the  prisoner  challenge  the  fixsi 
twenty  who  are  called,  the  next  twelve  called  from  the  remain- 
ing fifty-two  constitute  the  juiy.  It  is  true,  that  if  he  chooses 
to  suffer  any  juror  to  be  sworn,  before  he  has  exhausted  his 
challenges,  to  that  extent  he  selects  his  jury;  but  this  is  a  mere 
incident  to  his  right  to  exclude  jurors,  to  a  limited  extent;  and 
not  the  principal  object  contemplated  by  the  law.'*  The  reason 
upon  which  the  right  of  peremptoiy  challenge  was  placed  in  the 
argument  at  the  bar,  is  not  referred  to  by  the  text-writers,  but 
it  is  placed  on  the  ground  of  the  tenderness  which  the  law  ex- 
tends in  favorem  vUcb,  to  those  who  are  charged  with  capital 
offenses, and  is  regarded  for  the  most  part  asaoonoession  to  the 
caprice  and  prejudice  of  the  accused. 

The  power  of  one  person,  when  tried  alone,  to  say  who  shall 
compose  his  jury,  even  if  those  whose  names  are  on  the  panel 
furnished,  can  not  be  admitted,  not  only  for  the  reason  stated, 
but  for  the  additional  reason,  that  in  a  case  like  the  present,  the 
state  is  authorized  to  challenge  ten  jurors  without  cause;  and  if 
this  right  is  exercised,  it  may  make  it  still  more  difficult  for  the 
accused  to  select  the  jurors  whom  he  prefers.  The  view  taken, 
is  very  fully  sustained  by  the  argument  of  the  court,  and  the 
numerous  citations  made  in  the  case  referred  to.  That  case  was 
removed  to  the  supreme  court  of  the  United  States  npon  a  oer- 
tificate  of  division  of  opinion  of  the  judges  of  the  circuit  court, 
and  was  again  considered  upon  a  reference  to  the  early  English 
decisions,  as  well  as  the  elementary  writers  upon  criminal  law. 
The  court  said,  that  the  right  of  challenge  is  not  in  itself  the 
right  to  select,  but  to  reject  jurors.  It  enables  the  prisoner  to 
say  who  shall  not  try  him,  but  not  to  say  who  shall  be  the  par- 
ticular jurors  to  try  him.  **  The  law  presumes  that  every  juror 
sworn  in  the  case  is  indifferent,  and  above  legal  exception;  for 
otherwise  he  may  be  challenged.  What  jurors  in  particular 
shall  try  the  cause,  depends  upon  the  order  in  which  they  are 
called;  and  the  result  is  a  mere  incident  following  the  chal- 
lenges, and  not  the  absolute  selection  of  the  prisoner,  resulting 
from  his  power  of  challenge.'"  The  English  authorities  cited  bj 
the  counsel,  for  the  plaintiff  in  error,  are  commented  on,  and  it 
is  very  satisfactorily  shown,  that  they  do  not  sustain  the  oon- 
elusion  which  it  was  insisted  at  the  bar  they  estabUah.    None  of 
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Hie  earlier  adjudications,  it  was  said,  maintain  that  fliere  ootdd 
not  be  a  joint  trial,  where  the  prisoners  challenged.  What  fell 
from  Lord  Holt  in  ChamocJi^s  Case,  8  Balk.  81,  in  respect  to  a 
sereral  trial,  refeired  solely  to  the  pubUo  inconyenienoe,  on  ac- 
eonnt  of  a  probable  defect  of  jnrors,  and  not  to  any  matter  of 
right  in  the  prisoners:  See  Bex  y.  NMe,  19  Haig.  Bt.  Tr.  1;  B. 
a,  16  Howell's  Bt  Tr.  781. 

In  BiaAe  y.  Okio^  6  Ohio,  86,  it  was  determined,  that  two  in- 
dicted of  a  joint  offense,  may  be  tried  jointly,  though  a  separate 
trial  is  demanded  by  one  of  them;  and  where  seyeral  are  thus 
indicted,  and  put  upon  their  trial,  each  must  be  allowed  his 
separate  peremptory  challenge  of  jurors.  To  the  same  effect  is 
the  case  of  the  Umled  Slates  y.  Wil9(m,  1  Bald.  78.  In  the 
Oniied  States  y.  Shop  et  al.,  1  Pet  0.  0. 118,  the  court  permitted 
three  of  seyen  prisoners  indicted  jointly,  to  be  tried  separately 
from  the  other  four,  upon  a  motion  by  them,  suggesting  that  tlM 
defense  was  different  in  some  respects,  and  at  yariance  with 
their  co-defendants,  and  that  it  was  difKcult  to  agree  in  the  chal- 
lenges of  jurors.  It  does  not  appear  from  the  report  of  the  case, 
that  a  separate  trial  was  either  claimed  or  conceded  as  a  matter 
of  right.  Bo  that  the  case  is  not  an  authoriiy  for  the  purpose 
for  which  it  was  cited.  The  People  y.  ITotoeO,  4  Johns.  296,  is 
equally  incondusiye.  It  was  there  insisted,  that  flie  prisoner 
being  entitled  to  a  peremptory  challenge,  should  not  be  tried 
jointly  with  his  co-defendant.  To  which  the  court  replied,  that 
he  was  not  entitled  to  a  peremptory  challenge,  and  consequently 
the  force  of  the  objection  was  destroyed.  ''  In  all  cases,  at  least 
where  the  right  of  peremptory  challenge  does  not  exist,  and  two 
persons  are  indicted  jointly,  they  may  be  tried  jointly  or  sepa- 
rately, at  the  discretion  of  the  court  This  is  the  settled  prac- 
tice, both  here  and  in  England,  and  no  objection  to  it  ezists 
sufBdent  to  outweigh  the  pubUo  conyenienoe  of  the  rule."  Cer- 
tainly there  is  no  affirmation  in  this,  that  if  a  challenge  without 
cause  be  allowable,  a  separate  trial  should  beaccorded  as  a  mat- 
ter of  right  None  of  the  cases  cited  show  such  to  be  the  law, 
while  the  reyerse  is  supported,  not  only  by  express  adjudica- 
tions, but  by  reasoning  too  potent,  and  too  long  recognised,  to 
be  disregarded.  We  are  of  opinion,  that  the  law  as  we  hays 
stated  it  from  Mason,  was  correctly  adjudged,  and  without  re- 
iterating what  has  been  said,  we  are  content  to  conform  to  it; 
consequently,  the  drcnit  court  did  not  err  in  the  points  ruled  in 
the  bill  of  exceptions. 

Theyerdict  of  the  jury  affirms  the  guilt  of  Hawkins  as  charged 
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ia  the  indiotment,  yis.,  that  he  oommitted  the  aasatilt  and  lot- 
tery, with  the  intent  to  kill  and  muxdar.  This  is  confessedly  a 
finding  oo-extensiTe  with  the  charge;  but  it  is  supposed  that  the 
conndenUum  est^  consequent  npon  the  verdict,  is  defectiTey  and 
that  it  does  not  show  the  plaintiff  in  error  is  sabject  to  impris^ 
onment  in  the  penitentiary,  although  he  is  directed  to  be  thus 
punished.  That  portion  of  the  entiy  is  as  follows:  '*  It  is  there* 
fore  considered  by  the  court,  that  the  prisoner,  0.  Spencer 
Hawkins,  is  guiliy  of  an  assault  with  intent  to  kill,  and  that  ha 
be,  and  is  hereby,  sentenced  to  imprisonment  in  the  peniten* 
tiary,"  etc.  Bo  much  of  the  judgment  as  is  an  affirmation  by 
the  court  of  Hawkins'  guilt,  may  be  rejected  as  surplusage.  The 
jury  had  ascertained  his  guilt,  and  it  was  enough  for  the  court, 
without  reiterating  it,  to  have  followed  their  verdict  by  adjudg* 
ing  the  appropriate  punishment.  This  has  been  done,  and  the 
suplusage  can  not  avoid  the  judgment.  OtUe  per  imMe  non 
wMahir. 
The  judgment  of  the  drouit  is  affirmed. 


Wbo  mat  mm  JaantLY  ImmMDi  See  ChmmmweaUk  v.  MhnX^  S6 
Dm.  a08|  ChmmmmtaUk  v.  GUleapie,  10  Id.  476. 

SSPABATB  TbIAL  GAK  MOT  MM  DUIAVDSD  BT  Qmi  JonTTLT  IvVIOrKD  wltb 

oIlMn,  as  a  matte  of  ri|^t;  aaitliwithiDthediMirotiooof  thooovttognat 
or  ratoo  a  aafonte  trial:  Siaie  v.  Soper,  83  Am.  Doo.  MS.  Tha  larinnipal 
oilad  OB  tfaia  point  la  iTofoii  V.  Ptapi<  15  m.  fiW. 


NoiiAND  t;.  WiGKHAlL 

P  AliABAlU*  Ifli.] 

Ts  KoDivT  Hoani  ibom  Lubojit  to  SxmrBB  abd  Hajm  oadar  anoal 
it  la  not  naoeaaarythat  haahoold  haTO  baao  brokan  to  gaar;  bat  tha 
*' woriL-horaa,'*  aa  oaed  in  the  atatota^  maana  one  that  pacforma  tha  oom* 
mon  dmdgery  of  the  homeatead,  either  under  aaddle  or  in  the  traoaa. 

DBnEBBAHT  UAB  BioBT  TO  Elbot»  whbbb  Hb  HAS  Two  HoBSBH,  ona  a  work 
hoTM,  and  tha  other  a  amall  filly  that  had  not  been  employed  in  doing 
tlie  ordinary  aeiiloe  of  tlie  family,  aa  to  whioh  one  ahall  be  taken  in  eza.- 
ontion. 

Tbovxb  for  the  conversion  of  a  horse.  Plea,  not  guiliy,  and 
Justification.  The  plaintiff  was  the  head  of  a  family,  and  owned 
two  horses;  the  one  seised,  and  another,  a  small  filly,  upwards 
of  two  years  old,  broke  to  the  saddle  but  not  to  gear.  Defend* 
ant,  a  constable,  held  an  execution  against  the  plaintiff,  and  waa 
directed  1^  him  to  levy  on  the  filly,  but  in  spite  of  the  directum 
seised  the  other.    Thore  was  considerable  doubt  from  the  evi* 
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denoe,  wbeiher  tbe  hone  seised  was  broken  to  gear  or  not  at  the 
time  of  the  levy.  The  court  chained  that  that  fact  was  unim- 
portant, bat  that  if  it  was  the  phiintifTs  only  horse,  and  was 
kept  for  ordinary  service  or  labor,  although  that  was  riding  only, 
it  was  a  work-horse,  and  exempt  within  the  meaning  of  the 
statute;  the  court  further  charged  that  the  plaintiff  had  a  right 
to  elect  as  between  the  horse  and  the  filly,  and  that  if  he  directed 
the  defendant  to  levy  on  the  filly,  he  should  have  surrendered 
the  horse.  Verdict  and  judgment  for  plaintiff.  The  defendant 
brought  error. 

McClung,  for  the  plaintiff  in  error. 
E.  J.  Jcne8,  oovUra, 

Bj  Court,  GoLUKB,  0.  J.  Among  other  things,  it  is  enacted, 
that ''  one  work-horse,  mule,  or  pair  of  oxen,'*  **  shall  be  re- 
tained by,  and  for  the  use  of,  ereiy  family  in  this  state,  free  and 
exempt  from  levy  or  sale,  by  virtue  of  any  execution,  or  other 
legal  process:''  Clay's  Dig.  The  only  point  which  we  remember 
to  have  decided  under  this  statute,  is,  that  the  exemption  does 
not  cover  the  property  of  one  who  has  a  &mily  in  another  state, 
although  he  is  here  accompanied  by  a  son,  not  shown  to  be  de- 
pendent upon  him:  Allen  v.  Manasse  db  Mosdy,  4  Ala.  554. 

It  is  not  controverted  in  the  present  case,  that  the  plaintiff 
had  a  family  residing  vnih  him  in  this  state;  but  to  exempt  a 
horse  from  liability  to  seizure  and  sale,  under  execution,  it  is 
insisted,  he  must,  within  the  meaning  of  the  act  cited,  have 
heou  broken  to  gear;  or,  in  other  words,  should  be  a  draught- 
horse,  and  have  been  used  for  that  purpose.  This  construction, 
we  think,  is  entirely  too  restricted.  The  statute  was  doubtless 
intended  for  the  benevolent  purpose  of  enabling  the  head  of  a 
family  to  support,  and  at  the  same  time  contribute  to  the  com- 
fort and  convenience  of  those  of  his  own  household  who  are 
dependent  upon  him.  To  give  to  it  the  scope  and  operation 
contemplated  by  the  legislature,  it  will  not  do  to  limit  the  ex- 
emption to  a  horse  that  has  actually  performed  service  in  a 
plow,  or  cart;  but  we  must  understand  the  term  "  work-horse" 
to  mean,  one  that  performs  the  common  drudgery  of  the  home- 
stead; as  to  haul  wood,  to  draw  the  plow,  to  cany  the  family 
to  church,  etc.,  either  under  the  saddle  or  in  traces.  It  is  not 
necessary  that  he  shall  have  performed  this  service;  if  he  has 
performed  a  part  of  it,  and  is  intended  as  such  a  drudge,  it  is 
quite  sufficient  to  bring  him  within  the  exemption  of  the  stat- 
ute.   If  the  law  were  otherwise,  then  a  horse  porohased  for  the 
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pnxpose  of  being  used  in  traoeSy  or  hamessy  whenei^r  tbe 
family  required  it,  if  he  had  not  been  broken  to  these,  would 
be  subject  to  levy  and  sale,  though  he  had  performed  important 
service  under  the  saddle,  for  the  family.  And  this,  too,  when 
it  is  known  that  the  docility  of  the  horse  is  in  general  such, 
that  there  are  but  few  that  can  not  be  induced  to  draw  kindly. 

It  might  so  happen,  that  no  member  of  the  family,  either  from 
bad  health  or  other  cause,  were  able  to  drive  a  plow  or  cart;  yet 
if  the  only  horse  belonging  to  its  head  was  used  to  ride  to  mill, 
to  carry  the  children  to  school,  and  in  other  equally  necessary  or 
convenient  service,  surely  it  would  not  be  insisted,  that  he  was 
subject  to  execution  because  he  had  never  drawn  in  traces  or 
shafts.  We  can  not  think,  the  circuit  judge  misapprehended  the 
law,  in  instructing  the  jury  as  he  did  in  the  first  charge  ex- 
cepted to. 

We  incline  to  the  opinion,  that  as  the  statute  does  not  pre- 
scribe who  shall  elect  which  horse  a  defendant  in  execution  shall 
retain  where  he  has  several,  the  right  of  election,  if  he  claims  it, 
devolves  upon  him.  But  does  the  evidence  in  the  case  before 
us,  show  that  the  plaintiff  had  more  than  one  ''  work-horse," 
according  to  the  interpretation  we  have  given  to  these  tenns  t 
The  horse  left,  was  "  a  small  filly,  the  rise  of  two  years  old, 
broke  to  the  saddle;''  thus  making  the  inference  Intimate,  that 
she  had  not  been  employed  in  doing  the  ordinary  service  of  the 
family.    It  results  from  this  view,  that  the  second  charge  is  also 

The  judgment  is  consequently  affirmed. 


Exemptions  fbom  Exsootion. — ^The  toIl-hooM  of  a  oaaal  company  la  not 
rabjeot  to  ezeention:  Sntqueheuma  Oanai  Oo.  v.  ilonAom,  42  Am.  Deo.  SlSf 
neither  b  an  equitable  eatate  in  penonalty:  iZfoe  ada.  BwnuU,  Id.  390,  and 
note;  nor  property  in  the  coatody  of  the  law:  Haeiky  ▼.  Swiffert,  41  Id.  256w 
Am  to  how  far  tools  are  exempt,  aee  caaea  cited  in  the  note  to  CoUma  v.  WaUaee^ 
89  Id.  359,  that  caae  holding  a  horse  not  to  be  an  implement  of  trade.  A 
widow  living  with  her  father  may  be  the  head  of  a  family  ao  aa  to  exempt  a 
horse,  if  she  have  children  dependent  upon  her:  Backman  ▼.  Cranqford,  39  Id 
163.  For  other  illustrations  of  property  exempt  from  execution,  see  Carpem 
Ut  v.  ITerrington,  37  Id.  239;  F^reeman  ▼.  Carpenter,  33  Id.  210;  Browm  t. 
fKott,  31  Id.  154,  and  note  referring  to  previous  caaea  in  thia  series. 

OoNSTBUcnoM  or  Exsmftiov  STATom:  See  note  to  BodkioeU  t.  HiMtH 
45  Am.  Dec,  whefo  the  subject  ia  diaonsaed  at  kogUi. 


488  Battle  v.  Mobilel  [Alabama 

BaTXLB  t;.  MOBILB.        SXEWABT  t;.  SaIOL 

Powm  OT  Tazatiov  is  KionaABT  Aooompanimbnt  ot  Powbs  oi  Laon- 
LATiOM,  and  is  limited  only  by  the  extent  of  that  power. 

Power  ow  Taxation  Opxratis  upon  all  Pebsonb  and  Pbopkbtt  beloii|{- 
ing  to  the  body  politic.    Its  relinqoiehment  ought  nerer  to  be  preaimied. 

PBOFKBirr  ExPLOTXD  IN  FoBUON  OB  DoMxsnc  CouMEBcm  may  be  taxed. 

0fiAMBOAT8  Bmploted  WITHIN  THX  Statx  MAT  Bi  Taxbo  onder  a  general 
ordinanoe  levjringa  taxon  all  personal  estate,  althoag^  r^golariy  enrolled 
and  licensed  nnder  the  laws  of  the  United  States. 

PBBflONAL  Bctatb  ot  CiTmN  OT  Anothbb  Statb,  when  emplofyed  in  this 
state  is  as  much  the  sabject  of  taTation  as  property  of  the  same  kind 
belonging  to  oar  own  dtiaens;  and  the  fact  that  it  Is  also  elseiHiefe  held 
vol^jeet  to  taxation,  is  not  a  oirenmstanee  whioh  interferes  with  the  exer> 
else  of  the  power  in  the  state  where  it  Is. 

Thbbi  oaaes  were  Bubmitted  on  an  agreed  statement  of  faeti. 
The  ooxpoiation  of  Mobile,  ihrongli  its  xegnlarlj  oo^istitated 
•nthoritieB,  passed  an  ordinanoe  for  Uie  ooUeotion  of  a  dty  tax. 
Under  this  ordinanoe  the  steamboat  New  World,  the  properlj 
of  Stewart,  and  the  steamboat  Moni^mezy,  owned  by  Battle  A 
Co.,  were  assessed.  The  tax  was  not  a  speoifio  one  on  steam- 
boats, but  a  general  one  on  personal  iMX>perfy,  and  the  steam- 
boats were  included  in  the  sohedulee  of  the  defendants'  personal 
property  lespectiTely.  Battle  &  Oo.  were  a  firm  doing  business 
in  Mobile,  and  resident  there.  Stewart  was  a  citiaen  of  Pennsyl- 
crania,  but  resided  in  Mobile  at  the  time  the  tax  was  leTied;  he 
paid  taxes  on  his  boat  in  Pennsylvania,  and  his  vessel  returned 
to  Pittsburg  when  the  boating  season  in  Alabama  terminated. 
Both  boats  were  engaged  in  carrying  passengers,  freight,  etc.« 
between  Montgomery  and  Mobile,  and  the  intermediate  ports, 
and  were  in  Mobile  at  the  time  of  the  levy.  The  objections  to 
the  tax  appear  from  the  opinion.  Judgment  for  plaintiff.  The 
defendants  brought  error. 

E.  S.  Dargan,  for  the  plaintiflh  in  error. 

t/.  A.  Campbell,  contra. 

By  Oourt,  Goldthwaitb,  J.  In  the  matters  submitted  for  d^ 
cisioh,  by  the  case  agreed,  no  question  whatever  is  made  as  to 
the  regularity  or  validity  of  the  proceedings,  by  means  of  which 
the  dtj  corporation  claims  to  levy  the  tax  in  dispute.  The 
charter  of  incorporation  invests  the  diy  authorities  with  power 
to  lay  taxes  on  both  real  and  personal  estate  within  the  city, 
mating  no  distinction  as  to  any  persons,  and  not  exceeding  forty 
cents  on  every  hundred  dolla^rs  in  value  of  property:  Acts  d 
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1814,  p.  176,  860. 19.  The  taxes  for  the  current  year  of  1844- 
184C,  were  fixed  by  a  resolution  of  the  city  authorities,  at  forty 
cents  on  CTCiy  hundred  dollars  in  value  of  the  assessment.  The 
general  question  as  to  the  delegation  of  the  taxing  power  to  dvil 
corporations,  is  not  disputed,  and  indeed  has  seyeral  times  been 
decided  by  us  in  other  cases:  IrUendani  of  Marian  y.  Ohandler, 
6  Ala.  899;  Staie  y.  EeUibrook,  Id.  658. 

We  understand  the  defendants  in  the  suits,  to  claim  exemp- 
tion from  taxation,  on  the  ground  that  the  state,  in  conyention, 
has  declared  that  its  riyers  shall  forever  remain  pubUo  high- 
ways, without  the  imposition  of  any  duty,  tax,  or  impost  by  the 
Bta4e.  Also,  that  the  property  sought  to  be  taxed,  are  yessehr 
employed  in  the  coasting  trade,  regularly  enrolled  and  licensed 
as  such,  and  therefore  not  subject  to  taxation  1^  any  state  au- 
thority. 

The  power  of  taxation  is  a  necessary  accompaniment  of  the 
power  of  legislation,  and  is  limited  only  by  the  extent  of  that 
power.    It  necessarily,  therefore,  operates  upon  all  persons  and 
property  belonging  to  the  body  politic.    Its  relinquishment 
ought  not  to  be  presumed,  but  rather  should  be  demonstrated 
by  those  who  claim  exemption:  Providence  Bank  y.  BiUings,  4 
Pet.  614.    Now  although  it  may  be  conceded,  that  the  state  has 
relinquished  the  right  to  levy  a  specific  tax  on  vessels  navigating 
her  rivers,  and  is  debarred  by  the  constitution  of  the  United 
States  from  interfering  with  the  regulation  of  commerce,  whether 
foreign  or  between  the  several  states,  yet  it  by  no  means  follows, 
that  she  has  relinquished,  or  is  in  any  way  prevented  from  exer- 
cising, the  power  of  taxing  the  property  employed  within  her 
limits,  in  these  avocations.    It  sometimes  may  be  quite  difficult 
to  determine,  whether  a  tax  is  liable  to  constitutional  objection, 
as  improperly  interfering  with  subjects  which  are  exclusively 
within  the  scope  of  the  legislation  of  the  congress  of  the  United 
States,  but  the  exercise  of  the  power,  to  the  extent,  and  in  the 
manner,  it  is  here  assumed,  seems  to  be  conceded  even  in  those 
cases  where  the  supreme  court  of  the  United  States  has  held 
other  taxes  to  be  inhibited,  on  constitutional  grounds.    Thus  in 
UsCuOcch  v.  The  State  of  Maryland,  4  Wheat.  816,  it  is  admit- 
ted that  the  power  of  taxing  the  people,  and  their  property,  is 
essential  to  the  vezy  existence  of  government  and  may  be  legit* 
imately  exercised  (by  the  states)  on  the  objects  to  which  it  is 
applicable  to  the  utmost  extent  to  which  the  government  may 
choose  to  carry  it.    And  again,  although  in  that  case,  it  was 
held,  the  state  possessed  no  power  to  tax  the  branch  of  the  Bank 
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of  Uie  United  SiateB,  located  wiihin  her  limitB,  yet  her  power  to 
tax  reel  property  owned  there  by  the  bank,  as  well  as  any  inter- 
est which  her  ciiiaEens  might  hold  in  the  bank,  is  expressly  ad- 
mitted, when  the  tax  is  common  with  other  properly  of  the  same 
description,  throughout  the  state.  To  the  same  effect  is  the 
language  of  that  court  in  Brown  y.  TJie  Stale  of  Haryland,  12 
Id.  419,  and  Weston  y.  Ciiy  CauncU  of  Charleston,  2  Pet  449. 

Independent  of  these  decisions,  which  directly  admit  the 
yalidity  of  a  general  tax,  by  the  authority  of  the  state,  upon 
real  or  personal  estate,  although  it  may  be  owned  1^  a  corpora- 
tion erected  by  the  United  States,  it  is  belieyed  to  be  the  com- 
mon practice,  oyer  the  entire  union,  to  tax  the  personal  estate 
of  citizens,  although  that  may  be  employed  in  foreign  or 
domestic  commerce.  Without  ttie  existence  of  such  power  in 
the  seyeral  states,  it  is  entirely  eyident  that  the  burdens  of  goy- 
emment  would  be  most  unequally  distributed,  and.  those  would 
oftentimes  contribute  the  least  who  receiye  the  greatest  benefits. 
If  property  inyested  in  the  commercial  marine  may  be  with- 
drawn from  taxation,  the  same  exemption  would  doubtless  ex- 
tend to  inyestments  for  trade,  between  the  seyeral  states,  and 
thus  the  taxes  would  fall,  if  not  exdusiyely,  yet  most  unequally, 
upon  the  other  interests  of  society.  Upon  the  whole  we  think 
it  clear  that  this  tax,  not  being  a  specific  one,  applicable  alone 
to  steamboats,  but  a  general  one,  extending  to  all  personal 
estate,  is  free  from  constitutional  objection. 

2.  Another  question,  bearing  alone  upon  the  suit  as  to  one  of 
the  defendants,  is  yet  necessary  to  be  examined.  The  power  of 
taxation  has  already  been  shown  to  extend  to  all  persons  and 
property  within  the  soyereignty  of  the  state.  To  this  extent 
the  doctrine  is  admitted  by  all  our  jurists,  but  the  principle  of 
soyereignty  is  carried  much  further  by  writers  ujwn  public  law, 
who  contend,  that  a  state  possesses  the  power  to  bind  its  own 
subjects,  though  in  foreign  countries:  Story  Oonf.  L.  20.  And 
with  reference  to  taxation,  it  has  been  held,  that  a  general  tax 
upon  turnpike  stocks,  made  a  citizen  of  MassachusettB  liable  to 
pay  for  shares  owned  by  him  in  a  corporation  in  another  state, 
altiiough  the  stock  was  there  taxed.  Whateyer  doubts  existed 
as  to  construing  a  general  statute  to  this  extent,  was  afterwards 
cut  ofiP  by  an  express  proyision  by  law,  to  lery  the  tax,  whether 
the  corporations  were  within  or  without  the  state:  Oreai  Bar* 
ringUm  y.  Berkshire,  16  Pick.  572. 

Whateyer  may  be  the  correctness  of  such  a  decision,  under 
•och  facts,  we  entertain  no  doubt  whateyer  that  the  personal 
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estate  of  a  dtiaen  of  another  state,  when  employed  in  this  state, 
is  as  much  the  subject  of  taxation  as  property  of  the  same  kind, 
belonging  to  oar  own  citizens;  and  the  fact  that  it  is  also  else- 
where held  subject  to  taxation,  is  not  a  droomstance  which  in- 
terferes with  the  exercise  of  the  power  in  the  state  where  it  is. 
There  seems  to  be  no  enor  in  the  jodgment  of  the  cironit 
ocnrt.    A£Srmed. 


SiATB  HAS  AH  Undoubtsd  Powib  TO  Tax  PxBSoini  AVD  Pbofxbtt  wfthin 
Hi  Umiti,  and  it  may  delegate  each  power  to  a  civil  corporatioii,  so  far  as  It 
tnay  be  neoeaaary  for  the  good  government  of  the  corporation:  Harri»tm  t. 
JiofOTt  41  Am.  Dea  633.  A  state  may  delegate  its  power  to  tax,  or  grant 
lioenaea  to  monidpal  oorporationa:  OAome  ▼•  MobUe,  44  Ala.  408,  eiting  tha 
principal  case;  and  in  Stem  ▼.  M6biU^  24  Id.  615,  the  laagnage  of  tha  prin- 
oipal  caae  on  thia  point  was  quoted. 

Oinznrs  or  Sdtib  Statu  abb  Suwbot  to  cub  Laws  when  they  oooia 
here:  Uamtrnm  t.  Maijfor^  41  Am.  Deo.  633. 

Stbamboatb  kat  bb  Taxxd  whxrb  Owner  Bsbidsb,  thoogh  they  are  nav- 
igated beyond  the  boondaiy  of  the  atate;  and  a  atatnte  reqniring  them  to  be 
80  taxed  does  not  conflict  with  the  United  Statea  laws:  Peny  v.  Torrence,  32 
Am.  Dec  725.  The  principal  case  was  cited  to  the  point  that  a  state  may 
lawfully  levy  a  tax  on  steamboats  and  other  vessels  owned  by  citizens  of  the 
states  plying  exdoaiTely  on  its  waters,  although  registered  and  enrolled  by 
the  United  States,  and  also  licensed  aa  coastiug  vessels  under  the  laws  of  the 
United  States,  in  LoU  v.  Mobile  Trade  Co.,  43  Ala.  581.  The  provision  in 
the  federal  constitution,  art  1,  sec  10^  prohibiting  a  state  to  "  lay  any  duty 
on  tonnage,"  applies  to  and  includes  vessels  licensed  in  the  coasting  trade, 
and  which  are  exclusively  engaged  in  the  towage  or  lighterage  business  in 
the  bay  and  harbor  of  Mobile,  and  carrying  freight  and  passengers  between  the 
dty,  and  vessels  at  anchor  in  the  bay;  and  aa  to  such  vessels,  the  tax  imposed 
by  the  twelfth  paragraph  of  the  second  section  of  the  revised  laws,  ^pprofed 
February  22,  1866  (Sees.  Act,  1865-1866,  p.  7),  on  all  steamboata,  vessels, 
and  other  water  craft  plying  the  navigable  waters  of  this  state  at  the  rata  ol 
one  dollar  per  ton  of  the  registered  tonnage  thereof,  is  unooostitatiooal  and 
void:  LoU  v.  JfbrvwH  41  Id.  246,  distinguishing  the  principal 
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lo  Mabky  vpov  a  PAsnouLAR  Day  is  not  a  bfeaoh  of  aa  aqgnga- 
ment  of  marriage.  It  necessarily  continuea  in  loroe  nntii  the  one  or  tha 
other  of  the  parties,  by  conduct  or  words,  evinces  that  he  or  ahe  ia  m- 
willlng  to  proceed  to  the  ordinary  result. 
%«irA  FzDB  Qfpxb  to  Mabbt  is  Full  DsrEKSB  to  Acnox  for  a  breach  of 
pmmise  to  marry,  where.it  is  made  before  the  female  has  signified  her  in- 
tention to  end  the  matter,  although  the  defendant  may  have  been  guilty 
9i  conduct  that  would  warrant  the  plaintiff  in  conaidaring  the  e^g^^ 
It  at  an  end 
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in  an  action  for  a  broach  of  promiM  of  marriage. 

AsBUHPSET  for  breach  of  promise  of  a  oontraot  of  marriage.  At 
ihe  trial  it  appeared  that  an  engagement  of  marriage  existed 
between  the  plaintiff  and  defendant;  that  a  day  had  been  fixed 
for  the  marriage,  preparations  made,  and  the  gaests  invited. 
On  the  morning  of  the  day  agreed  upon,  the  defendant  wrote  a 
note  to  the  plaintiff's  father  saying  that  he  thought  the  engage- 
ment ought  to  be  postponed, ''  at  least  for  the  present."  This 
note  was  not  answered.  The  defendant  offered  to  show  that 
shortly  after  the  day  set,  he  had  proposed  a  performance  of  the 
contract;  also  that  before  this  action  was  brought  that  he  had 
repeatedly  proposed  to  consummate  the  marriage.  This  evi- 
dence was  objected  to  and  ruled  out.  The  defendant  requested 
the  court  to  charge  the  juiy  that  if  he,  on  the  day  set,  proposed 
either  a  postponement  or  a  rescission  of  the  contract,  the  plaint' 
iffs  assent  might  be  inferred  from  her  sQence  at  the  time  of 
this  proposal  as  well  as  from  declarations  made  by  her.  This 
charge  the  court  refused  to  give.  Verdict  and  judgment  ton 
plaintiff.    These  rulings  of  the  court  are  assigned  as  error. 

Cocbe  and  J.  A.  Campbell,  for  the  plaintiff  in  error. 

«7.  E.  BekeTt  contra. 

By  Court,  Ooldtewaitb,  J.  The  contract  of  marriage  is  so 
delicate  in  its  nature,  as  to  render  impracticable  any  attempt  to 
govern  it  by  the  same  arbitnuy  rules  which  obtain  with  regard  to 
other  agreements.  Even  where  there  is  a  mutual  engagement, 
and  the  day  is  set  for  concluding  the  marriage,  it  is  evident  cir- 
cumstances may  occur  to  make  it  entirely  improper  to  proceed, 
or  render  it  expedient  to  delay,  the  consummation,  if  not  to 
terminate  the  engagement.  It  can  not  then  be  permitted  to 
either  pariy  to  a  contract  of  this  description  to  say,  the  omission 
to  marry  upon  a  particular  day  is  a  breach  of  the  engagement. 
It  necessarily  continues  in  force  until  the  one  or  the  other  of  the 
parties,  by  conduct,  or  by  words,  evinces  that  he  or  she  is  un- 
willing to  proceed  to  the  ordinary  result.  When  this  takes  phice, 
and  not  until  then,  does  any  right  of  action  accrue  to  either 
party.  We  say  either  party,  because  by  strict  rule,  the  action  is 
common  to  either  sex,  though  in  our  own  country,  a  just  regard 
to  public  morals,  has  long  since  confined  the  action  alone  to  the 
female  sufferer.  It  is  said  to  be  necessary  to  allege  in  the  deo- 
laration,  a  refusal  to  perform  the  contract:  WUlard  v.  Sione^  7 
Cow.  22  [17  Am.  Dec.  496];  but  this  refusal  is  usually,  and  may 
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ftlways  be,  infened  from  the  acts  or  dedamtioxui  of  flie  party. 
In  the  present  ease,  it  can  not  be  doubted,  the  hidjwas  entirely 
warranted  in  considering  the  engagement  as  terminated  as  soon 
as  the  note  of  her  suitor  was  communicated  to  her;  but  until 
she  manifested  her  intention  to  consider  it  in  that  light,  it  can 
not  be  construed  into  a  refusal  to  many.  In  our  judgment,  if 
the  defendant  afterwards,  in  good  faith,  proposed  to  proceed  to 
consummate  the  contract  with  her,  in  a  reasonable  time,  he  can 
in  no  sense  be  said  to  have  refused  to  many  the  plaintiff.  We 
do  not  wish  to  be  understood  as  asserting  the  law  will  tolerate 
that  a  man  may  trifle  with  the  affections  and  feelings  of  a  virtu- 
ons  female,  and  afterwards  avoid  the  consequences  of  his  inhu- 
maniiy  1^  a  simulated  offer  to  marry;  but  if  the  offer  is  made 
bonafide^  and  before  the  female  has  signified  her  determination 
to  end  the  matter,  such  an  offer  is  a  full  defense  to  a  suit  for  a 
breach  of  the  contract.  This  seems  to  be  the  result  of  the  de- 
cision in  Scuihard  ▼.  Bestford^  6  Oow.  264.  ^ 

2.  But  if  the  facts  before  the  jury,  in  the  present  case,  would 
have  warranted  the  jury  in  pronouncing,  that  the  lady  consid- 
ered the  engagement  as  terminated,  after  the  note  sent  to  her 
father  was  communicated  to  her,  and  this  was  made  known  to 
the  defendant,  we  think,  notwithstanding  that  the  subsequent 
offers,  after  the  suit  was  commenced,  to  many  her,  were  proper 
eridence  in  mitigation  of  damages.  The  foundation  of  this  ac- 
tion, is  the  loss  of  the  benefit  which  the  injured  party  might 
bare  deriyed  from  the  union,  if  that  had  taken  place,  as  well  as 
compensation  to  her  wounded  feelings  and  character;  and  if  the 
other  party  has  honestly  offered  her  all  the  advantages  of  his 
wealth  and  station  in  the  proposal  to  make  her  his  wife,  we  can 
perceiye  no  reason  why  the  jury  could  not  consider  it  in  mitiga^ 
tion  of  damages,  especdally  as  by  this  offer,  he  has  done  much  to 
relieve  her  character,  if  that  was  impaired  by  his  conduct,  and 
has  salved  at  least  her  wounded  pride.  In  Baddeley  v.  MorUock, 
1  Holt,  161,  the  refusal  to  proceed  with  a  marriage,  because  the 
party  was  accused  by  rumor  of  some  misconduct,  was  considered 
proper  in  mitigation  of  damages;  and  certainly  it  is  much 
stronger  to  show  that  the  party  has  been  offered  all  that  she 
seeks  compensation  for.  From  what  we  have  said,  it  results, 
that  the  court  below  erred,  both  in  excluding  the  offers  to  many 
before  the  commencement  of  the  suit,  as  well  as  those  made 
after. 

8.  It  is  scarcely  neoessazy  to  add,  that  the  charge  requested 
was  properly  refused.    No  virtuous  female  could  be  expected  to 
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zespond  dixeotlj  to  the  note  which  the  defendant  oommnnicated 
to  the  pLuntiffs  father,  and  no  other  inference  ought  to  be 
drawn  from  her  Bilence»  then  that  the  engagement  was  tenni- 
nated,  not  merely  postponed,  by  this  act  of  the  defendant,  inde- 
pendent of  any  assent  on  her  part 
Judgment  rerersed  and  remanded, 

Bbxaoh  ov  PaomsB  or  Mabbiaox,  AonoN  iob  ahb  DAicAav  nr.^Aa 
aetioD  may  bo  maintaimwl  for  hrMoh  of  prDmiae  to  many:  BarhB  t.  AMh,  6 
Am.  Dee.  616;  Wightman  ▼.  Coaies,  8  Id.  77;  (kumom  ▼.  AUbmy,  10  Id.  709) 
Imt  raoh  an  action  does  not  sarviTO  againat  the  personal  repwentative  of  the 
promisor:  8tMin$  ▼.  PaJmert  11  Id.  146;  and  lioentioiis  or  immoral  oondnot 
of  the  plaintiff  may  be  given  in  evidenoe  by  the  defendant  in  mitigation  of 
damages:  Jokman  ▼.  Oandkhu,  1  Id.  102;  McKee  ▼.  Ndwn,  15  Id.  884;  WO- 
lard  V.  Sione,  17  Id.  486;  bat  rumors  of  improper  oondoot  are  not  admissiUai 
WiOard  v.  Stem,  mpra;  and  in  Aifntoii  v.  Kellogg,  3  Id.  122,  it  was  held  that 
in  an  action  for  breach  of  promise  of  marriage  and  sedncticn,  the  defendant 
can  not  give  evidence  of  the  plaintiff's  general  bad  character  betwesn  tlM 
Ifane  d  the  promise  and  the  breach,  in  mitigation  of  damagesL 


Lyon  v.  Bollino. 

[9  kitAIUMk,  401.] 
IV   SUBRT   DnQBAMm   JODfT   JUDOMENT   AOAONn    TTtitMfj   aSD    PbOT* 

oiPAii,  the  Judgment  ia  satisfied  and  its  legal  effica^  destroyed. 
fiansFAonoK  bt  Ltdobseb  ov  Judoiort  AOAnrar  i^nnmtM  does  not  neces- 
sarily destroy  one  that  has  been  rendered  against  the  maker  on  the  same 
note. 

IlTDOBSBS  PaTDTO  JiTDOlCBfT  AOAnnnP  HTMHTIf.?  IB  BimTLBD  TO  MM  SUBSTI • 

TUTiD  in  equity  to  a  Judgment  in  the  name  of  the  same  plaintiff  against 
the  maker  of  the  note. 
Ihdobseb  Patino  Judombnt  mat  nr  Eomrr  8n  Anni  nuuMJunr  Gov* 
YXTAHCE  of  real  propertyi  wliich  the  defendant  has  made  or  caased  to  be 
made,  and  sabject  it  to  the  payment  of  his  debt. 

CoMPLAENAiiT  WAS  the  aocommodation  indorser  on  three  prom* 
issory  notes,  doe  at  different  dates,  drawn  and  negotiated  1^ 
the  defendant.  The  maker  failed  to  provide  payment  for  the 
notes,  and  the  first  and  second  were  sued  on,  and  judgment  was 
obtained  against  Boiling,  as  maker,  and  ^mplainant  as  in* 
dorser.  Executions  against  Boiling  haTing  been  retomed  nuUa 
bona,  the  judgments  were  both  satisfied  bj  the  complainant. 
The  latter  now  files  this  bill,  alleging  that  subsequently  the  de- 
fendant purchased  a  tract  of  land  from  one  Gbzseam,  but,  ia 
order  to  hinder  and  delay  creditors,  had  taken  the  conyeyaaca 
in  the  name  of  his  son,  who  was  an  infant  and  witbcmt  properlj 
at  the  time  the  conyeyance  was  made  and  the  oonaideratioa 
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paid;  and  that  Uie  oonveyanoe  was  a  fraud  npon  creditors.  The 
hill  prays  that  the  oonyeyanoe  from  Qazzam  to  the  defendant's 
son  be  set  aside,  and  that  the  property  be  sold  to  satisfy  the 
amount  due  the  complainant.  Boiling  filed  a  general  demurrer 
to  the  billy  which  was  sustained,  and  the  bill  was  dismissed. 
The  complainant  brought  error. 

O.  N,  SteuHxrif  for  the  plaintiff  in  error. 

J.  A.  Campbell,  contra. 

By  Oourt,  Oollbb,  0.  J.  It  may  be  conceded,  notwithstand* 
bug  some  adjudications  to  the  contrary,  that  if  a  surety  dis* 
charges  a  judgment  rendered  against  himself  and  principal 
jointly,  the  judgment  is  satisfied,  and  its  legal  efficacy  de- 
stroyed: Copis  y.  MdcUeion,  1  Turn.  &  B.  280;  Jones  y.  Davida, 
4  Buss.  277;  Bobinson  y.  Wilson,  2  Madd.  4M;  Hodgson  y.  8haw^ 
8  My.  &  E.  183;  Ibsler  y.  The  Alhenoetim,  8  Ala.  802,  and  cases 
there  cited.  But  in  the  case  at  bar,  seyeral  judgments  were  ren- 
dered against  the  maker  and  indorser  of  notes,  and  the  judg- 
ments against  the  latter  were  paid  by  himself;  the  question  is, 
whether,  by  these  payments,  the  judgment  against  the  maker 
of  the  notes  became  functus  officio;  or  was  their  yitality  sus- 
pended, subject  to  be  resuscitated  wheneyer  the  indorser  should 
seek  their  enforcement,  with  the  yiew  of  reimbursing  himself  f 

It  was  said  by  Lord  Eldon,  in  the  case  of  Craythome  y.  Swin- 
hume,  14  Yes.  162,  that  "  a  surety  is  entitied  to  eyeiy  remedy 
which  the  creditor  has  against  the  principal  debtor,  to  enforce 
eyery  security,  and  all  means  of  payment;  to  stand  in  the  place 
of  the  creditor,  not  only  through  the  medium  of  contract,  but 
eyen  by  means  of  securities  entered  into  without  his  knowledge, 
baying  a  right  to  haye  those  securities  transferred  to  himi 
though  there  was  no  stipulation  for  it;  and  to  ayail  himself  of 
all  those  securities  against  the  debtor.''  This  yery  just  and 
comprehensiye  statement  of  the  law  has  been  often  reiterated, 
not  only  by  the  text-writers,  but  in  adjudged  cases:  Lidderdal^s 
Ex^r  y.  Bobinson's  Adm'r,  2  Brock.  169;  Bank  of  UnUed  States  y. 
WinsUm,  Id.  252;  Perkins  y.  Kershaw,  1  Hill's  Eq.  851;  Wiggin 
y.  Dorr,  8  Sumn.  410;  Pitman  on  Prin.  and  Surety,  118;  CuMum 
y.  Emanuel  A  Chines,  1  Ala.  28  [84  Am.  Dec.  757],  and  cases 
there  cited.  But  the  authorities  do  not  all  agree  as  to  the  ex- 
tent to  which  the  doctrine  of  substitution  shall  be  carried,  in 
hyor  of  a  surety.  Hodgson  y.  Shaw,  8  My.  &  E.  188,  which  pro- 
fessedly conforms  to  Copis  y.  JkRddleton,  1  Turn.  &  K.  224,  de- 
that  the  suAty  who  pays  the  debt  of  his  principal,  can 
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only  claim  for  his  xeimbnzBement  sucli  BeofOiitieB  as  oontinae  in 
force  agaixist  the  principal  debtor,  and  do  not  go  back  to  him 
upon  payment  by  the  snrety.  Both  these  dedsbns  affirm,  thai 
if  the  principal  debtor  mortgages  an  estate  to  the  creditor,  as  a 
collateral  securiiy  for  his  debt,  in  addition  to  a  bond  given  to 
the  creditor,  by  tlie  principal,  to  which  the  surety  is  a  parly;  al- 
though the  sureiy  can  not,  upon  the  payment  of  flie  money  due, 
call  upon  the  creditor  to  assign  the  bond,  yet  he  has  a  right  to 
stand  in  the  place  of  the  mortgages  in  respect  to  the  mortgaged 
estate,  which  has  not  ''got  back'*  to  the  debtor,  and  compd 
him  to  assign  the  same%  The  reason  the  payment  of  the  debt 
did  not  extinguish  the  mortgage  (which  we  have  frequently  held 
to  be  merely  accessorial).  Lord  Eldon  said,  was,  because  the  piqr- 
ment  did  not,  as  in  the  case  of  a  bond,  extinguish  the  security 
without  a  reconveyance;  consequently  there  was  something  to 
assign  or  transfer:  Copiar.  Wddheton^  1  Turn.  &  B.  230. 

In  WaJUs  T.  Kinney^  8  Leigh,  272,  the  right  of  subrogation  has 
perhaps  been  carried  as  far  as  in  any  other  case  that  has  fiillen 
under  our  notice.  There,  a  judgment  was  recovered  against  the 
principal  and  his  sureties,  but  no  elegrtt,  or  other  execution,  was 
sued  out  within  the  year;  the  sureties  satisfied  the  judgment. 
It  was  held,  that  the  sureties  had  a  right  to  be  substituted  in 
equity  to  the  benefit  of  the  lien  of  the  creditor's  judgment,  upon 
the  lands  of  the  principal,  in  preference  to  a  foreign  attachment, 
sued  out  by  another  creditor,  after  the  judgment  was  obtained. 
FavoraUe  as  this  case  is,  to  the  interest  of  sureties,  it  is  very 
fully  sustained  1^  OhMeiia  A  WwihingUm  v.  Pergumon^  4  Har.  k 
J.  622;  Creager  v.  Brengle,  6  Id.  284  [9  Am.  Dec.  616].  In 
Clason  V.  MarrtB,  10  Johns.  626,  certain  persons  as  sureties,  in- 
dorsed the  note  of  their  principal;  suit  was  brought  against  the 
principal  by  the  indorsee,  who  recovered  a  judgment,  and  af  ter> 
wards  sued  the  indorsers  and  obtained  a  judgment  against  them 
also.  The  indorsers  paid  the  plaintiff  the  amount  of  the  debt, 
and  an  assignment  was  made  of  the  judgment  against  the  prin- 
cipal. The  court  decided,  that  the  indorsers  stood  in  the  place 
of  the  indorsee,  and  might  avail  themselves  of  the  judgment  in 
his  favor  to  recover  the  money  paid  by  them,  from  their  prin- 
eipal.  To  the  same  effiset  is  Brahan  A  Atwood  v.  Ba^andt  8 
Stew.  247. 

It  has  been  held,  that  where  one  person  gives  his  own  bond 
for  duties  on  goods  imported  1^  another,  and  afterwards  dis* 
charges  the  same,  although  the  obligor  can  not  be  placed  in  the 
condition  of  the  United  States  in  a  daim  against  the  importer, 
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under  the  act  of  oongxees,  jet  upon  geneial  principles  of  equity, 
the  obligor  will  be  substitated  in  the  place  of  the  United  States 
as  a  creditor,  and  entitled  to  the  eame  preference  in  respect  to 
other  persons:  Enders  y.  Brune,  4  Band.  488. 

We  think  it  clearly  inferable  from  the  principles  stated,  that 
an  indorser  by  satisfying  a  jadgment  against  himself,  does  not 
necessarily  destroy  one  that  has  been  rendered  against  the  maker 
of  the  same  note.  The  indorsement  was  in  itself  a  substantiTe 
contract,  consequential  to  the  making  of  the  note;  the  judgments 
were  seyeral,  and  the  indorser  as  between  himself  and  the  maker, 
liable  only,  in  the  event  that  the  latter  was  unable  to  pay. 
True,  the  holder  of  indorsed  paper,  though  he  recover  sevexal 
judgments  against  the  parties  to  it,  is  entitled  to  but  one  satisfac- 
tion, yet  it  does  not  follow,  that  if  the  indorser  satisfy  a  judgment 
against  himself,  that  he  is  not  entitled  to  enforce  in  the  name 
of  the  holder  judgments  obtained  by  the  latter  against  the 
previous  parties,  for  the  purpose  of  reimbursing  himself.  Per- 
haps in  such  case,  the  right  of  substitution  could  only  be  made 
available  in  equity,  as  a  court  of  law  might  not,  consistentiy 
with  its  principles,  look  into  the  equities  of  the  parties,  and  if 
an  execution  were  issued  on  the  judgment  against  the  maker, 
would  probably  quash  it,  upon  the  allegation  that  the  plaintifl 
had  received  one  satisfaction  of  the  indorser. 

Upon  the  payment  of  the  judgment  by  the  indorser,  the  maker 
would  not  be  entitied  to  receive  the  note;  that,  according  to  our 
practice,  would  remain  in  the  files  of  the  court  rendering  the 
judgment,  subject  to  be  witiidiawn  1^  leave  of  court,  by  one 
who  proposed  to  use  it  for  a  legitimate  purpose.  The  judgment 
against  the  maker,  would  be  no  more  discharged  by  the  mere 
fsct  of  pqrment  of  the  judgment  against  the  indorser,  than 
would  a  mortgage  which  had  been  taken  asa  collateral  security. 
In  the  former,  satisfaction  should  be  entered  of  record,  or  evi- 
denced in  some  other  manner;  in  the  latter,  to  reinvest  the  mort- 
gagor with  the  title,  a  reconveyance,  or  some  other  equivalent 
act  is  necessary.  To  show  that  a  payment  by  the  indorser  does 
not  necessarily  annul  the  judgment  against  the  maker,  the  cases 
of  Ckuon  V.  Morris,  10  Johns.  626,  and  Brahan  A  Atwood  v. 
Bagland  e<  oZ.,  8  Stew.  247,  supra,  are  conclusive  authority. 
There  itwas  held  allowable  to  continue  its  vitality,  1^  an  arrange- 
ment  between  the  indorsee  and  indorser,  1^  which  the  former 
sssigned  it  to  the  latter. 

We  deduce  from  this  course  of  reasoning,  the  right  of  the  in- 
dorser, upon  paying  a  judgment  recovered  against  himself,  to 
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be  sabetitated  in  equiiy  to  a  judgment  in  the  name  of  the  same 
plaintiff  against  the  maker  of  the  paper.  And  if,  in  such  case, 
an  execution  has  been  issued  and  returned  "  no  properly  found," 
he  may  go  into  chancery  to  subject  the  equitable  estate  of  the 
defendant,  to  the  satiataction  of  the  judgment:  See  Boper  t. 
MbCook  et  al.,  7  Ala.  818.  For  the  same  purpose  he  may  resort 
to  equity  to  cause  oouTeyances  of  real  properly  to  be  set  aside, 
which  the  defendant  has  made,  or  caused  to  be  made,  in  fraud 
of  his  creditors. 

In  respect  then  to  flie  two  notes  on  which  judgment  was  re- 
coTered,  the  bill  makes  out  a  proper  case  for  equitable  inter- 
position. Whether  in  Tiew  of  the  insolrency  of  the  defendant 
at  law,  the  jurisdiction  being  thus  far  unquestionable,  it  would 
not  be  competent  if  there  should  be  an  excess  arising  from  the 
sale  of  property  found  liable  to  the  judgments,  to  direct  its  ap- 
propriation to  the  payment  of  the  note  on  which  no  suit  has 
been  brought,  we  need  not  now  consider. 

It  results  from  what  has  been  said,  that  the  decree  dismisBing 
the  bill  must  be  reversed,  and  the  cause  vem^ded. 


SuBKT  DiBQHABonio  BovD  OB  JtrDOMSRT,  whJoh  li  the  only  wouity  tlM 
eieditor  has  taken,  has  nothing  to  which  he  can  be  sabrckgated:  Umd  r^Jiack, 
40  Am.  Deo.  648^  and  note  referring  to  preWona  caaea  in  thia  aeriea,  involfiqg 
the  8iirety*8  right  to  aabrogation. 

SirKBTT  MAT,  DT  Equitt,  Avom  FRAxmuiMST  CoNTXTAHGS  of  land  made 
bj  the  debtor,  when  he  baa  satiafied  the  Judgment:  WiOiamt  t.  iT^pton,  43 
Am.  Dee.  420}  Fa/rtkw  t.  Lom,  89  Id.  478. 


Jxjzijx  V.  TouLBcm. 

(•  AlUBAVA,  669.] 

WwjLXTD  n  HOT  TO  BB  PBBSUMBD^  but  moat  be  eatabllahed  hj  pcoof.  Nol^ 
however,  by  mere  eircamstanoea  of  anapioion,  leading  to  oertaia  naohii 
bat  if  not  by  positive  and  expresa  proof,  at  least  by  oiroomstanoeaaffiiid* 
ing  strong  presumptions. 

Iv  OiTB  PsBsoN  Makss  A  Falsb  Rbpbbsbntatiom  to  another,  who  ia  going 
to  deal  in  a  matter  of  interest,  npon  the  faith  of  that  lepieasntation,  he 
shall  make  it  good,  if  he  knew  it  to  be  falae, 

Kquitt  will  hot  Intebtbbb  in  Casb  or  Falsb  Befbishhtatiov,  nnlsw 
in  addition  to  the  fact  of  imsrepreeentation,  it  is  also  ahown  to  have  besa 
in  a  matter  important  to  the  interests  of  the  other  party,  and  that  it  ae- 
toally  did  mislead  him. 

MnBBPBiSEJfTATiov  MAT  BB  BT  Dbbd  OB  AcTB  as  woU  aa  by  wotdsi  by 
artifioes  to  deoeive  aa  well  as  by  positive  assertiona. 

AraiBXATioir  or  What  Okb  dobs  hot  Know  ob  Bbubvb  to  bb  Tkua, 
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IB  ecfaally,  in  morals  and  law,  as  nnjostifiable  as  the  a£firmation  of  what 
is  known  to  be  positively  falae. 

MiSRBPRXSENTATiON  IN  MATTER  07  Opiniok  AND  Fact,  equally  Open  to 
the  inquiries  of  both  parties,  and  in  regard  to  which  neither  could  be 
presumed  to  trust  the  other,  unless  it  be  a  mere  contrivance  of  fraud,  in 
cases  of  peculiar  relationship  or  confidence,  or  where  the  other  party  has 
justly  reposed  upon  it  and  has  been  misled,  furnishes  no  ground  for  tht 
interference  of  equity. 

To  Constitute  Fraud  Sufprbssio  Veri,  there  must  be  a  suppression  of 
facts  which  one  party  is  under  a  legal  or  equitable  obligation  to  com- 
municate, and  in  respect  to  which  he  can  not  be  innocently  silent. 

Utmost  Good  Faith  is  Kequired  where  Fiduoiart  Relation  Exists,  in 
all  transactions,  so  as  to  prevent  undue  advantage  being  taken;  and  if  ia 
such  a  case  there  is  any  suspicion  of  artifice  or  undue  influence,  equity 
will  pronounce  the  transaction  void. 

Full  and  Free  Consent  to  Contracts  made  by  parties  affecting  their 
rights  and  interests  is  necessary  to  make  them  binding. 

Mere  Weakness  of  Intellect,  if  Partt  is  Compos  Mentis,  does  not  de- 
prive him  of  the  ca^jacity  to  contract;  but  imbecility  of  understanding 
constitutes  a  material  ingredient  in  examining  whether  a  contract  has 
been  obtained  by  fraud,  imposition,  or  undue  influence. 

Mere  Inadequacy  of  Consideration  Affords  no  Ground  for  Resoissioh 
in  equity;  where,  however,  the  inadequacy  is  such  as  to  demonstrate 
gross  imposition  or  undue  influence,  or  to  "shock  the  conscience,'* equity 
ought  to  interiere. 

Gross  Inadequacy  of  Price  Affords  Vehement  Presumption  of  Fraub 
when  connected  with  suspicious  circumstances  or  peculiar  relations  be- 
tween the  parties. 

Existence  of  Deed  is  Sufficiently  Proved  where  there  is  a  preponder- 
ance of  proof  in  its  favor,  although  one  whose  name  appears  upon  the 
record  as  a  subscribing  witness  testifies  that  he  had  no  recollection  of 
ever  having  attested  the  original  and  believes  he  did  not. 

Parties  and  E^rsons  Interested  are  Reooonized  as  Competent  Wit- 
nesses in  respect  to  the  facts  and  circumstances  necessary  to  lay  a  found- 
ation for  secondary  evidence  of  a  writing,  as  that  a  search  has  been  made 
and  it  can  not  be  found. 

If  any  Suspicion  Hangs  over  Lost  Instrument,  or  that  it  is  designedly 
withheld,  a  rigid  inquiry  should  be  made  into  the  reasons  of  its  non-pro- 
duction. But  where  there  is  no  such  suspicion,  all  that  ought  to  be  re- 
quired is  reasonable  diligence  to  obtain  the  original. 

Loss  OF  Deed  is  Sufficisntlt  Proved  to  Let  in  Secondary  Proof, 
where  it  is  shown  that  diligent  search  was  made  for  it  in  those  places 
where  it  might  probably  be. 

Whether  Contract  was  Entered  into  under  Mistake  of  La^  or  Fact, 
is  not  material,  where  it  is  clear  it  was  made  in  good  faith;  each  party 
possessing  equal  information,  or  at  least  equal  means  of  acquiring  know] 
edge,  and  neither  having  practiced  towards  the  other  any  unfairness  oi 
deception. 

Bill  for  an  accountiiig.     The  material  facts  alleged  are  as 
follows:  In  1795,  Daniel  Juzan  and  Louisa  Lanrendine,  the 
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parentB  of  complainants,  married  near  Mobile,  then  under  the 
dominion  of  Spain.  At  the  time  of  the  marriage  Baptiste 
Lauiendine,  father  of  Louisa,  conyeyed  to  her  and  her  husband 
a  tract  of  land  known  as  the  St.  Louis  tract,  containing  two 
thousand  acres,  during  their  joint  liyes,  to  the  surviyor  until  his 
or  her  death,  and  afterwards  in  fee  to  the  children  of  the  mar- 
riage. The  children  are  the  complainants,  one  Mrs.  Ouunison, 
and  the  wife  of  the  defendant.  The  parents,  after  the  conyey- 
ance,  went  on  and  occupied  the  land.  The  mother  died  in  1812. 
In  1815,  Daniel  Juzan  executed  a  deed  by  which  he  divided  his 
property  among  his  children,  and  conyeyed  to  Pierre,  one  of 
the  complainants,  a  tract  of  one  hundred  and  sixty  acres,  includ- 
ing the  family  mansion,  known  as  the  "  White  House."  Pierre 
was  a  minor  at  the  time  this  deed  was  made,  and  knew  nothing 
of  it  till  a  short  time  before  the  commencement  of  this  suit.  In 
1816,  Daniel  Juzan,  notwithstanding  the  marriage  settlement, 
conyeyed  to  one  Files  the  entire  St.  Louis  tract,  and  took  a 
mortgage  on  the  same  to  secure  the  purchase  price.  Files  paid 
part  of  the  money  due,  but  died  in  1820,  leaving  a  large  balance 
unpaid.  His  estate  having  been  found  insolvent,  the  St.  Louis 
tract  was,  by  order  of  court,  sold  by  his  executor  and  purchased 
by  defendant,  who  had  married  the  sister  of  complainants. 
The  complainants  were  men  of  no  education,  and  very  ignorant, 
one  not  being  able  to  read  or  write,  the  other  being  able  to  read 
and  write  with  difficulty.  The  defendant  was  a  man  of  eduni- 
tion,  refinement,  and  standing.  The  complainants  natumlly 
confided  in  him  implicitly.  Daniel  Juzan  had  died  before  this 
sale,  and  defendant  agreed  to  pay  the  complainants  their  share 
of  the  mortgage  money,  and  offered  them  twelve  and  a  half 
acres  each,  and  one  hundred  dollars  in  money,  which  offer,  con- 
fiding in  its  justness,  they  accepted.  There  is  registered  in 
Mobile  county  court  a  deed  bearing  date  September  24,  1831, 
by  which  the  complainants  and  Mr.  Gunnison  and  Louisa,  his 
wife,  convey  to  the  defendant  the  St.  Louis  tract  for  a  consider- 
ation. The  complainants  allege  that  although  this  deed  is  duly 
attested,  acknowledged,  and  recorded,  they  have  no  recollection 
of  executing  it,  and  deny  its  genuineness.  The  bill  prays  that 
this  deed  may  be  delivered  up  and  canceled,  and  that  defend- 
ant may  account  for  the  proceeds  of  land  sold,  etc.  The  de- 
fendant admits  the  marriage  of  the  complainants'  parents,  their 
death,  etc.,  but  says  that  Daniel  Juzan,  father  of  the  complain- 
ants, became  owner  of  the  St.  Louis  tract  by  purchase  at  an 
executor's  sale  by  Baptiste  Laurendine.     Admits  that  Daniel 
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intended  to  divide  his  properfy  among  his  children,  and  ex- 
ecuted the  deed  to  Pierre  Juzan  mentioned  in  the  bill.  Admits 
the  sale  of  the  whole  tract  to  Files,  and  the  execution  of  the 
mortgage;  but  states  further  that  Files  filed  a  bill  against  Pierre 
Juzan  to  Tacate  the  deed  and  it  was  declared  void.  Defendant 
then  alleges  the  sale  by  Files'  executor  to  him,  but  says  also 
that  he  paid  off  the  balance  due  on  the  mortgage  giyen  by  Files^ 
and  purchased  in  an  outstanding  lease  given  to  one  Armstrong 
by  Daniel  Juzan,  and  that  all  told  he  had  paid  a  reasonable 
value  for  the  Lmd.  That  he  had  proposed  to  the  children  of 
Daniel  Juzan,  the  compLiinants,  as  well  to  come  in  and  contrib- 
ute their  shares  and  hold  the  land  equally  with  him,  but  the 
complainants  had  refused,  whereupon  defendant  told  complain- 
ants they  had  something  due  them  from  the  mortgage,  and  had 
offered  them  the  money  and  land  mentioned  in  the  bill  as  their 
share,  which  they  had  accepted.  In  relation  to  the  deed  of  Sep- 
tember 24, 1831,  defendant  states  it  was  obtained  under  advice 
of  counsel  as  the  easiest  mode  of  carrying  into  effect  the  con- 
tract between  the  parties,  and  was  really  a  quitclaim  deed.  This 
deed  was  lost;  the  facts  pertaining  to  its  loss,  and  the  evidence 
to  prove  it,  are  stated  in  the  opinion.  The  defendant  denies 
kbe  marriage  settlement,  and  any  misrepresentation  or  fraud. 
The  complainants,  upon  the  coming  i^  of  the  answer,  filed  an 
additional  bill,  the  allegations  of  which  are  sufficiently  stated 
in  the  opinion.  The  defendant  denies  that  there  was  any  settle- 
ment of  the  St.  Louis  tract  upon  Mrs.  Juzan,  or  that  there  was 
any  agreement  that  the  land  should  be  her  separate  estate  as 
alleged  therein.  Upon  trial,  the  bill  was  dismissed,  each  par^ 
to  pay  his  own  costs.    The  complainants  brought  error. 

/.  Oayle^  for  the  plaintiffs. 

E.  S.  Dargan  and  P,  PhiUips^  for  the  defendant. 

By  Court,  Colueb,  C.  J.  The  allegation  in  the  original  bill, 
xhat  the  "  St.  Loms"  tract  was  conveyed  by  John  Baptisto  Lau- 
.endine,  the  elder,  to  D.  Juzan  and  wife,  to  the  survivor  of  them» 
*nd  afterwards  to  the  children  of  the  marriage,  is  not  supported 
Oj  the  proof;  and  it  may  perhaps  be  inferred,  from  the  frame  of 
the  amended  bill,  was  intended  to  be  abandoned.  As  a  substi- 
tute, however,  for  this  ground  of  relief,  the  complainants  state» 
that  the  elder  Laurendine  and  his  wife,  made  their  will,  by 
which  each  bequeathed  and  devised  to  the  other,  one  half  of 
their  respective  estates,  and  the  residue  to  their  children;  they 
also  allege  the  death  of  the  testator  and  testatrix  previous  to 
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the  year  1808,  and  the  proceeding  in  that  yeari  under  the  sanc- 
tion of  the  then  Spanish  commandant  at  Mobile,  by  the  execu- 
tor of  their  respective  wills,  that  an  inyentory,  appraisement, 
and  division  of  the  estate  committed  to  him  might  be  made; 
further,  in  virtue  of  these  proceedings,  their  mother  became  in- 
vested with  a  separate  estate,  in  which  D.  Juzan  could  have  no 
other  interest  than  that  of  a  tenant  by  the  curtesy.  It  is  then 
alleged,  that  the  interest  which  passed  by  the  sale  to  Files, 
in  1816,  ceased  with  the  death  of  the  vendor,  in  1826,  and  the 
land  in  question  vested  jointly  and  equally  in  all  his  children, 
as  the  heirs  of  their  mother. 

The  complainants  admit  that  they  made  a  contract  by  which 
they  relinquished  to  the  defendant  their  interest  in  the ''St. 
Louis"  tract,  influenced  by  the  great  confidence  they  had  in 
him,  their  connection  with  him,  their  want  of  education,  etc. 
Further,  that  there  is  a  deed  bearing  date  in  September,  1831, 
which  indicates  this  relinquishment,  recorded  in  the  county 
court  of  Mobile;  but  they  deny  that  it  was  ever  executed  by 
them,  or  if  it  was,  they  were  misinformed  as  to  its  contents,  and 
not  being  able  to  read,  could  not  inform  themselves.  We  will 
not  stop  to  inquire  whether  the  wife  of  D.  Juzan,  in  virtue  of 
the  wills  of  her  father  ^d  mother,  and  the  consequent  proceed- 
ing, became  invested  with  an  estate  which  descended  to  her 
heirs,  in  despite  of  any  alienation  by  her  husband.  Conceding 
this  to  be  so,  we  will  consider  the  transaction  of  the  complain- 
ants with  the  defendant  upon  the  pretensions  put  forth  by  the 
bill. 

It  may  be  assumed,  for  it  is  abundantly  proved,  that  the  com- 
plainants were  ignorant  and  uneducated,  and  reposed  great  con- 
fidence in  the  justice,  integrity,  and  sound  judgment  of  the 
defendant.  Upon  this  supposition,  we  will  examine  the  law  ap- 
plicable to  the  grounds  upon  whirli  the  invalidity  of  the  exclusive 
claim  of  the  defendant  is  drawn  in  question.  It  is  said  to  be 
equally  a  rule  in  courts  of  law  and  equity,  that  fraud  is  not  to 
be  presumed,  but  must  be  established  by  proof.  Not  however 
by  mere  circumstances  of  suspicion,  leading  to  certain  results, 
but  if  not  by  positive  and  express  proof,  at  least  by  circumstances 
affording  strong  presumptions:  1  Story's  Eq.  199,  200.  If  one 
person  makes  a  representation  to  another,  who  is  going  to  deal 
in  a  matter  of  interest,  upon  the  faith  of  that  representation,  he 
shall  make  it  good,  if  he  knew  it  to  be  false.  But  to  induce  the 
interference  of  equity  in  si^ch  a  case,  it  is  not  enough  to  estab- 
lish the  fact  of  misrepresentation;  it  must  also  be  shown  to  have 


Jan.  1846.J  JuzAN  v.  Toulmin.  453 

been  in  a  matter  important  to  the  interests  of  the  other  parfy, 
and  that  it  actually  did  mislead  him.  For  if  Huch  was  not  the 
character  and  effect  of  the  misrepresentation,  no  prejudicial  con- 
sequences resulted  from  it.  A  misrepresentation  may  be  as  weU 
}>y  deed  or  acts,  as  by  words;  by  artifices  to  deceive  as  well  as 
by  positive  assertions.  And  whether  a  party  misrepresenting  a 
fact  knew  it  to  be  false,  or  made  the  assertion  without  any  pre- 
cise knowledge  on  the  subject  is  immaterial,  for  the  afiirmation 
of  what  one  ^oes  not  know,  or  believe,  to  be  true,  is  equally  in 
morals  and  law,  as  unjustifiable  as  the  afi&rmation  of  what  is 
known  to  be  positively  false.  So  if  a  party  innocently  misrep- 
resents a  fact  by  mistake,  it  is  equally  conclusive;  for  it  operates 
as  a  surprise  and  imposition  on  the  other  party.  But  a  misrep- 
resentation in  a  matter  of  opinion  and  fact,  equally  open  to  the 
inquiries  of  both  parties,  and  in  regard  to  which  neither  could 
be  presumed  to  trust  the  other,  unless  it  be  a  mere  contrivance 
of  fraud,  in  cases  of  peculiar  relationship  or  confidence;  or 
where  the  other  party  has  justly  reposed  upon  it,  and  has  been 
misled,  furnishes  no  ground  for  the  interference  of  equity:  Id. 
200-212. 

Nearly  allied  to  the  fraud  which  is  perpetrated  by  miggestio 
faM,  is  that  which  is  inferable  from  suppre&do  veri.  To  con- 
stitute the  latter,  there  must  be  a  suppression  of  facts,  which  one 
party  is  under  a  legal  or  equitable  obligation  to  communicate, 
and  in  respect  to  which  he  can  not  be  innocently  silent;  because 
the  other  has  a  right,  not  merely  in  /oro  conscientiat  but  juri$ 
H  de  jure,  to  know:  1  Story's  Eq.  21^224.  Where  there  is  a 
peculiar  relation  of  a  confidential  and  fiduciary  character,  as 
principal  and  agent,  trustee  and  cestui  qiie  inisl,  etc.,  to  prevent 
the  undue  advantage  which  the  situation  of  one  of  the  parties 
gives  him  over  the  other,  the  law  requires  the  utmost  degree  of 
good  faith  in  all  transactions  between  them.  If,  in  such  case, 
there  is  any  misrepresentation,  or  concealment  of  any  material 
fact,  or  any  just  suspicion  of  artifice,  or  undue  influence,  courts 
of  equity  will  interpose,  and  pronounce  the  transaction  void, 
and  as  far  as  possible  restore  the  parties  to  their  original  rights: 
Id.  224,  et  post.  In  regard  to  acts  done  and  contracts  made  by 
parties  affecting  their  rights  and  interests,  the  general  theory  of 
the  law  is,  that  in  all  such  cases  there  must  be  full  and  free  con- 
sent, in  order  to  make  it  binding  upon  them.  Hence  it  is  said, 
that  if  consent  be  obtained,  by  meditated  imposition,  circum* 
vention,  surprise,  or  undue  influence,  it  is  to  be  treated  as  a 
delusion,  and  not  as  a  deliberate  and  free  act  of  the  mind.     For 
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siiihough  the  law  will  not  inquire  generally  into  men's  acts  and 
<'ontracts,  to  determine  whether  they  are  wise  and  prudent,  yet 
it  will  not  suffer  them  to  be  entrapped  by  the  fraudulent  con* 
trivances,  or  cunning,  or  deceitful  management  of  those,  who 
purposely  mislead  them:  Id.  227. 

Mere  weakness  of  intellect,  if  the  party  is  compon  mentis,  does 
not  deprive  him  of  the  capacity  to  contract;  but  imbecility  of 
understanding  constitutes  a  material  ingredient  in  examining 
whether  a  bond,  or  other  contract  has  been  obtained  by  fraud, 
or  imposition,  or  undue  influence;  for  although  a  contract  made 
by  a  man  of  fair  understanding,  may  not  be  set  aside,  merely 
because  it  was  a  rash,  improvident,  or  hard  bargain,  yet  if  made 
with  a  person  of  imbecile  mind,  the  inference  naturally  arises 
that  it  was  obtained  by  circumvention  or  undue  influence:  1 
Jitory's  Eq.  238-242.  In  Blackford  v.  Christian,  1  Knapp,  77, 
Liord  Wynford  said,  a  bargain  into  which  a  weak  mind  is  drawn, 
uuiler  the  influence  of  deceit  and  falsehood,  ought  not  to  ba 
held  valid.  And  a  degree  of  weakness  of  intellect  far  below 
that  which  would  justify  a  jury,  under  a  commission  of  lunacy, 
in  finding  him  incapable  of  controlling  his  person  and  property, 
coupled  with  other  circumstances,  to  show  that  the  weakness, 
8uch  as  it  was,  had  been  taken  advantage  of,  will  be  sufficient  to 
set  aside  any  important  deed. 

Mere  inadequacy  of  price,  or  rather  inequality  in  the  bargain, 
is  not,  it  is  said,  to  be  understood  as  constituting,  per  se,  a 
IH'ound  to  avoid  a  bargain,  in  equity.  Courts  of  equity,  as  well 
lis  courts  of  law,  act  upon  the  ground,  that  every  person  who  is 
uot,  from  his  peculiar  condition  or  circumstances,  under  dis* 
ability,  is  entitled  to  dispose  of  his  property  in  such  manner, 
and  upon  such  terms  as  he  chooses;  and  whether  his  bargains 
are  wise  and  discreet  or  otherwise,  profitable  or  unprofitable, 
are  considerations  not  for  courts  of  justice,  but  for  the  party 
bimself  to  deliberate  upon.  Where,  however,  the  inadequacy 
is  such  as  to  demonstrate  some  gross  imposition,  or  undue  in* 
fluence,  or,  to  use  an  expressive  phrase,  shock  the  conscience, 
audamount  in  itself  to  conclusive  and  decisive  evidence  of  fraud, 
<'quity  ought  to  interfere.  And  gross  inadequacy  of  price,  when 
<'C)unected  with  suspicious  circumstances,  or  peculiar  relations 
l>ctween  the  parties,  affords  a  vehement  presumption  of  fraud: 
I  Story's  Eq.  240-250;  Eaton  v.  PatterHon,  2  Stew.  &  P.  9;  /?o«. 
man  et  al.  v.  Draughan,  3  Stew.  243.  We  have  thus  concisely 
stated  the  law  applicable  to  the  grounds  upon  which  the  con- 
tract between  the  parties  has  been  assailed  in  argument,  and 
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haye  gonA  quite  beyond  what  the  allegations  of  the  bill  required. 
It  has  not  been  thought  necessaiy  to  cite  the  authorities  upon 
these  points  in  detail;  they  are  noticed  by  Mr.  Justice  Story,  in 
his  commentaries  upon  equity,  and  do  not  lay  down  the  law 
more  favorable  to  the  complainants  than  the  summary  we  have 
made. 

There  is  certainly  nothing  in  the  proof  found  in  the  record, 
to  indicate  that  the  defendant  made  any  misrepresentation,  or 
fiuppressed  any  material  fact,  which  could  have  influenced  the 
complainant's  judgment  in  entering  into  the  contract  with  him. 
It  can  not  be  inferred  that  he  had  any  information  in  respect  to 
the  title  to  the  land,  of  which  they  were  not  fully  in  possession. 
80  far  from  profiting  by  his  superior  intelligence,  and  great  in- 
fluence oyer  the  complainants,  the  defendant  proposed  to  them 
shortly  after  his  purchase  at  the  commissioner's  sale,  and  of 
Armstrong's  lease,  that  they  should  jiarticipate  with  him  in  the 
land,  and  become  joint  proprietors  together  with  their  brother- 
in-law,  Mr.  Gunnison,  upon  contributing  equal  shares  of  what 
he  had  expended  in  disincumbering  it. 

The  defendant  did  not  deny  their  right  to  be  paid  their  pro- 
portions of  what  was  due  upon  the  mortgage;  this  seems  to 
have  been  conceded,  and  the  cash  payments  and  conveyance  of 
the  twenty-five  acres  was  intended  to  extinguish  it.  Whatever 
the  defendant  may  have  thought  of  his  title,  the  mortgage  being 
extinguished,  it  is  not  material  to  consider,  as  it  is  perfectly 
clear  that  he  did  not  insist  on  its  validity  as  against  the  com- 
plainants; but  was  not  only  willing,  but  actually  proposed  that 
they  should  enjoy  the  ''  St.  Louis"  tract  upon  equal  terms  with 
himself.  In  deciding  upon  this  prox>osition,  we  can  discover 
uo  reason  for  concluding  that  its  rejection  was  not  voluntary; 
and  the  evidence  is  altogether  satisfactory  to  show  that  their 
consent  was  freely  given  to  the  agreement  which  was  entered 
into,  to  accept  two  hundred  and  fifty  dollars  in  money,  and 
twenty-five  acres  of  land,  including  the  family  residence,  in  full 
satisfaction,  not  only  of  what  was  due  upon  the  mortgage,  but 
of  their  claim  to  the  land.  This  is  abundantly  shown  by  the 
testimony  of  Mrs.  Gunnison  and  Newbold,  both  of  whom  tes- 
tify fully  and  directly  to  the  point.  The  latter  says,  upon 
hearing  of  the  arrangement,  shortly  after  it  was  agreed  upon, 
he  advised  the  complainant  to  apply  to  the  defendant  for  more 
land,  to  which  they  answered  that  they  had  as  much  land  as 
they  wanted;  that  they  had  rejected  the  ofier  of  the  defendant 
to  take  an  equal  share  of  the  land,  upon  the  payment  of  the 
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same  proportion  of  the  purchase  money,  and  were  perfectly  sat- 
isfied. In  addition  it  may  be  said  that  there  is  nothing  to  war- 
rant the  conclusion  that  the  defendant  has  availed  himself  of  his 
connection  with  the  compLiinants,  or  their  confidence,  to  gain 
an  advantage  which  they  did  not  freely  accord.  To  say  nothing 
of  the  evidence  furnished  by  other  witnesses,  Mrs.  Gunnison 
explicitly  afi&rms  that  he  has  always  dealt  justiy  with  them. 

The  defendant  must  have  paid,  or  made  himself  liable  for 
about  six  thousand  dollars  in  acquiring  the  land  in  question, 
including  the  sum  due  on  the  mortgage,  the  amount  paid  to 
Files'  administrator,  and  to  Armstrong  on  his  lease.  It  is  dif- 
ficult to  say  what  was  its.  value  in  1825.  Mr.  Bussell  says  it 
was  probably  worth  fift^n  or  twenty  thousand  dollars,  while 
Mr.  Newbold  puts  it  down  at  five  thousand  dollars.  The  truth, 
we  presume  is,  that  unimproved  land  situated  so  remote  from 
the  city,  had  no  defined  value  at  that  early  day,  but  depended 
rather  upon  its  particular  locality,  and  the  conjectural  estimate 
which  those  desirous  of  purchasing  might  form  of  the  future 
growth  of  Mobile.  It  is  not  pretended  that  any  effort  was  made 
by  the  defendant,  or  any  one  else,  to  disparage  the  title  which 
would  be  acquired  by  a.  purchaser  at  the  commissioner's  sale; 
but  it  is  fairly  inferable  from  what  seemed  to  be  the  opinion  as 
to  the  titie  of  D.  Juzan,  that  it  was  supposed  a  purchaser  would 
occupy  the  situation  of  Files'  heirs,  and  upon  the  mortgage 
being  discharged,  would  have  a  perfect  title.  This  being  the 
case,  it  is  safer  to  take  the  sum  at  which  the  defendant  purchased, 
with  the  incumbrance  of  the  mortgage  and  lease,  as  a  criterion 
of  value,  than  the  mere  opinions  of  witnesses  at  this  distance  of 
time,  no  matter  how  honestiy  formed.  But  it  can  not  be  im- 
portant to  consider  whether  the  defendant  disembarrassed  the 
titie,  and  acquired  the  possession  at  a  sum  much  below  the 
value  of  the  land;  for  if  this  was  so,  he  claimed  no  exclusive 
benefit  from  it,  but  voluntarily  tendered  to  the  defendants  an 
equal  participation  in  it. 

The  proofs  in  the  record  do  not  enable  us  to  determine,  with 
any  degree  of  accuracy,  what  was  the  value  of  the  twenty-five 
acres  allotted  to  the  complainants — ^its  precise  location  in  respect 
to  the  residue  of  the  tract — ^the  character  of  its  soil,  whether 
comparatively  inferior,  or  more  fertile — the  extent  of  the  im- 
provements, their  cost,  etc.  Nearly  all  the  witnesses  concoi.  in 
the  opinion  that  its  situation  and.  improvements  made  it  moi-e 
valuable  than  any  part  of  the  tract  of  the  same  extent.  Per- 
haps too,  not  ouly  the  complainants,  but  their  sisters  also,  may 
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have  placed  a  higher  estimate  upon  it,  because  it  was  the  paren« 
tal  homestead,  in  which  thej  had  been  nurtured  from  their 
earliest  childhood.  Whatever  may  be  the  truth  of  the  case,  it 
can  not  be  assumed  that  in  the  transaction  between  the  com- 
plainants and  defendant,  there  was  such  unconscionableness  or 
inadequacy  of  consideration  given  for  what  the  former  yielded 
up,  as  would  **  shock  the  conscience,  and  amount  in  itself  to 
conclusive  or  decisive  evidence  of  fraud."  What  has  been  said 
will  show  that  there  was  no  meditated  imposition,  circumven- 
tion, sturprise,  or  undue  influence  in  the  sense  in  which  the  law 
understands  these  terms,  and  it  can  not  therefore  be  said  that 
the  complainants  were  beguiled  into  a  contract  which  their  bet- 
ter-informed judgment  would  have  repudiated.  It  is  not  alleged 
that  the  complainants  are  persons  of  such  imbecile  intellects  as 
to  require  a  court  of  equity  to  scan  their  contracts  with  unusual 
care,  or  guard  their  interests  with  extraordinary  circumspec- 
tion— ^the  want  of  education  and  information  is  the  extent  to 
which  the  allegation  and  proofs  go. 

Can  the  complainants  all  unite  in  a  bill  which  seeks  to  set  up 
the  deed  executed  by  D.  Juzan  to  his  son  Pierre  in  1815,  or 
would  not  the  union  of  such  a  ground  of  relief,  with  allegations 
which  equally  affect  all  the  complainants,  make  the  bill  multifa- 
rious ?  However  this  might  be,  if  the  bill  were  thus  framed,  no 
relief  is  prayed,  but  such  as  pertains  to  the  allegations,  which 
alike  affect  all  the  complainants.  The  separate  deed  then,  to 
the  complainant  Pierre,  may,  in  the  consideration  of  this  case,  be 
placed  entirely  out  of  view.  We  would,  however,  remark,  that 
as  more  than  twenty  years,  which  was  the  limitation  to  actions 
for  the  recovery  of  real  estate,  when  this  suit  was  commenced, 
had  elapsed  after  he  attained  his  majority,  and  the  assertion  of 
an  adverse  claim  had  been  continued  for  a  longer  period,  we  can 
not  very  well  perceive  how  he  can  be  relieved  in  equity,  even 
conceding  that  the  decree  aunulling  the  deed,  at  the  instance  of 
Files,  is  itself  a  nullity. 

The  complainants  aver  that  a  deed,  dated  the  twenty-fourth  of 
September,  1831,  by  which  they  purport  to  relinquish  all  their 
interest  in  the  ^*  St.  Louis"  tract  is  recorded  in  the  county  court 
of  Mobile — they  declare  that  they  have  no  recollection  of  ever 
having  executed  that  or  any  other  deed  for  the  land  in  question, 
and  therefore  deny  its  genuineness.  G.  C.  Russell,  whose  name 
appears  upon  the  record  as  a  subscribing  witness,  testifies  that 
he  has  no  recollection  of  ever  having  attested  the  original,  be- 
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lieves  he  did  not,  and  thinks  it  questionable  whether  ho  was 
about  Mobile  at  the  time. 

The  defendant  repels  the  allegation  in  respect  tothespurious- 
nesB  of  the  deed  with  a  positive  denial,  and  declares  that  it  '\7a8 
executed  by  the  complainants  with  full  knowledge  of  what  they 
were  doing.  Mrs.  Gunnison  testifies:  '^  That  she,  her  husband, 
Pierre,  and  John  Juzan  executed  a  deed  for  the '  St.  Louis'  tract 
to  T.  L.  Toulmin,  in  September,  1831."  J.  Q.  Lyon,  who  was 
clerk  of  the  circuit  court  of  Mobile,  in  1831,  states  that  in  that 
year  he  was  at  the  house  of  the  defendant,  and  there  found  the 
complainant  Pierre,  with  his  shoulder  dislocated,  so  that  he 
could  not  use  his  hand;  witness  belieyes  he  then  signed  the 
name  of  Pierre  (at  his  request)  to  a  deed  which  he  executed  to 
the  defendant,  and  believes  the  deed  in  question  is  the  one 
which  was  then  executed,  as  there  is  no  other  deed  between  the 
same  parties  attested  by  him.  Witness  has  a  pretty  distinct  re- 
collection of  having  taken  the  acknowledgment  of  Mrs.  John  B. 
Juzan,  and  thinks  it  was  to  the  same  deed.  He  has  no  recol- 
lection that  G.  0.  BuBsell  attested  the  deed,  though  he  thinks 
he  was  at  the  defendant's  house  at  the  time  referred  to.  Witness 
believes  that  the  deputy  of  the  clerk  of  the  county  court,  who 
registered  the  deed,  was  familiar  with  his  handwriting,  and 
would  not  have  recorded  it,  unless  the  acknowledgment  of  its 
execution,  which  purports  to  have  been  made  by  him,  was 
genuine. 

Lewis,  who  was  clerk  of  the  county  court  when-  the  deed  was 
recorded,  states,  that  both  himself  and  deputy  were  familiar 
with  Mr.  Lyon's  handwriting;  that  he  believes  it  could  not  have 
been  counterfeited,  while  he  was  clerk,  so  as  to  have  caused  the 
registry  of  a  deed  which  purported  to  have  been  acknowledged 
before  him. 

This  proof,  we  think  quite  sufficient  to  establish  the  existence 
of  the  deed.  Mr.  Russell's  testimony  amounts  to  no  more  than 
this,  viz.,  that  he  has  no  recollection  of  ever  having  attested  a 
deed  similar  to  that  in  question,  and  expresses  confident  belief 
that  he  never  saw  or  heard  of  it  for  years  after  it  bears  date, 
when,  for  the  first  time,  he  saw  it  upon  record  in  the  county 
couit  of  Mobile.  It  is  difficult  to  avoid  the  conclusion,  however 
accurate  the  memory  of  Mr.  Russell  generally  is  (as  one  or  more 
of  the  witnesses  state),  in  this  instance  it  is  most  probably  at 
fault.  Be  this  as  it  may,  when  his  testimony  is  placed  in  oppo- 
vtion  to  that  of  Mr.  Lyon  and  Mrs.  Gunnison,  to  say  nothing 
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of  the  defendant's  answer,  it  mast  yield  to  the  positive  state- 
ment of  facts  and  circumstances  they  resx)ectiYely  narzste.  The 
ordinary  tests  applied  to  ascertain  facts,  and  the  rules  by  which 
CTidence  is  weighed,  both  show  a  propenderanoe  of  proof  on  the 
part  of  the  defendant.  Here  the  complainants'  witness  has  no 
recollection  of  ever  having  attested,  seen,  or  heard  of  the  deed, 
and  hence  concludes  that  it  was  never  executed  as  it  purports; 
while  one  of  the  defendant's  witnesses  positively  affirms  its  exe- 
cution by  herself,  her  husband,  and  the  complainants,  and  the 
others  state  facts  which  directly  corroborate  her  testimony,  and 
standing  alone,  is  quite  as  potent  a  witness  as  Mr.  BusseU.  lu 
this  state  of  proof  there  is  but  little  room  for  controversy  upon 
this  point. 

Parties  and  persons  interested,  are  recognized  as  competent 
witnesses,  in  respect  to  the  facts  and  circumstances  necessary  to 
lay  a  foundation  for  secondary  evidence  of  a  writing,  as  that  a 
search  has  been  made  and  it  can  not  be  found:  3  Ph.  Ev.,  C. 
&  H.'s  Notes,  1218, 1219,  and  cases  there  cited.  No  certain 
rule  can  be  laid  down  as  to  the  proof  necessary  to  establish  a 
loss;  the  degree  of  diligence  must  depend  on  the  nature  of  the 
transaction  to  which  the  paper  relates,  its  apparent  value,  and 
other  circumstances.  The  rigor  of  the  common  law,  it  is  said, 
has  been  relaxed  in  this  respcfct,  and  the  non-production  of  in- 
struments is  now  excused  for  reasons  more  general  and  less  spe- 
cific, upon  grounds  more  broad  and  liberal  than  were  formerly 
admitted.  If  any  suspicion  hangs  over  the  instrument,  or  that 
it  is  designedly  withheld,  a  rigid  inquiry  should  be  made  into 
the  reasons  of  its  non-production.  But  when  there  is  no  such 
suspicion,  all  that  ought  to  be  required  is  reasonable  diligence 
to  obtain  the  original — in  fact,  courts  in  such  cases  are  ex- 
tremely liberal:  3  Ph.  Ev,,  C.  &  H.*s  Notes,  1223-1233;  1 
Stark.  Ev.  349-354,  Ist  Am.  ed.;  Greenl.  Ev.  593,  594.  In 
Mordecai  v.  Beal,  8  Port.  529,  the  plaintiff  proved  that  a  deed 
under  which  he  claimed  had  once  existed,  and  traced  it  to  the 
possession  of  a  third  person,  who  had  intermarried  with  the 
grantee,  a  female;  proved  that  it  had  been  demanded  of  that 
person,  who  failed  to  produce  it,  and  that  he  now  resided  in  an- 
other state.  Further,  that  search  and  inquiry  had  been  made 
of  others,  who  it  was  supposed  might  have  the  deed,  but  with- 
out effect.  It  was  held,  that  the  preliminary  proof  was  suffi- 
cient, and  as  it  could  not  be  intended  that  the  plaintiff  had  any 
motive  in  withholding  it,  a  copy  from  the  records  of  the  court 
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was  admissihle.    To  the  flame  effect  is  Swift  t.  FUssfiugh^  9  Id. 
39;  Beall  y.  Bearing,  7  Ala.  124. 

The  defendant  states  in  his  answer,  that  he  thinks  he  handed 
the  deed  of  September,  1831,  together  with  other  papers,  to  his 
counsel,  the  late  Mr.  Elliott,  to  enable  him  to  prepare  his  an« 
swer,  and  make  defense  to  a  suit  in  chancery  commenced  against 
himself  and  the  heirs  of  D.  Juzan,  deceased,  in  NoTcmber,  1831, 
by  Thomas  Johnston  and  the  heirs  of  D.  Files.    That  he  has 
never  seen  it  since  his  answer  in  that  cause  was  filed,  though  he 
has  made  the  most  anxious  and  diligent  search  for  the  deed, 
and  caused  a  search  to  be  made  among  the  papers  of  his  late 
counsel;  that  hoping  to  find  it  in  *the  file  of  the  cause  referred 
to,  he  applied  to  the  proper  office,  and  was  informed  that  not  a 
paper  pertaining  to  it  was  remaining  in  court.     He  thereupon 
employed  the  register  in  chancery,  and  the  former  deputy  clerk, 
as  well  as  others,  to  examine  all  the  files  and  books  of  reference 
in  the  court  of  chancery,  as  also  in  the  circuit  court,  on  the 
equity  side  of  which  the  suit  was  instituted  and  determined. 
But  all  his  efforts  to  recover  the  deed  proved  unavailing.     This 
answer,  conceding  to  it  the  force  of  testimony,  it  is  insisted,  is 
not  sufficient  to  establish  a  loss,  so  as  to  let  in  secondaiy  proof; 
and  if  it  was,  its  effect  is  destroyed  by  the  evidence  of  the  com- 
plainants' witness,  S.  Chastang.    In  respect  to  the  testimony  of 
this  witness,  it  by  no  means  establishes  the  existence  of  the 
deed  of  September,  1831.    He  merely  states,  that  the  complain- 
ant, John  B.,  married  his  sister;  that  he  spent  a  night  at  the 
defendant's  house  since  the  institution  of  this  suit,  when  the 
defendant  "  brought  out  a  i)ocket-book,  from  which  he  took  a 
paper  and  read  a  portion  of  it  to  deponent,  containing  the 
names  of  the  complainants."    Defendant  "  said  this  was  a  deed 
from  the  complainants  for  the  land  now  sued  for;  defendant 
did  not  leave  the  deed  in  his  hands,  nor  does  he  know  anything 
of  what  it  contained  of  his  own  knowledge."    This  witness 
thus  disclaiming  all  knowledge  of  the  contents  of  the  paper 
produced,  his  testimony  is  worth  nothing,  except  so  far  as  it  re- 
lates the  statement  of  the  defendant  to  him;  and  thus  far  we 
think  it  may  be  reconciled  with  the  assertion  of  the  loss  of  the 
deed,  which  is  made  in  the  answer,  by  supposing  that  the  paper 
which  the  defendant  took  from  his  pocket-book  was  a  transcript 
from  the  record  of  the  county  court.    The  presumption  is  both 
reasonable  and  natural,  that  the  defendant  obtained  such  a 
copy,  if  he  had  not  the  original,  in  order  to  prepsore  his  defense; 
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and  if  he  had  the  original,  which  he  did  not  intend  to  produce, 
it  can  hardly  be  believed  that  he  showed  it  to  the  witness; 
esi>eciallj  as  be  was  nearly  connected  with  one  of  the  complain- 
ants. 

The  evidence,  then,  is  such  as  induces  a  fair  presumption  of 
loss,  and  we  can  not  see,  in  the  facts,  anything  to  warrant  the 
inference  that  the  deed  is  designedly  withheld:  See  Livingston 
T.  Rogers,  1  Gai.  Cas.  xxyii;  S.  C,  2  Johns.  Gas.  488;  Jackson 
dem.  Donaldson  v.  Lxicett,  2  Gai.  367;  Peay  v.  Picket,  3  McG. 
822;  Vlica  Ins.  Co.  v.  Cadwell,  3  Wend.  296;  Ihyloe  v.  Biggs,  1 
Pet.  591-596;  Oalusha  v.  Sinclear,  3  Vt.  399;  Jackson  dem.  Bush 
y.  Ilastyroujck,  12  Johns.  194;  Jackson  dem.  Brown  y.  Betis,  9 
Cow.  208;  Parkins  y.  Ccbbet,  1  Gar.  &  P.  282;  Jackson  dem. 
Schuyler  v.  Bussell,  4  Wend.  543;  Minor  y.  TiUotson,  7  Pet.  99; 
Cavfman  y.  Presb,  Cong,  of  Cedar  Springs,  6  Biun.  59.  It  is 
difficult  to  conceive  of  any  object  that  could  have  been  pro- 
moted by  the  forgery  of  Mr.  Russell's  name  as  a  subscribing 
witness  to  the  execution  of  the  deed.  It  was  good  without  'any 
witnesses,  where,  as  in  this  instance,  it  was  acknowledged  by 
the  grantors;  and  the  law  was  so  ruled  by  this  court,  previous 
to  1831.  The  evidence  of  loss,  then,  being  sufficient,  it  was  al- 
lowable'to  prove  the  contents  of  the  deed  by  a  copy  from  the 
registry. 

But  conceding  that  the  evidence  was  both  incompetent  and 
insufficient  to  establish  the  deed  and  its  contents,  and  is  the 
complainant's  title  to  relief  made  out?  We  will  not  stop  to  in- 
quire whether,  as  the  complainants  have  denied  the  genuineness 
of  the  deed,  which  is  registered,  and  the  defendant  sufficiently 
excuses  its  non-production,  the  onus  does  not  rest  upon  the 
complainants,  of  showing  that  it  was  not  executed  by  them;  or 
if  this  be  not  so,  whether,  under  the  state  of  the  pleadings,  less 
conclusive  proof  of  loss  is  not  sufficient  to  let  in  secondary  evi- 
dence of  its  contents.  Placing  the  deed  entirely  out  of  view, 
and  we  have  seen  that  the  proof  is  satisfactory  to  show  the  con- 
tract between  the  complainants  and  defendant,  by  which  the 
former  agreed  to  receive  twenty-five  acres  of  land,  embracing 
the  parental  homestead,  and  two  hundred  and  fifty  dollars  in 
money,  and  relinquish  to  the  defendant  all  claim  to  the  residue 
of  the  "  St.  Louis"  tract.  This  contract  has  been  executed  on 
the  part  of  the  defendant,  by  paying  the  money  to  the  com- 
plainants, allowing  them  to  retain  the  possession  of  the  land 
allotted  to  them;  and  he  is,  and  has  been,  at  all  times,  ready  to 
lumish  them  the  proper  evidence  of  title.     We  have  seen  that 
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this  contract  is  not  unconscionable,  or  fraudulent,  for  inadequacy 
of  consideration,  for  fraudulent  concealment  or  misrepresenl^. 
tion,  or  an  undue  influence  exerted  over,  or  advantage  taken 
of  the  complainants.  Is  it  so  hard  a  bargain  on  the  part  of  the 
complainants,  that  chancery  would  not  decree  a  specific  execu- 
tion, at  the  instance  of  the  defendant,  if  they  have  not  already 
executed  the  proper  deed?  We  incline  to  think  not,  and  the 
acts  of  part  performance  certainly  take  it  out  of  the  statute  of 
frauds.  But  if  the  contract  is  so  unequal  that  it  would  not  be 
specifically  enforced  against  the  complainants,  we  hare  seen  it 
would  not  be  set  aside  at  their  instance.  This  being  the  case, 
it  is  the  obvious  result  of  what  has  been  said,  that  the  com- 
plainants are  not  entitled,  upon  the  case  made  out,  to  relief 
against  their  contract  with  the  defendant. 

Li,  however,  every  imputation  against  the  transaction,  which 
is  made,  either  upon  the  record  or  in  argument,  were  fully  made 
out,  it  might  still  be  asked  whether  the  complainants  have  not 
slumbered  too  long  upon  their  rights  so  as  to  exclude  them  from 
the  interposition  of  equity,  in  consequence  of  the  staleness  of 
the  application?  VigilarUibus  ei  non  dormientibtia  leges  aub- 
veniunt:  Wood  v.  Wood,  3  Ala.  756;  Johnson  v.  Johnson,  5  Id.  90; 
Bensien  v.  Lenoir,  1  Car.  L.  R.  608;  Craig  v.  Mariirv;  3  J.  J. 
Uarsh.  53  [19  Am.  Dec.  157];  Watson  v.  Beid,  1  Buss.  &  M. 
236;  Champion  v.  Rigby,  Id.  539;  Hudson  v.  Hudson,  3  Band. 
117;  Coleman  y.  Lyne,  4  Id.  454;  Byrne  v,  Frere,  2  Molloy,  167. 
We  content  ourselves  merely  with  making  this  inquiry,  and  cit- 
ing these  authorities;  the  conclusion  expressed  upon  other 
points  renders  its  solution  unnecessary.  Whether  the  contract 
was  entered  into  under  a  mistake  of  law  or  fact,  we  can  not  re- 
gard as  at  all  material,  since  it  is  clear  that  it  was  made  in  good 
faith;  each  party  possessing  equal  information,  or  at  least  equal 
means  of  acquiring  knowledge,  and  neither  having  practiced 
towards  the  other  any  unfairness  or  deception:  1  Story's  Eq. 
125,  145,  146,  159-164.  Subsequent  events  may  have  made  it 
most  advantageous  for  the  defendant — ^but  its  legal  character 
and  efiect  remain  unchanged. 

We  have  considered  with  great  care  the  dififerent  points  de- 
cided by  the  chancellor,  as  well  as  the  arguments  made  at  the 
bar;  but  we  deem  it  unnecessary  to  notice  others  more  particu- 
larly; for  no  matter  what  opinions  we  may  entertain  in  respect 
to  them,  they  can  not  change  the  conclusion  we  have  already  in- 
timated. The  consequence  is,  the  decree  of  the  court  of  chan- 
cery is  aflSrmed. 
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Paacd  will  not  be  Prssumxd,  and  the  burden  of  proving  it  is  vpon  the 
|Nurty  who  all^gM  it:  NkhoU  v.  PaUen,  36  Am.  Dec  713,  and  note. 

Law  aud  Bquitt  hays  Concurrknt  JuRisDicnoN  in  Gasbs  of  Faaud: 
Bretoer  v.  Harrie,  41  Am.  Dec.  587,  and  note. 

PosiTivx  AssisBTioN  OF  Fact  Whiou  IS  Unthue,  thoagh  believed  by  the 
party  making  it,  is  fraudulent:  Snyder  v.  f^wlley,  1  Am.  Dec.  193;  WeUenv. 
MaUmjly,  4  Id.  631.     See  also  EwA  ▼.  JliaUingly,  10  Id.  721. 

One  Affibhino  What  He  Knowb  to  bx  False  ob  does  not  Know  to  be 
True,  to  his  own  gain  and  another's  loss,  is  answerable  therefor:  LohieU  ▼. 
Bahr,  35  Am.  Dec.  358;  and  see  ShacUtf&rd  v.  Handky,  10  Id.  753;  Culver 
V.  Avery,  22  Id.  586.  Although  in  MiOer  ▼.  Howell,  32  Id.  36,  it  was  held 
that  a  misrepresentation,  to  be  fraudulent^  must  be  made  with  intent  to  de- 
ceive. 

SuPFBEsaio  Vebi,  when  Constitdtes  Fraud:  See  Beard  v.  Campbdl,  12 
Am.  Deo.  362;  Mm9  v.  Lee,  17  Id.  US;  DwreU  v.  Haley,  19  Id.  444;  Robinr 
90H  v.  Justice,  21  Id.  407;  MaiCtier'9  Adm*r  v.  Frith,  Id.  262;  MeFetrland  v. 
Febiffer,  28  Id.  632;  Sean  v.  Herrick,  Id.  176;  Hayttie  v.  Hall,  42  Id.  427. 

Purchase  by  One  Holding  Confidential  Relation,  Effect  of:  See 
Field  V.  ArrowsmUK,  39  Am.  Dec.  185;  BueUea  v.  Lqfirty,  40  Id.  752;  Bai- 
ley v.  BMnsone,  42  Id.  540,  and  notes.  In  Bctinee  v.  Barnes,  64  Ala.  8S3, 
the  principal  case  was  cited  on  the  point  that  the  onus  of  proof  is  on  a  trustee 
to  disprove  all  imputation  of  fraud. 

Inadequacy  of  Consideration  as  Ground  of  Beuef:  See  Woodlfolk  v. 
BloutU,  9  Am.  Dec.  736;  Hind  v.  Holds^p,  26  Id.  107;  Cnme  v.  ConJdin,  22 
Id.  519;  Beard  v.  Campbell,  12  Id.  362;  Pollard  v.  Lyman,  2  Id.  63;  Pope  v. 
Brandon,  20  Id.  49;  LUtell  v.  ZunU,  36  Id.  415. 

Weakness  of  Intellect,  Effect  of,  on  Contracts:  See  Jaeheon  v.  Kimg, 
15  Am.  Dec.  354;  Owmg^  Caae,  17  Id.  311;  Crane  v.  Conklin,  22  Id.  519| 
Uolden  v.  Crauford,  15  Id.  700;  Smith  v.  BeaUy,  40  LL  435. 

Secondary  Evidence  of  Contents  of  Lost  Writino  Admissible,  wheni 
See  Orlenial  Bank  v.  Haakms,  37  Am.  Dec.  140,  and  note;  Harvey  v.  7%omae. 
W  Id.  141. 

Mistake  of  Fact,  or  Ignorance  of  Law,  as  ground  of  equitable  relief: 
See  White  ▼.  Wileon,  39  Am.  Dec.  437;  MeCobb  v.  Biehardeon,  41  Id.  374; 
Zenker.  /Vto,  42Id.  227;  Goodv.Herr,  Id.  236;  Trigg  v.  Bead,ld.  447.aad 
cited  in  the  notes. 


Gbawfobd  t;.  Slade. 

(9  AfJiRAMA,  887.) 
PkDEBAL    COUBIB    HATE    UNDOUBTED    RiOUT    TO    ISSUE   OaKNISMXKT  IS  E 

means  of  satisfying  their  judgments;  but  it  must  be  exerted  accord- 
ing to  the  law  of  this  state,  and  will  be  effectual  or  nugatory  according 
as  the  provisioiis  of  the  statute  law  are  observed  or  disregarded. 

To  CONSTITUTB  SUFFICIENT  PLEA  THAT  DeBT  HAS  BEEN  GaRNISHXD,  whers 

atieumpsU  was  brought  on  a  promissory  note,  the  plea  must  set  out  the 
proceedings  in  the  attachment  suit  at  large,  and  show  that  all  the  requi- 
sites of  the  custom  have  been  complied  with. 
Prater  of  Plea  in  Abatement  of  Pending  Attachment  of  the  debt  am 
which  the  action  is  brought,  should  not  be  that  the  ''writ  be  quashed," 
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but  that  the  defendant  be  not  required  to  give  any  farther  answer,  ae 
this  plea  does  not  abate  or  destroy  the  writ,  bat  leaves  the  matter 
in  nncertainty  whether  the  plaintiff  will  e^er  be  able  to  maintain  the 
action. 

IiCFBOPER  GoKOLnsiON  ov  Plsa  iiT  Abatbxent  of  a  pending  attachment 
of  the  debt  is  fatal  on  demurrer;  the  greatest  precision  is  necessary  in 
these  pleas;  indeed,  it  is  the  oondasion  of  the  plea  which  is  looked  to  to 
ascertain  its  trne  character. 

AfTEB  Vbbdict,  Objection  of  Waitt  ov  Pbofebt  of  letters  of  administra- 
tion can  not  be  taken. 

Dkmurrek  to  Plea  in  Abatkbont  does  not  Open  Previous  Pleadinga. 
The  objection  raised  by  the  plea  goes  to  the  abatement  of  the  writ,  and 
not  to  the  sufficiency  of  the  declaration. 

Facts  Presented  bt  Plea  in  Abatement  can  not  be  Ck>N8iDBBEB  by  the 
jury  or  looked  to  for  any  purpose  in  the  court  below;  and  if  in  snch  a 
case  the  jury  rendered  a  verdict  for  too  great  an  amount,  the  mode  of 
relief  is  by  an  application  to  the  court  for  a  new  trial. 

Assumpsit  by  Slade,  administrator  of  Thomas  Few,  against 
Crawford,  on  a  promissoiy  note  executed  by  the  latter  and  in- 
dorsed to  plaintiff's  intestate.  The  plaintiff  alleged  a  promise 
by  the  defendant  to  pay  the  amount.  Crawford  filed  a  plea  in 
abatement.  He  admitted  making  the  note  in  April,  1838,  and 
delivering  it  to  one  David  Jones,  but  alleged  that  in  July,  1839, 
a  writ  of  garnishment  issued  from  the  circuit  court  of  the  United 
States  in  favor  of  Waldron,  Thomas  &  Co.,  who  had  obtained 
judgment  against  Jones,  commanding  him  (defendant)  to  appear 
and  answer  as  to  what  he  was  indebted  at  that  time  to  Jones; 
that  the  writ  was  served  and  returned,  and  the  debt  then  and 
there  attached;  that  the  said  garnishment  and  attachment  are 
still  pending.  The  defendant  also  states  that  the  note  was 
transferred  to  Few  after  its  maturity,  and  prays  that  the  writ 
may  be  quashed.  The  plaintiff  demurred  to  the  answer,  and 
the  demurrer  was  sustained;  and  the  defendant  being  required 
to  answer  the  declaration,  issue  was  joined.  The  juiy  found 
for  the  plaintiff,  on  which  verdict  judgment  was  rendered. 
There  were  several  errors  assigned:  1.  The  judgment  on  the 
demurrer;  2.  Want  of  profert  of  letters  of  administration; 
8,  4,  5.  In  stating  defendant's  liability  to  arise  from  a  promise 
to  the  plaintiff  when  the  note  was  assigned  in  life-time  of  the 
intestate;  such. a  promise  not  being  made  to  him  as  administra- 
tor, and  being  without  consideration;  and  in  not  alleging  the 
money  was  not  paid  to  the  intestate  in  his  life-time;  6.  In  ren- 
deriu^r  judgment  for  the  full  amount  of  the  note  and  interest, 
when  it  was  shown  by  the  plea  that  the  debt  was  attached. 

ir.  Crawfordypro  se. 


Jan.  1846.]  Crawvobd  v.  Sludsl  4d5 

By  Oonrty  Obmovd,  J.  The  prindpal  questioii  pzeeented  in 
Hub  case,  which  ariseB  upon  fhe  suffidenoy  of  fhe  plea  in  abate- 
ment, was  determined  by  this  court  in  Crawford  y.  ObUe  S 
JUkad,  7  Ala.  157  [41  Am.  Deo.  92],  in  which  it  was  held,  that 
sach  a  plea  as  this  was  bad,  because  it  does  not  show  that  the 
garnishment  was  properly  sued  out,  by  an  allegation  of  those 
facts  which  authorize  the  clerk  of  the  court  to  issue  the  process. 
The  argument  principally  urged  in  support  of  the  plea  is,  that  al- 
though the  courts  of  the  United  States  are  courts  of  limited  juris- 
diction, they  are  not  inferior  courts  in  the  sense  of  the  common 
law,  and  that  their  judgments,  though  erroneous  for  want  of 
jurisdiction,  are  not  Toid,  until  reversed  1^  an  appellate  court, 
and  until  thus  declared  Toid,  are  binding  on  all  other  oourfai 
when  coming  in  question  collaterally. 

In  our  opinion,  no  question  of  jurisdiction  arises,  as  we  do 
not  call  in  question  the  right  of  the  federal  courts  to  issue  gar- 
nishee process,  as  a  means  of  satisfying  their  judgments.  Oob- 
oeding  that  they  have  such  power,  it  must  be  exerted  according 
to  the  law  of  this  state,  and  will  be  effectual,  or  nugatory,  ac- 
cording as  the  proyisions  of  the  statute  law  are  observed,  or 
disregarded.  The  fact  that  the  process  issued  from  the  circuit 
court  of  the  United  States,  can  have  no  influence  upon  the  de» 
dsion  of  the  question.  The  inquiry  would  be  the  same,  if  it 
had  issued  from  a  court  of  co-ordinate  jurisdiction,  in  the  same 
state.  In  either  case,  the  only  question  is,  whether  the  attach- 
ing  creditor  has  obtained  a  lien  upon  the  debt,  the  solution  of 
which  depends  upon  the  fact,  whether  the  proceedings  hav« 
been  had  pursuant  to  the  directions  of  the  statute.  This  is  a 
question  of  fact,  and  not  of  jurisdiction,  and  conceding  for  the 
present  that  the  matter  is  pleadable  in  abatement  of  the  writ, 
not  a  case  it  is  apprehended  can  be  found,  in  which  it  has  been 
held,  that  the  facts  must  not  be  alleged  in  the  plea,  showing 
that  a  lien  exists  upon  the  debt  by  virtue  of  the  attachment. 

In  EmJbree  and  CoBim  v.  Hanna^  5  Johns.  101,  where  the 
light  to  plead  a  pending  attachment  is  admitted,  no  question 
arose  upon  the  constituents  of  the  plea,  but  all  the  reasoning  of 
the  court  proceeds  upon  the  ground,  that  '*  the  attaching  cred- 
itors had  acquired  a  lien  upon  the  debt,  binding  on  the  defend- 
ant." Nor  did  any  question  arise  in  Brock  v.  Smiffif  1  Salk. 
880,  as  to  what  the  plea  must  allege,  nor  indeed  did  the  point 
arise  in  the  case,  whether  such  matter  was  pleadable  in  abate- 
ment, though  there  is  a  dMum  of  Lord  Holt,  '*  that  if  the  a^ 

Am.  Dmo,  Vol.  XUV-« 
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faMshmant  only  be  before  the  writ  poxbhaeedt  it  ought  to  be 
pleeded  in  abatement  of  the  writ.'' 

As  to  what  should  conetitate  a  sufficient  plea,  all  the  authori- 
ties say  that  the  plea  mnst  set  out  the  prooeedings  in  the  attach- 
ment snit  at  huge,  and  show  that  all  the  requisites  of  the  cus- 
tom haTe  been  complied  with:  See  the  authorities  collated  by 
Oomyn,  toI.  1,  p.  726^  Attachment,  H,  I;  and  Morris  t.  Ludlam, 
2  H.  Bl.  862.  In  Usher  t.  Lane,  8  Wils.  297,  it  was  held, 
that  a  zeooTeiy  in  foreign  attachment  was  no  protection  to  the 
garnishee,  unless  the  creditor  had  been  notified  of  the  pending 
attachment.  These  decisions,  it  will  be  obsenred,  are  made  in 
reference  to  executed  judgments  in  attachment,  and  a  fartwri 
must  the  same  rule  prcTail,  where  no  judgment  has  been  ob- 
tained, and  a  lien  only  is  asserted.  If  it  be  admitted  that  a  pend- 
ing attachment  may  be  pleaded  in  abatement,  it  by  no  means 
follows  that  it  should  be  pleaded  in  abatement  of  the  writ.  In 
general,  a  plea  in  abatement  giyes  a  better  writ,  and  in  such  a 
case,  the  api»ropriate  conclusion  is,  a  prayer  of  judgment  of  the 
writ,  and  that  it  be  quashed.  But  whoe  matter  can  only  be 
pleaded  in  abatement,  and  yet  a  better  writ  can  not  be  giTen,  as 
the  writ  does  not  abate,  the  prayer  of  the  plea  is,  **  whether  the 
oourt  will  compel  farther  answer:"  Oom.  Dig.,  Abatement,  I, 
186;  1  Chit  PL  461;  Synumds  y.  Parmenier,  2  Stra.  1269. 

Pleas  which  neither  barred  the  action,  nor  abated  the  writ, 
were  well  known  to  the  common  law;  an  example  of  these,  is 
aid  prayer  in  real  actions.  Excommunication  was  also  plead- 
able to  the  disaUlifyof  the  plaintiff,  but  did  not  abate  the  writ, 
because  the  plaintiff  might  obtain  absolution:  1  Bac  4  B.  2. 
The  parol  demurrer  was  also  a  plea  of  this  description.  All 
these,  and  others  which  might  be  named,  did  not  abate,  or  destroy 
the  writ,  but  merely  snspended  the  action,  until  the  temporary  dis- 
afailify  was  remoyed.  See  for  the  classification  of  pleasinabate- 
ment,  6  Bac.  Abr.,  Pleas  and  Pleading,  826,  A,  and  1  Oom.  Dig. 
25,  Attachment,  B,  1.  To  this  dass,  which  does  not  abate  or  de- 
stroy the  writ,  but  merely  suspends  the  further  prosecution  of 
the  action  for  the  present,  must  this  plea  belong,  if  it  can  be 
sustained,  because  it  does  not  giye  a  better  writ,  and  leayes  the 
matter  in  uncertainiy,  whether  the  plaintiff  will  erer  be  able  to 
mainJMM'w  (he  actiou.  The  prayer,  then,  of  the  plea,  should  not 
haye  been  that  the  writ  be  quashed,  but  that  the  defendant  be 
not  required  to  giye  any  further  answer.  The  greatest  precision 
being  necessary  in  these  pleas,  an  improper  conclusion  is  fatal 
to  the  plea  on  demurrer;  indeed,  it  is  the  conclusion  of  the 
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plea  which  is  looked  to,  to  aeoertain  its  true  chaaRBMster.  Thus, 
a  plea  which  begins  in  abatement  and  condudee  in  bar,  maj 
be  considered  a  plea  in  bar:  1  Com.  Dig.  140,  Abatement,  I, 
12,  and  the  anthoritiee.  Also,  Jenkins  y.  Pepoon,  2  Johns. 
Gas.  231;  Schommaker  y.  Elmendoff,  10  Johns.  48;  1  Chit  PL 
460. 

Independent  of  this  ressoning,  upon  the  Btniclure  and  eflBBot 
of  the  idea,  there  are  many  reasons  why  an  attachment  pending 
aboold  not  be  pleaded  in  abatement  of  the  writ  The  entertain- 
ment of  such  pleas,  wonld  lead  to  the  most  delicate  and  embar- 
rassing questions  of  jurisdiction,  and  in  the  oonfliot,  an  enor 
committed  by  either  court,  would  lead  to  the  injury  of  one  of 
the  parties  litigant.  Either  the  garnishee  might  be  compelled 
to  pay  the  debt  twice,  or  the  creditor  might  be  injurioualj 
aflbcted.  All  these  consequences  are  aToided  by  considering  it 
as  cause  for  suspending  the  action  of  the  creditor,  until  the  at* 
tachment  against  his  debtor  is  detennined,  when  it  can  be  cer- 
tainly known  what  the  rights  of  the  parties  are.  When,  there- 
fore,  the  fact  of  an  attachment  pending,  for  the  same  debt,  ia 
made  known  to  the  court,  where  the  creditor  of  the  garnishee 
has  brought  suit,  it  will  either  suspend  all  proceedings  until  the 
attachment  suit  is  determined,  or  render  judgment  with  a  staj 
of  execution,  which  can  be  removed,  or  made  perpetual,  in  whole 
or  in  part,  as  the  ezigenoy  of  the  case  may  require.  And  as  this 
course  is  equally  safe,  and  productiTe  of  leas  delay,  it  wonld 
aeem  to  be  Ihe  most  eligible. 

In  the  case  of  GaUego  y.  Gatteffo*8  Eafr^  2  Brook.  286,  the  de- 
fendant, 1^  his  answer,  insisted  that  one  thousand  and  six  hun- 
dred dollars  of  the  sum  daimed  by  the  bill,  had  been  attached 
by  process  from  the  ohanceiy  coivrt  of  Richmond.  The  courfc 
decgreed  against  the  defendant,  according  to  the  prayer  of  the 
bill,  and  as  to  the  money  attached  in  the  chanceiy  court,  left 
the  cause  open,  until  that  matter  was  there  disposed  of;  and 
upon  the  decree  of  that  court  being  made,  finally  disposed  of 
the  case.  This  is  a  case  precisely  in  point,  except  that  it  was  a 
cause  in  chanceiy,  and  the  present  is  at  law.  This  does  not  af- 
fect the  principle.  The  power  of  a  court  of  law  is  entirely  ade- 
quate for  this  purpose,  and  in  modem  times  has  been  most  ben- 
eficially exerted  for  the  protection  of  suitors.  In  the  case  of 
Ofxnoford  t.  GhUe  db  Mead,  7  Ala.  167  [41  Am.  Dec.  92],  abeady 
referred  to,  we  intimated  that  such  a  stay  of  execution  would  be 
directed  by  the  court  after  judgment,  and  after  an  ineffectual  at- 
ten^t  to  plead  the  matter  in  abatement.    Suchis  still  our  opin»> 
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ioDy  although  fhe  court  may  haye  adjourned  before  the  appli( 
tion  was  made. 

There  is  nothing  in  the  other  assignments  of  enor.  The 
objection  that  prof ert  was  not  made  of  the  letters  of  administra- 
tion, can  not  be  taken  afterTcrdict:  Ooopwood  y.  nnj^or^sAdrn'r, 
7  Port.  88. 

The  third,  foorthy  and  fifth  assignments  of  error,  are  answered 
bj  the  statate  of  jeofails:  Ola/s  Dig.  822,  sec.  68.  The  objeo- 
tions  raised,  if  ayailable,  should  haye  been  taken  before  yerdid 
and  judgment.  The  demurrer  to  the  plea  in  abatement,  does 
not  open  the  preyious  pleadings.  The  objection  raised  hj  tha 
plea,  goes  to  the  action  of  the  writ,  and  not  to  the  sufiicienqy  of 
the  dedaxation.  See  the  authorities  on  the  brief  of  the  defend- 
ant in  error. 

The  answer  to  the  last  assignment  of  error  is,  that  the  fads 
presented  bj  the  plea  in  abatement,  after  a  demurrer  sustained 
to  it,  could  not  be  considered  by  the  jury,  or  looked  to  for  axqr 
purpose  in  the  court  below.  But  if  it  were  true,  that  the  jury 
rendered  a  yerdict  for  too  great  an  amount  it  could  not  be  re- 
dressed in  this  mode.  The  application  should  haye  been  to  tha 
oourt  below  for  a  new  trial. 

Let  the  judgment  be  affirmed. 

Oabhishei  mat  FtBAD  DT  Abatucdit  A  PiHmiro  ATXAcmaDiT  of  ths 
diibi  upon  wtdiAk  he  is  med:  Ormrfbrd  y.  Olirfe,  41  Am.  Deo.  02.  The  pcla* 
oipol  ease  wae  cited  as  aathority  for  tUs  propooitioo  in  WaUU>  y.  BeckwUkf  1 
N.  M.  113.  A  peoding  attaohment  is  not  a  bar  or  matter  of  abatement  d 
the  action;  the  proper  coarse  is  to  order  a  sospension  of  the  action  l^  ths 
original  creditor  until  the  proceedings  of  the  attachment  are  disposed  of:  Mo> 
Waid4kn  y.  (yi>onmU,  16  Gal.  164,  citing  the  principal  case. 

OaBNISHKB  PLlADDrO  PXMBINO  ATTAOHaiXNT  IfDSr  SiT  FoBXB  ^MNaDS^ 

DTOs  AT  Labob  ih  HIS  Plba:  Oraw/ord  y.  CfhOe^  41  Am.  Dec  92. 

Dsraon  isi  PuABnro  Cubxd  bt  Vkbdiov:  See  the  cases  dted  in  thenolt 
%o Martin  v.Webb,  39  Am.  Dec  363. 

DsMUBBKB  TO  Ant  Plbadino  Ebaohbs  Baok  TO  FiBST  Dbibot,  and  re- 
quires the  oourt  to  render  judgment  against  the  party  who  commits.  In  his 
pleadings,  the  first  substantial  eiror;  but  though  this  is  the  general  mle^  It 
does  noiappty  to  pleas  In  abatement;  State  y.  AmIK  47  Ooui.  118;  M^m 
n  iffly,  14  DL  51t  both  eitiqg  the  priooipal 
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Kelly's  Adm'b  v.  Kelly's  DiBiBiBircEES. 

(9  AMWiifi^,  906.] 

Qbajkt  Of  ADicnnaxEATioK  to  Adminisisatob  db  bonis  bok  ocrnf en  vpott 
him  the  goocb  and  ohattels,  rights  and  oredita  of  hia  inteatate,  which  wera 
onadmlniBtered. 

Obabt  07  ADMiNianuTiOB  BMLkVEB  Baok  to  the  tune  of  the  inteatate*a 
death. 

AxXMIBiaTRATOB  DB  BONIS  NON  ICAT  MAINTAIN  AOHON  BOB  SlAYBS  UnAB- 

MiNurrBRSD  by  the  first  administtator  against  the  sole  distrihatee  ai  tha 
inteatate,  who  has  paid  the  debts  of  the  estate  and  taken  pnasossion  of  tha 
sUves. 
Qbphans'  OouBir  dobs  not  Riijmtihk  OaANOBBr  Powbbs. 

PXiAiBTiTF  in  error  filed  his  aoconntBand  Tonohen  as  adminia* 
tmior  de  boTiis  non,  of  the  estate  of  one  Kelly,  deceased.  Ha 
afterwards  moyed  to  amend  his  return  and  inyentory,  previously 
filed,  so  as  to  show  that  no  goods  or  chattels  of  the  intestate^ 
subject  to  distribution^  had  come  into  his  hands.  The  court 
having  ordered  the  amendment  to  be  allowed,  if  this  suggestion 
was  true,  an  issue  was  made  up  and  the  following  facts  found  faj 
a  jury:  The  intestate  died,  leaving  no  heirs,  but  one  sister, 
Mary  A.,  vrife  of  Benjamin  G.  Lathrop.  That  the  latter  took 
possession  of  the  slaves  mentioned  in  the  inventory,  and  paid 
the  debts  of  the  estate.  On  the  appointment  of  the  first  admin- 
istrator, Lathrop  pointed  out  the  slaves  to  him,  but  he  never 
took  possession;  by  request  of  Lathrop  this  administrator  re- 
signed, and  the  present  one  was  appointed  in  his  stead.  La- 
borde  informed  plaintiff  that  he  had  taken  possession  of  the 
slaves,  and  that  he  thought  administration  was  necessary  to  per- 
fect the  title  to  them.  The  court  adjudged  that  the  slaves  were 
liable  to  distribution  as  the  estate  of  the  intestate,  and  ovemded 
his  motion  to  amend.    Plaintiff  brought  error. 

J.  A,  Elmore,  for  plaintiff  in  error. 
J,  W,  Ptyor,  conira. 

By  Oourt,  Oollibb,  0.  J.  We  need  not  inquire  whether  the 
motion  by  the  plaintiff  in  error  to  amend  the  inventoiy  he  had 
returned,  should  have  been  allowed;  the  questions  arising  upon 
the  special  verdict  are:  1.  Is  the  administrator  entitled  to  the 
personalty,  which  belonged  to  his  intestate,  at  the  time  of  her 
deaih,  and  unadministered  by  his  predecessor?  2.  Is  the  prop- 
erty in  question  subject  to  distribution  according  to  the  statutes 
which  apply  to  intestacies  ?  It  is  enacted  by  tiie  act  of  1806» 
that  if  a  person  die  intestate,  or  the  executors  named  in  the 
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will,  neglect  or  refuse  to  act,  etc.,  administration  of  the  goods 
and  chattels,  rights  and  credits  of  sach  intestate,  or  of  sach  tes- 
tator with  the  will  annexed,  shall  be  granted  to  the  widow,  or 
next  of  kin,  or  some  of  them;  and  in  case  of  their  refusal,  then 
io  the  principal  creditor,  etc. :  Clay's  Dig.,  p.  220,  sec.  1.  The 
«ame  statute  prorides  that  an  appraisement  and  inyentory  shall 
be  made  and  returned  to  the  proper  orphans'  court:  Id.  228, 
cec.  11;  226,  sec.  26. 

The  descent  of  land  in  cases  of  intestacy  is  explicitly  pro- 
Tided  for,  and  it  is  then  enacted,  '*  when  any  person  shall  die 
possessed  of  goods  and  chattels,  or  personal  estate,  not  be- 
queathed, the  same  shall  descend  to  and  be  distributed  among 
his  or  her  heirs,  in  the  same  way  and  manner,  that  real  estate 
not  deTised  descends  by  this  act:  Provided,  that  the  goods  and 
chattels,  or  personal  estate  of  any  person  deceased,  whether 
testator  or  intestate,  shall  stand  chargeable  with  the  payment  of 
all  the  just  debts  and  funeral  expenses  of  the  deceased,  and  the 
charges  of  settling  the  said  estate;  and  after  the  payment 
thereof,  the  surplusage  in  case  of  intestacy,  shall  be  decreed  by 
the  orphans'  court,  one  third  thereof  to  the  widow  of  the  de- 
ceased person,"  etc.:  Clay's  Dig.,  p.  168,  sec.  2;  191,  sec.  1. 
We  think  it  clearly  inferable  from  these  enactments,  that  the 
grant  of  administration  conferred  upon  the  plaintiff  the  goods 
and  chattels,  rights  and  credits  of  his  intestate,  which  were  un- 
administered.  Such  is  the  well-estabUshed  effect  of  the  Eng- 
lish statutes  of  a  kindred  character.  This  being  so,  it  was 
competent  for  him  to  have  maintained  an  action  at  law  against 
Lathrop  for  the  recoyery  of  the  possession  of  the  slaves.  In 
Coons  ds  Co.  Y.  NalPs  Heirs  etc.,  4  Litt.  263,  it  was  held,  that  a 
auit  even  in  equity  will  not  lie  in  behalf  of  the  heirs  of  a  dow- 
less  for  the  rents  and  profits  of  a  dower  estate;  although  it  was 
alleged  that  no  will  was  made,  or  administration  granted.  In 
«uch  case  the  right  of  action  is  in  the  personal  representatiTe, 
and  a  recoTcry  by  the  heirs  would  not  bar  a  suit  by  him,  should 
one  be  afterwards  appointed.  Further,  a  suit  for  an  accotmt  of 
the  personal  estate  of  the  ancestor,  must  be  brought  by  his  per- 
aonal  representatiyes. 

It  has  been  often  said,  that  the  administrator  represents  the  in* 
testate  in  respect  to  the  personalty,  the  legal  right  to  which  yests 
in  him  immediately  on  the  grant  of  administration,  and  the 
grant  relates  back  to  the  time  of  the  intestate's  death.  Such  is 
the  effect  of  the  authorities  cited  by  the  defendant's  counsel 
upon  this  point.    See  McVaughters  y.  Elder ^  2  Brey*  807.    In 
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that  oase,  certain  properly  of  the  intestate  went  into  the  diatrib- 
ntee'a  poBaeemon  without  aflminiBtration,  who  sold  the  same  to 
the  defendant.  After  the  death  of  the  distribnteey  the  plaintiff 
administered  on  the  estate  of  the  late  owner  of  the  property,  and 
after  demand,  brought  trorer  for  its  recoTeiy.  A  yerdiot  and 
judgment  were  obtained  for  the  full  value,  embraoing  the  in- 
crease of  slaTee,  etc.;  the  court  deciding  that  the  distributee  had 
no  interest  beyond  the  mere  equity  to  haye  the  residue  after  the 
payment  of  the  debts,  and  that  the  legal  estate  was  in  the  admin- 
istrator. In  Bradford  y.  Fdlder,  2  McCord's  Oh.  168,  it  was  de- 
termined that  the  next  of  kin  to  a  decedent,  can  not  maintain  a 
suit  in  equiiy  for  the  recoyeiy  of  the  properly  of  an  intestate's 
estate  without  administering,  though  he  be  exdusiyely  entitled. 
If  he  take  possession,  and  dispose  of  it,  such  disposition  will  be 
inoperatiye. 

These  decisions,  it  is  insisted,  are  inapplicable  to  the  case  at 
bar,  because  the  husband  of  the  sole  distributee  of  the  intes- 
tate's estate,  had  taken  possession  of  the  properly,  and  paid  all 
the  debts,  so  that  no  administration  was  necossaiy;  and  his 
possession  will  be  referred  to  his  rights  as  husband.  To  sus- 
tain this  argument,  the  plaintiff  has  cited  seyeral  cases  in  chan- 
cery from  the  South  Carolina  reports.  In  Spann  and  W^e  y . 
Jennings,  1  Hill's  Ch.  324,  it  was  decided,  that  where  the  wife 
was  entitled  to  the  whole  of  the  estate  of  deceased  infants  as 
their  next  of  kin,  and  there  being  no  debts,  before  her  marriage 
took  possession  of  the  estate  without  administering,  which  after 
marriage  continued  with  her  husband,  the  husband  was  entitled 
to  administration  in  right  of  his  wife;  but  as  no  debts  were 
to  be  paid,  or  distribution  made,  administration  would  haye 
been  a  *'  nugatory  ceremony."  If  any  other  person  had  admin« 
istered,  the  properly  could  not  haye  been  removed  from  him* 
"  By  going  into  equiiy  and  showing  that  there  were  no  debts, 
and  that  his  wife  was  exdusiyely  entitled,  a  recoyeiy  at  law 
would  have  been  restrained."  To  the  same  effect  is  Huson  ei  dL 
y.  IScMeekiris  Adanimgirator,  1  Rich.  Eq.  1.  Without  stopping 
to  inquire  whether  these  cases  correctly  ascertain  the  law,  it  is 
enough  to  say,  that  they  professedly  proceed  upon  principles 
which  are  recognized  in  chancery,  and  which  it  is  admitted 
would  not  be  administered  in  a  court  of  law.  In  the  latter  tri« 
bunal,  the  party  having  the  legal  title  must  recover  the  posses- 
sion of  the  intestate's  estate,  and  when  thus  reduced  into  pos- 
session (as  we  must  intend  it  was  in  the  present  case),  it  must 
be  distributed  according  to  the  direction  of  the  statute  upon  the 
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rabject  The  orphans'  ooorfcy  though  a  peculiar,  and  to  some 
extent  an  extraordinary  jurisdiction,  does  not  exercise  the 
powers  of  chancery.  To  ascertain  who  are  the  distributees  it 
must  look  to  the  parties  at  the  time  the  distribution  is  ordered, 
where  legal  rights  have  not  previously  Tested. 

Here  the  husband  had  not  such  a  possession  as  invested  him 
with  his  marital  rights  in  his  wife's  estate,  at  least  in  a  court  of 
law;  or  if  they  ever  attached,  they  were  divested  by  the  grant  of 
administration,  and  the  designation  of  the  property  as  the  estate 
of  the  intestate.  Whether  the  husband's  rights  are  such  as  to 
command  the  protection  of  equity,  is  not  now  a  proper  subject 
of  inquiry — ^that  question  can  be  considered  when  it  arises. 
This  view  is  decisive  of  the  cause,  and  the  judgment  must  be 
affirmed. 

ExaoDTOBB  Ds  Bovu  voH,  FowBRfl  AjfD  liiABiLiTU  ovi  8oe  PeoroB  y. 
Smiiht  4  Am.  Deo.  588;  Slaughier  v.  Froman,  17  Id.  83;  King  ▼.  Oreeth  li 
10.  46;  Bo§$  V.  SnUan,  Id.  600;  AUop  y.  Mather,  21  Id.  703;  Donqf  y. 
i>ofaey,  22  Id.  33;  PoUby.  8mkh,241d.  359;  HagiharpY,2^etUe,2aU.  504| 
Chamber  v.  J3ale%  87  Id.  667;  WhUe  y.  Beard,  30  Id.  652;  Fletcher  y.  Am- 
4er«,  82  Id.  96. 

Orast  ov  AniONiSKaATiim  Bilatib  Back  to  Intbseatb^Bxath:  Vroom 
y.  Van  Home,  42  Am.  Deo.  94,  and  note,  referring  to  preyions  oam  In  this 
■eriee  inyolving  this  qaeetion. 

Obfhahs'  Goubt  has  Ghangkbt  Powxbss  MePhermm  v.  CMtf^  14  Am. 
Dee.  642;  Appr.  DrtiAaeh,  21  Id.  447. 


DVKB  V.  GaHAWBA  NAVIOAXIOir  Go. 

[10  Alabama,  82.] 

Tbm  Okdisascr  Afpknbkd  to  thb  Constitution  of  Alahama  n  Bivo- 
OABLS  either  entirely  or  pro  tanto,  by  an  agreement  between  the  state 
goyemment  and  the  United  States;  and  the  powers  therein  disclaimed 
may,  upon  the  assent  of  the  constitated  authorities  of  the  United  States 
end  of  the  state  being  given,  be  resumed  and  immediately  exercised  by 
the  state  authorities,  under  the  general  powers. 

Wbirs  State  Lbgislatusb  Gives  to  Cobpobation  Poweb  to  Coluh* 
Tolls  on  a  nayigable  river,  when  the  assent  of  congress  is  obtained,  and 
congress  subsequently  passes  an  act  giving  its  assent,  these  facts  are  snf* 
lident  evidence  that  the  consent  of  the  state  and  of  the  United  States  has 
been  given  to  the  corporation  to  collect  the  tolls.  And  no  subseqaent 
assent  is  necessary  to  acts  of  the  legislature  rsyiving  the  oorporatiaii  or 
Mnoni^ing  its  charter,  provided  such  acts  do  not  extend  the  right  to  taka 
tolls. 

fauL  TO  Stock  of  Gobpokation  Passes  without  Tbakbfeb  oh  Books  oI 
the  corporation,  as  between  vendor  and  vendee,  although  a  clause  in  tha 
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Aot  of  inoorpocatioii  providei  tiiat  ttoak  ahall  be  tnnsf enble  only  oo  the 
books  of  the  oompany,  such  cUiue  being  merely  for  the  benefit  of  the 
cofporatioii. 
Books  of  Oobfokaxioh  abb  OoMPaxDiT  Evidivoi  to  prove  its  oigMkiao^ 
tkm. 

■fBBT  PUBUXFTUnr  n  IfADB  or  FaTOS  07  LlOAL  BziBRBraB  OF  COBPOIU- 

noiTy  affeer  it  bee  onoe  gone  into  opentiony  and  rigfate  have  been  aoquired, 
flo  tfaati  in  a  enit  againat  a  stranger  to  the  oorporation,  nnder  the  plea  ol 
mul  ad  corporaUon,  when  it  shows  an  oigmimtion  nnder  its  charter,  it 
is  not  necessary  for  it  to  prove  that  the  amoont  of  stock  required  has 
been  snbscribed  or  paid  for. 
Wbibb  Chaster  of  Oobpobatiok  Emfowebs  It  to  Takx  Tolls  on  a  nar- 
igaUa  stream,  and  provides  for  the  appointment  of  a  commissioner  whose 
doty  it  is  to  certify  to  the  governor  when  the  river  is  so  much  oat  of  re- 
pair as  to  prednde  the  corporation  from  taking  tolls,  the  certificate  of 
snch  commissioner  is  the  only  evidence  that  can  be  admitted  to  prove  thai 
the  river  is  oat  of  repair. 

WbXBB  ChABTSB  of  OorPOBATIOK  AUTHOBIZBS  THS  COLLICTIQir  OF  Toixj 

vr  It,  as  soon  as  the  governor  certifies  saoh  right,  the  certificate  of  the 
gofsgaor  la  not  conolnrive  proof  that  the  coipofation  was  organised* 
BfiDBKni  vox  Bxad  nr  thb  HsABiira  of  thi  Jubt,  is  not  evidence  pia|^ 
erly  bef on  them.    The  opposite  party  has  the  right  to  inirist  that  snsli 
portions  of  books  and  papers  as  aro  relied  on  most  be  read  to  the  Jory. 

Ebbob  to  fhe  dxcnit  oonrt  of  Perry.  Asgampmi  by  the  com* 
pany  against  Duke,  to  zeoover  certain  tdHs.  Pleas:  1.  Nul  Hei 
corporaHon;  2.  Non  asswmpsU.  At  the  trial,  the  plaintifffl  read 
to  the  ]uz7»  1.  An  act  of  the  state  legialatnze,  incorporating  the 
Oahawba  Nayigation  Company;  2.  An  act  of  congress  giving 
assent  to  said  act;  3.  An  act  of  the  state  legislature  reyiTing  the 
first-named  act;  4.  An  act  of  the  state  legislature  amending  the 
eharter.  A  witness  called  by  the  plaintiffs  for  the  pnipose  of 
proTing  the  organization  of  the  company  was  objected  to  on  the 
ground  that  he  was  a  stockholder.  But  on  his  stating  that  he 
bad  transferred  his  stock  in  writing,  bat  not  on  the  books  of 
the  company,  the  court  permitted  him  to  testify.  Another  wit- 
ness, who  admitted  that  he  had  owned  one  share  of  stock,  bat 
bad  sold  it,  was  also  admitted  bj  the  court  The  plaintiff,  to 
pcoTe  the  organization  of  the  company,  offered  a  book  proved  to 
be  the  book  of  the  company,  which  the  court,  against  the  objec- 
tion of  the  defendant,  leoeiTed.  Extracts  were  read  from  this 
book,  but  not  all  of  it.  The  phuntifBs  also  offered  certificates  of 
the  governor,  which  stated  that  he  had  appointed  commission- 
ers, in  conformity  with  the  proyisions  of  the  act  of  incorporation 
ol  the  plaintifffl,  who  had  reported  that  the  impzovements  of  the 
liyer  had  been  completed  so  as  to  allow  boats  to  ascend  and 
descend,  as  contemplated  l^  said  act.    The  certificates  also 
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■tated  that  the  goTemor  aoihoxixed  the  plaintifh  to  oolleot  tolla 
as  pxoTided  in  said  aoL  The  plaintiflh  then  proved  that  the  de- 
fendant had  fieighted  cotton  down  the  riyery  and  dosed.  The 
defendant  then  ottereA  to  prove  that,  after  the  date  of  the  gOT* 
emor^s  oertificateSy  aboTe  mentioned,  the  riyer  was  in  a  bad  con* 
dition,  and  not  in  such  repair  as  the  charter  prescribes.  The 
court  ezdnded  this  evidence.  The  court,  among  other  things, 
charged  the  jury  that  the  whole  of  the  book  of  the  company, 
as  well  the  parts  that  were  not  read  as  those  that  were  read  to 
the  jury,  were  before  them.  The  other  facts  appear  from  the 
opinion. 

A,  Oraham^  for  the  plaintiff  in  error. 

E.  TF.  Peck,  contra. 

ByOoiirt,Gk)u>THWAixa,J.  1.  Wethioktheargmnentthatthe 
ordhiance  appended  to  onr  constitution  is  a  part  of  that  instru- 
ment, and  can  only  be  abrogated  and  annulled  in  the  same  man- 
ner as  any  other  part,  can  not  be  sustained.  By  the  constitution, 
the  powers  of  the  state  goyemment  are  restricted  in  the  partic- 
ular matters  coyered  by  it,  and  the  ordinance  is  the  declaration 
by  the  people,  that  certain  general  powers,  otherwise  appertaining 
to  the  state  as  a  soyereigniy,  shall  not  be  exercised  in  particular 
cases.  It  provides  also,  that  the  disclaimer  shall  be  irreyocable 
without  the  consent  of  the  United  States.  The  state  goyem- 
ment being  invested  with  the  entire  authority  of  the  people,  ex- 
cept where  they  have  chosen  to  restrict  the  goyemment,  it  fol- 
lows that  all  the  external  relations  of  the  people  with  the 
citizens  of  other  states  or  with  the  government  of  the  United 
States,  must  be  conducted  by  the  state  government.  The  ordi- 
nance itself  indicates  that  it  is  revocable  with  the  consent  of 
the  United  States,  and  as  the  consent  of  the  people  of  this  state 
can  only  be  expressed  through  the  state  government,  it  f oUows, 
that  when  the  assent  of  both  is  given  by  the  constituted  author- 
ities of  each,  the  powers  disclaimed  may  be  resumed  and  inmie- 
diately  exercised  by  the  state  authorities,  under  the  genend 
powers,  these  not  being  restricted  otherwise  than  by  the  ordi- 
nance. As  the  ordinance  is  thus  revocable  by  the  consent  of 
the  United  States,  it  does  not  seem  to  admit  of  material  doubt, 
that  a  consent  to  a  partial  abrogation  is  effectual  as  a  revocation 
proiarUo. 

2.  The  next  question  is,  whether  the  consent  of  the  state  and 
of  the  United  States,  has  been  given  to  the  company  to  collect 
the  toU  demanded.    The  sixteenth  section  of  the  charter  pro- 
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irides,  that  nothing  in  the  act  shall  be  bo  oonstrned  as  to  pie- 
Tent  or  obstraot  the  free  narigation  of  the  riTer,  so  far  as  it  is 
now  a  naTigaUe  streamy  until  the  assent  of  congress  shall  be 
obtained.  This  seems  to  be  given  bj  the  act  of  the  twenty- 
fourth  of  May,  1828,  which  gives  the  consent  of  Congress  to 
the  act  of  this  state,  incorporating  the  company:  8  Laws  U.  S. 
121.  These  acts  are  certainly  entitled  to  be  considered  as  passed 
by  each  body,  with  reference  to  the  powers  delegated  to  them, 
and  it  is  but  jnst  to  onr  legislature  to  presome  they  were  guided 
by  the  ordinance,  and  did  not  intend  to  invest  the  company  with 
the  right  to  charge  tolls,  unless  the  consent  of  the  United  States 
should  be  given;  if  that  consent  was  necessazy  to  the  validity 
of  the  act.  Nor  can  we  intend  the  assent  of  congress  was  to 
anything  beyond  the  imposition  of  toll.  Any  other  intendment 
would  change  that  body  with  legislation  beyond  their  appropri- 
ate functions.  We  think  no  other  conclusion  is  to  be  drawn 
from  these  acts,  than  that  both  congress  and  the  state  have  aa- 
sented  to  the  revocation  of  the  ordinance,  so  far  as  is  necessazy 
to  invest  the  company  with  the  right  to  collect  toll,  in  conform- 
ity with  the  charter.  We  are  not  prepared  to  say,  that  the  pro- 
visions of  this  charter,  so  far  as  the  extent  of  duration,  or  the 
amount  of  toll,  could  be  extended  without  further  consent;  but 
no  attempt,  in  either  particular,  is  made  in  the  subsequent  acts 
reviving  and  amending  the  charter.  We  concur  then,  with  the 
opinion  of  the  circuit  judge,  that  no  assent  of  congress  was 
to  the  subsequent  acts  of  legislation. 


8.  The  fifteenth  section  of  the  charter  provides,  that  stock 
shall  be  transferable  only  on  the  books  of  the  company,  and 
it  is  insisted,  this  is  obligatory,  however  the  by-laws  may  be. 
The  better  opinion,  however,  sustained  by  numerous  decisions, 
seems  to  be,  that  clauses  of  this  nature  are  inserted  for  the  ben- 
efit of  the  corporation  only;  and  that  as  between  vendor  and 
vendee,  the  stock  passes  by  any  other  mode  of  transfer:  Ang.  & 
Ames  on  Corp.  295,  and  cases  there  cited.  We  do  not  under- 
stand from  the  exceptions  taken,  that  transfers  of  the  stock  held 
by  the  witnesses  were  not  actually  made,  but  merely  that  tbqr 
were  not  made  in  the  manner  required  by  the  charter  and  by- 
laws. However  the  case  might  be  if  a  specific  liability  was  im* 
posed  by  the  charter  on  the  stockholders,  and  the  mode  of  trans- 
fer pointed  out,  we  think,  in  the  absence  of  any  such  liability, 
the  form  of  the  transfer  is  immaterial,  between  the  buyer  and 
seller,  and  that  a  transfer  bona  fide  made,  divests  the  interest, 
and  renders  the  individual  competent  as  a  witness. 
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4.  The  organization  of  the  company  was  certainly  a  matter 
which  the  books  of  the  company  were  competent  evidence  to 
eetaUish.  By  the  organization  of  a  company,  we  understand 
the  meeting  of  individuals  claiming  to  be  oorpoiators,  and  their 
action  in  choosing  offioere  and  servantB.  If  the  books  themr 
Mlyes  were  not  evidence  of  these  faotsy  it  vronld  be  difficult,  after 
a  lapee  of  time,  to  establish  them  in  any  other  mode.  It  has 
been  held,  when  the  charter  required  two  thirds  to  form  a  qoo- 
mm,  that  the  books  were  evidence  that  this  portion  of  Uie  cor- 
porators did  assemble:  CcmnumweaUh  v.  Woelper,  3  Serg.  &  B. 
89  [8  Am.  Dec.  628].  The  same  principle  is  asserted  in  Oray9 
V.  Lynchburg  and  8.  T,  Co,,  4  Band.  5T8,  and  we  can  see  no  dis- 
tinction between  proving  acts  of  the  corporators  after  the  cor- 
poration is  formed,  and  the  acts  of  corporators  in  forming  the 
eorporation:  See  Ang.  &  Ames  on  Oorp.  606. 

6.  Immediately  connected  with  this  subject  is  the  charge 
asked,  that  it  was  incumbent  on  the  corporation  to  show  the 
amount  of  stock  subscribed,  and  that  the  cash  was  paid  at  Uie 
time.  Whatever  favor  objections  of  this  kind  are  entitled  to 
when  the  issue  is  on  a  qux)  toarrarUo,  they  are  entitled  to  no 
weight  coming  from  a  stranger  to  the  corporation,  when  it  is 
shown  to  be  organized  from  the  acts  of  those  who  are  invested 
with  the  power  of  organization.  It  has  been  held,  that  the  cer- 
tificate of  commissioners,  made  a  condition  precedent  to  incor- 
poration, can  not  be  contradicted  for  the  purpose  of  defeating 
a  suit  by  the  corporation:  Tar  Biver  Nov.  Co.  v.  Neal,  8  Hawks, 
620.  When  a  corporation  has  gone  into  operation,  and  rights 
have  been  acquired,  every  presumption,  it  is  said,  shall  be  made 
in  favor  of  its  legal  existence:  EoffenUoum  T.  Co,  v.  Oreeger,  6 
Har.  &  J.  122  [9  Am.  Dec.  495].  The  charter  provides  for  the 
incorporation  of  the  company,  and  directs  that  it  may  go  into 
operation  when  certain  acts  are  done.  The  existence  of  the 
corporation  is  derived  from  the  act,  and  it  admits  of  question, 
when  the  state  permits  a  user  of  the  franchise,  if  it  is  open  to 
question  at  the  suit  of  an  individual:  Mre  Departmeni  v.  K^, 
10  Wend.  269;  Ang.  &  Ames  on  Corp.  606.  We  are  dear,  there- 
fore, in  the  opinion  that  the  corporation  on  this  issue  were  re- 
quired to  show  nothing  beyond  an  organisation  under  the  char- 
ter. 

6.  After  providing  for  the  mode  by  which  the  company  shall 
procure  the  certificate  of  the  governor,  that  the  improvement 
of  the  river  is  completed,  so  as  to  authorize  the  collection  of 
toll,  it  is  provided  by  the  thirteenth  section,  that  the  governor 
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shall  appoint  some  suitable  person,  whose  duty  it  shall  be, 
whenever  said  riyer  shall  be  considered  by  him  not  to  be  in  such 
.^pair  as  to  admit  of  the  easy  ftnd  safe  descent  of  boats,  to  re- 
port the  same  to  the  governor,  and  the  said  company  shall  not 
receive  any  toU  until  the  said  river  shall  be  reported  in  sufficient 
repair,  etc.  We  think  the  intention  of  this  section  is  to  put  the 
river  under  the  supervision  of  the  commissioner  named,  and 
that  his  certificate  is  the  only  matter  to  defeat  the  claim  for  toll, 
after  the  river  is  once  in  order. 

7.  It  is  somewhat  difficult  to  conceive  how  the  commissioners 
could  well  be  appointed  by  the  governor,  under  the  tenths 
eleventh,  and  twelfth  sections  of  the  charter,  unless  the  com- 
pany was  organized,  yet  it  is  quite  clear  the  certificate  given 
from  the  executive  was  not  conclusive  evidence  that  the  corpo* 
ration  was  organized.  We  have  already  shown  how  this  could 
be  proved,  and  the  inference  from  the  record  is,  that  it  wai 
sufficiently  proved;  but,  notwithstanding  this  was  a  point  on 
which  the  defendant  was  justified  in  going  to  the  jury,  and  wai 
entitled  to  have  the  law  applicable  to  it  correctly  given  to  them. 
In  this  particular  we  think  the  court  erred. 

8.  And  also  in  permitting  evidence  to  go  to  the  jury  not  read 
in  their  hearing,  or  read  by  the  opposite  parfy.  We  are  not  to 
be  xmderstood  as  deciding  it  is  necessary  to  absolutely  read  to 
the  jury  all  of  a  written  document,  but  if  the  opposite  party  in- 
sists, such  portions  of  the  books  and  papers  as  are  relied  on 
must  be  read,  or  the  necessaiy  information  given,  to  enable  the 
adverse  party  to  see  what  goes  as  evidence. 

For  these  errors  the  judgment  is  reversed,  and  the  cause  ve- 
manded. 

Cited  In  Board  i^  OonunMonen  qfLawrmce  (7o.  v.  Hatt^  70  Ind.  478;  to 
the  point  that  the  deoukm  of  oommlBsloiien  on  the  qveetion  of  the  oigMiia^ 
tion  of  a  oorporation  cannot  be  ooUaterallyattadked;  and  in  Ckmtinaiiai  Nak 
Bami  v.  EUoi  NaL  Bcmk^  7  Fed.  Bep.  873,  to  the  point  that  eertifioatea  ol 
stook  in  oorporationa  are,  in  late  oaaes,  likened  to  billa  of  lading  and  othct 
^piKUf  negotiable  aeooritiee. 

In  /Voprieeorv  ofQuincy  Ocmtd  v.  Neweomb^  80  Am.  Dec  778,  it  waa  held 
that  in  an  action  for  toUa  the  defendant  ean  not  set  vp  the  defense  that  tha 
eorporation  has  not  complied  with  its  aotcf  inoorporation  in  the  conatniotioa 
of  the  canal,  although  the  act  dedares  that  snch  Isilore  shall  reader  it  void. 

Shabbs  or  CoBPORATXoN  ABi  AttDOVABU,  NoTwxxHsr AifDiiro  Bt-law  Urn- 
itlng  their  transfer  to  the  oflioe  of  the  company,  or  providing  that  a  transfer 
shall  not  be  valid  mitQ  registered  on  the  books  of  the  company:  OommerMi 
Badb  V.  Jror(H|0iH  84  Am.  I>ea  817»  note  828,  when  odier  oases  an  eoOe^^ 

OoBPOBASioir  Books  as  Svmnraii  Bee  OwiwioainwiM  v.  tTcejper,  8  Am. 
Dee.  6S8»  note  040. 
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Wabd  v.  Bwhll. 

PO  A&ABAIU,  t9T.] 

Widow  doh  kov  BmnnsB  Hiniiiif.F  Liablb  ab  Eiammm  urn  worn  nat 
l^  oontfandng  to  reiide  where  the  family  lired  «t  the  tfane  of  her  hai> 
bead'e  deeth,  or  l^  taking  oare  of  tho  urupertj  of  the  eatate  until  mm 
eseontor  ie  appointed* 

AOMmBIBATOBy  OV  BBOTO    DfHMnWDt  MDBT    DeUWEM  VO  RD   BoOOMMHI 

en  the  property  held  by  him  ae  adminietntor. 
Pinaojr  BsrAiimio  Poasnaiov  of  PftoraBrr  uimiB  Oolob  ow  Tmd^  and 
in  good  faith  believing  hie  ri^t  thereto  to  beeaperior  to  thntof  the  law- 
fol  edmintrtrator,  ie  not  ofanrgeeble  ae  eseontor  de  eon  tort,  althoogh  hie 
title  nrore  to  be  indefeoaible.  And  the  ftonaiiclca  of  the  noeeeeeioii  ie.  in 
enoh  oaee^  a  qneetion  of  faot  lor  the  Jniy,  whieh  it  ie  error  lor  the  eoorl 
to  diwideL 

Ebbob  to  the  oixeiiit  oonrt  of  Sumter.  The  plaintiff  in  enor 
■ned  the  defendants  in  enor  in  aufwmp&U  tctr  work  and  labor 
done,  for  money  lent,  and  for  money  had  and  leeeiTed.  The 
jnzy  found  for  the  defendantB,  and  the  plaintiff  filed  a  bill  of 
ezceptionBy  from  which  it  appeared  that  William  Yarborongh 
made  a  gift  of  a  female  slaTe  named  Jeu:i7  to  Oharlee  H.  Wat- 
kins,  the  former  husband  of  lira.  Beyill,  one  of  the  defendants. 
After  the  death  of  said  Watkins,  Mrs.  Watkins  was  appointed 
one  of  the  administrators  of  his  estate,  but  nerer  aooounted  to 
the  estate  for  Jenny,  whom  she  still  continues  to  hold.  The 
other  facts  appear  from  the  opinion. 

B.  H.  Smiih,  for  the  plaintiff  in  error. 

8.  W.  Inge,  for  the  defendants  in  error. 

OoLLOEB,  0.  J.  It  is  laid  down  in  general  terms,  that  taking 
the  goods  of  an  intestate,  or  any  intermeddling  therewith  by  a 
stranger,  will,  as  it  respects  creditors,  make  him  an  executor  d$ 
mm  tori :  Dender,  Heecuiar,  efo.  y.  Edwards,  6  Ala.  81;  1  Lomax 
on  Ex.  76;  JoknaUm  y.  Dunoon,  8  lit.  168  [14  Am.  Dec.  64]; 
Brown  y.  Dwrbin,  5  J.J.  Marsh.  170;  Baoon  t.  Parher,  12  Conn. 
212;  Mtchd  y.  Lwni,  4  Mass.  664.  Eyeiy  act  of  intermeddling 
will  not  howeyer  charge  a  man  as  an  executor  in  his  own  wrong; 
if  the  interference  is  conseryatiye  mevaly,  no  such  consequence 
will  result  from  it:  1  Wms.  Ex.  189, 140;  1  Lomax  on  Ex.  77; 
OivenaY.  Biggina,  4  McOord,  286  [17  Am.  Dec  742].  So  if  a 
person  set  up  a  colorable  title  in  himself  to  the  goods  of  the  de- 
ceased, though  he  may  not  be  able  to  make  it  out  completelj» 
he  will  not  be  deemed  an  executor  d0  eon  lorf;  onewhoaequiriis 
possession  under  a  fair  daim  of  right  does  not  become  charge* 
able  as  such:  1  Lomax  on  Ex.  77;  Fsmingi  y.  Jarrai,  1 
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885.  It  htm  been  held  that  an  ezeoator  de  mm  iori  maj  pozge 
hiB  wrong  and  legalise  his  tortious  acts  by  taking  out  letters  of 
administration:  SkiUaber  y.  Wi^man^  15  Mass.  822;  BaUoon  t. 
Overacher^  8  Johns.  126.  Although  administering  by  the  wrong- 
doer,  will  thus  affect  his  intermediate  acts,  and  justify  a  retainer, 
yet  it  will  not  defeat  a  snit  preyionslj  commenced:  Id., 
Qreen  y.  DewU^  1  Boot,  188.  Where  administration  has  been 
oommitted  to  a  third  person,  the  execator  de  son  tort  must  have 
deliyered  oyer  the  goods  to  the  rightful  administrator,  before 
action  commenced,  in  order  to  be  discharged  from  liabilify: 
BhOlaber  y.  Wyman,  15  Mass.  826. 

Begularly  it  is  said,  there  can  not  be  an  executor  de  son  tori 
when  there  is  a  rightful  executor  or  administrator;  for  if  a 
stranger  gets  possession  of  the  goods  of  the  deceased  after 
probate  or  administration  granted,  he  is  a  trespasser  to  such 
executor  or  administrator,  and  may  be  sued  as  such.  But  if  he 
take  possession  previous  to  that  time,  he  may  be  charged  as 
executor  de  son  tort^  because  the  lawful  representatiye  can  only 
be  charged  to  the  extent  of  the  assets  that  came  to  his  hands. 
So  if  a  stranger  takes  the  goods  of  the  deceased,  and  claim  to 
be  executor,  pays  or  receives  debts,  or  pays  legacies,  or  others 
wise  intermeddle  as  an  executor,  he  becomes  an  executor  de  son 
tort;  and  this  although  there  be  a  rightful  executor  who  had  ad- 
ministered. And  an  executor  in  his  own  wrong  is  liable  to  be 
sued  as  executor,  notonly  by  a  creditor  or  legatee  of  the  deceased, 
but  also  by  the  rightful  executor  or  administrator;  and  it  has 
been  held  he  may  be  sued  jointly  with  the  lawful  executor,  or 
they  may  be  sued  seyecally:  1  Lomax  on  Ex.  78,  and  citations 
there  made. 

Further:  It  has  been  adjudged  that  the  question  whether  ex- 
ecutor de  son  tort,  or  not,  is  a  conclusion  of  law,  and  not  to  be 
left  to  the  jury.  Whether  the  party  did  certain  acts  is  indeed  a 
question  for  the  jury;  but  when  the  facts  are  established,  the 
court  must  deduce  the  legal  result:  Pcidget  y.  Priest,  2  T.  B.  99. 

This  notice  of  adjudications  touching  the  questions  arising  in 
the  case  at  bar,  are  quite  sufficient  to  show  that  the  drouit  court 
ened  in  its  ruling  upon  the  law.  It  was  certainly  allowable  for 
Ifrs.  Watkins  to  continue  her  residence  at  the  place  where  she 
lived  previous  to  her  husband's  death,  and  to  have  taken  care  of 
the  estate,  until  the  appointment  of  a  personal  representative; 
and  when  administration  was  duly  committed  to  herself  and  an- 
other, the  law  would  refer  the  possession  to  the  legal  tiUe,  and 
conseqnentiy  regard  it  as  if  in  herself  and  co-administrator. 
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Her  pfiefloonion,  then,  up  to  the  time  that  she  iras  diHTniiwrf 
from  the  adTnini«t»tion,  might  be  accounted  for  without  treat- 
ing her  as  a  wrong-doer.  But  her  subsequent  posBeesion  can  not 
be  legalized  upon  any  other  hypothesis  than  the  assertion  of  a 
claim  of  right,  upon  the  ground  that  Jenny  was  her  sepamle 
property,  under  the  gift  from  her  father,  or  in  yirtue  of  the  dis- 
tribution of  his  estate.  So  far  as  we  can  determine  from  the 
iacia  recited  in  the  bill  of  exceptions,  we  incline  to  think  her 
title  can  not  be  rested  upon  either  basis;  but  in  determining  her 
liabiliiy  as  an  executor  de  son  tort,  it  is  not  indispensable  to  the 
success  of  the  defense,  that  her  right  to  the  slave  should  be  de- 
fensible. It  is  enough,  as  we  haye  seen,  that  the  possession 
should  haye  been  taken  or  retained  under  color  of  title,  tati  ai 
good  faith,  under  an  opinion  honestly  entertained  luai  it  was 
paramount  to  the  title  of  the  lawful  administrator  of  the  de* 
ceased. 

The  bonafides  of  the  possession  of  the  defendants  was  aqoee- 
tion  of  &ct  properly  referable  to  the  jury.  This  question,  how- 
ever, the  court  assumed  to  decide  in  instructing  the  jury  that 
the  facts  proTcd  did  not  render  the  defendants  liable  as  exeeu- 
tors  de  son  tort;  ot^  if  the  court  did  not  determine  this  fact,  the 
cause  was  improperly  referred  to  the  jury,  and  in  such  a  tw^nnmi 
as  to  prejudice  the  plaintiff. 

Bkinner  y.  Frierwn  A  Crow^  8  Ala.  915,  is  altogether  unlike  the 
present  case.  It  was  there  decided  that  when  an  administrator  re- 
signs pending  a  suit  against  him,  the  plaintiff  is  not  compelled  to 
make  the  succeeding  administrator  a  party  in  his  stead,  though 
he  has  the  priyilege  to  do  so;  but  may  proceed  with  the  suit  in 
order  to  charge  the  resigning  administrator  and  his  sureties; 
unless  the  resigning  administrator  also  shows  a  due  administra* 
tion,  or  a  transfer  of  all  the  assets  to  the  succeeding  adminis- 
trator. It  is  not  pretended  that  the  iemale  defendant  and  her 
co-administrator  resigned  their  trust;  the  proof  is,  that  they 
were  discharged  from  the  administration,  and  the  letters  pre- 
yiously  granted  to  them  were  revoked.  Besides,  this  action  was 
not  commenced  until  after  they  had  ceased  to  be  administratan, 
and  the  defendants,  if  such  be  their  character,  became  executors 
dewniort. 

The  consequence  is,  that  the  judgment  of  the  eueott  oomt  is 
leyersed,  and  the  cause  remanded. 

Kisowoa  na  sov  tost.  Who  Lzabli  ^i  See  JgcpttuT,  Tomrn^  SS 
Hm.  487»  Bolt  489^  where  other  omm  are  oolleotod. 
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OtamBPr  or  all  BmsnoiABiia  Named  in  Dbbd  of  Tama,  esaoiittd  te 
tba  Moori^  of  orediton  therein  dedgnated,  bat  proWdiiig  that  the  deblov 
ihall  retain  the  nae  of  the  property  oonrejed  until  a  date  saheequent  to 
the  maturity  of  the  debts,  is  essential  to  the  Talidi^  thereof,  unless  tiM 
deed  itself  provides  otherwise. 

Lbtt  of  ExEounoir  mr  Benbficiabt  zn  Dbbd  of  Teubt  for  benefit  of  ored* 
iton,  prior  to  assent  given  by  him,  is  equivalent^  as  far  as  he  is  oonoemsdi 
to  a  revocation  by  the  grantor. 

Whuu  Pbopbbtt  is  Given  to  Teubkib  fos  Un  of  BsmFiciABT,  the  as- 
sent of  the  latter  to  receive  it  on  the  condition  of  the  grsat,  most  be  slg^ 
nified  either  to  the  grantor  or  to  the  trustee. 

AnosKET  AT  Law  has  no  Authobitt  to  Givs  Dat  of  PATimnr  upoa 
receiving  security,  unlsss  such  aathority  is  specially  given  to  him* 

Ebbob  to  circuit  court  of  Perry.  Olaim  interposed  by  Lode- 
hart  to  certain  slayes  levied  on  as  the  property  of  Hopkins,  at 
the  suit  of  Wyatt.  The  deed  referred  to  in  the  opinion  was 
made  by  and  between  Hopkins  of  the  one  part,  Lockhart  of  the 
second  part,  and  McLaughlin  and  Lea  and  **  other  persons"  of 
the  third  part,  but  was  exiecuted  by  Hopkins  and  Lockhart  only. 
The  assent  of  Lea  and  Towns,  as  attorneys  at  law  for  one  of  the 
beneficiaries,  was  shown  to  haye  been  given  at  the  time  the  deed 
was  executed,  but  they  had  no  special  authority  to  give  such 
assent  Two  other  beneficiaries  did  not  assent.  The  other  faoto 
appear  from  the  opinion. 

A.  B.  Mxfre,  for  the  phuntiff  in  eiror. 

JET.  Davis  and  A.  O.  Oraham^  oonira. 

By  Court,  Qoldthwaitb,  J.  1.  The  only  distinotion  be* 
tween  the  deed  of  trust  under  which  the  claimant  in  this  oaae 
made  title,  and  that  passed  on  in  Elmes  y.  StUherland^  7  Ala.  262» 
is,  that  there,  all  the  beneficiaries  were  named  as  third  parties, 
but  in  this,  a  portion  are  included  imder  the  description  of 
"  other  persons."  This  can  make  no  difference  in  the  principle 
which  governs  mandates  of  this  description.  The  proposition 
of  the  debtor  is,  that  if  the  creditors  designated  will  agree  to 
wait  a  determinate  period  for  payment,  and  in  the  mean  time 
allow  him  to  use  the  property  provided  for  eyentual  security, 
then  the  property  and  its  profits  shall  be  applied  at  the  expira- 
tion of  the  period,  to  pay  the  specified  debts,  unless  in  the  in^ 
tertm,  they  are  discharged  by  some  otiher  mode  of  payment.  If 
we  oonceive  a  deed  of  this  sort,  made  bonajide^  it  is  difficult  to 
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imagine  why  the  assent  of  all  the  named  benefieiazies  is  not 
requisite  to  make  the  deed  Talid  as  a  oonveyanoe.  The  object 
of  the  debtor  is,  that  he  shall  not  be  pressed  with  the  speoifto 
debts  until  the  period  he  fixes  for  their  payment.  The  condi- 
tion of  offering  the  secnriiy  is  the  delay,  and  the  use  of  the 
property  in  the  mean  time,  and  is  seems  entirely  cTident  this  ob- 
ject might  faU  if  one  or  more  of  the  creditors  refused  to  assent, 
and  instead  of  delay,  chose  at  once  to  coerce  judgment.  If  the 
object  was  to  convey  the  property  for  the  benefit  of  such  as 
might  within  a  fixed  period,  or  within  some  reasonable  time, 
sij^iify  their  assent,  nothing  was  easier  than  for  the  debtor  to 
so  express  it;  but  then  it  is  possible  other  objections  to  the 
Talidity  of  the  deed  might  arise.  We  are  entirely  satisfied  with 
the  decision  to  which  we  have  adTerted,  and  see  no  reason  to 
ohange  it. 

2.  It  is  unneoessazy  to  determine  within  what  period,  if  there 
is  any,  in  whidi  the  assent  of  the  beneficiary  shall  be  given  to 
a  deed  of  this  nature,  because  however  that  may  be,  the  levy  of 
an  execution,  prior  to  the  assent,  is  equivalent,  so  far  as  the  ex- 
ecution creditor  is  concerned,  to  revocation  by  the  grantor: 
Kemp  S  Buchey  v.  Port,  7  Ala.  138;  Elmes  v.  SuOnerland,  Id. 
262,  before  cited.    See,  also,  Marston  v.  Gcbum,  17  ICass.  454. 

8.  As  to  the  mode  by  which  the  assent  of  the  creditors,  or 
those  authorized  to  assent,  shall  be  signified,  it  will  be  remem- 
bered there  is  no  provision  whatever  in  the  deed.  The  general 
rule,  whenever  property  is  oonmutted  to  another  to  hold  for  the 
use  of,  or  to  deliver  to,  a  third  person,  is,  that  such  person  shall 
signify  to  the  mandatazy,  his  assent  to  receive  it  on  the  condi- 
tions of  the  mandate:  WaUon  v.  lima,  7  Ala.  471;  WUUam»  v. 
Everdi,  14  East,  682;  8coU  v.  Porcher,  8  Meriv.  652.  In  our 
judgment,  there  was  no  error  of  which  the  claimant  can  com- 
plain in  instructing  the  jury,  that  the  assent  must  be  aignififld 
either  to  the  grantor  or  to  the  trustee. 

4.  We  entertain  no  doubt  of  the  competency  of  an  attorney, 
when  instructed  by  his  client,  to  do  the  best  he  can,  either  to 
compound  the  debt,  extend  its  time  of  payment,  or  bind  his 
principal  by  assenting  to  an  assignment;  but  the  authority  to 
give  day  of  payment  upon  receiving  securiiy,  does  not  seem  to 
be  within  the  ordinary  scope  of  the  duly  of  an  attorney  at  law. 
The  case  Oordon  v.  Ooolidge,  1  Sumn.  587,  does  not  sustain 
the  position  contended  for,  as  there  the  authority  was  expressly 
given.  We  are  not  called  on  to  decide  how  far  the  acquiescence 
of  the  principal  would  affirm  the  act  of  lus  agent,  and  such 
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would  TezypoBfiiblybe  the  case.  Our  dutyis  ended  bj  respond* 
ing  to  the  questions  arising  on  the  charge,  and  as  there  is  no 
error  in  terms,  it  is  useless  to  consider  what  is  the  precise  rule 
in  such  matters  as,  from  the  condition  of  the  case  on  the  main 
point,  no  benefit  could  arise  to  the  claimant. 
Judgment  affirmed. 

CrrsD  inNbktn  r.  Jaekmm,  16  HI.  275;  and  in  WkUUaigiomr.  Ron^  8  Bndw. 
(SL)  239,  to  the  point  that  an  attorney  at  law,  withoat  apeoial  anthori^, 
has  no  power  to  give  day  of  payment,  or  to  take  lees  than  the  foil  amoont  of 
a  debt  In  Ptte  ▼.  Bacon^  88  Am.  Deo.  250,  it  wae  deoided  that  an  aeeign* 
ment  for  the  benefit  of  oreditort  is  not  avoided  by  the  retentioii  by  the  aa- 
lignor  of  property  specified  In  the  instmment  as  being  awlgned.  Bat  see 
iiMiewii  T.  iWfer,  86  Id.  290. 

AnoBinnr  has  Kg  Bight  to  Oomtbomibb  Claims  See  tUA  ▼•  ^Soott,  84 
Am.  Dee.  86»  and  note  08,  where  this  snbjeot  is  discussed  at  Isqgth. 


BmQUAT  t;.  Jeunelot. 

[10ALABA1IA.MB.] 

AawJMWW  DOBS  NOT  Ln  TO  BioovBB  Damaois  lOB  Uin  ov  Wall  stibd- 
ing  on  piaintiifB  land,  bnt  used  by  an  adjoining  owner  in  bnildfag  a 
boose  on  his  land,  in  the  absence  of  any  contract  between  the  parties  to 
pay  for  sneh  nse. 

Ehbob  to  the  dronit  oourt  of  Mobile.  Auwmp&U.  The  ooorl 
ehaiged  that  if  the  defendant  used  the  plaintifPs  wall  hj  erect- 
ing a  house  against  it,  the  plaintiff  was  entitled  to  reoorer  so 
much  of  the  value  of  the  wall  as  would  make  it  a  fair  compensa- 
tion for  his  share  of  the  use.  The  defendant  excepted.  Th^ 
other  facts  appear  from  the  opinion. 

PkiUifm,  tat  the  plaintiff  in  error, 

Stewart,  contra. 

By  Court,  Qbmohd,  J.  This  is  an  action  of  aaaumptU  to  re* 
corer  damages  for  the  use,  by  the  defendant,  of  the  wall  of  the 
plaintiff's  house,  in  the  construction  of  the  house  of  the  defend- 
ant.  The  counsel  for  the  defendant  contends,  that  the  right  to 
use  another  man's  wall,  in  the  construction  of  a  house  on  his 
own  hmd,  is  deriyed  from  the  principles  of  the  civil  law,  and  is 
called  the  right  of  support,  which  he  admits  can  be  obtained 
l>y  grants  or  prescriptions  only :  8  Eenfs  Oom.  486.  Oonceding 
this  to  be  the  role  of  the  civil  law,  as  it  doubtless  is,  it  must,  as 
is  admitted,  depend  upon  the  stipulation  of  the  parties.  If  the 
light  is  claimed  by  prescription,  it  supposes  a  giant,  nor  can 
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we  cancehe  itf  «nj  eaae  in  whieh  one  man  can  appiopxiate  to 
fcimflftlf  the  use  of  another's  properly  without  his  eonsent. 

In  citieB}  where  the  houses  are  oontigfaons,  and  groond  es* 
eeedinglj  Tahiable,  the  neoeesities  of  mankind  have  gi^en  rise  in 
many  instances  to  legishition,  for  the  regulation  of  a  sabjeek 
which  wonld  otherwise  be  a  fruitful  source  of  yezation  and  dis- 
pute. The  act  of  14  Qeo.  UL  is  an  example  of  this  kind,  on 
the  subject  ol  party  walls,  making  them  joint  property,  and  re- 
quiring each  to  contribute  for  their  erection  and  repair.  In 
Mieh  eases,  the  wall  is  built  on  the  land  of  each,  and  is  joint 
properly.  Here,  the  wall  of  the  plaintiff  in  error  is  on  his  own 
land,  is  his  own  properly,  and  may  be  removed  at  his  pleasure. 

If  this  action  can  be  maintained,  it  is  because  of  the  benefit 
conferred  on  the  defendant,  by  the  use  of  the  plaintiff's  wall, 
in  the  construction  of  his  house,  and  the  necessary  corollary 
from  the  proposition,  is,  that  the  judgment  against  ihe  defend- 
ant  would  conyey  to  him  an  interest  in  the  wall.  What  wouli? 
be  the  nature  of  this  interest?  Would  it  be  a  conveyance  in 
fee,  for  a  term  of  years,  or  during  the  continuance  of  tiie  wallt 
There  is  no  such  thing  known  to  our  Liw,  as  an  implied  contract 
for  the  sale  of  an  interest  in  land;  nor  indeed  do  we  know  of 
any  law  by  which  one  can  acquire  an  interest  in  a  chattel,  with- 
out the  consent  of  the  owner;  and  without  such  consent  no 
obligation  arises,  or  can  be  enforced,  by  or  against  either  party. 

The  argument  h^re  urged,  is,  that  although  there  is  no  express 
contract  to  pay  the  proper  proportion  of  tiie  costs  of  the  wall, 
the  law  creates  a  duty  to  contribute,  when  the  wall  is  used,  and 
from  this  duty,  the  law  will  imply  a  promise  to  pay.  The  error 
of  this  argument  is  in  the  assumption  that  the  law  creates  the 
duty  of  contribution,  when  one  man  without  the  consent  of  the 
owner,  uses  his  wall  in  the  construction  of  his  own  house.  Such 
an  act,  in  the  absence  of  a  law  authorizing  it,  would  be  a  tres- 
pass, which  might  entitle  the  parly  injured  to  compensation  in 
damages,  but  could  not  be  the  foundation  of  an  action  ex  con^ 
trachi.  As  it  respects  personal  properly,  in  many  cases  the  in- 
jured party  may  waive  the  tort,  and  affirming  it  as  a  contract, 
recover  as  upon  a  contract.  But  in  such  a  case,  the  judgment 
would  be  a  transfer  of  the  properly.  No  such  consequence  could 
follow  the  judgment  in  this  case;  the  plaintiff  might  remove  his 
wall  the  next  day.  The  nearest  approach  to  this  case,  is  the  ao- 
tion  for  the  use  and  occupation  of  land,  which  must  be  upon  a 
eontract-Hind  although  where  there  is  a  holding  over  after  the 
demise,  or  the  tenant  occupies  by  the  suffaranoe  of  the  owner,a 
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piomiBe  is  implied,  it  is  for  the  use  of  the  land,  and  not  for  «a 
interest  in  the  hmd  itself. 

We  felt  a  strong  inclination  to  sustain  this  action,  if  possible^ 
from  its  obvious  justice^  but  as  the  legislature  have  not  acted  on 
the  subject,  we  feel  constrained  to  say,  that  upon  the  principles 
of  the  conmion  law,  no  such  action  can  be  nmintained,  Mb 
precedent  has  been  produced  of  the  allowance  of  saoh  an  ooe« 
and  none  we  apprehend  exists. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

CosTBDOTiov  lox  Fabxt  Wall:  See  Oampbell  v.  Metier,  S  Am.  Dee.  070^ 
S7& 


OlLDEBSLESVB  V.   GaBAWAT. 

{lOAiaew4,>B»,| 

ItamoirT  or  What  DsoBiasD  WimaaB  Swoss  ve  oh  Wtmmam  Tkui.  ef 
the  nine  eeeee  is  admiMible,  if  the  witaeee  oen  etate  the  whole  sobetMiee 
of  what  wee  so  sworn  to,  although  he  maj  not  beable  to  give  the  ezaol 
words.  Bat  if  the  witness  is  onable  to  recollect  the  whole  of  snoh  d»- 
eeased  witness'  testimony  on  cross-examination  at  soch  former  trial,  hia 
testimony  can  not  be  admitted. 

Ebbob  to  the  circuit  court  of  MobQe.  Auwn^pBU  on  a  negoti- 
able promissory  note.  The  defense  set  up  was  that  a  judgment 
had  been  obtained  against  the  defendant  by  a  debtor  of  Cara- 
^^7t  1>7  pn>cess  of  garnishment,  for  the  amoimt  of  the  note, 
which  judgment  he  had  satisfied.  The  plaintiff  then  introduced 
awitness  who  swore  that  he  was  present  at  a  former  trial  of  this 
cause,  and  further  testified  as  stated  in  the  opinion. 

OmnpbeU^  for  the  plaintiff  in  error 

W.  O.  Jones,  contra. 

By  Court,  Obkosd,  J.  The  only  question  necessaiy  to  be 
considered  is,  the  proprieiy  of  the  admission  of  the  testimony  ol 
what  the  deceased  witness,  Martin,  swore  to^  on  the  former  trial 
of  this  cause;  the  other  points  made  being  determined  by  the 
previous  adjudications  of  this  court,  as  shown  by  the  citations 
of  the  counsel  for  the  defendant  in  error.  It  is  the  settled  rule 
of  the  law  of  evidence,  to  permit  testimony  of  what  a  deceased  wit- 
ness swore  to,  on  a  former  trial  ol  the  same  cause,  between  the 
same  parties.  In  England,  formerly,  and  in  some  of  the  courts 
of  this  country,  it  has  been  sometimes  held,  that  the  precise 
language  of  the  deceased  witness  must  be  deposed  to;  but  this 
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ctrictness  has  been  xelazedy  at  least  in  tbiB  oonntiyy  if  not  in 
England,  and  the  role  as  now  established,  is,  that  it  is  sufficient 
if  tixe  witness  can  state  the  whole  of  the  substance  of  what  the 
deceased  witness  swore,  although  he  can  not  giye  his  very 
words:  Gaion  y.  Lenox,  5  Band.  86;  BaUenger  y.  Barnes,  8  Dcy. 
460;  Wd/  Y.  Wyeth,  11  Serg.  k  B.  149;  Waisan  y.  Oilday,  Id. 
887;  Cornell  y.  Oreen,  10  Id.  15. 

This  places  this  species  of  CYidence  on  a  rational  f  oundationy 
because,  to  reqtiire  the  Yciy  words  of  the  deceased  witness, 
would  be  in  effect  to  abrogate  the  rule.  Eyou  if  the  predBS 
language  were  used,  it  woidd  in  many  cases  be  in  the  power  of 
the  narrator,  by  laying  an  improper  emphasis  on  particular 
words,  to  giYe  the  sentence  a  meaning  not  intended  by  tbe 
speaker,  so  that  at  last  it  comes  to  this,  that  where  such  testi- 
mony is  admitted,  the  substance  of  what  the  deceased  witness 
awore  to,  is  all  that  can  be,  or  ought  to  be  demanded.  But  the 
entire  substance  of  what  the  witness  swore  to,  both  on  the  ei- 
amination  in  chief  and  on  the  cross-examination,  must  be  giYen 
by  the  witness,  professing  to  detail  it,  otherwise  it  must  be  ie» 
jected.  The  propriety  of  requiring  the  substance  of  the  whole 
testimony,  is  quite  apparent,  when  we  consider  the  foundation 
of  the  rule,  and  the  reason  for  the  admission  of  such  testimony. 

It  is  admitted  from  the  necessity  of  the  case,  and  to  preYent 
a  failure  of  justice — a  necessiiy,  which  has  not  been  caused  by 
the  act  of  the  party  offering  it.  Although  this  necessily  justi* 
fies  a  departure  from  the  strict  rule,  and  authorizes  the  intro- 
duction of  secondary  cYidence,  yet  care  must  be  taken  that  the 
other  party  is  not  prejudiced  by  it,  as  he  is  in  no  default.  He 
has  therefore  a  right  to  demand,  that  the  secondary  CYidenoe 
ehall  be  legal,  and  be  so  satisfactory  as  to  enable  the  jury,  with- 
out  danger  of  mistake,  to  render  their  Ycrdict  in  the  same  man- 
ner as  if  the  original  witness  had  been  again  produced.  If  this 
is  not  done,  he  is,  or  may  be,  prejudiced.  In  this  case,  the 
witness  Yery  satisbctorily  swore  to  the  substance  of  the  ex- 
amination in  chief;  he  also  states,  there  was  a  long  and  excited 
cross-examination,  in  relation  to  the  giYing  of  the  notice  of  the 
transfer  of  the  note  to  Bhodes;  and  the  witness  admitted  that 
he  did  not  recollect,  or  pretend  to  recollect,  the  whole  of  this 
cross-examination,  relatiYe  to  the  giYing  of  the  notice.  Now,  in 
our  judgment,  it  is  perfectly  obYious,  that  if  this  testimony  is 
reoeiYed,  as  a  substitute  for  that  of  the  deceased  witness,  the 
plaintiff  is  depriYcd  entirely  of  the  benefit  of  his  preYious  cross- 
examination.    The  manifeiBt  purpose  of  that  examination  was. 
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to  impeabh,  either  the  integriiy^  or  the  xeooUeoUon  of  the  wii- 
nees.  Two  facts  were  especially  material — ^the  fact  of  the  notice, 
and  the  time  when  it  was  giyen;  and  if  the  plaintiff  is  depriyed 
of  the  benefit  of  this  cross-examination,  how  can  he  show  bT 
other  proof,  that  the  witness  was  mistaken,  or  swore  incorrectly  f 
The  witness  admitted  in  effect,  that  the  cross-examination  had 
bded  from  his  memory,  and  his  whole  recollection  of  the  mat^ 
ter  now,  is,  that  the  deceased  witness  swore  distinctly  and 
positiyely  to  the  fact  of  the  notice  before  the  service  of  the  gar- 
nishment. The  remarks  of  the  conrt,  in  Wolf  y.  Wyeth^  and 
Wataon  y.  OUday,  cited  preyiously ,  are  exceedingly  just,  and  ap- 
plicable to  this  case — ^to  reoeiye  this  testimony  as  a  sabstitnte 
for  that  of  the  deceased  witness,  would  be  in  effect  to  depriye 
the  plaintiff  of  the  benefit  of  his  cross-examination. 

It  has  been  strongly  urged,  that  we  should  not  multiply  ex- 
ceptions to  a  weU-established  rule,  by  which  the  rule  itseU 
would  finally  be  stifled,  and  rendered  nugatoxy;  but  it  must  be 
recollected,  that  the  rule  here  inyoked  is  itself  an  exception 
to  the  rule,  that  hearsay  is  not  eyidence,  and  that  whilstwe  giye 
effect  to  the  exception,  it  is  our  duly  to  take  care,  that  it 
does  not  go  beyond  the  necessiiy  which  gaye  it  birth. 

There  is  a  striking  analogy  between  this  species  of  eyidence, 
and  the  secondary  eyidence  allowed  of  the  contents  of  a  lost 
writing.  Although  it  is  dear  law,  that  in  such  a  case  the  con- 
tents of  the  lost  instrument  may  be  proyed  by  parol,  and  thai 
the  party  will  only  be  required  to  proye  its  substance,  and  can 
not  be  held  to  a  literal  proof  of  its  contents,  yet  if  he  can  not 
proye  the  substance  of  the  writing,  he  must  lose  the  benefit  of 
his  testimony.  In  Ihyloe  y.  Bigga^  1  Pet.  600,  in  reference  to 
such  a  case,  and  where  a  witness  had  sworn  to  his  belief,  and 
impression,  of  the  contents  of  a  lost  instrument.  Chief  Justice 
Marshall  says:  *'  The  substance  of  the  agreement  ought  to  be 
proyed  satisfactorily,  and  if  that  can  not  be  done,  the  party  i9 
in  the  condition  of  eyeiy  other  suitor  in  court,  who  makes  a 
daim  which  he  can  not  support''  So  in  this  case,  the  law  per- 
mits the  party  to  proye  the  substance  of  what  his  deceased  wit- 
ness swore  to  on  the  former  trial;  if  he  is  unable  to  do  this,  it 
Is  no  reason  for  relaxing  the  rule.  It  may  be  difficult  in  such  a 
ease  as  this,  to  make  the  proof,  but  that  affords  no  excuse  for 
dispensing  with  it.  If  the  witness  had  died  before  his  examin- 
ation, or  had  become  incompetent  from  any  cause  to  testify,  the 
party  would  be  in  the  same  condition  he  is  now  in;  yet, 
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tein^,  tbttt  woold  hsw  ttibided  no  gfoond  f or  file  adni^^ 
inf ttior  evidenoe  of  the  hoL 

In  oondiuioiif  we  are  folly  flatkfiad,  that  in  this  mm  the  eee- 
<mdai7  erideiioe  offared  wee  not  edmiarihle,  beeanie  the  ivitneM 
admitted  he  could  not  zeoollect  all  the  mbatanoe  of  the  ecoaa- 
aBamination  npon  the  point  in  iaBue. 

Let  the  judgment  be  xeveewd,  and  the  oanae  iwnanded. 

Tnmioinr  or  DioiAnD  WinrBBi  ov  Fobmib  Teiax.s  See  OttrmU  t. 
Jokmrnn^  25  Am.  Deo.  272;  note  276;  OcmmomwmUh  ▼•  Bkkardi,  29  Id.  601^ 
6I1»  whste  other  oeeee  era  eoOeofeed. 


Eluott  V.  Robs. 

[10  hUkMAMk,  ULl 

TumcmABM  ow  Lahd  bt  Fatkbb,  nr  Kaxb  of  an  Sov,  for  the  popon  ef 
defraodlng  orediten,  is  Toid  as  igainst  snbseqneat  as  well  as  TTJttti^ 


laxam  out  hot,  ov  AiULiBnio  Majoatncy  DnannDi  as  Am  wUeh  il 
would  hare  been  his  duty,  on  amTuig  at  loll  age^  to  do^  aad  whioh  hf 
law  he  ooald  hare  been  oompeUed  to  da 


Ebbob  to  the  oizouit  court  of  Gheene.    Traepaaa  to  tsy  til 
bfought  bj  the  defendants  in  ecTor  against  the  plaintiffii  in  enor. 
The  deed  from  John  Cobb  to  the  predecessor  in  interest  of  ths 
defendants  in  eiror  was  made  while  the  land  waa  in  the  actual 
adverse  possession  of  the  prior  giantee,  under  whom  the  phdni 
Kb  in  error  chum.    The  other  &ctB  are  stated  in  the  opinion. 

W.  O.  Janea,  for  the  plaintiffs  in  error. 

A.  Oraham  and  Erurin,  coiUra. 

BjCkmtisOwmcfMD^J.  The  land  in oontf ufetsj  waa pornhased 
of  the  United  States,  by  James  Oobb,  with  his  own  money,  but 
entered  at  the  land  olBce  in  the  name  of  his  aon  John,  then  an 
infant  of  tender  years,  for  the  puzpose  ol  defanding  his  cred« 
iters,  he  being  tiien  greafly  embanaased.  This  transaction  is 
declared,  by  the  seoond  section  of  the  statute  of  frauds  of  this 
state,  to  be  utterly  void,  not  only  as  to  oredilorB,  but  as  against 
subsequent  pnxehaaers,  embracing  the  anbstuice  of  the  provis- 
ions of  both  the  18th  and  ir7th  Sliaabeth.  In  respect  to  the 
87  I3iE.1iieBSngli8hdeciBiooa  are  uniform,  that  a  Tohmtarycon- 
Teyance,  although  without  CiBud,  will  be  set  aside  in  favor  of  a 
subsequent  puiohaser  for  a  valuaUs  conaidsraliDn,  thouj^  he 
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luA  fall  notice  of  the  previoiiB  TolnntaiyoonTejaiioe:  Townskeiid 
▼.  Wvndham,  2  Ves.  sen.  10;  Doe  y.  BouUedge,  Cowp.  711;  Fonbl. 
Eq.,  b.  1,0.  4,  Bee.  18;  Boberts  t.  Anderson,  8  Johns.  Ch.  376. 
In  this  case,  however,  the  porchase  by  the  father,  in  the  name 
of  the  son,  was  fraodnleni,  as  well  as  Toluntaiy,  and  according 
to  the  established  onrtent  of  decisions,  would  be  Toid  as  against 
sabseqnent, as  well  asexisting  creditors.  See  thisquestion  dis- 
cussed by  Chancellor  Kent  in  Beads  t.  LwingsUm,  Id.  500 
(8  Am.  Dec  620].  So  that  whether  the  purchaser  from  the 
father,  who  was  also  a  sabsequent  creditor,  be  considered  as  a 
eieditor,  or  as  a  purchaser  with  notice  of  the  previous  voluntazy 
conveyance  to  the  son,  the  result  under  our  statute  of  frauds  is 
the  same.  We  may  therefore  dismisfl  from  the  consideration  of 
this  question,  all  the  arguments  founded  upon  the  relative  sit- 
mtion  of  these  parties,  father  and  son.  Ordinarily,  this  does 
raise  the  presumption  that  the  purchase  was  intended  as  ad* 
vancement  to  the  child,  and  it  devolves  on  one  assorting  a  re- 
sulting trust  in  the  father,  to  establish  it.  But  here,  as  the 
intention  was  to  defraud  creditors,  as  against  them,  and  su)>se- 
^pient  purchasers  from  the  father,  the  purchase  in  the  name  of 
tiie  son  is  a  void  act,  and  the  e£foct  as  to  them,  is  precisely  the 
same  as  if  the  land  had  been  entered  in  the  name  of  the  father, 
instead  of  the  scm. 

The  only  difficulty  presented  by  the  case  azises  from  the  fiMst, 
that  as  the  fraudulent  entry  was  made  in  the  name  of  the  son, 
the  patent  of  the  government,  the  highest  evidence  of  the  legal 
titie,  issued  to  the  son,  and  this  brings  up  the  question  of  law, 
arising  upon  the  two  deeds  executed  by  John  Oobb,  one  whilst 
he  was  an  infant,  made  at  the  instance  of  his  father,  under 
which  the  plaintifis  in  extor  deduce  their  tiUe,  and  the  other 
after  he  came  of  full  age,  under  which  the  defendant  in  error 
claims.  It  may  be  conceded,  that  generally  the  deed  of  an  in- 
iuit,  whether  it  be  a  deed  of  bargain  and  sale,  operating  by 
virtue  of  the  statute  of  uses,  or  any  other  conveyance  recognized 
by  pur  law  as  a  valid  transfer  ol  lands,  would  be  disaffirmed 
and  rendered  inefficacious  by  a  subsequent  ccmveyance,  made 
on  his  attaining  majority.  But  this  must  certainly  be  confined 
to  those  cases  where  the  infant  has  a  valid  titie  to  the  lands  so 
oonveyed.  That  was  the  case  of  Hoyle  v.  Stowe,  2  Dev.  k  Bai. 
822,  so  eamestiy  pressed  in  argument.  There  an  infant  had,  by 
deed  of  bargain  and  sale,  oonveyed  his  land  during  his  minoriiy, 
and  bubsequentiy  on  his  ooming  of  age,  by  a  similar  deed  con- 
veyed it  to  another.    The  court  held  the  first  deed  to  be  void< 
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able  bj  Ihe  infanty  on  his  ailamizig  his  majority^  and  that  tlM 
making  of  the  Babeequent  deed,  avoided  the  first. 

It  is  perfectly  obvioos  the  case  just  cited  has  but  liUle,  if  any, 
lesemblanoe  to  this.  Here  the  infant,  though  the  legal  titie 
was  cast  upon  him  by  the  fraudulent  conduct  of  his  father,  had 
no  right  to  the  land  against  a  creditor,  or  purchaser;  when, 
therefore,  he  conveyed  to  the  purchaser  from  his  father,  he 
merely  parted  with  the  naked  title,  and  only  did  that  which  a 
court  of  equity  woidd  have  compelled  him  to  do,  and  we  axe 
unable  to  peroeiye  any  reason  for  permitting  him,  by  a  disaffirm* 
ance  of  this  act,  to  reinvest  himself  with  the  title,  to  be  again 
deprived  of  it.  We  do  not  understand  the  law  to  be,  that  every 
act  of  an  infant,  though  it  be  by  deed,  is  voidable  at  his  elec- 
tion, on  his  attaining  his  majority.  It  is  an  ancient  maxim  of 
the  common  law,  that  **  genendly,  whatsoever  an  infant  is  bound 
to  do  by  law,  the  same  shall  bind  him,  albeit  he  doth  it  without 
suit  of  law:"  Co.  lit.  172  a;  1  Thos.  Co.  Lit  206.  This 
point  was  so  determined  in  the  great  case  of  Zow^  v.  Par9on$, 
8  Burr.  1801.  That  was  the  case  of  an  infant  mortgagee,  bk 
whom  the  title  was  vested,  who,  upon  the  payment  of  the  mort- 
gage debt  to  the  persons  entitled  to  receive  it,  made  a  recon« 
veyance  of  the  land,  and  the  court  held,  that  as  this  was  an  act, 
which  1^  law  he  could  be  compelled  to  perform,  his  voluntary 
performan^  of  it,  though  during  minority,  should  bind  him, 
and  he  could  not  afterwards  disaffirm  it.  We  are  aware  that 
this  celebrated  judgment  has  been  the  subject  of  some  critical 
animadversion,  on  account  of  some  of  the  general  positions  ad* 
vanced  by  Lord  Mansfield.  The  true  point  of  the  case  has 
never  been  seriously  questioned,  but  is  admitted  to  be  law  by 
the  highest  authority  at  the  present  day. 

In  lUoher  v.  Mordand^  10  Pet  67,  the  decision  is  approved. 
The  court  say, ''  it  was  precisely  such  an  act  as  the  infant  was 
bound  to  do,  and  would  have  been  compelled  to  do  by  a  court 
of  equity,  as  a  trustee  of  the  mortgagors,  and  certainly  it  was 
to  his  interest  to  do  it"  So  in  the  case  of  Eoyle  v.  Sknoe,  pre- 
viously cited  from  2  Dev.  k  B.  822,  whilst  condemning  some 
of  the  general  propositions  of  Ldrd  Mansfield,  as  too  sweeping, 
it  is  fli^mttod  by  tiie  c6urt  that  the  case  was  coneoUy  decided. 
8o  also  Chancellor  Kent,  in  summing  up  the  doctrine  upon  this 
difficult  and  vexed  question,  says:  **  The  doctrine  of  the  case  of 
JS^ucA  V.  Parsons  has  been  recognized  as  law  in  this  country,  and  is 
not  now  to  be  shaken :"  SoeslBoVhUedSiaieaY.  Bawbridge,l'Nb^ 
son,  82;  WhUney  v.  DuJkik^  14  Mass.  457;  Bing.  on  Infancy,  o.  2, 
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Upon  this  diffionlt  qnestiony  what  acts  of  an  infant  are  abso- 
lutely Toid,  voidable  at  his  election,  or  binding  on  him,  though 
made  during  in&ncy,  we  desire  to  be  understood,  as  confining 
ourselyes  to  the  precise  case  before  us,  which  is,  that  of  an  in- 
fant doing  an  act  which  it  would  have  been  his  duiy,  on  arriv* 
uig  at  full  age,  to  do,  and  which  by  law  he  could  have  been 
compelled  to  do.  Such  an  act,  though  performed  during  in- 
fancy, is  binding  on  him,  and  can  not  be  afterwards  disaf- 
firmed. 

Upon  the  other  point  of  the  case,  we  indine.  to  the  opinion, 
that  there  is  no  difference  between  an  infant  and  an  adult  as  to 
the  right  to  convey  a  title  to  land  held  adversely  to  the  grantor 
That  a  conveyance  by  an  infant,  accompanied  by  a  possession 
held  adversely  to  him,  though  it  may  be  avoided  when  he  attains 
his  majority,  yet  he  can  not  by  his  deed  convey  this  title  to  an« 
other,  so  as  to  invest  him  with  the  right  to  sue  in  his  own  name 
for  its  recovexy.  But  we  waive  the  dedaion  of  this  point,  as  the 
other  is  decisive  of  the  case. 

Let  the  judgment  be  reversed  and  the  cau9e  remanded* 

Who  mat  Imfiaoh  Coitvstahois  ov  Gbouhd  or  Fbaud:  See  MUkr  v. 
JfiOer,  39  Am.  Deo.  507,  iiote  609^  whan  othar  osms  ara  oolleoted;  alio  Olmk 
V.  Frmch,  Id.  618. 

AvomAMOB  Of  IxvAST^i  Coi^BAOBi:  Sea  PJMp%  v.  Ormm^  IS  Am.  Dae. 
ISA,  wla  181. 
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DaoLABATioira  OF  Pabtt  nr  Posssssion  or  PBOPBaTV,  that  he  held  In  Ua 
owii  light,  or  under  another,  are  admiasible  in  evidence  as  part  of  the 
r€»  ffeiUB^  bat  his  declarationB  beyond  this  are  no  part  of  the  re$  geaUB^ 
and  can  not  be  received  as  such. 

DaoLABATioKs  vt  DsnENSAHT  IN  BxBOUTioir  Showiho  Intxht  to  Ddbaub 
his  creditors,  are  not  admiasible  against  a  pnrohaserat  the  execntion  sale, 
who  is  not  shown  to  have  had  any  knowledge  of  sneh  frandnlent  intent^ 
or  to  have  in  any  manner  participated  In  the  frand.  And  the  error  of 
the  court  in  admitting  snch  declarations  is  not  cored  by  an  instructloii 
to  the  jory  to  disregard  snch  testimony  unless  they  believe,  from  all  the 
laets  and  circumstances,  that  snch  purchaser  participated  in  the  fraodn- 
lent  purpose  of  the  execution  debtor. 

BvnxmcB  Prima  Facis  Ibbsuevakt  bhouid  bi  BmoriD  by  the  oourti 
unless  the  person  offering  it  shows  how  it  can  be  made  relevant  by  coo* 
necting  it  with  other  facts  and  droumstancea 

Whirb  Bxjfiounov  Dxbtor  Fcbkishkb  to  ANormEB  Moionr  to  But  at 
EzBCunoH  Sauk,  no  title  to  the  pn^erty  passes  to  the  latter  as  against 
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tb«  «ndttim  of  Mioh  dabior.  But  a  •afaMqnant  parahMer,  wiio^  witboat 
knowMffB  of  the  irtoA  of  hia  vendor,  baya  the  property,  shall  hold  it 
agalnat  all  the  world,  if  no  prior  paranumnt  liena  have  attached. 
Wbkbm  Pbopxbtt  Aoquibbd  nr  Fraud  of  Cbkditohs  is  Exchavgid  for 
other  property,  the  latter,  if  tangiUe  and  anaoepttUe  of  identifioatlon, 
may  be  aaiaad  by  the  oreditorB. 

Ebbob  to  the  oirctiit  court  of  Sumter.  The  defendants  in 
BTtoT  sned  M.  Abney,  and  levied  upon  a  negro  man  named  York^ 
who  was  claimed  by  the  plaintiff  in  error,  who  gave  a  bond  to 
try  the  right,  porsoant  to  the  statate.  The  jnry  found  that  the 
dave  was  liable  to  the  satisfaction  of  the  execution,  and  jndg* 
ment  was  rendered  accordingly.  The  testimony  at  the  trial 
showed  that  York  was  in  the  possession  of  the  defendant  in  ex- 
ecution at  the  time  of  the  levy.  That  the  claimant  purchased  a 
slave  named  Ned  at  an  execution  sale  against  the  defendant  in 
execution,  and  that  Ned  had  been  exchanged  for  York.  It  was 
daimed  that  York  had  been  hired  to  the  defendant.  The  other 
tacts  appear  from  the  opinion. 

BIm  and  Baldmfi^  for  the  plaintiff  in  error. 
B,  JET.  SmUhf  for  the  defendants  in  error. 

By  Court,  Oolldeb,  0.  J.  The  declarations  of  the  defendant 
in  execution  made  to  the  depuiy  sheriff,  a  short  time  previous 
to  the  levy  on  Ned,  were  certainly  inadmissible.  True,  it  has 
been  often  held,  that  what  a  person  in  the  possession  of  real  or  per- 
sonal estate  says,  in  respect  to  the  same,  is  admissible  as  part  of 
the  res  gestas.  But  in  McBride  and  Wife  v.  Thompson^  8  Ala. 
650,  we  said,  **  it  is  not  to  be  imderstood  that  such  declarations 
are  admissible  to  every  conceivable  extent."  That  '*  the  affirma- 
tion of  the  parly  in  possession,  that  he  held  in  his  own  right» 
or  under  another,  is  proper  evidence  as  part  of  the  res  gegko, 
which  res  gestOB  is  his  continuous  possession;  but  his  declara- 
tions beyond  this,  are  no  part  of  the  subject-matter,  or  thing 
done,  and  can  not  be  received  as  such.  While  it  is  allowable 
to  prove  the  statements  of  one  in  possession,  and  explanatory 
thereof,  it  is  not  permissible  to  show  everything  that  may  have 
been  said  by  him  in  respect  to  the  title;  as  that  it  was  acquired 
bona  fide,  and  for  a  valuable  consideration;  was  paid  for  by  the 
money  of  a  third  person,  or  his  own,"  etc 

In  the  case  before  us,  the  defendant  expressed  a  wish  that  the 
deputy  sheriff  should  levy  on  Ned,  that  the  claimant  might  pur- 
chase him  for  his  (defendant's)  benefit,  and  secure  him  against 
creditors — remarking  that  he  had  the  money  in  his  pocket,  for 
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tliat  pnrpoae,  oto.  The  mere  statement  of  the  (aots  is  4snifficieiit 
to  show  that  Oibj  are  incompetent  evidence  within  the  prin- 
ciple of  the  ease  cited.  The  remark  made  by  the  court,  that 
the  jury  should  be  instmcted  to  disregard  the  testimony,  unless 
they  beUered,  from  all  the  facts  and  circumstances,  that  the 
claimant  participated  in  the  fraudulent  purpose  of  the  defend* 
ant  in  execution,  can  not,  per  se,  divest  the  decision  of  the  cir- 
cuit court  of  error.  Where  CTidence  is  pertinent,  but  insuffi- 
cient in  itself,  the  coart  should  not  assume  that  the  party  has 
no  other  proof  to  adduce,  and  reject  it;  but  where  it  is  prima 
facie  irreleyant,  the  person  offering  the  evidence  should  show 
how  it  could  be  made  relevant,  by  connecting  it  with  other 
facts  and  circumstances;  if  this  is  not  done,  the  court  should 
refuse  to  receive  it:  Wiewall  v.  Boss,  4  Port  821;  Duffee  v.  Pen- 
fwngton,  1  Ala.  506;  Driver  y,  Spence,  Id.  640;  SarreU  v.  Floyd, 
8  Id.  16;  Planiers'  etc.  Bank  v.  Borland,  5  Id.  581;  Crenshaw  t. 
Davenport,  6  Id.  890  [41  Am.  Dec.  56J;  Tu^ggle  v.  Barclay,  Id. 
407;  Ouihbert  v.  Newdl,  7  Id.  457;  Smith  v.  Amistead,  Id.  698. 
There  is  nothing  in  the  record  to  indicate  that  any  *'  facts  and 
circumstances''  were  adduced  previous  to  the  admission  of  the 
defendant's  declarations,  to  implicate  the  claimant  in  the  inten- 
tion to  defraud  defendant's  creditors;  and  unless  the  court  was 
then  informed  that  they  would  be  offered,  these  declarations 
should  have  been  excluded.  We  will,  however,  consider 
whether  the  testimony  subsequently  given,  shows  the  participa- 
tion of  the  claimant,  and  whether  the  legal  assumption  of  the 
court  can  be  sustained  by  it. 

It  may  be  laid  down  as  a  settled  principle,  that  where  several 
persons  are  proved  to  have  combined  together  for  the  same  ille- 
gal purpose,  anything  said  or  done  by  one  of  the  party,  in  pur- 
suance of  the  original  concerted  plan,  and  with  reference  to  the 
common  object,  is  in  reason  and  legal  contemplation  the  act  of 
all;  and  therefore  will  be  evidence  against  any  or  all  of  the  par- 
ties: 1  Ph.  Ev.  94,  95,  and  cases  there  cited.  See  also  Wrighi 
V.  Court,  2  Oar.  k  P.  232;  PcweU  v.  Bodgetts,  Id.  432.  This 
principle  applies  with  all  force  to  wrongs  or  injuries  for  which 
the  law  provides  a  remedy  by  action  merely.  Thus,  where  one 
indemnifies  a  sheriff  against  an  act  which  turns  out  to  be  a 
wrong,  it  was  said  the  admissions  of  the  former  were  receiva- 
ble to  charge  the  sheriff:  Bef^amin  v.  Smith,  4  Wend.  885.  See 
Bank  of  Kentucky  v.  MfWtUiams,  2  J.  J.  Marsh.  256;  WhiUuck 
r.  Waters,  4  Car.  k  P.  875. 
Proof  of  connection  is  always  an  essential  preliminaiy,  ad- 
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dreBsed  to  tbe  ooiirt»  to  let  in  acts  and  dedazations  of  a  joint 
wrong-doer  against  his  fellow;  but  it  has  been  held,  that  the 
testimony  of  one  witness  is  enough  for  this  pnijK>8e,  and  that 
the  court  will  not  dedde  on  his  credifailitgr.  Thus,  where  it  ap- 
peared that  the  prisoner  said  to  the  witness,  in  the  presence  of 
B.,  that  one  F.  had  offered  him  a  sum  of  money  if  he  would  kill 
W.,  and  the  prisoner  told  F.  he  would  give  him  an  answer  at  a 
subsequent  time;  that  the  prisoner  offered  the  witness  a  third 
part  of  the  money  if  he  would  commit  the  murder;  that  B. 
proposed  a  mode  of  doing  it;  that  the  witness  declined  having 
anything  to  do  with  it,  and  then  the  prisoner  said  he  was  in 
jest;  and  in  a  few  days  after  the  murder  was  actually  perpetrated 
by  F.  Held,  sufficient  proof  that  the  prisoner  and  B.  entered 
into  the  conspiracy  to  let  in  the  declarations  of  B.  as  evidence 
against  the  prisoner:  OommonweaUh  v.  OtvunUfiskieldf  10  Pick. 
497.  So  in  Claytor  v.  Anihony,  6  Band.  286,  which  was  an  ac- 
tion of  trespass  by  the  plaintiff,  against  the  sheriff,  for  levying 
on  a  slave  under  a  ft.  fa.  against  Trigg — after  the  latter  being 
insolvent,  had  conveyed  the  slave,  with  eleven  others,  in  trusty 
to  satisfy  a  debt  due  to  the  plaintiff,  and  they  had  been  sold  to 
the  plaintiff  at  auction,  where  there  were  but  few  bidders.  The 
possession  of  the  slaves  was  not  changed  until  some  time  after 
the  sale,  and  there  were  other  circumstances  showing  that  there 
was  a  fraud  in  the  sale.  On  the  part  of  the  sheriff,  it  was 
offered  to  prove  Trigg's  private  request  to  a  bidder  at  the  trust 
sale,  to  forbear,  as  the  plaintiff  was  bidding  for  his  (Trigg's) 
benefit  Held,  that  the  court  was  to  judge  of  the  drcnmstanoea 
by  which  a  community  of  design,  between  the  plaintiff  and 
Trigg,  to  defraud  Trigg's  creditors,  was  attempted  to  be  shown; 
and  being  satisfactory,  the  declarations  of  Trigg  were  admissi* 
ble,  though  the  plaintiff  was  not  present  And  where  a  judg- 
ment was  entered  on  a  bond  and  warrant  of  attorney  against 
the  father,  in  &vor  of  the  son,  a  combination  between  them 
having  been  proved  to  defraud  the  creditors  of  the  former,  the 
creditors  were  permitted  to  give  in  evidence  declarations  by  the 
father,  in  the  absence  of  the  son,  that  the  bond  was  given  for 
the  sole  purpose  of  keeping  off  creditors,  and  that  it  was  with- 
out consideration:  ReiienbtuA  v.  Beiienbachf  1  Bawle,  862;  Bor- 
land V.  MayOf  8  Ala.  104. 

Placing  out  of  view  the  declarations  of  the  defendant  in  exe- 
cution, and  the  question  is,  does  the  other  testimony  in  the  cause 
establish  a  combination  between  him  and  the  claimant  to  de- 
fraud his  creditorst    The  testimony  upon  this  point  may  be 
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ihiis  condensed:  tbe  claimant,  at  the  time  of  the  sale  nnder  ex- 
ecntion,  was  a  yonng  man,  about  tweniy-three  years  of  age, 
without  any  visible  means — ^he  had  been  a  clerk  in  a  store  for 
ten  months,  and  afterwards  did  a  moderate  business  as  a  part- 
ner in  a  drug  store:  further,  that  the  money  with  which  Ned 
was  purchased,  was  obtained  upon  paper  made  at  his  instance 
and  for  his  benefit,  **  without  any  agency  or  ownership  on  the 
part  of  the  defendant  in  execution;"  that  although  the  slave 
was  bid  off  by  the  claimant,  the  purchase  money  was  paid  by 
his  brother,  who  a  short  time  previous  to  the  levy  on  York,  car- 
ried off  some  slaves  of  their  father  to  Texas.  Ned  returned  to 
the  plantation  of  the  defendant  in  execution  shortly  after  he 
was  purchased  by  the  claimant,  and  when  exchanged  for  York, 
tbe  latter  went  there  in  his  stead;  and  it  was  proved  had  been 
hired  to  the  defendant.  We  can  not  think  that  these  facts  war- 
rant the  inference  that  the  claimant  lent  himself  to  assist  his 
father  in  the  perpetration  of  a  fraud,  so  as  to  legalize  the  ad- 
mission of  the  declarations  of  the  latter.  Now,  conceding  that 
the  claimant  was  a  young  man  without  visible  resources,  yet  he 
may  have  had  credit,  or  the  credit  of  friends  may  have  enabled 
him  to  effect  the  loan  of  a  sum  su£Scient  to  purchase  the  slave; 
keeping  out  of  view  what  the  defendant  in  execution  said  to  the 
deputy  sheriff,  as  we  must,  in  considering  the  effect  of  the  pre- 
liininary  proof,  and  this  latter  supposition  is  reasonable  infer- 


The  fact  that  the  purchase  money  was  paid  by  the  claimant's 
brother  does  not  show  that  the  funds  of  the  former  were  not 
used,  or  that  their  &ther  provided  them.  This  brother  had  not 
carried  his  father^s  slaves  to  Texas  until  Ned  had  been  sold 
under  execution — in  &ct,  not  until  a  short  time  previous  to  the 
levy  on  York.  And  it  does  not  api>ear,  that  these  slaves  had 
been  sold,  or  money  obtained  by  any  disposition  of  them. 

It  is  admitted  that  an  absolute  transfer  of  personal  chattels 
without  the  deUvezy  of  possession,  is  prima  facie  evidence  of 
fraud;  but  it  may  be  asked,  does  this  rule  apply  to  a  sale  of 
goods  under  execution,  where  a  person  other  than  a  creditor 
becomes  the  purchaser?  Does  not  the  notoriety  and  publicity 
of  the  sale  exempt  the  case  from  its  application}  These  ques- 
tions have  been  heretofore  considered  by  us.  See  also,  Eidd  v. 
Bawlinaon,  2  Bos.  &  Pul.  59;  2  Stark.  Ev.  617-622.  But  if  tbe 
fact  of  the  defendant  in  execution  continuing  in  possession 
under  such  circumstances,  was  in  law  a  badge  of  fraud,  would 
it  be  sufficient,  in  the  absence  of  proof  of  fraud  in  fact,  to  e»> 
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taUifih  a  eomlniiation  between  tbe  failier  and  son;  or  if  il 
would,  does  not  bis  proof  of  biring  satisfactorily  aocoont  for 
the  possession?  Without  stopping  to  give  a  speoial  answer  to 
each  of  these  questions,  we  think  there  is  an  entire  want  of 
proof  to  implicate  the  claimant  in  the  intention  to  aid  the  de- 
fendant in  execution  in  defrauding  bis  creditors;  and  cons^ 
quently  there  is  no  foundation  upon  which  to  rest  the  admiss^ 
bility  of  the  declarations  of  the  latter. 

If  the  defendant  in  execution  furnished  the  money  with  whidi 
Ned  was  paid  for,  under  the  purchase  at  the  sheriffs  sale,  and  was 
intended  to  be  benefited,  although  the  bill  of  sale  was  made  to 
the  claimant,  eo  nomine^  there  can  be  no  pretense  that  the  title 
acquired  by  the  latter  will  prevaO  against  the  creditors  of  the 
defendant  Notwithstanding  this  is  the  law  in  respect  to  his 
creditors,  the  defendant  who  is  a  partioqps  fraudis^  could  not 
successfully  assert  a  right  to  the  slave  against  the  ft1<Mni<m^ 
hi  pari  deLido  mdior  est  condUto  pasndenHa :  Beichari  ▼.  (Tosto- 
ior,  5  Binn.  109  [6  Am.  Dec.  402];  Sumner  t.  Mvurphy,  2  Hill 
(S.  0.),  488  [27  Am.  Dec.  897];  OAome  t.  JfoM,  7  Johns.  161  [5 
Am.  Dec.  252];  Flndley  y.  Cociey,  1  Blackf.  262.  But  if  a  par^ 
make  a  sale  of  property  for  a  ^nduable  consideration,  which  he 
had  acquired  through  the  fraud  of  his  vendor,  to  a  person 
ignorant  of  the  fraud,  such  purchaser  shall  hold  the  property 
against  all  the  world,  if  no  paramount  liens  had  attached.  If , 
then.  Brown  made  a  bona  fide  exchange  with  the  claimant  of 
York  for  Ned,  without  notice  of  the  fraud,  if  any,  by  which  the 
claimant  acquired  Ned,  his  title  is  not  only  superior  to  that  of 
the  defendant  in  execution,  but  to  his  general  creditors  also: 
Lee  V.  Abbe,  2  Boot,  869  [I.Am.  Dec.  78];  Jackscm  d.  BarOeU 
V.  Henry,  10  Johns.  185  [6  Am.  Deo.  828];  Bowley  v.  Bigdow^ 
12  Pick.  807  [23  Am.  Dec.  607];  Martin  v.  Cculee,  1  Dev.  & 
B.  29. 

Having  determined  that  the  purchase  of  chattels  with  the 
money  of  a  defendant  in  execution,  with  a  view  to  his  benefit,  is 
fraudulent,  as  it  respects  his  creditors,  we  will  consider  whether, 
if  these  chattels  are  exchanged  for  others,  the  substituted  prop- 
erty remains  in  the  same  condition,  and  may  be  seized  by  the 
creditors.  Assuming  the  exchange  of  slaves  to  have  been  in 
good  faith,  and  without  notice  on  the  part  of  Brown  of  the 
fraud  attributed  to  the  claimant,  we  have  seen  that  his  titie  to 
Ned  will  prevail,  not  only  against  the  defendant  in  execution, 
but  also  against  his  creditors.  If  the  claimant  acquired  a  better 
title  to  Tork  than  he  had  to  Ned,  then  it  would  be  oosnpetfint 
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for  a  fraudulent  Tendee  to  defeat  the  creditors  of  his  rendar,  hf 
a  mere  exchange  of  the  properfy,  and  became  himself  the  abso- 
lute  owner  of  what  he  received  in  its  stead.  The  statement  of 
such  a  proposition  is  quite  enough  to  induce  its  repudiation. 
If  the  purchase  of  Ned  was  void  against  the  creditors  of  the  de- 
fendant in  execution,  because  he  was  paid  for  with  the  money 
of  the  latter,  upon  principles  of  moral  justice,  it  would  seem 
that  York  should  stand  in  the  same  situation;  and  assuming 
that  the  claimant's  purchase  had  not  the  effect  of  divesting  the 
title  of  the  defendant  in  execution,  as  it  respects  the  creditors  of 
the  latter,  and  we  can  not  avoid  the  conclusion  that  he  should 
not  be  permitted  to  profit  by  it  to  their  prejudice.  If  the  fraud- 
ulent  vendee  sells  or  exchanges  the  subject  of  his  purchase,  it  is 
conceded  that  he  is,  notwithstanding,  accountable  to  the  cred- 
itors; and  if  he  receives  in  exchange  something  that  is  tangible, 
and  susceptible  of  identification,  why  should  it  not  be  seized 
finder  legal  process?  This  view,  we  think,  was  sustained  in 
HdrriM  d  Eardesty  ei  al.  v.  Oivena,  8  Ala.  710,  711 — a  case  in 
equity,  and  we  can  conceive  of  no  reason  why  it  should  not  bo 
recognized  at  law.  If  York  is  more  viduable  than  Ned,  and  the 
claimant  made  them  equal  by  the  payment  of  something  else, 
perhaps  a  court  of  equity  would  give  the  claimant  a  lien  for  his 
reimbursement  pro  tanio. 

There  can  be  no  doubt,  that  in  general,  an  estate  in  personal 
properfy  for  a  limited  period,  is  subject  to  levy  and  sale  under 
execution.  Yet  it  does  not  necessarily  follow,  that  the  interest 
which  one  acquires  by  hiring  a  slave  for  a  year,  or  a  shorter  pe- 
riod, under  a  contract  to  pay  wages  as  they  are  earned,  or  at 
home  future  time,  may  be  thus  seized  and  disposed  of.  However 
the  law  may  be  upon  this  point,  we  do  not,  in  the  condition  of 
the  case  before  us,  deem  it  necessary  to  inquire.  The  jury  found 
the  slave  liable  to  the  execution,  and  assessed  his  full  value,  and 
the  term  of  hiring  has  most  probably  expired,  so  that  the  ques- 
tion can  only  be  material  (if  at  all),  on  a  second  trial,  with  the 
view  to  adjudge  the  payment  of  costs. 

For  the  error  of  the  circuit  court  upon  the  first  point  exam- 
ined, its  judgment  is  reversed,  and  the  cause  remanded. 

Beolabations  or  Fobmxb  Owhib,  ADiuasiBiLnT  of:  See  Starh  v.  BomeeU, 

41  Am.  Deo.  752;  PadgeU  v.  Xatorence,  40  Id.  232,  note  240,  where  other  cMes 

are  ooUeoted.    The  principal  case  is  cited  to  the  point  that  dedarationa  aa  te 

how,  when,  and  from  whom  title  to  property  was  acquired,  are  inadmiaaihle^  is 

the  following  cases:  Rowland  v.  Boozer,  10  Ala.  694;  8eoU  v.  Dantbfff  12  LL 

719;  DegraffenrM  v.  Thtmas^  14  Ij^C87;  Darling  v.  Bryant,  17  Id.  11;  Nd- 

ioa  V. /vertcm.  Id.  222;  Hodden  r.F<weU,  Id.  ZIQ;  Allen  Y.Prater^  90  ILiOlH 
Am.  Daa  Voii.  XUV— ^ 
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BHe$  ▼.  LkU,  Id.  Md;  aadin  the  following  cmm  to  the  point  that  daolan- 
tlom  of  a  party  in  powofion^  that  ho  held  in  hia  own  right,  are  oompetanl 
proof:  MMpr.  BWirry,  17 Id.  429;  Claofaacf  ▼.  ^«i8»  18 Id.  847;  Kmmk^ 
Km  ▼.  IfiOiaiM,  80  Id.  882;  ifeoiie  ▼.  ^2adk,  22  VTu.  245. 

Eyiddtci  Appakditlt  Isrelkvaht  bhould  be  Exoludbi),  nnle«  the 
party  offering  it  ahows,  if  objection  is  made,  how  it  may  beoome  pcftinentt 
Paiiitftii^  ▼.  fToteon,  21  Ala.  279;  /^tves  v.  Jfoa^oiiMfy  fif.  P.  J?.  Co.,  80  Id.  98» 
both  oiting  the  principal  oaae.  See  also  Crtnthaw  v.  Datoenpori^  41  Am.  Deo. 
08,  note  88,  where  other  caaea  on  this  aubject  are  collected.  The  principal 
eaae  ia  dted  in  PcUtermm  v.  HarUoek,  1  O.  Greene  (Iowa),  257,  to  the  point 
that  it  h  not  neceanry  that  evidence  appear  to  be  relevant  at  the  time  it  ia 
offered,  if  it  ia  made  ao  to  appear  dnring  the  progreaa  of  the  triaL 

Tbm  PBorciPAL  CA8B  18  ORio  to  tlio  foUowing  points  in  these  oases:  In 
^iwersow  v.  Branch  Bamk  qf  D&saiur^  12  Ala.  213;  in  Oreo^A  v.  &m«v^  14  Id. 
460;  and  in  ifMiUtfi  V.  MkekM,  Id.  819,  to  the  point  that  where  gooda  ai« 
sold  under  execntion,  and  the  buyer  leavea  the  debtor  in  possession,  they  are 
protected  against  aabaeqaent  execntiona,  when  the  ciroamstancea  are  known 
to  the  neighborhood;  in  Lankr  ▼.  Bnmek  Bank  ai  Momtgomery,  18  Id.  828^ 
to  the  point  that  if  personal  property  ia  boogfat  with  the  money  of  an  embar- 
rassed debtor,  and  the  title  ia  taken  in  the  name  of  another,  the  propertymay 
be  levied  on  aa  the  property  of  such  debtor.  In  BaisUr  ▼.  Bprtnger^  88  Id. 
706^  to  the  point  that  where  a  combination  for  illegal  porpooss  is  shown,  any- 
thing aaid  or  dona  by  one  of  the  confederatea,  in  proseontion  of  the  common 
design,  is  in  kw  the  act  of  alL  In  Makome  w.WUttam$,99  Id.  214^  to  the 
point  that  where  there  ia  a  qneation  of  frand,  a  pnrchaaer  is  not  affected  by 
his  vendor^s  dedlaratiooa,  except  nnder  apeoial  dronmatanoss;  and  in  Aim- 
hama  and  TemietMe  B.B.B.C0.  ▼.  Kidd,  28  Id.  228,  to  the  point  that  where 
some  of  the  evidence  is  legal,  objeotioii  tothe  wholeof  itaiwiild  be  ov<8R«lad« 
II  is  also  distlngoiahed  in  May  v.  Barnard,  20  Id.  21 1. 


Leb  t;. 

lb  AoTHOBin  BsAonro  as  Bvidbnoi  Cebtifixd  Oorr  ov  DnD  g^giststeJ 
fai  another  atate,  it  ia  necessary  to  prove  that  by  the  law  of  that  state, 
soeh  instruments  were  required  to  be  recorded. 

Law  ov  Ahothbr  Stati  can  hot  be  Pbotxd  bt  Dbtositiov  ov  Wmnn. 

Whxbs  Wm  HA8  SxFARATS  EsvATB  IK  Slavis,  her  hnsband'a  posssaiion 
is  in  law  her  possession,  if  the  husband  and  wife  are  living  together. 

AasHT  iNTKBMEDOLnra  WITH  Pbopkbtt  of  Anotbxs  o  Quiurr  ov  Gov- 
▼XBSIOK,  although  ignorant  of  the  title  of  the  true  owner,  and  he  may 
be  sued  in  trover  for  such  property,  even  after  he  haa  deliverad  it  over 
to  the  possession  of  his  principaL 

Mbasubs  of  Damaobs  nr  Tboybb  is  Qbvbballt  Valub  of  Pbopbbtt  at 
the  time  of  the  conversion,  with  interest.  But  an  agent  who  purohaaea 
female  slavea,  not  knowing  at  the  time  that  the  title  thereto  was  not  in 
his  vendor,  will  not  be  liable  for  the  value  of  children  of  such  slavea 
bom  after  the  delivery  to  hla  principal,  and  before  demand  made  or  anit 
brought. 
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Ebbob  to  the  circuit  conrt  of  Clarke.  TroTir  for  certain 
aiayes.  At  the  trial,  the  plaintiffs  introduced  in  evidence  a  copy 
of  a  deed  of  marriage  settlement,  and  the  deposition  of  M.  T. 
Ponton,  to  prove  that  the  deed  was  registered  according  to  the 
law  of  North  Carolina.  The  deed  conveyed  to  a  trustee  for  the 
use  of  the  wife  of  Battle  the  slaves  in  question.  Battle  and 
wife  afterwards  removed  from  North  Carolina  to  Alabama,  tak* 
ing  with  them  the  slaves.  The  slaves  were  sold  by  the  sheriff 
as  the  property  of  Battle,  and  purchased  by  the  defendant,  act* 
ing  as  the  agent  of  Bebecca  Shamburger,  to  whose  possession 
he  delivered  them  soon  after  the  purchase  at  the  sale.  Two  of 
the  slaves  sued  for  were  bom  after  Mrs.  Shambuxger  took  poa» 
session.    The  other  facts  appear  from  the  opinion. 

Hcpkims,  for  the  plaintiff  in  error. 

B.  H.  Smith,  contra. 

By  Court,  Qbhosd,  J.  The  counsel  for  the  defendant  in 
eiror  contends,  that  from  the  manner  in  which  the  question  is 
presented,  and  from  the  necessary  inferences  arising  from  the 
record,  we  must  presume  that  the  law  of  North  Carolina  was 
produced  in  evidence  to  the  jury.  To  authorize  the  certified 
copy  of  the  deed,  hj  the  public  register  of  Halifax  couniy» 
North  Carolina,  to  be  read  as  evidence,it  was  necessary  to  prove 
by  the  law  of  that  state,  that  such  instruments  were  required  to 
be  recorded.  It  would  seem  probable,  therefore,  from  the  man* 
ner  in  which  the  objection  is  taken,  that  the  statute  law  of  North 
Carolina  was  in  evidence,  but  we  can  not  indulge  in  inferences, 
against  the  positive  statement  of  the  bill  of  exceptions,  that  the 
deposition  of  Mr.  Ponton,  was  introduced,  to  prove,  that  he  was 
register  of  the  court,  and  that  the  deed  **  was  registered  accord* 
ing  to  the  law  of  North  Carolina.''  It  maybe  as  stated,  that  the 
purpose  of  introducing  this  testimony  was  to  prove,  that  the 
deed  was  registered  within  the  time  required  by  the  law  of  that 
state;  the  reasonable  interpretation  is,  that  he  proved,  that  the 
law  required  the  registration  of  such  instruments. 

The  slaves  being  conveyed  by  the  antenuptial  contract,  to  the 
trustee,  for  the  sole  and  separate  use  of  the  wife,  no  inference 
can  arise  from  the  fact,  that  they  were  in  the  joint  possession  of 
herself  and  her  husband;  such  must  of  necessity  be  the  case, 
when  the  husband  resides  under  the  same  roof  witii  his  wife.  It 
appears  from  the  record,  that  two  years  after  the  marriage.  Bat- 
tie  removed  with  his  family  to  Alabama,  bringing  the  slaves 
with  Sim.    We  do  not  understand  from  the  statement  in  the 
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bill  of  exoeptionB,  that  the  slaves  remained  in  his  possession  from 
his  remoTfd  to  this  state,  until  the  time  of  the  levy,  that  he  held 
them  adversely  to  the  deed.  If  such  had  been  the  fact,  it  should 
have  been  stated.  Assuming  then,  from  the  silence  of  the  bill 
of  exceptions,  that  he  is  living  with  his  wife,  his  possession  will 
bo  referred  to  the  deed,  and  is  in  law  the  possession  of  the  wife. 
The  case  of  Stvift  v.  FiiBhugh,  9  Port.  71,  is  in  point  upon  this 
part  of  the  case.  From  these  considerations,  it  api>ears,  that 
the  slaves  were  not  subject  to  sale,  as  the  property  of  Battle, 
and  it  follows,  that  the  purchaser  is  liable  to  the  trustee,  in  an 
action  of  trover  for  the  value. 

It  is  further  agreed,  that  this  action  can  not  be  maintained 
against  the  present  defendant,  because  in  the  purchase  of  the 
slaves  he  acted  as  the  agent  of  Mrs.  Shamburger,  disclosed  his 
agency  at  the  time,  and  took  the  bill  of  sale  in  her  name,  and 
did  not  retain  the  possession  but  for  a  short  period  as  such 
agent,  the  slaves  having  been  delivered  up  to  his  principal,  long 
before  this  suit  was  brought  Our  first  impression  was,  that  the 
defendant,  having  acted  merely  as  the  agent  of  another  person, 
and  having  x)arted  with  the  possession  before  he  received  notice 
of  the  title  of  the  plaintiff,  was  not  responsible  in  this  action, 
but  that  the  suit  must  be  brought  against  the  principal.  Sub* 
eequent  reflection  has  satisfied  us  that  we  were  mistaken,  and 
that  the  principle  upon  which  we  relied,  does  not  govern  such 
eases  as  this. 

The  general  rule  of  law,  that  agents  properly  authorised,  act- 
ing for  a  known  jirincipal,  without  any  personal  undertaking, 
are  not  individually  responsible,  does  not  apply  to  torts,  be* 
cause  no  one  can  lawfully  command  another  to  commit  a  wrong. 
It  is  also  clear,  that  every  unlawful  intermeddling  with  the 
goods  of  another,  is  a  conversion;  and  it  is  no  answer  to  the 
true  owner,  that  the  person  so  receiving  the  goods,  was  ignorant 
of  his  title,  or  that  he  received  them  for  the  use  or  benefit  of 
another.  The  taking,  or  receiving  of  them,  being  a  conversion, 
his  subsequent  disposition  of  them,  will  not  exonerate  him  from 
Uabiliiy.  It  is  equally  certain,  that  the  title  of  the  true  owner 
can  not  be  divested,  without  his  consent,  the  only  exception  to 
this  rule  being,  that  of  a  purchase  in  markei  avert,  which  has  no 
application  here.  These  principles  are  folly  asserted  in  the 
cases  of  Perkins  v.  8mUh,  1  Wils.  828,  and  Stephens  v.  Eboatt^ 
4  Mau.  &  Sel.  259. 

In  both  these  cases  the  action  was  brought  against  a  servant, 
who  had  received  the  goods  of  a  bankrupt  for  his  employ^,  and 
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had  parted  wiUi  them  before  the  actiou  was  brought  In  the 
hist  cited  case,  the  act  of  bankruptcy  was  secret,  and  the  de- 
fendant merely  received  the  goods  from  another  agent  of  the 
principal,  who  purchased  them  after  a  secret  act  of  bankruptcy, 
and  hfA  transmitted  them  to  his  principal  in  the  United  States, 
before  any  demand  was  made  of  him,  or  he  was  apprised  of  the 
facts  of  the  case;  yet  he  was  held  liable  to  the  assignee  of  the 
bankrupt.  Lord  Ellenborough,  in  giving  the  opinion  of  the 
court,  thus  expounds  the  law:  **  The  only  question  is,  whether 
this  is  a  conversion  of  the  clerk,  which  was  undoubtedly  so  in 
the  master.  The  clerk  acted  under  an  unavoidable  ignorance, 
and  for  his  master's  benefit,  when  he  sent  the  goods  to  his  mas- 
ter; but  nevertheless,  his  acts  may  amount  to  a  conversion,  for 
a  person  is  guilty  of  a  conversion  who  intermeddles  with  my 
property,  and  disposes  of  it;  and  it  is  no  answer,  that  he  acted 
under  authority  from  another,  who  had  himself  no  authority  to 
dispose  of  it.  And  the  court  is  governed  by  the  principle  of 
law,  and  not  by  the  hardship  of  any  particular  case."  Althoughi 
therefore,  this  may  appear  to  be  a  hard  case,  it  is  perfectly  clear 
the  defendant,  in  receiving  the  slaves,  was  guilty  of  a  conver- 
sion, although  he  was  ignorant  of  the  title  of  the  plaintiff,  and 
was  acting  merely  as  the  agent  of  another,  and  consequei  tly 
liable  to  be  sued  in  this  form  of  action. 

The  remaining  question  is,  what  is  the  measure  of  damages? 
This  question  arises  in  this  case,  from  the  fact,  that  some  chil- 
dren were  bom  after  the  female  slaves  were  handed  over  to  his 
principal  by  the  defendant.  The  rule  as  to  damages  in  trover,! 
is,  that  the  defendant  is  liable  only  for  the  damages  actually 
sustained  by  the  plaintiff  from  the  conversion:  Strang  v.  Strong, 
6  Ala.  345.  The  value,  therefore,  of  the  property  at  the  time  of 
the  conversion,  with  interest,  thereon  to  the  judgment,  is  the 
measure  of  the  damages.  This  is  the  general  rule,  though  there 
are  certainly  cases,  where  the  juiy  would  be  justified  in  fii^^iiTig 
the  vfdue  at  a  subsequent  period,  instead  of  the  value  at  the 
time  of  the  conversion,  with  interest:  Oreening  v.  WUkinaon,  1 
Car.  &  P.  625;  Whiiehouse  v.  Atkinson,  3  Id.  344.  The  increase 
of  these  slaves  doubtless  belongs  to  the  plaintifib,  as  an  incident 
of  their  ownership  of  the  females;  but  as  the  children  hava 
come  into  existence,  since  the  delivery  by  the  defendant  of  the 
slaves  to  his  principal,  we  are  unable  to  perceive,  on  what  prin- 
ciple he  can  be  held  liable  for  them.  Although  the  jury  have  a 
discretion  to  give  the  value  of  the  property  converted,  at  the 
time  of  the  judgment,  the  subsequent  birth  of  three  children. 
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can  not  mfh  any  propriety  be  said  to  enhaaoe  the  value  of  the 
BlaveSy  actoally  oonverted,  by  the  defendant.  On  the  contrary, 
their  intrinsic  value  was  probably  diminished  by  this  circum- 
stance. Although,  therefore,  these  children  are  the  property  of 
the  plaintiflh,  their  value  can  not  be  recovered  of  the  defendant, 
because  he  has  not  been  guiliy  of  their  conversion. 

The  case  of  FofieT  v.  Ocrtaa,  5  Pick.  185,  relied  on  by  the  de* 
f endant,  determines  nothing  adverse  to  the  principle  here  laid 
down.  There,  the  widow  of  one  deceased,  had,  without  author- 
iiy,  leased  land,  and  certain  animals  (swine),  belonging  to  the 
estate.  The  increase  of  these  hogs,  having  been  attached  by 
a  creditor  of  the  lessee,  the  court  held,  the  heirs  could  recover 
their  value  from  him  in  trover,  upon  the  ground  that,  as  the 
lessee  did  not  intend  to  commit  a  wrong,  in  taking  possession 
of  the  hogs,  he  might  be  considered  as  the  agent  of  the  heirs  to 
take  care  of  the  estate;  such  being  the  facii,  neither  the  hogs, 
nor  their  increase,  could  be  taken  for  the  payment  of  his  debts. 
It  is  obvious  this  case  has  no  relation  to  the  one  at  bar.  The 
only  point  of  difficulty  in  this  case,  was  the  rule  of  law,  which 
gives  to  one  having  the  right  to  the  possession  of  inferior  ani- 
mals, a  title  to  the  increase  during  such  possession.  Thai 
difficulty  was  surmounted,  by  considering  him  as  the  agent 
merely  of  the  true  owner,  to  preserve  them;  and  of  course  the 
increase,  as  well  as  the  animals  originally  taken  possession  of, 
belonged  to  the  principal. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

CiTKD  in  Baker  v.  Wtumm^  53  Tex.  157»  to  the  point  that  a  master  oaa  not 
confer  upon  a  aervant  anthority  to  commit  a  tort  npon  the  property  of  aii< 
other. 

Mbasitbb  or  Damagu  nr  Tbovbr:  See  note  to  Baker  v.  Wheeler^  24  Am. 
I>eo.  70,  where  this  snbject  is  diseiissed  at  length.  In  Ewmg  v.  Stotml,  20 
Ala.  605,  and  in  Jenkins  ▼.  McGonieo,  26  Id.  247,  the  principal  case  is  cited 
to  the  point  that  the  measnre  of  damages  in  trover  is  the  yalne  of  the  goods 
at  the  time  of  the  conversion,  or  at  any  time  subaeqaent  thereto,  and  befora 
the  trial,  with  interest  on  snch  valne. 

FoBBiGN  Law,  how  Pbovxd:  See  note  to  Newmm  v.  Adamtt  22  Am.  Deo. 
ISTy  where  other  cases  in  this  series  an  collected. 


Jiine^  1846.]  Ghildbsss  v.  Bsnmstt.  608 

GhHiDBEBB  V.  BENHSn. 

[10  Alabama,  TSl.] 
OBTBAHflP  CCfUKT  HAS  POWXR  TO    ObDBB   FuND   IS  HaHOS  Of  ABCfLLABT 

ADHZHDnATOB  in  Alfthnma  to  be  tnosmitted  to  tbe  prindpal  admin- 
ittntor  in  anotiier  state,  when  the  adminifltration  hera  is  setUed,  and 
there  are  no  heirs,  distribatees,  or  oraditors  olaiming  snoh  fund. 

Ebbob  to  the  orphans'  court  of  Greene.  William  L.  Bennett 
died  in  Tennessee,  leaving  estate  in  Alalxuna.  The  plaintiff  in 
enor  was  appointed  administrator  de  bonis  non^  with  the  wlQ 
annexed  in  Tennessee,  and  the  defendant  in  error,  who  was  ap- 
pointed administrator  in  Alabama,  made  a  final  settlement  with 
the  court  here,  showing  a  balance  remaining  in  his  hands  be- 
longing to  the  estate.  The  plaintiff  in  error  thereupon  peti 
tioned  the  court,  praying  that  the  money  be  paid  to  him,  to 
meet  the  demands  of  creditors  in  Tennessee.  The  court  refused 
his  prayer,  considering  that  his  application  ought  to  haye  been 
made  to  another  forum. 

Pierce,  for  the  plaintiff  in  error. 

By  Court,  Obmosd,  J.  The  administration  granted  in  this 
state,  is  merely  ancillary  to  the  administration  in  the  state  of 
Tennessee,  the  forum  dbmicUiiy  and  the  administration  being 
settled,  and  there  being  neither  heirs,  distributees,  nor  creditors 
claiming  the  fund,  it  is  clear  it  should  be  remitted  to  the  admin- 
istrator in  the  state  of  Tennessee,  for  distribution:  Harvey  t. 
Bichards,  1  Mason,  418;  Dawea  y.  Boylskm,  9  Mass.  837;  MUler^u 
Estate,  8  Bawle,  812  [2i  Am.  Dec.  845];  Story's  Conf.  L.,  sec.  618. 

It  appears,  that  although  the  estate  is  insolvent,  the  creditors 
in  this  state,  have  been  paid  their  demands  in  full,  to  which,'so 
far  as  wecan  judge  from  the  record,  no  objection  has  been  made. 
We  are  therefore  spared  the  necessiij  of  considering  what  would 
be  the  proper  rule  in  such  a  case;  whether  the  entire  fund  should 
be  transmitted  to  the  original  foreign  administrator,  or  whether 
it  should  be  retained  in  this  state,  until  the  creditors  here  are 
paid.  Also,  whether  the  creditors  here  would  be  entitled  to  be 
paid  their  demands  in  full,  or  only  a  ratable  proportion  with 
those  in  the  state  of  Tennessee:  Dawes  t.  Head,  3  Pick.  126. 
No  question  of  that  kind  having  been  made,  the  only  point 
raised  upon  the  record  is,  whether  the  orphans'  court  of  Qreene, 
had  the  power  to  direct  the  administrator  here,  to  pay  the 
residue  found  to  be  in  his  hands,  to  the  foreign  administrator^ 
there  being,  as  already  observed,  neither  creditor,  heir,  dia- 
tribntee,  or  legatee  in  tiiis  state,  claiming  the  funds. 
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In  our  opinion,  the  orphans'  court  has  ample  power  upon 
this  subject.  It  is  by  the  statute  creating  it,  invested  ^*  with 
full  jurisdiction  of  all  testamentary  and  other  matters,  apper- 
taining to  an  orphans'  court,  or  court  of  probate:"  Clay's  Dig. 
801,  sec.  21.  Again,  where  one  dies  without  any  known  place 
of  reflidenoe  in  this  state,  "  the  will  may  be  proved,  or  letters 
testamentary  granted;  or  administration  may  be  granted,  in  any 
couniy  where  the  goods  and  chattels,  and  debtors,  or  any  part 
thereof,  of  such  testator,  or  intestate,  may  be:"  Id.  803,  sec.  83. 
It  is  difficult  to  suppose  the  legislature  intended,  that  when  in 
such  a  case  as  this,  a  partial  administration  was  granted  upon 
the  estate  of  one  dying  in  another  country,  the  court  granting 
it  should  not  have  power  to  make  a  final  disposition  of  the  funds. 
In  the  case  of  Harvey  y.  Richards,  cited  from  1  Mason,  413, 
tupra.  Judge  Story  held,  that  when  one  died  intestate  in  the  East 
Indies,  leaving  property  in  Rhode  Island,  although  the  distribu* 
tion  of  personal  property  must  be  made  according  to  the  law  of 
the  domicile  of  the  intestate,  yet,  that  the  court  of  chancery  in 
Bhode  Island  had  the  power  to  make  distribution  according  to 
the  foreign  law,  the  distributees  being  citizens  of  Rhode  Island. 
He  considered  it  an  undisputed  principle  of  international  law, 
which  by  the  comity  of  nations  was  recognized  and  enforced 
everywhere,  that  where  administration  was  taken  out,  at  the 
place  of  the  domicile,  a  partial  administration,  taken  out  in  an- 
other country,  upon  effects  there,  was  merely  auxiliary  to  the 
administration  of  the  domicile;  and  that  after  satisfying  the 
debts  due  at  the  place  of  such  partial  distribution,  the  residae 
would  be  remitted  to  the  principal  administration.  He  says, 
''when  there  are  no  creditors  here,  and  no  heirs  or  legateea 
here,  but  all  are  resident  abroad,  there  can  be  no  doubt  that  a 
court  of  equity  would  direct  the  remittance  of  the  property, 
upon  the  application  of  any  competent  party." 

This  subject,  as  we  have  seen,  has  been  placed  by  the  legis- 
lature under  the  control  of  the  orphans'  court,  and  in  our  opin- 
ion, it  has  precisely  the  same  power  over  subjects  within  its 
jurisdiction,  as  that  which  may  be  exercised  by  the  courts  ol 
chancery  over  the  same  subjects.  The  least  that  can  be  said  is, 
that  in  such  cases,  it  has  concurrent  jurisdiction  with  the  chan- 
cery court.  There  are  matters,  it  is  true,  growing  out  of  the 
settlement  of  estates,  such  as  pure  trusts,  and  cases  in  which  a 
discovery  is  wanted,  where  the  powers  of  the  orphans'  court  are 
not  adequate  to  the  exigency  of  the  case,  and  of  these  our  books 
of  reports  furnish  several  examples.  But  in  those  cases  expressly 
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confined  to  it,  it  may,  and  shoiild  exerdse  eveiy  power  necessaxj 
to  give  effect  to  its  jnrisdiction,  and  make  its  action  effectual. 
No  conoeiTable  benefit  could  result  from  requiring  the  f orei^ 
administrator  to  apply  to  another  tribunal,  to  give  effect  to  the 
action  of  the  orphans'  court  The  decree  of  the  oiphans'  court 
will  as  effectually  protect  the  local  administrator  as  would  the 
decree  of  a  court  of  chancery,  and  it  has  the  same  power  as  the 
court  of  chanceiy,  to  provide  the  necessary  guards  against  waste, 
and  misapplication  of  the  funds,  and  to  provide  that  they  shall 
reach  their  appropriate  destination. 

We  were  at  first  inclined  to  think,  on  the  authority  of  Chraham 
T*  Abercfrmbie^  8  Ala.  552,  that  this  court  had  not  jurisdiction,  bj 
writ  of  error,  to  examine  this  question;  but  upon  further  reflec- 
tion, we  incline  to  the  opinion,  that  as  the  orphans'  court  in  this 
ease,  admitted  the  plaintiff  in  error  as  a  party  to  the  proceeding, 
conceding  his  title  to  the  money,  but  refusing  to  make  the  neoei^ 
Baxy  order,  because  it  supposed  it  bad  not  power  to  make  it, 
that  this  distinguishes  this  case  from  that  above  cited,  and  those 
on  which  it  is  founded;  and  that  being  recognized  as  a  party  to 
the  proceeding,  the  foreign  administrator  may  prosecute  a  writ 
of  error. 

Let  thedecreeof  the  orphans'  court  be  reversed,  and  the  cause 
vemanded. 

AHcnLiABT  ADimnsKaATioir:  See  note  to  Cfoodatt  v.  Jftrdsff,  S6  Am. 
Dea  483,  where  thie  sabject  ia  dieooBsed. 
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(10  AtJkMAMk,  755.] 

Vkomsa  Mads  to  Betibivo  Pa&tneb  bt  his  FosMKa  CoPABixna  and 
otben,  fonning  with  the  hitter  a  new  partnership,  that  rooh  new  firm 
will  pay  the  debts  of  the  old  one,  is  founded  on  a  soffioient  ooneideration, 
and  is  not  within  the  statute  of  frauds. 

Dm  18  NOT  Paid  inr  Note  Givzn  st  Oms  or  thx  Pabtnbbs,  in  the  firm 
name,  without  authority.  And  the  creditor  may  resort  to  his  original 
oaaae  <rf  action,  even  after  he  has  brought  suit  on  the  note,  partionlarly 
if  he  was  ignoraat  of  the  invalidity  of  the  note  at  the  time  when  he 
brought  his  action  on  it. 

Whxbb  as  Incoming  Burs  our  as  Outqoino  Pabxhxb,  and  agrees  to  pay 
the  debts  of  the  old  firm,  the  former  only,  and  not  the  oreditora,  can  man 
for  a  breach  of  such  agreement. 

Wbbrs  PbzNciPAL  Authobbes  Aoxnt  to  Baibb  Mohbt  in  a  partioolar 
way,  which  the  latter,  being  unable  todo,  laiaes  H  in  aaotber  way  aa 
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mors  bmdeniome  to  the  principal,  who,  whea  iDfomiod  of  what  hM  been 
dona,  makes  no  objeotion,  he  will  be  boand  by  the  ttansaation. 
Whbbs  PAsnnmsBi^  is  Suxd  ojf  ak  Aooount  for  some  items  of  whidb 
one  member  only  is  liable,  and  a  sepaiate  judgment  has  been  preyionsly 
obtained  against  him  on  a  security  given  by  him  alone  for  the  amount  of 
the  entire  aoooont,  npon  which  Judgment  a  sum  has  been  ooUeoted, 
credit  may  be  so  applied  as  to  first  eztingnish  the  items  with  whioh  he 
alone  was  chargeable. 

IteVOB  PSIMABILT  LlABLI  CAN  VOT  ObJIOT  THAT  JoorT  DkBXOB  BAS  VOT 

BB9  Suxd  earlier  on  a  separate  security  given  by  the  latter. 
Failubb  to  Subbkndbb  fob  Oanobllation  Noti  given  by  one  of  sevecal 
debtors,  in  the  name  of  all,  but  without  authority,  is  no  bar  to  a  rsoor* 
ery  in  an  action  on  the  account  against  all  of  said  debtors,  where  th* 
plaintiff  admits  that  the  note  was  not  the  note  of  any  one  bat  the  de- 
fendant who  made  it,  and  it  appears  that  a  judgment  rendered  against 
him  is  still  unsatisfied. 

Ebbob  to  the  drcoit  oonrt  of  Sumter.  Auwmpni.  The  de- 
fendante  to  the  connts  on  the  note,  denied  that  their  intestate 
made  it,  and  to  the  other  oonnts  pleaded  non  assumpmi  and  pay- 
ment. The  juxy  foond  for  the  plaintifb,  and  a  hill  of  ezoep* 
tions  was  sealed  at  the  instance  of  the  defendants.  From  the 
eridenoe  it  appeared  that  Abrahams,  Lee  &  Co.  were  coontiy 
merchants,  the  firm  consisting  of  J.  A.  Abrahams,  William  Lee, 
and  Bichard  Yarborough.  The  account  due  from  said  firm  to 
the  plaintifb  was  largely  made  up  of  money  adTunoed  to  them 
from  time  to  time  by  the  plaintifi.  When  the  agent  of  the 
plaintiflh  received  the  note  in  question  from  Abrahams,  he  Imew 
that  the  firm  of  Abrahams,  Lee  k  Oo.  was  dissolyed,  but  took 
the  note  belieTing  it  to  be  in  accordance  with  commercial  law 
and  usage.  Abrahams  testified  that  originally  he  and  one  Teny 
were  partners.  Lee  and  larborough  bought  out  Terry,  and  the 
new  firm  assumed  to  pay  all  the  debts  of  the  firm  of  Abrahams 
&  Terry.  When  the  firm  of  Abrahams,  Lee  &  Co.  was  formed, 
Abrahams  &  Terry  owed  large  debts  in  New  York,  for  which  Lee 
undertook  to  provide.  Accordingly,  he  sent  Abrahams  to  Mo- 
bile to  raise  money  on  his  cotton  crop.  This  Abrahams  was  un- 
able to  do.  But  he  succeeded  in  effecting  an  arrangement  with 
the  plaintifb  whereby  Abrahams,  Lee  k  Co.  drew  upon  them  to 
pay  the  New  York  indebtedness.  The  account  exhibited  by  the 
plaintiffs  has  an  item  of  one  hundred  and  fifty-two  dollars  and 
forty-four  cents,  which  was  for  groceries  furnished  to  Abrahams 
individually.  The  plaintifb  brought  suit  on  the  note  and  recov- 
ered judgment  against  Abrahams,  and  one  thousand  seven  hun- 
dred and  one  dollars  was  made  by  the  sale  of  his  property. 
When  the  firm  of  Abrahams,  Lee  k  Co.  was  dissolved,  Teny 
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came  in  again,  and  ihis  new  finn  **  agreed  mih  L.  lo  pay  and 
iaye  him  hannless  from  all  his  liabilities  as  one  of  fhe  firm  of 
A.  L.  k  Oo/'  The  third  instruction  given  by  the  eoort  to  the 
jarj,  and  to  which  reference  is  made  in  the  opinion,  is  as  fol- 
lows: **  That  the  note  taken  by  the  plaintifEs'  agent  must  have 
been  reodved  in  payment  of  their  aoooont,  or  they  have  a  right 
to  resort  to  their  remedy  on  the  account  as  thoogh  the  note  had 
nerer  been  made."    The  other  facts  appear  from  the  opinion. 

E.  W,  Peck  and  B.  H.  SmUh,  for  the  plaintiff  in  error. 

Bli88  and  Baldwin^  for  the  defendants  in  error. 

By  Conrt,  Goujx^y  0.  J.  The  first  charge  given  to  the  jnxy, 
merely  aflSrms  that  if  A.  L.  &  Co.  recdyed  the  assets  of  A.  ft  T. 
under  an  agreement  with  T.  to  pay  their  debtSy  *'  it  was  a  soA- 
eient  undertaking,  and  not  within  the  statute  of  frauds,  as  to 
anything  involved  in  this  case."  Such  a  contract  is  not  obnox- 
ious to  that  provision  of  the  statute  of  frauds  which  dedaree,  that 
**  no  action  shall  be  brought  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person."  The  testimony  which  induced 
this  charge  is  thus  stated  in  the  bill  of  exceptions:  '^  The  terms 
on  which  said  Terry  went  out,  and  said  Lee  and  Yarborough  came 
in,  were,  that  said  new  firm  of  Abrahams,  Lee  k  Oo.  should  have 
all  the  assets  of  the  firm  of  Abrahams  k  Terrj^  of  every  kind, 
and  should  assume  to  pay  all  its  debts;  and  in  pursuance  of  this 
arrangement,  said  new  firm  received  the  assets  of  said  firm  of 
Abrahams  k  Terry,  to  pay  its  debts,  and  said  Terry  went  out" 
Here  was  dearly  a  suffident  condderation  moving  from  Terry  to 
Lee,  to  support  the  undertaking  of  the  latter,  and  this  is  quite 
enough  to  relieve  the  agreement  from  the  influence  of  the  statute 
of  frauds,  whether  we  condder  the  promise  of  Lee  as  inuring  to 
Terry,  or  to  the  creditors  of  A.  &  T.  Its  validity  is  conceded  if 
T.  be  regarded  as  the  promisee,  and  if  the  plaintiffs  may  avaQ 
themsdves  of  it  previous  adjudications  condudvdy  show  the 
same  result  In  McKenme  v.  Jackson,  i  Ala.  280,  it  was  said, 
*  where  the  promise  to  pay  the  debt  of  another  then  subsisting, 
arises  out  of  some  new  condderation  of  benefit  to  the  promisor, 
or  harm  to  the  promisee,  it  is  not  within  the  statute."  See  also, 
Tompkins  v.  SmUh,  8  Stew,  k  P.  64;  Farley  v.  Cleveland^  4  Oow. 
482  [15  Am.  Dec.  887];  Bead  v.  Nash,  1  Wils.  805;  WiUiams  v. 
Leper,  8  Burr.  1886;  Slingerlamd  v.  Morse,  7  Johns.  468;  Leonard 
V.  Vredenbwrgh,  8  Id.  29  [5  Am.  Dec.  817];  CMd  v.  PhOUps,  10 
Id.  412.    The  only  difference  in  the  facts  of  the  case  first  dted. 
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and  that  now  before  ns  is  ibis,  thexe  the  partnership  was  dis- 
solved, and  one  of  the  partners,  together  with  a  third  person,  re- 
ceived the  goods,  and  all  the  debts  and  e£Eects  of  the  firm,  and 
undertook  with  the  other  to  pay  all  the  debts  of  the  firm,  and 
what  he  owed  indiTidnally;  afterwards,  the  parties  receiving  the 
goods,  etc.,  promised  a  creditor  of  the  firm  to  pay  his  debt: 
Held,  that  the  promise  made  to  the  withdrawing  partner  was  not 
within  the  statate  of  frauds,  and  the  receipt  of  the  goods  was  a 
sufficient  consideration  for  the  promise  to  the  creditor.  Let 
this  view  of  the  law  suffice  to  show  that  the  circoit  judge  rightly 
ruled  in  the  first  charge  to  the  jury. 

The  second  instruction  seems  to  us  to  assert  a  legal  truism, 
Tiz.,  that  it  does  not  come  within  the  8COi>e  of  the  business  of 
one  partnership  to  pay  the  debts  of  another,  but  where  the  for- 
mer receives  the  asse1»  of  the  latter,  under  an  agreement  thus  to 
appropriate  them,  then  the  payment  of  such  debts  becomes  a 
legal  duly.  It  is  equally  clear  that  the  note  which  was  taken  by 
the  plaintifib'  agent  of  Abrahams,  must  have  been  received  in 
payment  of  their  account,  or  the  plaintiffs  may  prosecute  an  ao- 
tion  on  the  account,  as  if  the  note  had  never  been  miade,  unless 
something  subsequently  occurring  makes  a  different  rule  appli- 
cable. It  has  been  often  held,  ^t  a  debt  is  not  extinguiished 
by  the  acceptance  of  an  obligation  of  equal  dignity:  Bowers  t. 
Btate,  7  Har.  &  J.  82;  Clapper  y.  UnUm  Bank,  Id.  92  [16  Am. 
Dec.  294];  HaH  v.  BoUer,  15  Seig.  &  B.  162  [16  Am.  Dec.  636]. 
But  a  sjwcialty  is  an  extingnishment  of  the  account  for  which  it  is 
substituted:  MUi  v.  Starr,  2  Bail.  859.  Whether  a  note  is  taken 
absolutely,  as  a  payment,  is  a  question  of  fact  for  a  jury:  Johnr 
mm  V.  Weed,  9  Johns.  810  [6  Am.  Dec.  279];  McQuire  v.  GadAy, 
8  Call,  234.  In  Sfieehy  y.  MandeviUe,  6  Cranch,  253,  it  was  said, 
to  make  a  promissoiy  note  a  payment  of  an  account,  it  must 
have  been  received  in  discharge.  And  it  has  been  held,  that  re- 
ceiving a  note  is  prima  facie  a  payment:  SiUchina  v.  OlcuU,  4 
Vt.  555  [24  Am.  Dec.  634];  Plankinhom  v.  Cave,  2  Yeates,  870; 
OomweU  v.  Oonld,  4  Pick.  444. 

It  has  been  decided,  that  a  substituted  note  does  not  consti- 
tute a  payment  of  an  original  one,  which  was  valid,  where  the 
new  note  is  avoided  on  the  ground  of  usury:  Johnson  v.  Johnson^ 
11  Mass.  859;  Thurston  v.  Percival,  1  Pick.  415;  StMnns  r. 
Smiih,  4  Id.  97,  100;  Watkins  v.  EiU,  8  Id.  522;  BamsdeU  v. 
Soule,  12  Id.  126.  So  it  has  been  repeatedly  adjudged,  thai  a 
bill  or  note  of  a  debtor,  or  any  other  person,  is  not  a  payment 
of  a  precedent  debt,  unless  it  be  expressly  so  agreed:  Kewnel  v. 
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Mimgey^  Peek,  278;  Murray  t.  Qouvenkear^  2  Johns  Cas.  438  [1 
Am.  Deo.  177];  !7b6ey  t.  Barber,  5  Johns.  68  [4  Am.  Deo.  326]; 
Johnson  T.  Weedy  9  Id.  310  [6  Am.  Deo.  279];  Herring  t.  Sanger, 
8  Johns.  Gas.  71;  Bm  t.  Porter,  9  Conn.  23;  Eiggina  t.  Packard, 
2  Hall,  647;  OhasUnn  t.  Johnem,  2  Bail.  574;  McGwnyr.  Holme; 
2  Watts,  121;  OUmore  t.  Bussey,  3  Fairf.  418.  A  piomissoiy 
note  given  to  a  ereditor,  if  it  is  not  intended  by  the  parties  as  a 
payment,  shall  not  operate  as  sneh:  Maneely  v.  McGee,  6  Mass. 
858  [4  Am.  Dee.  105];  Ooodenow  t.  7)/ler,  7  Id.  36  [5  Am.  Deo. 
22];  Emerwn  t.  Prw.  Hai  Mfg.  Go.,  12  Id.  237  [7  Am.  Deo. 
66];  Vancleef  v.  TheroM&n,  3  Pick.  12.  But  it  has  been  held 
that  when  a  debtor  gives  his  negotiable  note  to  his  creditor,  for 
a  debt  due  by  simple  contract,  the  presumption  is  that  it  was 
received  in  payment;  this  presumption  may  be  controlled  bj 
evidence  that  such  was  not  the  intent  of  the  parties:  Baher  v. 
Briggs,  8  Pick.  122  [19  Am.  Dec.  311];  Beed  v.  Q)ton,  10  Id. 
622  [20  Am.  Dec.  645];  Jcmes  v.  Kennedy,  11  Id.  126;  Wood  v. 
BodfoeU,  12  Id.  268;  Hoar  v.  GltUe,  16  Johns.  224;  Harrison  v. 
mcka,  1  Port.  423  [27  Am.  Deo.  638].  The  mere  giving  of  a 
promissory  note  is  not  the  payment  of  a  pre-existing  book-debt, 
and  npon  default  of  the  payment  of  the  note,  the  creditor  may 
recover  upon  the  original  consideration:  PiUnam  v.  Lewis,  8 
Johns.  389.  See  Hays  v.  McClurg,  4  Watts,  462;  Porter  v.  2al- 
oatt,  1  Cow.  859;  Ayres  v.  Van  Lieu,  2  South.  766;  CrocheU  v. 
VroUer,  1  Stew.  &  P.  446;  CromweU  v.  LoveU,  1  Hall,  56;  Drani> 
Kn  V.  Vanderpool,  Id.  78;  Sneed  v.  Wiester,  2  A.  E.  Marsh.  277. 
Giving  a  note  which  proves  to  be  an  insufficient  security,  does 
not  discharge  the  original  debt.  Nor  will  a  check  or  note  whioh 
is  merely  colorable,  or  founded  upon  a  void  consideration,  have 
that  effect:  Dennis  v.  Hart,  2  Pick.  204;  People  v.  Howell,  4 
Johns.  296;  PaJUon  v.  Ask,  7  Serg.  &  B.  116;  Beard  v.  Brandon^ 
2  Nott  k  M.  102.  In  Emerson  v.  Providence  Hai  Mfg.  Co.,  12 
Miass.  237  [7  Am.  Deo.  66],  it  was  decided,  that  if  a  new  securily 
be  received  in  payment  of  a  previous  liability,  which  the  creditor 
oan  not  collect  on  account  of  a  want  of  authority  in  the  agent 
who  gave  it,  the  original  liability  is  not  discharged.  So  a  cred- 
itor  taking  a  note  which  he  indorses,  and  has  discounted  at  bank, 
bat  is  afterwards  obliged  to  pay,  does  not  thereby  discharge  fbs 
antecedent  liability:  Kean  v.  Dvfreane,  8  Serg.  k  B.  238.     . 

In  the  Bank  of  the  CommonweaUh  v.  Bay,  7  J.  J.  Marsh.  272, 
a  new  note  was  given  at  a  bank  as  a  renewal  of  a  former  note, 
including  one  new  obligor,  and  dropping  two  of  the  former, 
and  the  bank,  after  notice  that  the  signature  of  one  of  the  sure- 
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tioB  to  the  aeoond  note  was  a  forgery ,  brought  a  anit  thezeon, 
obtained  judgment  against  one  of  the  obligors,  issued  ezeoo- 
tion,  and  made  part  of  the  money  out  of  one  of  the  parties  to 
the  second  note:  Held»  that  these  f^ts  showed  a  state  of  things 
amounting  to  a  payment  and  discharge  of  the  first  note. 

It  is  conceded,  that  although  the  third  instruction  may  be 
corxeot,  as  the  assertion  of  a  legal  proposition,  yet  it  was  not 
adapted  to  the  evidence  in  the  cause,  and  was  calculated  to  mis- 
lead the  jury,  to  the  prejudice  of  defendants.  The  mere  fact 
that  the  note  was  indorsed  with  the  names  of  the  plaintiflh,  the 
payees,  does  not  warrant  the  inference  that  they  had  made  some 
third  person,  the  proprietor  of  it.  We  know  that  according  to 
the  usual  course  of  business  notes  in  the  form  of  that  now  in 
question  are  indorsed  by  the  holder  when  they  are  delivered  to 
the  officers  of  the  bank  for  collection;  and  it  is  not  an  unfair  in- 
ference to  presume  that  the  plaintiflh  indorsed  the  note  in  com- 
pliance with  such  usage.  But  be  this  as  it  may,  there  was  no  evi- 
dence to  show  that  the  plaintifb  ever  negotiated  it,  so  as  to 
divest  themselves  at  any  time  of  the  title  to  it  Suppose,  how- 
ever, it  had  been  shown,  that  by  their  indorsement  the  plaintiflh 
made  a  third  person  the  holder  of  the  note,  would  this  make  the 
reception  of  the  note  more  absolutely  a  payment  than  it  other- 
wise would  be?  We  think  not.  The  note  was  doubtless  taken 
under  an  impression  by  the  pLuntifEs,  their  agent,  and  Abna- 
hams,  that  it  was  a  valid  security,  and  their  mistake  in  this  re- 
spect should  not  work  harm  to  them.  We  have  seen  that  it  has 
been  decided,  if  a  creditor  receives  a  substituted  securiiy,  which 
he  indorses  and  has  discounted,  bat  afterwards  pays  the  same, 
he  may  sue  upon  the  antecedent  liabiliiy.  So  it  has  been  held* 
as  several  of  the  citations  we  have  made  show,  that  if  the  cred- 
itor can  not  collect  the  new  seouriiy,  in  consequence  of  the  want 
of  authority  in  the  party  giving  it,  he  may  resort  to  the  original 
cause  of  action;  especially  if  he  was  ignorant  of  the  invalidity  of 
the  substituted  demand  when  he  instituted  his  action  upon  it. 
There  is  no  evidence  in  the  record,  indicating  that  the  plaintifls 
were  aware  that  Abrahams  had  transcended  his  legitimate 
powers,  in  subscribing  the  names  of  A«  L.  &  Go.  to  the  note, 
when  they  sued,  or  recovered  a  judgment  thereon.  The  argu- 
ment then,  that  the  third  charge  was  calculated  to  tnial^if^  Hi^ 
jury,  is  not  well  taken.  But  if  such  is  its  character,  it  is  per> 
haps  worthy  of  consideration,  whether,  as  it  is  correct  in  tlia 
abstract,  it  was  not  incumbent  upon  the  defendant  to  ham 
additional  or  eq;>lanatory  instructions. 
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In  uuitmoting  the  juxy,  that  to  make  the  note  a  aatiafBotion  of 
the  aooonnty  there  should  have  been  an  express  agreement  to 
that  eBect,  it  is  clearly  true  that  the  oonrt  followed  some  ad- 
judged cases.  Whether  these  decisions  lay  do¥Fn  the  law  in 
terms  too  stringent,  we  will  not  stop  to  inquire,  since  it  is  clear 
(no  matter  how  this  may  be)  if  the  defendant's  intestate  was 
eyer  liable  on  the  account,  the  liability  is  undischarged  by  any- 
thing shown  at  the  trial.  The  agreement  between  Teny  and 
Lee  upon  the  withdrawal  of  the  one  and  the  coming  in  of  the 
other,  inured  to  Terry  and  not  to  the  creditors  of  the  firm  of 
which  he  had  been  a  partner,  and  he  alone  could  sue  for  its 
breach. 

To  entitle  a  party  to  maintain  an  action  upon  a  contract,  it 
must  have  been  made  with  him,  or  he  should  have  been  legally 
and  really  interested  in  it  when  made:  Dawea  ▼.  Peck,  8  T.  B. 
832;  Anderson  v.  Mbrtindale,  1  East,  497;  Skinner  ▼.  Stocks,  4 
Bam.  &  Aid.  437.  It  is  not  enough  that  he  have  an  equitable 
interest:  Shaw  t.  Sherwood,  Oro.  Eliz.  729;  AOen  t.  ImleU,  Holt, 
641;  Carnegie  v.  Waugh,  2  Dow.  &  By.  277;  PhiO^  t.  Baie- 
man,  16  East,  356.  There  can  be  no  question  that  a  party  may 
not  only  sue  upon  a  contract  made  by  an  agent,  previously  ap- 
pointed, but  he  may  in  some  cases  adopt  a  contract  made  for  his 
benefit:  Ker  v.  Oebome,  9  East,  878;  Otoen  t.  Bowen,  4  Oar.  & 
P. '93.  It  should  appear  that  the  plaintiff  is  the  only  person 
with  whom  the  contract  was  made,  or  in  whom  the  legal  interest 
was  vested  at  the  time  it  was  made;  for  all  parties  in  whom  the 
joint  l^gal  interest  in  a  contmct  is  vested,  must  sue  for  its 
breach;  and  this  though  it  was  made  with  several,  or  was  in 
terms  joint  and  several:  Wiihers  v.  Bireham,  3  .Bam.  &  Oress. 
264;  The  King  v.  Inhalnianls  of  Earl  ShiUon,  6  Dow.  &  By.  106; 
EoclesUm  v.  CUpsham,  1  Saund.  153.  If  however,  the  cause  of 
action  and  legal  interest  of  the  plaintiff  in  the  contract  be  joint, 
he  need  not  join  any  other  party,  though  the  words  of  the  con- 
tract made  another  person  jointly  interested. 

It  has  been  held  that  there  may  have  been  a  change  of  credit 
between  the  parties  which  will  entitle  the  plaintiff  to  recover, 
though  he  was  not  the  original  contractor  with  the  defendant; 
thus,  "  suppose  A.  owes  B.  one  hundred  dollars,  and  B.  owes 
0.  one  hundred  dollars,  and  the  three  meet,  and  it  is  agreed  be- 
tween them,  that  A.  shall  pay  0.  the  one  hundred  dollars,  B.'s 
debt  is  extinguished,  and  0.  may  recover  that  sum  against  A. :'' 
TaOock  V.  Barris,  3  T.  B.  180;  Hodgson  v.  Anderson,  8  Bam.  ft 
Oress.  856;  S.  0.,  6  Dow.  &  By.  736.    But  it  is  said  to  be  neoes* 
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Baxy  that  B/s  debt  ehould  be  extinguished  by  the  anangement: 
Wharton  t.  Walker,  4  Bam.  &  Cress.  163;  WUaon  v.  C<mpland,& 
Bam.  &  Aid.  228;  SpraU  t.  ITobhouse,  4  Bing.  178.  And  this  it 
is  said,  can  only  be  done  by  a  communication  between  all  the 
parties,  and  an  express  agreement  by  the  plaintiff  to  accept  the 
defendant  as  his  debtor:  Wharton  t.  Walker,  supra.  These  cita- 
tions furnish  principles  so  direct  and  explicit  to  show,  that  the 
plaintiffs  could  not  haye  maintained  an  action  upon  the<x>ntrBot 
between  Terry  and  the  defendant's  intestate,  that  it  is  needless 
to  amplify  the  point. 

This  conclusion  is  by  no  means  dedsiye  of  the  present  case, 
if  the  intestate,  after  his  initiation  into  the  firm,  became  liabte 
to  the  plaintiffs.  The  intestate,  it  will  be  observed,  authorized 
Abrahams  to  obtain  a  loan  of  money  from  the  plaintiffs,  upon 
the  faith  of  his  crop  of  cotton,  grown  in  1836,  to  be  shipped 
to  them.  A  loan  could  not  be  thus  obtained,  but  the  plaintiflii 
accepted  the  drafts  of  A.  L.  &  Co.,  and  thus  the  identical  object 
proposed  to  be  effected  by  the  loan  was  answered.  Now  it  is 
dear  that  this  transaction  was  not  consummated  according  to 
the  authority  which  L.  conferred  upon  A.,  but  it  was  done  in  a 
manner  to  subserve  the  same  purpose,  without,  so  far  as  the 
record  informs  us,  imposing  a  heavier  burden  upon  L.,  who, 
when  informed  by  A.  (shortiy  afterwards)  what  he  had  done, 
made  no  objection.  The  question  is,  whether  his  silence  shall 
be  construed  into  an  assent  to  what  A.  did. 

It  is  stated  to  be  a  well-established  rule,  that  where  a  man 
stands  by,  knowingly,  and  suffers  another  person  to  do  acts  in  his 
name,  without  any  opposition,  or  objection,  he  is  presumed  to 
have  given  an  authority  to  do  those  acts:  Story  on  Agency,  82, 
83.  It  is  competent  for  a  principal  to  ratify  the  unauthorized 
acts  or  omissions  of  his  agent;  especially  if  the  rights  of  third 
persons  are  not  thereby  prejudiced.  If,  therefore,  "the  prin- 
cipal, upon  a  full  knowledge  of  all  the  circumstances  of  the 
case,  deliberately  ratifies  the  acts,  doings,  or  omissions  of  his 
agent,  he  will  be  bound  thereby,  as  fully,  to  all  intents  and 
purposes,  as  if  he  had  originally  given  him  direct  authority  in 
the  premises,  to  the  extent  which  such  acts,  doings,  or  omissioui 
reach :''  Id.  234-253.  "  Slight  circumstances  and  small  matters 
will  sometimes  suffice  to  raise  a  presumption  of  a  ratification. 
But  whenever  the  acts  and  conduct  of  the  principal  are  incon- 
sistent with  any  other  supposition,  the  presumption  becomes,  of 
course,  far  more  violent  and  conclusive:"  Id.  247.  Long  acqui- 
escence, without  objection,  and  even  the  silence  of  the  prinlBzpal, 
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vnH  in  many  cases  amount  to  a  condusiYe  presomption  of  the 
ratification  of  an  unauthorized  act;  especially  ^here  such  acqui- 
eeoenoe  is  not  otherwise  accounted  for;  or  such  silence  is  either 
contcaiy  to  the  duty  of  the  principal,  or  it  has  a  tendency  to 
mislead  the  other  side.  As  an  example  it  is  said,  ^' where  an 
agent,  without  authoriiy,  had  compromised  a  debt  of  his  prin- 
cipal, who,  after  knowledge  of  the  fact,  made  no  objection,  and 
acquiesced  for  a  length  of  time  in  the  act,  he  was  held  bound 
by  it  Where  an  agency  actually  exists,  the  mere  acquiescence 
may  well  give  rise  to  the  presumption  of  an  intentional  ratifica- 
tion of  the  act:"  Id.  248,  249.  "  If  the  principal,  having  re- 
ceived information  by  a  letter  from  his  agent,  of  his  acts  touch- 
ing the  business  of  his  principal,  does  not,  in  a  reasonable  time, 
express  his  dissent  to  the  agent,  he  is  deemed  to  have  approved  his 
acts,  and  his  silence  amounts  to  a  ratification  of  them:''  Id.  260, 
251;  1  liT.  on  Agency,  50;  Wood  t.  MyCain,  7  Ala.  800  [42  Am. 
Dec.  612],  and  citations  there  made;  Vtanna  t.  Barclay,  8  Cow. 
281;  BeU  t.  Cunmngham,  8  Pet.  69, 81;  Vhited  States  t.  Snyder^ 
4  Wash.  0.  0.  559;  JEhrick  t.  Joknaon,  6  Mass.  198;  Amory  t. 
EamiUon^  17  Id.  103;  Richmond  Man,  Co.  t.  Starks^  4  Mason, 
296;  TerrU  v.  Flower^  6  Mart.  (La.)  584;  Bogen  v.  Knedand,  18 
Wend.  114;  Paley  on  Agency,  171,  172;  Prince  v.  Clark,  1 
Sam.  k  Cress.  186.  This  view  of  the  law,  as  sanctioned  hj  the 
lighest  authority,  is  quite  satisfactory  to  show,  that  the  jury 
might  have  inferred  that  the  intestate  ratified  the  act  of  A.  as 
bis  agent,  in  obtaining  the  acceptance  of  the  plaintiffs  upon  the 
drafts  of  A.  L.  k  Co.  This  being  the  case,  and  the  note  which 
was  given  by  A.  upon  liquidating  the  plaintiffs*  account  for  ad- 
vances, etc. ,  Aot  being  obUgatoxy  upon  the  intestate,  or  accepted 
by  the  plaintiflffl  as  an  absolute  payment,  we  can  conceiye  of  no 
objection  to  the  maintenance  of  the  present  action. 

In  respect  to  the  items  in  the  plaintiffs'  account,  with  which 
the  intestate  was  chargeable,  but  for  which  A.  individually,  or 
in  connection  with  the  other  members  of  his  firm,  was  liable,  it 
may  be  remarked,  that  they  do  not  amount  to  as  large  a  sum  as 
was  collected  upon  the  judgment  against  A..  In  addition  to  the 
costs,  A.  testifies,  that  one  thousand  seven  hundred  and  one 
dollars  was  made  by  the  sale  of  his  property  to  satisfy  that  judg- 
ment. This  is  too  clear  to  warrant  the  inference  that  the  estate 
of  A.  L.  k  Co.  was  thus  seized  and  sold;  if  such  were  the  case, 
the  defendants  in  the  case  at  bar,  could  claim  a  deduction  pro 
tanto,  from  so  much  of  the  account  as  A.  L.  &  Co.  were  jointly 
liable  to  pay.    But  as  the  judgment  was  against  A«  individu- 
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aQy,  who  was  reaponaible  for  the  entiie  aooonnty  and  his  aep* 
axate  property  was  devoted  to  its  payment,  it  was  competent  for 
the  plaintiflh  so  to  apply  the  credit  as  to  extingoish  first  the 
items  of  the  account  with  which  A«  or  A.  &  T.  were  chaxge- 
able.  It  is  difficult  to  perceive  of  any  reason  why  the  neglect 
of  the  plaintifls  to  sue  A«  more  promptly,  should  affiact  the  lia- 
bility of  L.  They  were  both  primaiy  debtors,  and  if  L.  had 
desired  a  more  speedy  collection,  he  should  have  paid  the 
plaiiitiflh  to  the  extent  of  his  responsibility,  and  have  sought 
reimbursement  from  A.  of  his  proportion  of  the  debt. 

The  admission  by  the  plaintiffs,  that  the  plea  which  denied 
that  the  note,  declared  on  in  the  three  first  counts  of  the  dec- 
laration, was  made  by  the  intestate,  or  by  his  authority,  was 
true,  would  have  barred  another  action  thereon  against  his 
representatiYe.  The  judgment  upon  this  plea  being  matter  of 
record,  would  itself  have  been  condusive  in  their  &Tor.  It  is 
equivalent  to  a  cancellation,  and  if  this  be  necessazy,  where  the 
party  insisting  on  it  is  not  liable  on  the  note,  it  may  be  regarded 
J  a  substitute;  especially  where  a  judgment  has  been  recovered 
jpon  it  against  Uie  party  chazgeable,  so  as  to  merge  it»  and 
*Qake  a  part  of  the  file  in  that  suit. 

We  have  gone  quite  beyond  the  questions  arising  upon  the 
ehaiges  given  and  refused.  But  we  have  done  so  in  deference 
to  the  aiguments  of  counsel.  The  result  of  what  we  have  said 
is,  the  judgment  must  be  affirmed. 


Patmsxt  bt  Nora:  See  /ohm  v.  /oAhmm,  88  Am*  Deo.  760^  note  784, 
iHiere  other  oiiee  aie  ooUeoted. 

K4nna4Tiov  or  Aofs  or  Aoxirr,  What  Amousib  tot  Sao  IhtpmM  Um 
V.  BOarn^  Ufg^  Cbi ,  87  Am.  Deo.  203;  PUte  v.  BhdnH^  80  U.-718l»  sole  71t| 
nolo  to  MeDowSL  v.  akmpmm^  87  Id.  843. 


Bbbweb  v.  Seboko'b  Ezbodtobs. 

[lOAlOBAKAtMl.] 

To  AuTBOBUBB  Rboovibt  IK  Drdtus  AGAINST  AK  BxaoiraoB,  pisiiiliff  ibsbI 
prove  not  only  hii  own  property  in  the  thing  sned  for,  but  the  powawine 
of  the  teetator,  m  well  as  that  of  the  exeoator. 

BiUi  OF  BzoimoNS  should  Ricits  so  Much  or  tkb  Bvidsnub  as  la  neo* 
essary  to  show  whether  or  not  there  was  error  in  the  chaige  ezoeptod  to. 

Plba  or  General  Ibsus  Admits  that  Dicla&ation  Statu  CKmd  Gauss 
or  AcnoN,  and  when,  in  sach  a  case,  the  plaintiff  proves  what  he  has 
undertaken  to  prove,  he  is  entitled  to  a  yerdiot,  though  the  ooart  shoald 
afterwards  arrest  the  judgment  for  the  defectiveness  of  the  deolaratioii. 
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Ebbob  to  the  oirouit  ooart  of  Fayette.  Detinue.  The  oonrt 
ohaiiged  the  jury  that  the  plamti£F  could  not  recover  in  this  ac« 
tion,  because  he  had  sued  the  defendants  in  their  representatiTa 
oapadty.    The  other  facts  appear  from  the  opinion. 

L.  Clarkf  for  the  plaintiff  in  error. 

P.  Martin  and  B.  W.  HunHngton,  for  the  defendants  in  error. 

By  Court,  GoixiBBy  0.  J.  To  entitle  the  plaintiff  to  recoTer  in 
an  action  of  detinue,  he  must  prove  not  only  his  ovm  properly 
in  the  goods,  but  the  detainer  by  the  defendant;  for  the  deten- 
tion is  the  gist  of  the  action.  It  has  therefore  been  held,  that 
detinue  does  not  lie  against  the  executor  of  a  bailee,  who  has 
destroyed  the  chattel:  Bull.  N.  F.  60;  and  if  there  be  several  ex- 
ecutors, and  one  only  has  the  possession,  the  action  must  be 
brought  against  him  alone:  Bro.  Abr.,  tit.  Detinue,  pL  10;  1 
Saund.  PI.  and  Ev.  436;  Oledstane  v.  JeweU^  1  Oromp.  &  J.  665; 
B.  0.,  1  Tyrw.  446;  1  Price's  P.  0.  71;  2  Stark  Ev.  498-406; 
itifen  V.  J9iir2an,  6  Leigh,  42.  In  MmseiTdAdminiairator  v.  Israel, 
8  Bibb,  610,  it  was  said,  that  where  goods  are  bailed  to  a  testa- 
tor, or  intestate,  upon  a  .contract  to  deliver  them,  or  where  he 
sells  and  agrees  to  deliver  specific  articles  at  a  future  day,  and 
the  goods  come  to  the  hands  of  the  executor  or  administrator, 
there  is  no  room  to  doubt  the  liability  of  the  latter  in  an  action 
of  detinue.  In  such  case,  the  reciprocal  right  and  obligation  is 
■dd  to  arise  ex  conirachi.  Although  there  may  be  more  room 
to  doubt  the  propriety  of  the  action  where  the  obligation  to  de- 
fiver  the  goods  does  not  arise  from  contract,  yet  it  is  said  even 
in  such  case,  where  the  goods  are  detained  by  the  defendant  ai 
executor  or  administrator,  there  seems  to  be  no  substantial  rea- 
son why  he  should  not  be  sued  in  the  character  in  which  he  de- 
tains them.  **  Upon  the  score  of  authority,  the  propriety  of  the 
action  admits  of  no  doubt;  for  it  is  settied  where  goods  were 
taken  away  and  remained  in  specie  in  the  hands  of  the  wrong- 
doer or  his  executor,  that  replevin  or  detinue  would  lie  against 
the  executor  to  recover  them:''  1  Ohit.  PI.  119;  WkeaUey  v.  Lane^ 
1  Saund.  216  a;  Le  Maean  v.  Dixon,  W.  Jones,  173, 174. 

So  it  has  been  held,  that  the  action  of  detinue  is  given  in  respect 
to  the  supposed  possession  of  the  defendant,  and  therefore  will 
not  lie  where  he  has  never  had  it:  AUen  v.  Harlan,-6  Leigh,  42.  In 
that  case  the  learned  judge  who  delivered  the  opinion  of  the  court 
remarks:  '^  On  the  first  suggestion  of  the  question,  I  was  some- 
what doubtful  whether  the  action  of  detinue  (in  which  the  tes- 
tator might  have  waged  his  law:  8  Bl.  Com.  162,  846),  would  lie 
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agunst  an  executor  upon  the  detention  of  his  testator.  It  seems, 
however,  unquestionable  that  it  does;  and  the  declaration  charges 
the  finding,  or  bailment  and  detention  bj  the  testator,  and  the 
subsequent  possession  and  detention  by  the  executor;  and  this 
last,  as  we  have  seen,  is  altogether  essential.  See  Bastall's  En- 
tries,  210;  7  Wentworth,  647,  648.  But  still  it  does  not  lie  un- 
less the  executor  has  possession:  Wheatley  t.  Lane,  1  Saund.  216, 
■ote  1;  Bro.  Abr.»  Detinue,  19;  8  Yin.*Abr.,  Detinue,  D.,  pi.  1, 
4;  D.  5,  pi.  19;  B.  2,  pi.  1." 

She  question  considered  in  6  Leigh,  was  again  argued  and 
*daborately  eonsidered  in  CaUetfa  Eo^rs  t.  JSuMeK,  reported  ia 
tiie  same  Tolume,  page  344.  The  opinions  of  the  judges  were 
deliTered  BeriaHmy  and  all  concurred  in  these  conclusions:  1. 
The  thing  sued  tor,  which  is  demanded  tn  specie,  must  have 
coma  to  the  honda  of  the  executor  himself,  and  be  detained  hf 
him  to  justify  an  action  of  detinue  against  him;  and  the  ques- 
tion is  asked, ''  If  the  thing  be  destroyed,  so  that  it  nerer  haa 
been,  and  noTer  can  be  in  the  possession  of  the  executor,  whj 
should  he  be  chargeable  with  the  redelivexy  of  it,  either  persoa- 
elly  or  as  executor  f  In  such  case  the  action  for  money  had  and 
leeeiTed,  according  to  the  case  of  HaiMy  y.  Trott,  1  Cowp.  877^ 
liea  against  the  executor  to  recorer  the  value.  And  it  is  most 
probable  that  troTer  also  lies  under  the  equity  of  our  statute, 
which  is  an  enlargement  of  the  statute  4  Edw.  HE.,  c.  7,de6omt 
Mporto^  2.  That  in  an  action  of  detinue  against  an  executor, 
it  is  absolutely  necessary  to  show  that  the  testator  had  possenh 
aion  of  the  prox»eriy  before  his  death.  3.  That  although  an  ex- 
ecutor or  administrator  is  chargeable  as  such,  where  he  hM 
Bocceeded  to  the  possession  of  a  chattel  which  the  testator,  or 
intestate,  enjoyed  up  to  the  time  of  his  death,  yet  one  having  a 
superior  legal  title,  may  at  lus  election  maintain  an  action  of 
detinue,  charging  him  in  his  representative  or  individual  capae* 
ity.  See  also  3  Com.  Dig.  364,  D;  Arnold  v.  BeU,  1  Hayw.  398; 
SmUh  V.  Wiggins,  3  Stew.  221;  Darned  v.  Cobb,  Mart.  (N.  O.)  42; 
&  C,  Id.  77. 

The  remark  in  Smsy.  Canfidd,  2  Ala.  555,  that  detinue  '^  oonld 
not  be  sustained  against  an  executor  or  administrator,  as  such,  al- 
though the  possession  might  be  cast  on  him  in  his  representative 
capacity,"  is  most  clearly  a  dictum,  the  correctness  of  which  is 
wholly  immaterial,  in  the  dededon  of  any  point  which  arose  or  was 
considered  in  that  case.  It  might  have  been  stricken  out  withovft 
marring  the  opinion,  and  the  analogy  would  have  been  quite  as 
striking,  which  the  court  there  drew  between  a  bill  in  equil;f  ta 
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redeem  a  cliattel  mortgaged,  and  an  action  of  detinue  by  &e 
tnortgagor,  with  the  view  of  showing  that  the  statute  of  limita- 
tions which  barred  the  latter,  applied  in  like  manner  to  the  for* 
tner.  This  dictum  can  not  restrict  our  inquiries,  and  we  mui# 
consider  the  question  presented  as  if  it  were  res  iniegra. 

In  the  case  at  bar,  the  eyidence  recited  in  the  bill  of  excep* 
tions  shows,  that  the  plaintiff  proved  a  right  of  property  in  him* 
self,  and  the  detention  of  the  slaves  by  the  defendante;  and  tluti 
the  latter  gttve  evidence  to  show  the  property  was  in  their  tefito" 
lor.  It  can  not  be  inferred  from  this  recital  of  the  evidenoe,  tliafc 
I3ie  testetor  was  in  possession  of  the  slaves  at  the  time  of  fail 
death,  or  that  his  title  was  paramount  to  the  plaintifTs.  Them 
is  no  role  of  construction  applied  to  bills  of  exception,  which 
authorizes  us  thus  to  extend  the  scope  of  the  defendant's  ev^ 
dence.  But  if  the  language  were  so  doubtful  as  to  make  it  neo- 
essaiy  te  employ  any  principle  of  interpretation,  intendmefllB 
ibould  be  indulged  most  strongly  against  the  party 'excepting, 
and  in  favor  of  the  ruling  of  the  primary  court.  Aeoording  to 
the  Virginia  cases,  which  rest  upon  authorities  numerous  and 
isniform,  it  was  an  essential  element  in  the  plaintiffs^ase,  to  en- 
litle  him  te  a  judgment  de  bords  testatoris^  to  show  not  only  the 
defendant's  possession,  but  the  possession  of  their  testator  alsa; 
and  a  failure  of  proof  upon  this  point,  was  fatal  to  his  right  to 
recover  against  them  in  their  representetive  character.  Thus 
far  at  least  these  oases,  we  think,  lay  down  the  law  correctly; 
and  if  there  was  no  proof  of  the  testator's  possession,  and  the 
pleadings  were  properly  framed,  we  can  conceive  of  no  objec- 
tion to  the  charge  of  the  court.  *  The  practice  which  too  ex- 
tensively prevails,  of  setting  out  records  and  other,  writiiigs  in 
extenso;  and  sometimes  of  reciting  at  large  all  the  oral  testi- 
mony, is  productive  of  no  benefit  to  either  party;  while  it  makes 
the  case  more  difficult  to  be  understood,  imposes  additional 
labor  upon  the  appellate  court,  and  adds  to  the  cost  which  must 
be  paid  by  the  one  party  or  the  other.  Yet  where  a  charge  to 
the  jury  depends  upon  the  evidence  which  was  adduced,  and  is 
proper  or  otherwise  according  to  the  proof,  the  bill  of  excep- 
tions should  recite  so  much  of  the  evidence  as  shows  the  erroir 
of  the  charge,  in  order  to  authorize  a  reversal  of  the  judgment., 

But  the  declaration  is  not  so  framed  as  to  entitle  the  plaintiff 
to  a  judgment  against  the  defendante  as  executors.  It  merely 
chaises  them  upon  their  own  possession  and  detention,  without 
alleging  anything  in  respect  to  the  testetor's  right  of  property, 
or  possession.    The  plea  of  *'non  detine^*  merely  denied  the 
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allegatioiiB  of  the  dedaxation,  yiz.,  the  right  of  property  in  the 
plaintiff,  and  the  detention  bj  the  defendants.  To  these  points 
the  bill  of  exoeptions  shows  that  the  plaintiff  offered  eridenoe^ 
and  if  it  was  satisfactory  to  establish  them,  he  was,  nnder  his 
declaration,  entitled  to  a  yerdict;  whether  upon  this  Terdiot,  he 
woald  be  entitled  to  any  judgment,  we  need  not  inquire;  yet  we 
think  it  clearly  inferable  from  what  has  been  said,  that  the  de- 
fendants could  not  be  charged  in  their  repreaentatiye  char- 
acter. Where  the  defendant  pleads  the  general  issue,  he  admits 
for  the  purposes  of  the  trial,  that  the  declaration  discloses  a 
good  cause  of  action,  and  when,  upon  this  state  of  the  plead- 
ings, the  plaintiff  proyes  what  he  has  undertaken  to  do,  he  is 
entitled  to  a  verdict,  although  the  court  may  afterwards  arrest 
the  judgment  for  the  defeotiyeness  of  the  declaration. 

We  haye  not  failed  to  obserre  in  the  record,  that  the  defend- 
ants  demurred  to  the  declaration,  and  their  demurrer  was  over- 
mled  preyious  to  pleading  the  general  issue,  but  in  the  pos- 
ture in  which  the  case  comes  before  us,  we  are  not  permitted 
to  reyise  the  judgment  on  demurrer.  What  we  haye  said  will 
indicate  to  the  parties  the  proper  course  of  proceeding.  It  re- 
mains but  to  add,  the  judgment  is  reyersed,  and  the  eaoas 
xemanded. 

DsmruB  AOAatn  Bzsodtob,  wbut  MAiNTAnrABLs:  See  AUm*9  Mr  y. 
Harlan*9  AdnCr,  29  Am.  Deo.  205.  In  Eadp  ▼.  Bo^  12  Ala.  68S,  thapria- 
«ipal  OMe  11  cited  to  the  point  that  detinae  is  maintainable  against  an  exeo- 
ator  in  hie  reproeentatiye  capacity,  npon  an  allegation  that  the  chattel  sued 
lor  wae  in  poeeeeiion  of  the  testator,  and  after  his  death  came  to  the  poies 
skm  of  his  executor.  « 

Bn«L  ov  BxoiFTioiis,  What  must  Stati:  See  Pedm  y.  Moortf  21  Am. 
Dec  649;  ilTeiM  y.  Ailbm,  28  Id.  286;  Netd  y.  Sommdermm,  41M,  609L 
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Taylob  V.  Spbabs. 


Dbiiavb  AMD  RjoruBAL  ABC  Nbcsssabt  TO  AoRov  AOUBir  AK  Aoton 
and  attorney  In  faot  for  money  reoeiYed  by  him  for  tlieiiM  of  tlie  plainiift 

DmAVD  BT  PnsoN  Othkb  thak  PLAnrmv,  Whosi  AuTHOBiTr  is  voi 
Sbowv,  for  money  received  by  defendant  to  the  plalntUTa  nae,  and  a 
refoaal  to  pay  it  over  to  each  person,  do  not  oonatitate  a  anlMmit  de- 
mand and  refoaal  to  soatain  an  action  against  the  defnidant. 

Flaihtiif  Aluoino  Nxw  Pbomzbs  to  &BMOVB  SfCAXUTOBT  Bab  niiil 
prove  the  fact  thns  alleged  to  entitle  him  to  a  verdiot. 

BuBDBN  ov  Pboov  ON  Iflsus  ov  SxATDTB  ov  LDfiTATioire  rsats  on  the 
plaintiff;  and  an  instmction  that  the  plea  of  the  atatnte  la  an  afllimatlTa 
pka  on  the  part  of  the  defendant,  and  that  in  order  to  awl  hinaalf  6t 
it  he  must  Introdnoe  proof  to  soatain,  la  emneoiia. 

Ebbob  to  the  Jefferson  conniy  eixouit  court  The  opinion 
■latee  the  case. 

Tdl^  for  Uie  plaintiff. 

Oumndna  and  Hoyden,  oonira. 

By  Court,  Oldham,  J.  This  was  an  action  of  aunm/mU, 
farooght  by  Spears  against  Taylor,  for  the  reooTeiy  of  a  sum  of 
mon^  reoeiTed  by  the  defendant  of  one  John  D.  Moseby  for 
the  nee  of  the  plaintiff.  The  defendant  filed  two  pleas,  the  first, 
rum  a88wmp9U,  to  whioh  issue  was  joined,  and  the  second,  that 
the  canse  of  action  did  not  accme  within  three  years  next  before 
the  institution  of  the  soit.  To  this  plea,  the  plaintiff  filed  two 
replications:  1.  **  That  the  defendant,  on  the  tenth  day  of  De- 
oembur,  a.  n.  1844,  by  his  written  acknowledgment  admitted 
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that  the  said  demands  in  said  declaration  mentioned  were  justly 
doe;"  and,  2.  **  That  within  three  years  next  before  the  instita- 
tion  of  this  suit  the  def  endant,  by  his  written  promise,  acknowL 
edged  that  the  said  demands  in  the  said  declaration  mentioned 
were  just  and  unpaid,  and  obligated  himself  thereby  to  pay  the 
same  to  the  said  plaintiff." 

The  first  plea  denies  the  plaintilTs  cause  of  action  generally, 
and  to  entitle  him  to  a  verdict  upon  that  issue,  he  should  have 
proved  the  receipt  of  the  mon^  by  Taylor,  which  was  done; 
but  it  having  been  received  by  him  as  agent  and  attorney  in  fact, 
no  cause  of  action  accrued  against  him  until  demand  made  after 
the  receipt  of  the  money,  and  a  refusal  by  him  to  pay  it  over. 
The  rule,  as  laid  down  in  Sevier  v.  HoUidayt  2  Ark.  512,  and 
Palmer  S  Souihmayd  v.  Ashley  S  Bingo,  8  Id.  75,  is  strictly  ap- 
plicable to  this  case.  The  evidence  establishes  the  receipt  of 
the  money,  but  is  wholly  insufficient  in  establishing  a  legal  de- 
mand and  refusal  to  pay.  Byers  swore  **  that  he  demanded  the 
amount  of  money  claimed  in  the  declaration  within  twelve  months 
next  before  the  conmiencement  of  this  suit,  and  that  Taylor  refused 
to  pay  it."  He  does  not  state  that  he  was  authorized  by  Spears 
to  make  the  demand  in  question,  or  that  he  made  it  in  his  name, 
or  as  his  agent  or  attorney.  Taylor  might  with  propriety  refuse 
to  pay  the  money  to  a  person  who  had  no  authority  to  receive 
it,  and  whose  receipt  would  be  no  acquittance.  The  evidence 
is  defective  in  another  respect  in  not  showing  whether  the 
money  was  demanded  before  or  after  the  receipt  of  it  by  Taylor. 
The  finding  of  the  jury  upon  this  issue  was  wholly  unwarranted 
by  the  evidence. 

The  counsel  on  both  sides  seem  to  have  misapprehended  the 
questions  involved  in  the  issues  raised  upon  the  plea  of  the  stat- 
ute of  limitations.  The  replications  admit  that  the  cause  of 
action  did  accrue  more  than  three  years  next  before  the  com- 
mencement of  the  suit,  and  attempt  to  avoid  the  effect  of  the 
statute  by  averring  an  acknowledgment  and  a  new  promise  in 
writing  within  three  years.  The  only  question  thus  raised  is 
whether  such  an  acknowledgment  and  promise  were  made  by  the 
defendant,  as  to  which  no  proof  whatever  was  introduced.  It 
was  incumbent  upon  the  plaintiff  to  establish  the  facts  thus 
alleged  by  him  to  entitle  him  to  a  verdict:  and  having  wholly 
failed  to  do  so,  the  verdict  in  his  favor  upon  these  issues  was  in 
the  absence  of  all  testimony. 

The  instruction  given  by  the  court  to  the  jury  **  that  the  plea 
of  the  statute  of  limitations  was  an  affirmative  plea  on  the  part 
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of  the  defendant,  and  that  if  proof  was  not  introduced  in  the 
case  sufficient  to  sustain  the  plea  by  the  plaintiff,  the  defendant 
then  in  order  to  avail  himself  of  it  must  introduce  proof  to  su»* 
tain  it,''  was  erroneous,  and  should  not  have  been  given  for  sev- 
eral reasons.  In  the  first  place,  the  fact,  whether  the  cause  of 
action  had  accrued  within  three  years  was,  as  has  already  been 
shown,  not  in  controversy,  but  it  was  admitted  by  the  pleadings 
that  it  had  not;  and  if  that  fact  had  been  put  in  issue  by  a  trav- 
erse of  the  facts  alleged  by  the  plea,  the  burden  of  proof  rested 
upon  the  plaintiff,  and  not  upon  the  defendant,  as  stated  by  thei 
eonrt  The  rule  is  thus  laid  down  in  2  Stark.  Ev.  888:  **  On  iasuct 
taken  on  the  plea  of  the  statute  of  limitations  that  the  cause  of 
action  accrued  within  six  years,  the  burden  of  proof  lies  on  thet 
plaintiff,  and  he  must  prove  a  cause  of  action  witiiin  the  limit. 
After  proof  of  the  cause  of  action.itself ,  he  must  show  the  com- 
mencement of  the  action  according  to  the  issue  taken/'  But,  at 
before  stated,  no  such  issue  was  taken  upon  the  plea  in  the  casa 
before  the  court;  and  the  instruction,  had  it  been  correct  in 
point  of  law,  being  inapplicable  to  the  case  and  well  calculated 
to  mislead  the  jury,  should  have  been  refused.  For  these  rea- 
flons  the  judgment  must  be  reversed  and  the  cause  remanded. 


CoiiLioniro  Aaxnr  n  Liablx  to  Action  without  Dskahb:  LUUe  v, 
Ho^t  40  Am.  Deo.  360,  and  note  referring  to  previous  cases  in  this  series,  In* 
Tolving  the  subject  of  the  necessity  of  demand  before  bringing  aotioii. 

BATmoATiON  ov  Dkmaio)  ^Iadb  bt  Onb  P(;bpobtx50  to  act  for  anothcK 
nay  be  made  by  the  latter  by  adopting  the  action  founded  upon  such  demandi 
Town  ^fOrofixm  v.  FoUantbeey  41  Am.  Deo.  736. 

Kxw  Pbomihbh  and  Acknowlbdomxnts  OBNxaALLT:  See  Jokmon  ▼. 
Bomethea,  30  Am.  Dec  347;  ElUoU  ▼.  LeaJce^  31  Id.  314;  SutUm  v.  Barrtus, 
88 Id.  246$  ClarkY.  CZarit,  35  Id.  676;  Homer  ▼.  /roine,  88 U.  768;  Raine^ 
T.  Link,  40  Id.  411;  Powers  v.  SotUhgate,  Id.  601;  MuH^ord  v.  i^rmman,  41 
U.  682}  Lowthtrr.  ChappOi,  42  Id.  643. 


DiOBSOK  V.  BUHK. 


[1  Bhouib,  412.] 

PUi4  GKABonro  Illboautt  ot  Considbbation  mnxr  Avbb  «bb  Facts 
oonstitathig  the  illegality;  a  general  plea  alleging  fllsgiJity  will  not  be. 
allowed. 

BnoAurr  mat  bb  Xupbaohbd  by  Osbxbaii  Puba  Auoonro  Ko  Oonhih 
bratiov. 


Dbt  OB  a  writing  oUigBtory.    The  defendant  pleaded  thai 
ilNie  1VB8  no  oooflideEation.    The  plainiaff  demnned  to  the  ple% 
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on  the  gxoiind  that  it  was  genezal  and  not  special,  and  did  not 
set  out  the  tacts  how  and  why  there  was  no  oonsidexation.  The 
demurrer  was  sustained,  and  defendant  dedining  to  amend  or 
plead  further,  judgment  was  rendered  for  the  plaintiff.  The 
defendant  appealed. 

D.  Walker^  for  the  appellant. 

E.  H.  English^  contra. 

By  Oourfc,  Johhsov,  0.  J.  The  appellant  contends  that  the 
droait  court  erred  in  sastaining  the  appellee's  demurrer  to  his 
plea  of  no  consideration.  The  plea  is  in  general  terms,  that  the 
instrument  sued  upon  was  executed  without  any  consideration 
whatever.  The  appellee,  on  his  part,  insists  tiiat  the  plea  is 
wholly  insufficient  in  law,  as  there  is  an  entire  £ulure  to  set  up 
any  &cts  which  would  go  to  show  a  want  of  consideration.  The 
seventy-fourth  section  of  chapter  116,  enacts  that  "  in  any  suit 
founded  on  any  instrument  or  note  in  writing  under  the  seal  of 
the  person  charged  therewith,  the  defendant  may  hy  special  plea, 
impeach  or  go  into  the  consideration  of  such  writing  in  the 
same  manner  as  if  such  writing  had  not  been  sealed.''  The 
Kentucky  statute,  passed  in  1801,  is  substantially,  if  not  liter- 
ally, the  same  as  the  one  referred  to;  and  consequently  adjudica- 
tions upon  the  one  are  strictly  applicable  to  the  other.  In  the 
case  of  Biidd  y.  Hanna,  4  T.  B.  Mon.  531,  the  court  say  that  ''as 
early  as  1814,  in  the  case  of  BcUaton  and  Sebastian  v.  BuUitta,  8 
Bibb,  261,  the  plea  of  no  consideration  to  an  obligation  was 
judged  permissible  under  the  statute  authorizing  the  defendant 
by  a  special  plea,  to  impeach  or  go  into  the  consideration  of  such 
bond  in  the  same  manner  as  if  said  writing  had  not  been  sealed. 
That  decision  has  been  followed  in  many  cases.  It  has  become 
a  role  of  contracts,  the  known  and  long-standing  doctrine  of 
pleading,  so  settled  that  we  do  not  feel  ourselves  at  liberty  to 
overtom  it."  The  same  doctrine  has  been  recognized  and  acted 
upon  by  the  same  court  in  a  series  of  decisions:  See  Bixme  v. 
8hac1def(yrdy  4  Bibb,  68;  Coleman  v.  Harper,  1  A.  E.  Marsh.  602; 
GoyWe  Eafrs  v.  Fowler,  8  J.  J.  Marsh.  478.  If  the  plea,  instead 
of  denying  any  consideration  whatever,  had  charged  an  illegal 
consideration,  either  because  it  was  mcHum  in  8e  or  mahimpro^ 
kUntum,  as  for  future  illicit  cohabitation,  gaming,  or  usury,  it 
would  have  been  necessary  to  aver  the  facts,  so  that  the  plaintiff 
might  be  notified  of  the  specific  ground  of  defense,  and  the 
court  might  be  aUe  to  determine  on  the  facts  stated,  whether 
the  consideration  was  illegal  or  not;  and  consequently,  whetfaev 
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Ihe  matter  xeEed  on  in  the  defenae,  oonld  bar  the  action.  In 
each  a  case  a  defendant  wonld  not  be  allowed  to  plead  generally 
that  the  oonaideration  was  Tidous  or  illegal.  This  would  be 
pleading  a  deduction  of  law,  and  not  the  matter  of  f^t  from 
which  the  oondasion  of  law  may  be  drawn  by  the  court  The 
statute  authorises  specialties  to  be  impeached  by  plea  in  the 
same  manner  as  writings  without  seal  were  impeadiable  at  com- 
mon law.  It,  therefore,  allows  a  plea  denying  that  there  was 
any  consideration  in  fact,  or  a  plea  showing  the  consideration 
had  failed. 

The  rule  laid  down  in  the  case  of  HifMon  et  oZ.  t.  Dutin^  5 
Ark.  895  [41  Am.  Dec.  100],  can  not  be  considered  as  having 
any  analogy  to  the  case  now  before  us.  In  that  case,  the  de- 
fendant interposed  a  general  plea  of  fraud,  and  the  court  Teiy 
correctly  pronounced  it  bad,  because  the  party,  whose  conduct 
is  sought  to  be  impeached,  has  an  unquestionable  right  to  be 
apprised  of  the  facts  which  constitute  the  fraud;  otherwise  he 
might  be  taken  by  surprise  on  the  trial.  The  plaintiff  below  in 
this  case  could  not  possibly  be  taken  by  surprise  by  the  plea, 
because  he  is  presumed  to  know  the  consideration.  The  case  is 
wholly  different  where  the  defense  is  either  fraud,  or  failure  of 
consideration,  as  the  plaintiff  can  not  be  presumed  to  know 
how  the  £ulure  happened,  or  in  what  the  fraud  consists;  and  it 
is,  therefore,  too  uncertain  to  require  from  him  a  replication* 
A  plea  that  the  consideration  had  £uled,  without  showing  how, 
is  not  good:  Ocieman  t.  Harper^  1  A.  K.  Marsh.  602.  The  rea- 
son assigned  by  the  court  is,  that  the  plea  is  too  uncertain. 
This  is  one  yexy  good  reason;  but  another  as  good,  and  perhaps 
better,  might  be  added  to  it,  and  that  is,  that  whether  the  con- 
sideration had  failed  or  not,  must  be  determined  by  the  law 
from  facts;  and  it  is,  therefore,  necessazy  that  the  facts  should 
be  stated  by  the  plea:  See  EarriKn  v.  WUson,  2  Marsh.  546. 
If  the  facts  are  set  forth,  they  may  not  amoimt  to  a  failure  of 
consideration,  and  if  so,  the  court  would  decide  that  the  plea 
is  ineflfiBctuaL 

We,  therefore,  think  it  dear,  from  the  whole  current  of  au- 
thorities, that  the  plea  of  the  defendant  bdow  is  suffident  in 
law,  and  that  consequently  the  drouit  court  erred  in  sustaining 
the  demurrer  to  it.  For  this  reason,  we  think  that  the  judgment 
of  the  circuit  court  of  Benton  county  heroin  rendered,  ought  to 
be  rerenied. 

Judgment  rerenied. 
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GsimuL  Pisa  or  Fbavd  is  BA]>.^The  ptrty  whose  «oiidnot  it  aooghk  te 
be  impeached,  has  a  right  to  be  appriaed  of  the  facta  which  oonetiHite  the  al* 
leged  fraad:  Hpnmm  ▼.  Ditim,  41  Am.  Dec  100,  and  note. 

PUEA  TEAT  BoVB  WAS  MaDX  WITHOUT  CONSIBBBATIOir,  IS  GoOD  in  Ala- 

Ibama:  Giles  v.  WUHams,  37  Am.  Dec  682;  and  in  CaOm  t.  Home,  84  Ark. 
172,  the  principal  case  was  cited  to  the  point  that  a  plea  of  no  oonaidetatioiiy 
without  stating  the  eizonmrtanoee  attending  the  ezeontioa  of  the  oontnol 
aoodon,  iagood. 


Staiton  V.  Newoomeb. 

[1  Baeum,  451.] 

Wbit  ov  SnmroNS  bung  Unskalbd  is  a  Mebs  Kulutt,  and  aa  such  la- 
poeea  no  legal  obligation  npon  the  defendant  to  appear  and  defend 
jigainst  the  action;  in  such  a  case,  a  judgment  rendered  against  the  de- 
fendant by  default  is  erroneous. 

Assuicpsrr  by  Newcomer.  The  defendant  not  having  answered, 
judgment  by  default  was  rendered  against  him.  The  writ  of 
summons,  as  copied  into  the  transcript,  did  not  have  the  official 
seal  attached.  A  motion  to  set  aside  the  default  was  oyermled, 
and  the  defendant  appealed. 

Pike  and  Baldwin^  for  the  appellant. 

By  Court,  Oldham,  J.  It  is  contended  by  the  appellant  that 
the  summons  sued  out  against  him  in  this  case  is  null  and  void, 
and  that,  consequently,  he  was  under  no  legal  obligation  to  appear 
in  obedience  to  its  mandate.  The  transcript  sent  into  this  court 
is  presumed  to  be  a  true  and  perfect  copy  of  the  original,  and 
if  so,  it  totally  fails  to  confer  any  jurisdiction  over  the  person 
of  the  appellant.  The  statute  requires  all  writs  issuing  out  of 
any  court  of  record  to  be  sealed  with  the  judicial  seal  of  such 
court.  It  is  apparent,  upon  inspection,  that  no  seal  is  affixed  to 
the  writ,  nor  is  there  any  excuse  offered  by  the  clerk  for  the 
omission.  The  writ  being  unsealed  is  a  mere  nullity,  and  as 
such  imposed  no  legal  obligation  upon  the  appellant  to  appear 
and  defend  against  the  action.  This  being  the  state  of  case,  the 
judgment  by  default  is  erroneous  and  ought  to  be  reyersed.  It 
is,  therefore,  ordered  and  considered  that  the  judgment  herein 
rendered  be,  and  the  same  is,  hereby  reversed  and  set  aside  with 
costs;  and  it  is  further  ordered  that  the  case  be  remanded  to 
the  Phillips  circuit  court  to  be  proceeded  in  according  to  law, 
and  not  inconsistent  with  this  opinion,  and  that  the  appoUa&t 
be  considered  as  in  court. 
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Otaaataf  ov  Sial  vbom  Wait  of  eapku  ad  regpandendum  leaves  it  inop 
vimtive,  and  Judgment  by  defanlt  thereon  will  be  reyeraed:  Wool/ord  t. 
J>uffan9  85  Am.  Dec  52,  and  note  referring  to  previous  cases  in  this  series. 

SXALZNO  OV    InSTRUMKNT,  AND  WhAT    COirSTITUTBS   SurflOIKNT  SBAL.— 

The  cases  in  this  series  inyolving  this  snbjeot  are  referred  to  in  tlie  note  tt 
DtufkT.  Bmrtont  Sd  Am.  Dec  511. 


Cheatham,  Ex  Pabxel 

[1  Eaauia,  6S1.] 
Nonci  n  KnaeuutT  to  Oivis  Cou&t  JumsDionoir  or  Pnaoir»  and  nnlsw 
it  ia  aoqnired  in  some  mode,  the  judgments  of  the  court  are  mere  nulll- 

BfnofOHs  ur  Sun  bt  Cukninoham  Rboitino  Namb  as  Oujuhhotoh  Is  no 
notice  of  a  suit  by  Cunningham;  the  court  acquires  no  jurisdiction,  and 
a  judgment  by  default  rendered  in  favor  of  the  plaintiff  Is  void,  as  well 
as  all  other  prooeedings  resting  upon  the  judgment. 

PmnoN  for  mipersedeas.    The  facta  are  stated  in  the  opnion. 
Pike  and  Baldwin,  for  the  motion. 

By  Oourt,  Cboss,  J.  This  is  an  application  for  a  supersedeas. 
The  material  fact8>  as  stated  by  Cheatham  in  his  petition,  and 
shown  from  a  certified  copy  of  the  proceedings,  are  that  Will* 
iam  Ounningham  sued  out  from  the  office  of  the  clerk  of  the 
Hempstead  circuit  court  a  writ  of  summons  against  Bobert  Car- 
rington,  commanding  the  sheriJff  of  Hempstead  couniy  to  sum- 
mon the  said  Carrington  to  appear  in  said  court  on  a  day  therein 
mentioned,  and  answer  William  Cunnington  in  an  action  of  debt, 
etc.,  and  that  on  the  return  of  the  summons,  after  due  notice, 
judgment  hj  default  was  taken  against  him  in  favor  of  William 
Cunningham.  Upon  this  judgment  an  execution  was  issued, 
Carrington's  property  levied  on,  and  a  bond  entered  into  by  him 
for  its  delivery,  etc.,  with  Cheatham  as  his  security.  The  bond 
having  been  forfeited  by  a  failure  to  deliver  the  property,  a  judg- 
ment on  Cmmingham's  motion,  without  notice,  was  entered 
against  them  for  the  penalty  of  said  bond.  The  supersedeas 
prayed  for  is  to  this  latter  judgment. 

The  principal  question  presented  is  whether  the  judgment 
against  Canington,  upon  which  the  validity  of  the  hitter  mainly 
depends,  is  absolutely  void  or  voidable  only.  It  is  dear  that 
Canington  had  no  notice,  either  actual  or  implied,  of  any  action 
at  the  suit  of  Cunningham.  The  notice  under  the  summons  was 
to  answer  Cunnington,  an  entirely  different  name  from  that  in 
the  judgment  was  entered.    This  court  held,  in  the  ease 
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of  McKniglU  t.  Smiih^  6  Ark.  410,  tbat  "  notice  is  neoessaiy  to 
give  the  court  jurifldiction  of  the  peraon,  and  unless  it  is  ao> 
quired  in  some  mode^  the  judgments  of  the  coortare  mere  nulli- 
ties/' that  **  the  exercise  of  jurisdiction  bj  a  court  does  not 
proTC  that  it  has  oorrecUy  acquired  it,"  and  that  ''the  facts 
which  confer  jurisdiction  by  operating  as  notice  to  the  defend- 
ant should  not  be  presumed,  but  appear  on  the  record  of  the 
proceedings." 

The  first  judgment,  having  been  rendered  without  notice  and, 
consequentiy,  jurisdiction,  on  the  part  of  the  court,  is  absolutely 
▼oid,  and  so  is  also  the  second,  as  well  as  all  other  proceedings 
resting  upon  it.  The  application  therefore  must  be  granted,  and 
a  supersedeas  to  the  judgment  against  Garrington  and  Oheaihaa 
awarded,  as  prayed  for  in  the  petition. 

JuDOMXHT  or  Odubt  havino  vo  JuBiSDicnov  of  the  penon  or  tbe  ss^ 
Joei>iiiatfe0r  It  wholly  void,  and  not  evoo  jgriwa/acte  ovidwioe  d  debt:  P«itoa 
T.  PkOMT.  41  Am.  Deo.  107.  and  omm  dted  in  note;  Swiggmri  t.  HmUr.  M 
Id.4ia. 

Whxsb  Bboobd  or  Ooubt  Shows  ssithsb  Bmnsm  or  Pmwbm  »imi 
Nonoa  to  thodafandMit  nor  appoMnuioe  bj  him,  the  Judgment  le  •  miDily 
when  attempted  to  be  enforoed  in  another  state:  Jimrfar  t.  Dtmotom,  S9  Am. 
Dee.4da  See  alao  iSAo^er  t.  G^Uei»  88  Id.  184;  /onet  t.  OammwHml  Bad^ 
86Id.419L 


FowLEB  t;.  Ebabob. 

(1  EaaLini,98.] 

Wan  or  Ezsoonov  n  at  All  Tdcb  Sosjior  to  FLAnmff%  Ooanwai 
he  maj  order  ita  retom  or  a  aoepenaion  of  notion  at  the  moment  pfopeity 
levied  on  la  offered  for  tale,  and  thna  oontrol  tbe  benedoial  intewrt  el 
offioen  and  othera  whoee  feee  are  Indoraed  npon  it. 

Itsiis  or  JuooMSNT  Kwinuoin  in  Bzsoutxov  abs  am  BsTnorr,  tbe  Infill 
right  to  whioh  ia  in  tbe  plaintiff^  and  oan  not  be  paroeled  oat  by  tbe 
aheriff  with  a  view  to  diaorimination  in  favor  of  offioer'a  leea. 

KiauuTiov  CaiDnoB'ii  Bio  should  bb  ADmnsD  as  a  Oridit,  when  tbe 
property  is  eold  on  ezeontion,  and  the  aheriff,  hii  own  lee^^baving  bew 
offered  him,  oan  not  refnae  to  ezeonte  a  deed  till  tbe  plaintiff  baa  ad* 
vanoed  money  on  hia  bid  to  pay  tbe  ooata  indomd  npon  the  will  aa  fees 
due  for  aervioea  rendered  by  other  offioen  in  the  oaaee. 

PiRTioir  to  the  chief  justice  of  this  court  for  a  writ  of  mm^ 
damiu.  The  chief  justice  granted  an  alternatrfe  writ,  retarnaUs 
it  the  present  term  of  this  oourk    The  opinion  stsftss  tha 

CTitmmtfis,  oomira* 
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'by  Oonrt,  Oboss,  J.    From  the  answer  and  aooompanying 
papers  to  an  altematiTe  writ  of  mandamuB  heretofore  issoed,  it 
appears  that  Absalom  Fowler,  as  administrator  de  boms  non  of 
the  estate  of  Hartwell  Boswell,  deceased,  regnlarly  sued  out, 
and  caused  to  be  placed  in  the  hands  of  James  M.  Pearoe,  sheriff 
of  Van  Bnren  couniy,  a  writ  of  venditioni  exponas,  commanding 
him  to  expose  to  sale,  certain  lands  therein  specified,  and  the 
money  arising  therefrom,  to  have  before  the  circuit  court  of  said 
eounty,  on  the  second  day  of  the  term  thereof,  to  be  holden  on 
the  first  Monday  after  the  fourth  Monday  of  October  next,  en- 
suing the  date  of  said  writ,  to  **  render  to  said  Absalom  Fowler, 
as  such  administrator,  the  debt,  damages,  and  cosba,"  etc.    In 
obedience  to  the  command  of  the  writ,  Pearce,  as  such  sheriff, 
proceeded  to  adyertise  and  sell  the  lands  in  due  form,  and  at 
the  sale.  Fowler,  through  his  agent  Howard  W.  Smith,  being 
the  last  and  highest  bidder,  became  the  purchaser  at  the  sum  of 
fifty  dollars.    Pearce  immediately  thereafter,  as  he  states  in  his 
answer,  demanded  payment  of  the  said  sum  of  fifiy  dollars, 
which,  with  the  exception  of  the  costs  due  to  him  as  sheriff  for 
his  services,  was  refused.    Upon  this  refusal  of  Fowler,  through 
his  agent  aforesaid,  to  pay  the  sum  of  fifiy  dollars,  he  states 
further  in  his  answer,  that  as  such  sheriff  he  offered  to  take, 
and  requested  Snuth,  the  agent,  to  pay  him  the  costs  legally 
due  and  taxed  upon  the  writ  of  venditioni  exponas,  and  give  him 
the  receipt  of  Fowler,  as  administrator,  etc.,  for  the  residue  of 
the  said  sum  of  fifty  dollars.    This  being  also  declined,  headds: 
''  I,  as  such  sheriff,  did  refuse  to  execute  and  acknowledge  a 
deed  of   oonTeyance   for  said   lands  unto  the  said  Fowler, 
and  still  do  refuse  to  execute  and  acknowledge  a  deed  of 
eonyeyance  as  such  sheriff  for  said   lands  and  tenements," 
etc.    It  appears  further  from  a  copy  of  the  writ,  which  is  ex- 
hibited and  made  part  of  the  answer,  that  the  sum  of  forty-four 
dollars  and  fifty-four  and  three  fourths  cents,  was  indorsed  upon 
it  as  costs  due  to  former  clerks  and  8heri£b,  and  two  dollars  to 
the  then  and  present  sheriff.    These  being  the  material  facts  as 
set  forth  in  the  answer  to  the  altematiTe  writ,  and  relied  upon 
by  the  sheriff.  Fowler  contests  their  suffidenqy  and  moTCS  the 
court  to  award  him  a  peremptory  writ  of  mandamus,  command- 
ing the  said  sheriff  absolutely  to  execute  and  acknowledge  a 
proper  deed  for  the  lands,  etc. 

The  motion  is  opposed  upon  the  ground  that  the  amount  bid 
at  the  sale  should  have  been  paid,  at  least  to  the  extent  of  the 
costs  indorsed  upon  the  writ  of  venditioni  exponas  as  fees  due 


&28  Fowler  v.  Pearce.  [Arkansu^ 

for  servioes  rendered  by  other  oflioerB  in  the  canse,  it  not  ap- 
pearing that  Fowler,  the  plaintiff,  had  paid  any  part  of  theae 
fees.  Section  31  of  the  act  entitled  ''An  act  to  regulate  the  fees 
xA  office  of  the  seyeral  officers  of  this  state/'  approved  the  twenty- 
third  of  December,  1842,  is  relied  upon,  and  is  in  these  words: 
^*  It  any  party  to  a  suit  shall  pay  any  fees  allowed  by  this  act, 
before  final  judgment,  and  the  judgment  shall  thereafter  be  ren- 
dered in  his  favor,  and  costs  adjudged  to  him,  the  amount  so 
paid  shall  be  taxed  and  indorsed  on  the  execution,  and  levied 
and  collected  by  virtue  thereof,  for  the  benefit  of  such  party; 
and  all  fees  which  shall  not  be  paid  shall  be  indorsed  on  the 
execution  and  collected  by  virtue  thereof,  for  the  benefit  of  the 
person  rendering  the  service,  or  the  same  may  be  collected  on 
fee  bills  according  to  preceding  provisions  of  this  act,  but  only 
the  costs  of  the  prevailing  pariy  shall  be  so  taxed  on  such  exe- 
cution:'' See  Session  Acts,  p.  38.  Under  this  provision  it  is  in- 
sisted that  the  sheriff  is  not  bound  to  pay  over  to  any  but  the 
party  beneficially  interested,  or  the  plaintiff  authorized  to  re- 
ceive costs,  indorsed  on  the  execution  as  being  due  to  officers, 
etc.,  and  that  if  it  were  otherwise,  those  entitled  to  fees  would 
be  deprived  of  the  responsibility  of  the  sheriff  and  his  securi- 
ties. However  plausible  this  view,  it  may  well  be  questioned. 
The  judgment,  inclusive  of  costs,  upon  which  the  execution 
issues,  is  in  the  name  of,  and  for  the  benfit  of  the  plaintiff  in 
the  writ,  the  writ  itself  is  issued  at  his  instance  and  is  at  all 
times  subject  to  his  control.  He  may  order  its  return,  or  a  sus- 
pension of  action  at  the  moment  property  levied  on  is  offered 
for  sale,  and  thus  control  the  beneficial  interest  of  officers  and 
othero  entitled  to  fees  indorsed  upon  it.  The  items  of  the  judg- 
ment embraced  in  the  execution  constitute  an  entirely,  the  legal 
right  to  whi6h  is  in  the  plaintiff,  and  can  not  be  parceled  out 
by  the  sheriff  with  a  view  of  discrimination.  In  the  case  before 
us  the  sheriff  seems  to  have  acted  under  the  impression  that 
where  money  was  or  could  be  collected  in  part  only,  due  upon 
an  execution  in  his  hands,  he  was  bound  to  apply  it  in  satis- 
faction of  the  beneficial,  without  regard  to  the  legal  interest,  to 
the  extent  at  least  of  such  beneficial  interest,  and  therefore  dis- 
criminate in  favor  of  officers'  fees.  This  refusal  to  admit  the 
pUmtiffft*  bid  as  a  credit  can  be  accounted  for  in  no  other  way. 
If  right,  and  were  sheriffs  so  bound,  it  might  and  frequently 
would  operate  prejudicially  to  the  interests  of  both  plaintiff  and 
defendant.  Such  would  be  the  case  where  the  property  levied 
on  was  near  the  value,  or  but  little  beyond  it,  of  the  amount  ol 
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costs,  and  the  execntion  creditor  beii3g  desirous  of  bidding  at 
the  sale,  and  willing  to  pay  more  than  others,  could  not  com- 
mand the  means  of  paying  oyer  his  bid. 

But  we  think  no  such  obligation  rests  upon  them,  and  that 
notwithstanding  the  statutory  provision  on  the  subject  of  fees, 
where  money  in  part  is  collected  under  an  execution,  if  there  be 
a  necessity  for  the  exercise  of  discretionary  power  in  its  applica- 
tion as  a  credit,  it  attaches  to  the  legal  rather  than  the  beneficial 
interest.  In  this  view,  we  are  strengthened  by  the  consideration, 
that  the  party  legally  interested  is  liable,  and  may  be  proceeded 
against  by  fee  bill  at  any  time  for  the  costs  due  to  officers  bar- 
ing rendered  services  in  the  cause,  and  also  that  the  taxation  of 
costs  is  subject  to  correction  by  the  proper  court  on  application 
of  the  pariy  concerned.  Where  a  plaintiff  bids  at  a  sale  of  prop- 
erty under  his  own  execution,  it  has  been  held  by  the  supreme 
court  of  the  state  of  New  York  to  be  unreasonable  ''to  insist 
that  he  should  advance  money  on  his  bid,  when,  the  sole  object 
of  the  sale  is  to  put  money  in  his  hands,  by  payinga  debt  due  to 
him:"  Nichols  v.  Ketcham,  19  Johns.  92;  Russdl  t.  CHbbSy  5  Cow. 
896.  .  Of  the  correctness  of  this,  as  a  general  rule,  we  entertain 
no  doubt.  There  might,  however,  be  cases  where  it  would  be 
otherwise — such,  for  instance,  as  liens  of  equal  dignity  created 
by  judgment  or  execution  in  favor  of  different  creditors,  upon 
the  real  or  personal  property  of  the  defendant.  In  all  such 
cases  it  would  be  proper  on  the  part  of  the  sheriff  to  require  an 
execution  creditor  to  pay  over  the  amount  of  his  bid,  in  order 
to  enable  him  to  render  it  in  court  on  the  return  of  the  writ,  to 
abide  such  award  as  might  be  made  in  the  adjustment  of  con- 
flicting claims.  The  sheriff,  in  the  case  under  consideration, 
urges  no  defense  of  this  description  in  his  answer,  and  in  our 
judgment  was  not  justified,  except  as  to  the  amount  of  his  own 
fees,  under  the  circumstances,  in  his  refusal  to  admit  the  plaint- 
iff's bid  as  a  credit.  We  are,  therefore,  of  opinion  that  the  mo- 
tion must  be  sustained,  and  that  a  peremptory  writ  of  manda^ 
mug  issue  accordingly,  requiring  him  absolutely  to  execute  and 
acknowledge  in  due  form,  a  deed  to  the  plaintiff  for  the  lands 
in  question,  when  his  own  fees  shall  have  been  paid,  and  such 
deed  presented  to  him. 

PUBOBASKB  AT  BXBOUTIOH  SaLB  IB  LUBUi  lOB  OoilBCASUlfS  OOtlBt  Of^» 

wum  V.  Hampton^  37  Am.  Deo.  511. 

Bn>DKB  AT  ExicunoK  Salb  Pbotsotvd  AOADrar  PAnmv  ov  m  Bn^ 
WBSM:  See  OiM  v.  Pochard^  29  Am.  Deo.  89. 
AX.  nao.  VoiL.  XLIV— M 
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[1  ErauBi. ».] 
JomT  ABM  Juson  BOTH  ov  LiLW  AND  Faov  Ih  all  eriiniiwl 

der  our  ooottitation  and  Uwi,  and  at  a  neoeMaiy  oomeqiMnea  aboold  ba 
■worn  to  dodde  aooording  to  both. 
SwsABoro  ov  JuBT  nr  CBDOirAL  Case  u  Wholly  iHsumcDErr  wb«i  tboy 
ara  not  iwoni  to  well  and  tmly  try,  and  a  tnia  deUveranoe  make  between 
the  etate  and  the  prieoner»  nor  to  give  a  tme  verdict  aoooiding  to  the 
law  and  the  eridenoe*  bot  ara  simply  sworn  **  to  say  the  tmtii  in  the 
pramises." 

Defbrdaxt  was  indicted  and  found  goiliy  of  murder  in  the 
■eoond  degree.  The  reoord  states  that  the  jmy  were  '*  sworn  to 
say  the  truth  in  the  premises."  Defendant  moTed  to  arrest 
Judgment;  the  motion  was  refused,  and  he  farought  error. 

Blackburn^  for  the  plaintiff. 

WaikinM,  aUomey  general,  contra. 

By  Oourt,  JoHHBOH,  0.  J.  The  plaintiff  in  error  has  raised  ccr?- 
esal  objeotions  to  the  decision  of  the  oiiouit  court  in  overruling  his 
motion  in  arrest.  Upon  a  careful  examination  of  the  record,  we 
hare  found  but  one  single  point  sustained  by  it  This  inyolTes 
the  question  of  the  sufficiency  of  the  swearing  of  the  jury  who 
tried  the  case.  They  were  simply  sworn  to  speak  the  truth  in 
ttie  premises.  The  form  of  the  oath  in  England  in  this:  **  Yon 
shall  well  and  truly  try,  and  a  true  deliTerance  make  between 
our  sovereign  lord  the  king  and  the  prisoner  at  the  bar,  whom 
you  shall  have  in  charge,  and  a  true  verdict  give  according  to 
the  evidence:  So  help  you  Ood.'*  To  the  charge  in  the  indict- 
ment the  plea  of  the  general  issue  vms  interposed,  and  upon 
which  issue  vms  taken.  Here  there  vms  an  issue  regulaiiy 
formed,  which  involved  questions  of  law  as  well  as  fact,  and 
upon  which  the  jury  were  required  to  pass.  In  all  criminal 
prosecutions  under  our  constitution  and  laws,  the  jury  are  the 
judges  both  of  the  law  and  the  evidence,  and  as  a  necessary  con- 
sequence should  be  sworn  to  decide  according  to  both.  It  is 
perfectly  manifest  that  the  swearing  in  this  case  is  wholly  insuffi- 
cient, as  they  are  not  sworn  to  well  and  truly  tiy,  and  a  true 
deliverance  make  between  the  state  of  Arkansas  and  the  pris- 
oner at  the  bar,  nor  to  give  a  true  verdict  according  to  the  law 
and  the  evidence.  The  judgment  of  the  circuit  court  of  Scott 
couniy  herein  rendered  must  therefore  be  reversed,  and  the 
prisoner  remanded,  to  be  further  dealt  with  according  to  law. 

Oldham,  J.,  not  sitting. 


July.  1846.]  Boss  v.  1*urner.  631 


JuBT  AS  JuDon  ov  Law  nr  Cbhonal  Casi.— Hm  Jniy  ia  »  erimiiud 
BBsl  Moept  tbe  law  to  be  m  charged  by  the  ooorti  Lord  t.  Siakf  41  Am* 
DiBe.728L 


Boas   V.   TUBNEB. 

[S  Bmuia,  18S.] 

Old  OoTDrAST  ov  Wasravtt  has  Bbcx>m a  Obsolbte  Id  Wnghuid,  and  it 
ifl  believed  never  had  any  legal  ezistenoe  nnder  our  form  of  govemmeuH 
the  introdnotion  of  perBonal  covenants  into  modem  deeds  has  long  diioa 
enpeneded  this  mode  of  conveyance. 

OoTBNAim  or  SusiN  Aim  ov  Bioht  to  Oontet  abs  Pkbsohal  Ooti- 
KA1IT8,  not  mnning  with  the  land,  nor  panning  to  the  aarignee,  bot  are 
declared  to  be  mere  choees  in  action,  not  acognable  at  common  law. 

OovsvAim  ov  SnsiK  aud  or  Qunr  Enjotmsnt  are  in  the  natmw  of  a  real 
covenant,  and  ran  with  the  land  and  deacend  to  the  heiia,  and  are  made 
tranaferable  to  the  aaaignee. 

Td  Obbatb  Rial  Oovxhaut  thibb  sboitld  bb  PBinrr  or  Ebcatb  be> 
tween  the  grantor  and  grantee. 

Cbbbb  n  HO  Fbiyitt  or  Ebcatb  where  a  peraon  daiming  to  be  entitled 
to  a  Lovely  donation  claim  covenants  to  make  a  title  to  the  plaintiff 
whmi  the  patent  iMoes,  and  having  no  right  or  authority  at  the  time  of 
the  ezeontion  of  the  covenant,  there  is  an  inttantaneons  breach  on  tha 
part  of  the  obligor  upon  which  he  is  liable  to  be  sued  at  any  time. 

OovBBABT  IS  Fbbsohal  ahd  Gobs  TO  Admdiistbatob;  and  he  alone  Is  enti- 
tled to  ane  upon  it,  where  the  obligor  daima  to  be  entitled  to  a  Lovely 
donation  daim,  and  covenanta  to  convey  it  to  the  plaintiif  when  th» 
patent  iMnea. 

Debt  I^*  Tamer,  administrator  of  David  Thompson,  for  ih* 
use  of  John  Drennen,  against  Bachel  Boss,  on  a  writing  oblige* 
toij,  hj  which  Bachel  granted,  baigained,  and  sold  to  Thomp* 
■on  a  Lovely  donation  chum,  to  which  she  said  she  was  entitled, 
and  agreed  to  execute  a  good  and  sufficient  deed  in  fee  simple, 
with  a  general  warranty  of  title  and  estate  when  the  patents 
issued.  The  breach  alleged  was  that  the  defendant  never  had 
any  other  than  a  dower  interest  in  the  land,  and  had  no  author- 
ity  to  sell  the  same,  and  &iled  to  make  the  deed  agreed  upon, 
though  the  patents  had  issued.  The  defendant's  plea,  which 
sufficiently  appears  from  the  opinion,  was  overruled  on  demurrer; 
verdict  for  plaintiff  and  judgment  theieon«    Defendant  taroughi 


Bktcktmmf  tot  the  plaintiff. 
Pike  and  Baldwin,  contra. 

By  Oourt,  Oij>ba]c,  J.    The  main  question  prooentcd  bgr  tha 
veoord  in  this  case  is,  whether  the  covenants  ocmtidned  in  tfaa 
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deed  are  real  covenants  and  ran  with  tiie  land,  and  descend  to 
the  heir,  or  personal  covenants  and  go  to  the  administrator. 
We  think  the  principles  laid  down  in  Logan  ▼.  Moulder,  1  Ark. 
813  [33  Am.  Dec.  838],  are  decisive  upon  the  question.  It  ia 
there  said  **  the  old  covenant  of  warranty  usually  inserted  in 
ancient  deeds,  and  the  action  upon  them,  have  long  since  be- 
come obsolete  in  England,  and  it  is  believed  they  never  had  any 
legal  existence  under  our  form  of  government;  they  were  reel 
covenants  running  with  the  land,  whereby  the  grantor  of  an  es- 
tate in  freehold  warranted  the  title,  and  he  and  his  heirs  upon 
voucher,  or  judgment  rendered  against  him  in  a  writ  war- 
raniia  chartcs,  were  bound  to  give  other  lands  to  the  value  of 
those  from  which  there  had  been  an  eviction  by  a  paramount 
title:  the  heir  of  the  warrantor  was  liable  only  on  the  condition 
that  he  had  other  land  of  equal  value  cast  upon  him  by  descent. 

<<  The  introduction  of  personal  covenants  into  modem  deeds 
has  long  since  8ui>erseded  this  mode  of  conveyance;  and  the 
usual  covenants  in  such  case,  are:  1.  That  the  grantor  is  law- 
fully seised.  2.  That  he  has  a  good  title  to  convey.  8.  That 
the  land  is  free  from  incumbrances.  4.  That  the  grantee  eha\ 
quietly  enjoy.  5.  That  the  grantor  will  warrant  and  defend  the 
title  against  all  lawful  claims. 

"  The  covenants  of  seisin  and  of  right  to  convey  are  personal 
covenants,  not  running  with  the  land,  nor  passing  to  the  as- 
signee, but  are  declared  to  be  mere  choses  in  action,  not  assign- 
able at  common  law.  The  covenants  of  warranty  and  of  quiet 
enjoyment  are  in  the  nature  of  a  real  covenant  and  run  with  the 
land  and  descend  to  the  heirs,  and  are  made  transferable  to 
the  assignee.''  And  the  same  doctrine  is  laid  dovni  in  4  Kent* a 
Com.  470-472.  Chancellor  Kent  thus  distinguishes  between 
covenants  that  are  in  gross,  and  covenants  that  run  vdth  the 
land:  **  The  distinction  between  the  covenants  that  are  in  gross 
and  covenants  that  run  with  the  land  (and  which  are  covenants 
real,  annexed  to,  or  connected  with  the  estate,  and  beneficial  to 
the  owner  of  it  and  to  him  only)  would  seem  to  rest  principally 
upon  the  ground  that  to  make  a  covenant  run  with  the  land 
there  must  be  a  subsisting  privity  of  estate  between  the  cov- 
enanting parties.  A  covenant  to  pay  rent  or  to  produce  title 
deeds,  or  for  renewal,  are  covenants  of  the  latter  character  and 
they  run  vdth  the  land.  All  covenants  concerning  title  run  vrith 
the  land,  vdth  the  exception  of  those  that  are  broken  before  the 
land  passes.-"  Id.  472. 

It  is  necessary  for  the  creation  and  existence  of  a  real  oofe- 
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nant  that  there  Bhonld  beaprivity  of  estate  between  the  giantor 
and  grantee,  and  such  coyenants  are  usually  contained  in  the 
deed  of  conyeyance  itself.  But  here  there  is  no  priyiiy  of  estate, 
no  conveyance  has  been  executed,  but  the  instrument  is  a  per- 
sonal covenant  that  the  obligor  is  entitled  to  a  Lovely  donation 
claim,  and  obligating  herself  to  make  title  when  the  patent  shall 
have  issued,  and  having  no  right  or  authority  at  the  time  of  its 
execution,  there  was  an  instantaneous  breach  upon  the  part  of 
the  obligor,  upon  which  she  was  liable  to  be  sued  at  any  time: 
Logan  v.  MovMer,  tM  supra.  Although  the  covenant  is  one  con- 
cerning title,  it  is  broken  before  the  land  passes,  and  therefore 
forms  the  exception  to  the  rule,  that  all  covenants  concerning 
title  run  with  the  land.  All  the  doctrine  relating  to  covenants 
which  run  with  the  land,  is  wholly  inapplicable  to  such  a  cove- 
nant as  the  one  declared  upon.  We  are  therefore  of  opinion 
that  the  instrument  set  forth  in  the  declaration  is  a  personal 
covenant,  goes  to  the  administrator,  and  that  he  alone  is  en- 
titled to  sue  upon  it. 

The  remaining  question  is  as  to  the  sufficiency  of  the  plea  of 
accord  and  satisfaction,  interposed  by  the  defendant  below,  and 
to  which  a  demurrer  was  sustained.  It  is  not  necessary  to  in- 
quire what  will  constitute  a  valid  accord  and  satis&ction,  avail- 
able as  a  defense  in  sucb  a  case  as  the  present.  This  was  a  cov- 
enant to  convey  three  hundred  and  twenty  acres  of  land  to 
David  Thompson.  The  plea  alleges  that  Thompson  assigned 
and  tranHfeiTed  one  half  of  his  interest  in  the  writing  obliga- 
tory to  John  Drennen,  and  that  the  plaintiff  in  error,  with  sev- 
eral other  persons,  executed  a  conveyance  to  Drennen  for  all  the 
land.  What  interest  or  title  those  other  persons  joining  in  the 
conveyance  had  to  the  land,  is  not  shown.  Had  the  obligation 
been  executed  to  Thompson  and  Drennen  jointly,  and  a  valid 
and  sufficient  conveyance,  without  the  assent  of  Thompson, 
been  executed  to  Drennen,  conveying  to  him  all  the  land,  it 
would  not  have  been  a  compliance  vrith  the  condition  of  the 
bond. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment  of 
the  circuit  court,  and  the  same  is  therefore  affirmed. 

Ancient  Covenant  or  Wabrantt  has  no  Legal  Existence  under  oar 
form  of  government:  Logan  v.  Moulder,  83  Am.  Deo.  838;  and  lee  JMfc  v. 
Vomnda,  U  Id.  617. 

Covenant  iob  Quiet  Enjoyment  Runs  with  the  Land:  EmU  v.  Amidotif 
40  Am.  Dec  283. 

Covenant  against  Inouhbeanges  is  Beal  Covenant  Bunnino  wa 
Lanb:  FooU  v.  Burnet^  36  Am.  Dec  90;  Logtm  v.  MoMer,  88  Id.  838w 
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COTCKAVT    OV  WaBBAHTT    IB    RiAL    CiOVBfAKT    BimVIHO   WITH    LAim 

Logan  t.  MoMer^  83  Anu  Beo.  838;  Svydam  t.  Jcmet,  25  Id.  652. 

COYXNAIITB  OV  SXI8XN  AND  RiOBT  TO  GOWIV  ABS  MSBB  PXB80NAL  COTB- 

iiAHTB,  and  not  Msignable  at  oomnioii  Uw:  Logan  y.  Moulder^  33  Am.  Dm. 
338:  Irol  T.  Tftomof,  2Id.  854;  thoughaooveiuiitof  aeisin  miu  with  the  land, 
whoi  the  covenantor  was  in  poeeoeaion  at  the  time  of  the  ooaveyaaoeb  ehda- 
log  title:  Badtm  t.  MeOog,  17  Id.  585. 


Tabwateb  v.  Dats. 


[lEmijn.Ut.] 

COTKVAKT  TO  BXBOUTI   AHD    DbUVXB  A  QOOD  AXD    SUFfimailT   DUD    is 

fee  simple^  with  wananty  of  title,  not  only  means  that  a  party  will  eoce- 
ente  laoh  a  deed  oootaining  a  warranty  of  title,  bat  that  he  had  the 
power  to  giTe  each  a  deed  as  woold  eairy  with  it  an  indefearihle  title  to 
the  lend  oonveyed. 
DmAiTD  nr  Aonov  vob  Bbbaoh  c9  Coyesakt  to  Orra  Dbbd  in  fae  rinplib 
with  wazranty  of  titles  ia  not  neoeanry  where  the  plaadmga  ahow  that  at 
the  time  of  the  ezeoation  of  the  covenant  the  party  waa  nnabla  to  ezeoato 
each  a  ocoveyaocei  aa  he  had  no  titie  to  the  lead  and  that  he  acgnfrad  na 
titie  aabaeqnently. 


OoTmLorr,  against  the  ezeoutEix  of  Aqnilla  Da^is,  on  a  certain 
writing  obligatory,  bj  which  Aqnilla  Davis  **  baigained  and 
flold,  oonyejed  and  confirmed  to  Qcoige  T.  Tarwater  [thephunt- 
iff]y  hifl  heirs  and  assigns/'  certain  tracts  of  land.  Davis  cove- 
nanted  in  the  instrument  **  to  make  and  deUver,  or  cause  to  be 
made  and  delivered,  when  required,  a  good  and  sufficient  deed 
in  fee  simple,  with  warranty  of  title.''  The  breach  is  sufficiently 
stated  in  the  opinion.  The  defendant  craved  oyer  of  the  deed 
and  demurred,  1.  Because  no  demand  for  a  deed  was  alleged, 
and  there  was  no  averment  that  the  plaintiff  tendered  a  deed,  or 
that  either  Aquilla  Davis  or  the  defendant  refused  to  execute  a 
deed;  2.  That  no  eviction  was  alleged;  8.  That  the  breaches 
assigned  are  broader  than  the  oovenanto  specified.  The  demurrer 
was  sustained,  and  the  plaintiff  brought  error. 

Pike  and  Baldwin,  for  the  plaintiff. 

Bayston  and  Cocke,  contra. 

By  Oourt,  Oldham,  J.  We  do  not  deem  it  essential  to  the 
meritoof  this  case  to  determine  whether  the  instrument  set  forth 
in  the  plaintiff's  declaration,  is  a  bond  for  title,  or  deed  convey- 
ing the  lands  therein  described.  Were  it  necessary,  we  do  not 
conceive  that  it  would  be  difficult  to  show  that  it  is  a  deed  of 
eonveyance,  with  a  covenant  to  execute  upon  request  a  good  and 
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Bafficient  deed  in  fee  simple  with  wananiy  of  Uiih.  The  breach 
aTers  that  Davis  was  not  the  owner  of  the  land  and  did  not  hold 
the  fee-simple  title  to  said  land,  nor  did  he  acquire  the  same 
during  his  life-time,  nor  did  he  execute  to  the  plaintiff  a  deed  in 
fee  simple,  nor  has  the  said  defendant  as  executrix,  since  the 
death  of  said  Davis,  owned  or  possessed  said  land,  nor  does  she 
now  own,  hold,  or  possess  the  same,  nor  can  she  execute  a  suffi- 
cient deed  in  fee  simple.  The  question  presented  is  whether  the 
covenants  contained  in  the  deed,  necessarily  imply  that  the 
obligor  was  possessed  of  the  land  in  question  and  able  to  execute 
an  operative  conveyance  vesting  in  the  purchaser  an  indefeasible 
estate.    This,  we  conceive,  is  a  question  of  authoriiy. 

In  Jones  v.  Oardner,  10  Johns.  266,  the  agreement  was  to  ex- 
ecute ''a  good  and  sufficient  deed  in  law  to  vest  the  grantee  vrith 
the  title  of  the  said  form  of  land  vrith  the  appurtenances." 
The  court  held  that  the  title  meant  the  l^gal  estate  in  fee,  free 
and  dear  of  all  valid  claims,  liens,  and  incumbrances  whatso- 
ever. It  is  the  ownership  of  the  land,  dominium  direchim  H 
abBoLuJtwm^  vrithoui  any  rightful  participation  by  any  other  per- 
son in  any  part  of  it.  In  Jud»on  v.  Wam^  11  Id.  525  [6  Am.  Dec. 
892],  the  terms  of  the  agreement  were  that  "  Judson  and  wife 
should  fixecute  and  acknowledge  a  deed  vrith  warraniy  of  title 
to  the  purchaser,"  etc.  It  appeared  that  the  lands  in  question 
were  incumbered  by  a  mortgage  prior  to  the  sale,  for  nine  thou- 
sand dollars.  The  court  held  that  by  the  terms  of  the  sale,  the 
plaintiff  stipulated  to  execute  a  deed  with  covenant  of  warranty, 
subject  to  quitrents  on  such  lots  as  should  be  designated  at  the 
time  of  the  sale.  This  means,  not  merely  that  he  will  execute  a 
deed  containing  such  a  covenant,  but  that  he  has  the  power  to 
give  a  deed  which  would  carry  with  it  an  indefeasible  title  to  the 
lots,  subject  to  no  other  incumbrance  or  charge  than  that  spe- 
cified in  the  conditions.  Such  a  deed  the  plaintiff  was  not  able 
to  give. 

In  Clvie  V.  BobmKn^  2  Johns.  612,  the  court  held  that  **  a  cov- 
enant to  execute  and  deliver  a  good  and  sufficient  deed  to  a  piece 
of  land  does  not  merely  mean  a  conveyance  good  in  point  of 
form.  That  would  be  a  covenant  vrithout  substance.  But  it 
means  an  operative  conveyance;  one  that  carries  vrith  it  a  good 
and  sufficient  title  to  the  lands  to  be  conveyed."  This  latter  case, 
however,  is  at  variance  with  the  case  of  Oadey  v.  Prioe^  16  Id. 
267,  ia  which  it  was  held  that  a  covenant  to  f^xecute  a  good  and 
sufficient  deed  for  the  premises,  related  merely  to  the  validity 
and  sufficiency  of  the  conveyance  in  point  of  law  to  pass  what- 
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erer  right  Che  plftintiif  had  in  the  hmda  to  the  deCoD^a&t.  It  is 
not  neoesBftiy,  however,  for  ns  to  attempt  to  reoonoile  these  two 
laet  mentioned  oases,  or  to  determine  which  contains  the  conect 
oonstruotion  of  the  words  employed  in  the  agreement,  as  in  the 
case  before  ns,  the  party  not  only  covenants  to  execute  and  de- 
liver a  good  and  sufficient  deed  in  fee  simple,  but  that  it  shall 
contain  a  warranty  of  title.  This  covenant  not  only  means  that 
the  pariy  will  execute  such  a  deed  containing  a  warranty  of  title, 
but  that  he  had  the  power  to  give  such  a  deed  as  would  cany 
with  it  an  indefeasible  title  to  the  land  mentioned.  The  plead- 
ings show  that  at  the  time  of  the  execution  of  the  covenant,  the 
party  was  unable  to  execute  such  a  conveyance,  as  he  had  no  title 
to  the  land,  and  that  he  acquired  no  title  subsequently;  and 
therefore,  according  to  the  case  of  Logan  v.  Moulder^  1  Ark.  818 
[88  Am.  Dec.  888],  the  covenant  was  broken  the  very  moment  it 
was  made,  and  no  subsequent  request  was  necessary  to  fix  his 
liability :  Ihwer  v.  Hoisted,  23  Wend.  66.  The  circuit  court  hav- 
ing entertained  a  different  view  of  the  question,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. 

CoNTiuoT  TO  Bklivxb  A  ''GooD  Ain>  SuvFioiKNT  Dkkd,  with  ooveoants  of 
wamnty,"  wOl  be  held  to  mean  a  good  and  anfficient  tlUe,  when  it  appean 
from  the  agreement  and  the  attendant  cireamstancea  that  each  wm  the  in- 
tention of  the  partiea:  TindaU  ads.  JDeii,  40  Am.  Dec  220^  and  note  raCor- 
ring  to  previous  cases  in  this  series  involving  this  subject. 

Pabtt  Entitlbd  to  Dked  MirsT  Demand  It,  and  most  present  himself  to 
reoeiye  it,  after  allowing  a  reasonable  time  for  its  preparation  and  execntioB: 
Blood  T.  Goodrich,  24  Am.  Deo.  121;  FuUer  y.  Wmiama,  17  Id.  498;  AOerT. 
Subbard,  16  Id.  423.  Demand  upon  an  administrator  of  the  vendor  is  nuga- 
tory, as  he  has  no  control  of  the  land:  Fuller  v.  WHUatns^  mipra;  and  a  demand 
«n  one  of  several  joint  vendors,  and  his  refosal  to  execute  the  deed,  disponssi 
with  a  demand  on  the  others:  Blood  v.  Goodrich,  otprtL  So  a  positive  refoasl 
to  convey  on  the  first  demand  dio^wnses  with  any  further  demand:  Id. 


Cooke  v.  Chapman. 

(9  BxoLon,  197.] 

Iv  OoiiTBAOT  or  8a£b,  Dblivzbt  hat  bb  Stmboliqal  or  by  imjfOmAis^ 
when  the  article  in  not  in  possession  of  the  seller. 

WaVT  or  DlLIVKBT  MAT  BB  EVIPKNOB  OV  FbAUD,  but  18  not  JMT  M9on6ami/m 

of  it 
Wbbbb  thb  Pbopbbtt  is  not  is  Sblleb'8  P06SBSS10N,  at  the  tic«e  of  the 
sale,  but  the  consideration  is  paid,  and  fraud  is  neither  alleged  nor  falily 
dedudble  from  the  evidence,  a  symbolical  delivery,  by  means  of  a  bDl  of 
sals,  is  valid,  as  against  a  subsequent  attaching  oreditoCi 
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IiiTSBPiAADXB.    The  opiiiion  states  the  ease. 
Pihe  and  Baldwin^  for  the  plaintiff. 
BoysUm  and  Gocbe,  contra. 

By  Oonrt,  Cboss,  J.  From  the  eridenoe,  as  set  forth  in  the 
leoordy  it  appears  that  James  H.  Johnston,  a  citizen  of  Texas, 
was  the  owner  of  a  negro  man  that  had  run  away,  and  before 
his  apprehension,  or  having  ascertained  where  he  was,  sold  him 
for  a  "nduable  consideration  to  Cocke,  the  plaintiff  in  error,  he, 
Cocke,  ''agreeing  to  take  the  responsibility  of  getting  said 
negro  npon  himself."  Johnston  executed  a  bill  of  sale  to 
Cocke,  acknowledging  the  receipt  of  six  hundred  doUars  as  tiie 
consideration,  and  warranting  as  to  title,  etc.,  on  the  eighth  day 
of  October,  1845.  On  the  twentieth  of  that  month  the  negro 
was  apprehended,  and  committed  to  the  jail  of  Hempstead 
counfy  as  a  runaway  slaye.  Chapman,  the  defendant  in  error, 
having  a  debt  against  Johnston,  brought  suit  against  him  by 
attachment  on  the  tweniy-seventh  of  the  month;  and  on  the 
thirtieth,  and  before  Cocke  had  obtained  possession,  caused  the 
negro  to  be  seized  by  the  sheriff  under  his  writ.  At  the  return 
term  of  the  writ,  Cocke  appeared,  and  by  interplea  set  up  his 
titie.  The  pleadings  were  made  up  in  short  upon  the  record, 
and  neither  party  requiring  a  jury,  the  cause  was  by  agreement 
submitted  for  trial  upon  the  facts  substantially  as  above  stated. 
The  court  rendered  judgment,  that  ''the  said  Benjamin  F. 
Cocke  take  nothing  by  his  said  interplea,  and  that  the  said 
plaintiff,  Bobert  D.  Chapman,  have  and  recover  from  the  said 
Cocke  all  his  costs,  etc."  No  fraud  or  collusion  between  John- 
ston and  Cocke  was  proved  or  attempted  to  be  proved  on  the 
trial  in  reference  to  the  sale,  and  the  only  question  material 
to  be  considered  relates  to  the  ovniership  of  the  property  at  the 
time  the  writ  of  attachment  was  served. 

However  true,  as  a  general  rule,  that  the  delivery  of  posses- 
sion is  necessary  in  a  conveyance  of  personal  chattels  as  against 
every  one  but  the  vendor,  such  delivery  may  be  symbolical  or 
by  implication.  When  the  actual  delivery  is  impracticable,  as 
where  goods  are  on  board  a  ship  at  sea,  the  indorsement  and 
delivery  of  the  bill  of  lading  has  been  held  sufficient,  that  be- 
ing considered  equivalent  to  an  actual  delivery:  Lamb  ei  al.  v. 
Durani,  12  Mass.  54;  GaldweU  et  al.  v.  BaUy  1  T.  B.  205.  There 
is  a  clear  and  well-recognized  difference  between  the  rules  of 
the  civil  and  common  law  in  this  respect.  By  the  former,  "de- 
livery preceded  by  a  contract  of  sale,  is  essential  to  transfer  the 


688  Cocke  v.  Chapman.  [Arkansas^ 

right  in  the  thing  and  perfect  the  title;"  bat  by  the  latter,  '*  the 
title  is  perfected  by  the  contract  of  sale  and  payment  of  the 
price  without  any  deliveiy:  Com.  on  Con.»  2d  ed.,  208;  Par^ 
Bons  T.  Dickinson,  11  Pick.  354;  Brown  on  Sales,  9, 10, 11,  893» 
referred  to  in  note  6  to  case  of  Lanfear  t.  Sumner,  17  Mass. 
113  [9  Am.  Deo.  119].  The  want  of  deliveiy  or  possession  in 
conformity  to  the  terms  of  the  deed  or  instroment  of  transfer 
may  be  eridence  of  fraud,  but  they  are  not,  per  8e,  condusiTe: 
Id.,  note  9.  If  fraud  enter  into  the  transaction,  the  sale  is 
void  as  to  subsequent  purchasers,  or  attaching  creditors,  the 
latter  being  regarded  as  purchasers,  bona  fide,  for  a  valuable 
consideration. 

In  the  case  before  us,  the  consideration  was  paid;  its  l^galiigf 
not  contested;  fraud  neither  alleged  nor  fairly  deducible  from 
the  evidence;  and  the  only  delivery  of  the  property  practicable 
at  the  time  that  is  symbolical,  or  by  delivery  of  the  bill  of  sale 
or  instrument  of  transfer,  made.  If  the  n^gro  had  not  been 
found,  or  had  died  at  any  moment  after  the  execution  of  the 
bill  of  sale  by  Johnston,  the  loss  would,  unquestionably,  have 
rested  upon  Cocke.  Chapman  as  a  creditor  was  not  injured.  A 
fair  consideration  having  been  paid,  Johnston's  means  were  as 
ample  after  as  before  the  sale  to  meet  his  liabilities.  It  is  not 
deemed  necessary  to  allude  to  the  lien  of  the  jailer  for  his  fees, 
further  than  to  remark  that  such  lien  is  in  no  wise  affected  by  the 
proceedings  in  this  cause. 

We  are  clear  in  the  opinion  that  from  the  evidence  as  pre> 
sented  by  the  record,  the  title  to  the  n^gro  in  controversy  was 
vested  in  Cocke  under  his  purchase  and  transfer  on  the  eighth 
of  October,  1845,  and  that  at  the  time  of  the  service  of  the 
writ  of  attachment  the  ownership  of  the  properly  was  with  him, 
and  ought  to  have  been  so  found  and  adjudged  on  the  trial 
in  the  circuit  court.  The  judgment  therefore  rendered  in  the 
court  below  must  be  reversed,  with  costs. 


StMBOUGAL  OB  COKHTBirOTIVB  DsUVXBT,  WHBf  SUWICEDIT:  Sm  Qtltthll 

T.  Loekwood,  42  Am.  Deo.  729;  NkhoUv.  Pattem 88 Id. 713;  Begl^r.  Mar- 
gan^  35  Id.'  188;  Tuxworth  ▼.  i/borc,  20  Id.  479;  Barney  v.  Brwon,  19  Id. 
720;  PUoBonU  v.  Pendleton,  18  Id.  726;  JmoeU  v.  Warren,  7  Id.  74. 

Sals  ov  Pbofkbtt  vox  xv  PossnsiON  or  Owmot:  Sao  CbUi*  v.  Lodh 
wood,  42  Am.  Dea  729. 

BaTBMnoN  ov  Possbbsiov  bt  Vbndob,  Emor  or:  Sao  Cdkino  v.  LoA^ 
woodt  42  Am,  Deo.  729,  and  note  referring  to  previous  oMoe  in  this  seriee. 
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SlEBUNG  V.  BeNDEB. 

[9  Sroun,  901.] 
Bill  ob  Kon  Ihdobsxd  in  Blank  u  Tbansfxrabui  bt  DnjYnT,  and 

to  kmg  M  the  indonement  oontiDaes  in  blank,  it  makat  tba  MUX  or  nota 

in  a£feot  payabla  to  bearer. 
Et  In]x>bsbmbnt  Patxb  Divests  ffnnm.w  of  Lioal  Intxbbst  in  the  biU 

or  note,  and  it  ia  vested  by  the  delivery  in  the  holder. 
iHiNnuncxNT  IN  Blank  Oonshtutks  Compuetb  and  PEBraor  Transfer 

of  the  interest  in  the  bill  or  note,  and  without  the  addition  of  any  other 

wordtj  will  vest  the  right  of  action  and  all  other  rights  in  the  transferee 

and  snbseqnent  holders 
Bona  Fidb  Holdxb  of  Kon  Indobsid  nr  Blank  is  Bntiilsd  to  Siri 

UPON  It. 

AmAi.  from  the  Pulaski  oomnigr  oixooit  oourL    The-opiiiioii 

itatftB  ihc  rtiflfi 

Oummins^  for  the  appellantB. 
BcrtTUfidf  oonirtL 

By  Oonrt,  Oldram,  J.  This  ivaB  an  action  brought  before  a 
Justice  of  the  peace  by  the  appellee  against  the  appellant.  Sterl- 
ing, upon  a  note  given  to  William  S.  Bloont,  and  indorsed  in 
blank.  It  is  contended  for  the  appellants  that  such  indorse- 
ment does  not  vest  in  the  holder  a  right  of  action  npon  the  note. 
A  bill  or  note  indorsed  in  blank  is  transferable  by  delivery  only, 
and  so  long  as  the  indorsement  continnes  in  blank,  it  makes  the 
bill  or  note  in  eflTect  payable  to  bearer:  Chit,  on  Bills,  253.  By 
the  indorsement  the  payee  divests  himself  of  the  legal  interest 
in  the  bill  or  note,  and  it  is  vested  by  the  delivery  in  the  holder: 
WUkvnaon  v.  Nicklin,  2  Dall.  896.  An  indorsement  in  blank 
eonstitates  a  complete  and  perfect  transfer  of  the  interest  in  the 
bill  or  note,  and  without  the  addition  of  any  other  words,  will 
vest  the  right  of  action  and  all  other  rights  in  the  transferee  and 
subsequent  holders:  though  if  the  transferee  be  a  mere  agent, 
his  principal  may  interfere,  and  a  blank  indorsement  is  now 
considered  as  prima/acis  a  transfer  of  the  interest  until  the  con- 
trary be  established  by  showing  that  it  was  a  mere  deposit,  and 
is  of  itself  sufficient  to  transfer  the  right  of  action  to  any  bona 
fide  holder:  Ohit.  on  Bills,  255. 

Bender,  being  the  bona  fide  holder  of  the  note  indorsed  in 
Uank,  was  entitled  to  sue  upon  it.  The  judgment  in  his  favor 
IS  therefore  proper.  The  maker  might  have  shown  upon  the 
trial  that  the  indorsement  in  blank  and  delivery  of  the  note 
were  intended  as  a  mere  deposit.  We  see  no  error  in  the  judg- 
ment of  the  circuit  court,  and  the  same  is  accordingly  affirmed. 
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Blajtk  Ihsorssmuit  Vests  Titlb  in  Holdeb:  I^eeM  r.  Ctmoeocheagm  Bank, 
16  Am.  Deo.  756;  and  gires  him  a  right  of  action  against  all  preoeding  par- 
Um:  AbtU  ▼.  Rion,  13  Id.  313.  The  sabjeot  of  the  effect  of  a  blank  indone- 
ment  by  a  penon  other  than  the  payee  or  holder  is  diaoiused  in  the  note  to 
Perkins  v.  CaOm,  29  Id.  282. 

BoKA  FiDX  HoLDXB  OF  PBOMIBSOBT  Non  MAT  Sus  thereon  in  the  name  of 
the  bank  that  is  the  nominal  payee,  Qpon  giving  it  proper  secority  against 
eosts:  EUioi  ▼.  Abbots  37  Am.  I>eo.  227.  And  an  agent  may  sae  in  his  own 
name  on  a  note  indorsed  in  blank:  Peatree  v.  Atutin,  84  Id.  028. 


Sboth  V.  Henby. 

[9Baouni,90T.] 

Scabs  Diania. — In  qnestions  of  praotioe,  a  dose  adherenoe  by  a  ooort  to 
its  own  decisions,  even  though  it  may  at  times  have  erred  or  deoidod  dif- 
ferently from  settled  adjndications  npon  the  sabjeet,  is  neeessary  and 
proper  for  the  regalarity  and  nniformity  of  praotioe,  and  that  UtigantB 
may  know  with  oertainty  the  roles  by  whioh  they  most  be  governed  ia 
oondaoting  their  cases. 

Idsm. — Where  a  previons  decision  goes  to  the  merits  of  the  present  oon- 
troversy,  where  the  whole  right  of  parties  is  dependent  upon,  and  is  gov- 
erned by  it,  in  sach  case,  if  the  oonrt  shoold,  from  any  canse,  have  ened* 
it  is  not  only  proper,  bat  it  is  an  obligatory  dnty,  to  re-examine  the  opin- 
ion so  pTononnced,  and  if  found  to  be  erroneous,  to  recede  from  it. 

Tbnbkb  Need  not  Aver  Tender  of  Deed  to  Vendor  for  Ezsoution  in 
his  plea  to  an  action  by  the  vendor  for  the  purchase  money,  the  plea  al« 
leging  a  faHuro  of  the  plidntiff  to  execute  a  deed,  overruling  Dramen  T. 
Boffer,  6  Ark.  497,  and  Byert  v.  Aiken,  Id.  419. 

TivDOR  MxrsT  Tender  Conyxtanob  and  Demand  PuBOEAgs  Monbt  oI 
vendee,  before  he  can  maintain  an  action  for  the  purchase  price,  upon  aa 
agreement  for  the  sale  and  purchase  of  the  land,  where  the  stipolatioiii 
of  the  parties  are  dependent. 

Idem— Assignment  by  Vendor  of  Bond  for  Pubobasb  Monbt  on  whiohr 
the  action  is  brought,  does  not  affect  his  duty  to  tender  a  o(mveyance  and 
demand  payment  of  the  purchase  money  before  the  bringing  of  the  ao- 
tion,  as  under  our  statute  the  assignment  of  a  writing  obligatory  does  not 
deprive  the  defendant  of  any  defense  he  may  have  had  against  the  payees 

Ebbob  to  the  OraTeford  oonnly  oixoait  court  The  opinioQ 
states  the  case. 

W.  Walker,  for  the  plaintiff. 

Paschal,  contra. 

By  Court,  Oldham,  J.  This  "was  an  action  of  debt  institated 
in  tixe  circoit  court  of  Ora^ef oid  county  by  the  defendant  in 
error,  as  assignee  of  John  Drennen,  against  the  plaintiff  in  error, 
upon  a  -writing  obligatory  for  eight  hundred  dollars.  The 
plaintiff  in  error  (the  defendant  below)  pleaded  that  the  bond 
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dedaied  on  "was  executed  for  the  purchase  money  of  two  lots  of 
land  in  the  town  of  Van  Buren,  which  the  defendant  had  pur 
chased  of  Drennen,  and  that  Drennen,  by  parol,  promised  to 
execute  and  deliver  to  him  an  absolute  deed  in  fee  simple  to  said 
lots  upon  the  payment  of  the  purchase  money;  that  on  the 
fourth  day  of  August,  1845,  the  said  defendant  tendered  to 
Drennen  the  sum  of  six  hundred  and  nine  dollars,  being  the 
balance  due  upon  the  writing  obligatory  after  deducting  pay- 
ments, and  requested  him  to  execute  a  deed  for  the  lots,  which 
he  refused  to  do.  To  this  plea  the  plaintifF  below  demurred 
and  the  demurrer  was  sustained  by  the  court.  The  decision  of 
the  circuit  court  in  sustaining  the  demurrer  is  assigned  for  error 
in  this  court. 

The  case  of  Byers  db  Miniken  t.  Aihen^  5  Ark.  419,  was  yery 
similar  to  this.  The  court  there  held  that "  in  an  action  for 
the  purchase  money,  a  plea  alleging  that  the  plaintiff  refused  to 
execute  a  conveyance  according  to  agreement,  is  bad  if  it  does 
not  aver  that  a  deed  was  tendered  by  the  purchaser  to  the 
.  vendor  and  he  refused  to  execute  it,  or  that  the  vendor  took  upon 
himself  to  prepare  the  deed,  and  he  afterwards  refused  to  exe- 
cute it;"  and  it  was  so  held  in  Drennen  v.  Bayer  A  Clarky  5  Ark. 
497.  Were  the  court  to  be  governed  by  the  principle  laid  down 
in  those  cases,  it  would  be  decisive  as  to  the  insu£Sciency  of  the 
plea  in  this  case,  and  the  correctness  of  the  judgment  of  the 
circuit  court  upon  it.  But  being  inclined  to  doubt  the  correct- 
ness of  the  rule  thus  laid  down,  we  propose  to  examine  and  as- 
certain whether  it  can  be  reconciled  with  the  authorities  bear- 
ing upon  the  question.  In  questions  of  practice  a  close 
adherence  by  a  court  to  its  own  decisions,  even  though  it  may 
at  times  have  erred  or  decided  differently  from  settled  adjudica- 
tions upon  the  sftbject,  is  necessaiy  and  proper  for  the  regularity 
and  uniformity  of  practice,  and  that  liti^Mnti)  may  know  with 
certainty  the  rules  by  which  they  must  be  governed  in  the  con- 
ducting of  their  cases.  In  such  cases,  the  importance  of  the 
rule  generally  depends  upon  its  certainty,  and  not  upon  any  in- 
trinsic merit.  But  where  the  decision  goes  to  the  merit  of  the 
controversy,  where  the  whole  right  of  purties  is  dependent  upon, 
and  is  governed  by  it,  in  such  case,  if  the  court  should,  from 
any  cause,  have  erred,  it  is  not  only  proper,  but  it  is  an  obligar 
toiy  duty  upon  them,  a  duty  imperiously  demanded  by  litigants 
whose  rights  are  before  them  for  adjudication,  to  re-examine  the 
opinion  so  pronounced,  and,  if  found  to  be  erroneous,  to  recede 
from  it.     As  the  question  decided  in  those  cases  is  again  before 
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this  court  in  the  present  oaae,  and  ihoee  dedcdons  are  called  in 
qneetiony  we  shall,  with  all  dne  respect  for  the  opinions  of  our 
predecessors  upon  this  bench,  examine  the  doctrine  as  laid 
down,  and,  if  in  onr  opinion  it  is  correct,  affirm  it;  otherwise, 
overrule  it. 

Upon  the  abstract  qneetion,  **  on  whom  the  law  devolTes  the 
duty  of  preparing  and  tendering  the  deed  between  the  vendor 
and  vendee,"  perhaps  the  role  was  correctly  stated,  as  a  role 
of  practice  among  conveyancers,  according  to  the  English  an- 
thorities,  in  Byers  db  Miniken  v.  Aihen,  5  Ark.  419,  that  '*  the 
purchaser  and  not  the  vendor  is  bound  to  prepare  and  tender 
the  conveyance."  Although  it  may  be  conceded  that  such  is  the 
settled  rule  of  practice  there,  it  does  not  so  universally  prevail 
in  the  United  States,  as  the  learned  judge  who  delivered  the 
opinion  in  that  case,  seemed  to  imagine.  In  Indiana  it  devolves 
upon  the  vendor  to  prepare  and  tender  the  deed:  Leonard  v. 
Boies,  1  Blacbf.  172;  Cunningham  v.  Gtoinn,  4  Id.  842.  The 
same  is  the  established  rule  in  New  York,  settled  bj  a  current 
of  decisions:  Connelly  v.  Pierce,  7  Wend.  129;  Blood  v.  Ooodrich, 
9  Id.  68  [24  Am.  Dec.  121];  Fuller  v.  Hubbard,  6  Cow.  18  [16 
Am.  Dec.  423];  Fuller  v.  WiUiams,  7  Id.  58  [17  Am.  Dec.  498]. 
By  these  cases  it  is  held  that  *'  when  a  party  covenants  to  con- 
vey, he  is  in  default  when  the  party  entitled  to  the  conveyance 
shaU  have  demanded  it,  and  having  waited  a  reasonable  time  to 
have  it  drawn  and  executed  again  demands  it,  and  the  vendor 
have  failed  or  refused  to  execute  it."  In  ConneUy  v.  Pierce,  1 
Wend.  129,  the  court  said  that  "  in  England  the  party  entitled 
to  the  deed  is  bound  to  have  it  drawn  and  presented  for  execu- 
tion: we  have  not  gone  so  far;  the  party  who  is  to  give  the  deed 
should  certainly  have  it  drawn  at  his  own  expense."  In  Penn- 
sylvania it  has  been  decided  that  "  where  the  ttUer  of  land  cov* 
enants  that  upon  the  payment  of  the  purchase  money,  he  wiU 
convey  a  good  title  to  the  purchaser  (without  any  mention  of 
such  conveyance  as  the  purchaser  shall  devise,  etc.),"  he  is  bound 
to  prepare  and  tender  the  deed  of  conveyance:  SweiUer  v.  Humr 
mel,  8  Serg.  &  B.  228. 

Thus  it  will  be  perceived  that  upon  the  abstract  question,  it 
has  been  settled  in  Indiana,  New  York,  and  Pennsylvania  thai 
the  vendor  and  not  the  purchaser  must  prepare  the  deed.  It  is 
believed  that  the  same  practice  prevails  in  other  states,  although 
it  is  probable  that  the  English  rule  may  have  been  adopted  in 
others.  Let  it  be  conceded  that,  as  an  abstract  question  and 
one  of  practice  among  conveyancers,  the  English  rule  universally 
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pxevails,  yet  we  conceive  that  it  would  not  sustain  the  doctrine 
contained  in  Byera  S  Mnihen  v.  Aiken.  There  are  two  other  at- 
titudes in  which  the  question  may  be  presented:  1.  When  the 
▼endee  wishes  to  proceed  against  tlie  vendor  for  breach  of  cove- 
nant, specific  performance,  or  to  recover  his  deposit;  and  2. 
When  the  vendor  wishes  to  proceed  against  the  purchaser. 

In  the  first  case  it  is  not  necessary  to  inquire  on  whom  the 
duly  of  preparing  and  tendering  the  deed  devolves,  as  that 
question  is  not  involved  in  the  case  now  before  the  court;  but 
the  question  as  presented  in  the  second  attitude  is  directly  be- 
fore us;  we  will  therefore  proceed  to  its  determination  ad  so 
presented.  TJx>on  agreements  for  the  sale  and  purchase  of  lands, 
where  the  stipulations  of  the  parties  are  dependent,  we  believe 
the  whole  authority  is  in  support  of  the  doctrine,  that  to  enable 
the  vendor  to  maintain  an  action  against  the  vendee  for  the 
purchase  money,  he  must  tender  a  conveyance,  and  demand  the 
purchase  money.  If  there  is  a  single  case,  English  or  Amer- 
ican, maintaining  a  difierent  doctrine,  it  has  escaped  our  ob- 
servation: and  it  seems  to  be  equally  well  established  that  the 
purchaser,  in  order  to  put  the  vendor  in  default,  must  tender 
the  purchase  money  and  demand  a  conveyance.  But  as  to  who 
shall  prepare  the  deed  in  the  latter  case  is  still  a  litigated  ques- 
tion, upon  which  there  is  a  contrariety  of  authority. 

In  Sug.  Vend.  229,  it  is  said,  *'  a  vendor  can  not  bring  an 
action  for  the  purchase  money  without  having  executed  a  con- 
veyance or  ofiered  to  do  so;  on  the  other  lumd  the  purchaser 
can  not  maintain  an  action  for  breach  of  contract  without  hav- 
ing tendered  a  conveyance  and  the  purchase  money.''  In 
Biandley  v.  Hemmington^  6  Taunt.  661;  S.  0.,  1  Eng.  Com.  L. 
764,  it  was  held  "  upon  an  award  to  perform  a  purchase  of  land 
and  pay  the  price  upon  the  conveyance  of  the  land  by  the 
plaintiff  to  the  defendant,  the  defendant  is  not  in  contempt  be- 
fore tender  of  a  conveyance  executed,  and  demand  of  the  money, 
and  refusal  to  accept  and  pay." 

Gibbs,  0.  J.,  said:  **  Before  the  plaintiff  can  have  an  attach- 
ment he  must  execute  and  tender  to  the  defendant  a  conveyance 
and  ask  for  the  purchase  money.  The  modem  practice  has 
gone  thus  far,  that  in  an  action  where  the  defendant  has  dis- 
pensed with  the  plaintiffs  tendering  the  deed  executed,  the 
plaintiff  may  nevertheless  recover,  but  even  that  was  relaxa- 
tion of  the  law.  In  the  present  case  the  plaintiff  could  not 
maintain  an  action  on  his  agreement,  nor  on  a  bond  for  perform- 
ance of  the  award,  because  he  does  not  show  performance  on 
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parf  Dallas,  J.,  said:  **  The  plaintiff  does  not  show  even 
a  refusal  bj  the  defendant/'  The  rest  of  the  court  concurred* 
In  Bank  of  Columbia  ▼•  Hagner^  1  Pet.  465,  the  supreme  court 
of  the  United  States  decided  that  if  either  the  vendor  or  Ten- 
dee  wishes  to  compel  the  other  to  fulfill  his  contract,  he  must 
make  his  part  of  the  agreement  precedent,  and  can  not  proceed 
against  the  other  party  without  an  actual  performance  of  the 
agreement  on  his  part  or  a  tender  and  refusal.  And  an  aver- 
ment to  that  effect  is  always  made  in  the  declaration  ux>on  con- 
tracts containing  dependent  undertaldngs,  and  that  averment 
must  be  supported  by  proof. 

In  Oreen  v.  Reynoldi^  2  Johns.  207,  it  was  held  by  the  so^ 
preme  court  of  New  York,  that  the  declaration  was  defective  in  not 
averring  a  tender  of  the  deed  by  the  plaintiff,  who  was  the  ven- 
dor, and  had  sued  for  the  purchase  money.    In  Parker  v.  Pair' 
mele,  20  Id.  180,  it  was  also  held  that  the  vendor  must  tender 
or  offer  to  execute  the  deed  before  he  could  maintain  an  ac- 
tion for  the  purchase  money.    That  case  was  decided  on  au- 
thority of  Sugden  on  Vendors;  PhiUipa  v.  Melding,  2  H.  BL 
123,  in  which  last  case  it  was  held  that  an  actual  conveyance 
or  a  tender  and  refusal  was  necessary.    The  same  doctrine 
was  held  in  Hudson  v.  Swifl^  20  Johns.  24;  JoneB  v.  Oard- 
ner,  10  Id.  266;  FuUer  v.  Hubbard,  6  Oow.  18  [16  Am.  Dee. 
423];  FuUer  v.  WUliams,  7  Id.  63  [17  Am.  Dec.  498];  J^hm- 
chot  V.  Leach,  5  Id.  606;  Blood  v.  Goodrich,  9  Wend,  68  [24  Am. 
Dec.  121].    And  so  it  has  been  in  Pennsylvania:  Lore  v.  Jones, 
4  Watts,  466;  Dearth  v.  WtUiamson,  2  Serg.  &  B.  60  [7  Am.  Dec 
662];  Withers  v.  AibinBon,  1  Watts,  236;  Henm  v.  Hoffner,  8 
Bawle,  893;  WUhers  v.  Baird,  7  Watts,  227  [82  Am.  Dec.  764]. 
Without  citing  further  authorities  we  will  remark,  that  we  be- 
lieve in  no  case  of  dependent  covenants  for  the  conveyance,  or 
where  the  stipulations  are  mutual  and  dependent,  has  the  ven- 
dor been  permitted  to  recover  the  purchase  money  without  ten- 
dering a  conveyance,  or,  offering  to  do  so,  was  excused  by  the 
act  of  the  opposite  party;  and  in  all  such  cases,  if  the  mutual 
stipulations  of  the  parties  are  set  forth  in  the  instrument  de- 
claxed  upon,  the  fact  of  performance  or  tender  and  refusal  must 
be  averred  in  the  declaration;  and  when  the  stipulations  do  not 
thus  appear,  the  defendant  may  plead  the  fact:  HunJt  v.  Liver- 
more,  6  Pick.  395;  Sexton  v.  Wood,  17  Id.  110;  Cunningham  v. 
Owinn,  4  Blackf.  342.    The  question  in  such  cases  usually  is, 
whether  the  stipulations  of  the  parties  are  dependent  or  inde- 
pendent.    The  question  as  decided  in  Byers  A  Mmiken  v. 
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Aiken^  5  Ark.  419,  was  no  donbt  determined  without  a  due  re- 
gard to  the  manner  in  which  the  parties  presented  themselves 
into  court,  and  without  distinguishing  between  the  abstract 
question  and  the  obligation  resting  upon  the  vendor  as  a  pre- 
requisite to  his  right  of  action,  and  the  court  was  consequently 
misled  by  the  English  role  determining  who  shall  prepare  the 
deed.  But  it  is  clear  to  our  minds  that  the  decision  is  not  only 
unsupported,  but  is  opposed  to  the  whole  weight  of  anthorily 
both  English  and  American. 

The  remaining  question  to  be  settled  in  this  case  is,  whether 
it  was  the  duty  of  Drennen  to  have  tendered  a  conveyance  and 
demanded  payment  of  the  purchase  money  in  order  to  entitle 
him  to  maintiain  this  action.  The  fact  that  the  writing  obliga- 
tory had  been  assigned  does  not  alter  the  question,  as  under 
our  statute  the  defendant  is  not  thereby  deprived  of  any 
defense  which  he  may  have  had  against  the  payee.  Our  stat- 
utes also  authorize  the  consideration  of  a  specdalfy  to  be  im- 
peached. 

That  the  promise  to  execute  the  deed  was  not  in  writing  most 
clearly  shows  that  it  was  the  intention  of  the  parties  that  the 
deed  should  be  executed  at  the  same  time  the  money  should  be 
paid.  Drennen's  promise  being  void,  and  not  binding  upon 
him  by  the  statute  of  frauds.  Smith  has  no  power  to  compel  the 
execution  of  a  deed  for  the  hinds  purchased  by  him.  The  land 
formed  the  consideration  for  which  the  writing  obligatory  was 
executed,  and  therefore  the  purchaser  should  not  be  compelled 
to  part  with  his  money  without  receiving  a  title.  Smith  has 
done  more  than  was  incumbent  upon  him  to  do.  He  tendered 
the  money  and  demanded  a  conveyance  which  was  refused.  If, 
under  such  circumstances,  he  should  be  compelled  by  law  to 
part  with  his  money,  and  the  vendor  should  still  refuse  to  exe- 
cute a  deed,  his  only  remedy  would  be  by  an  action  to  recover 
back  the  money.  AU  the  facts  are  before  the  court  in  the  pres- 
ent case,  which  would  entitie  him  to  recover  the  purchase 
money,  had  it  been  paid.  If  it  would  not  be  an  absurdity,  at 
least  it  would  not  comport  with  the  idea  of  a  faithful  adminis- 
tration of  justice,  to  compel  a  party  to  pay  money  in  one  action 
upon  a  state  of  facts  which  would  authorize  him  immediately 
upon  its  payment  to  sue  and  recover  it  back.  If  such  were  the 
law,  it  is  time  that  it  should  be  changed,  but  in  our  opinion  it 
is  not. 

The  judgment  of  the  circuit  court  must  be  leversedt  and  fbe 
cause  be  remanded  for  further  proceedings. 

dM.  Dm.  You  XUV— 8S 
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9uaM  Itacnn:  See  MeRxHand  ▼.  8iaU  Bamk,  87  Am.  Deo.  761»  and  note 
lo^e  ▼.  WWammn^  27  Id.  028^  duMmerfng  tiiie  eabject 

CovTBTAirai  OF  P&nonBi  and  Patmsht  or  Ooiibedbratioh,  in  a  eon- 
tnot  for  the  aele  of  Umde,  ere  dependent  oovenenti,  and  one  party  oan  na% 
fflemtem  an  aotion  agunat  the  other  without  ahofwing  a  performanoe  on  hk 
own  part^  or  a  readineea  and  willingneaa  to  perform:  Hcwe  v.  MUekeU,  35  Am. 
Dea  231,  and  note  dting  previooa  caaea  in  thia  aeriea,  holding  thia  doctrine. 
Bat  if  a  day  certain  ia  fixed  for  the  payment  of  the  money,  and  no  day  ia 
mentioned  for  the  ezecatian  of  the  oonveyanoe,  or  the  day  for  ita  ezeoatlon 
li  nnoertain,  the  ooTenanta  are  independent,  and  an  action  may  be  maintained 
for  the  money,  thongfa  the  deed  haa  not  been  ezecnted:  jSoyiv  ▼.  Oraigf  37 
Id.  756;  Dunean  r.  Jeter,  30  Id.  342.  And  the  aaroe  rale  prevaila  where  the 
plaintiff  takea  a  note  for  the  parohaae  price,  and  the  defendant  takea  a  penal 
bond  that  a  lawful  title  be  given  him,  which  are  whoUy  independent  and  an- 
connected;  in  each  a  caae  each  haa  an  action  on  hit  own  secnrity  for  the  non- 
performance of  the  other,  and  perf  onnanoe  on  one  aide  ia  not  a  condition 
preeedent  to  performance  on  the  other:  Martin  ada.  Bobo,  40  Id.  687.  So 
alao  a  yendee  in  poaaeaaion  can  not  defend  againat  an  action  for  the  parohaae 
price,  on  the  groond  that  no  title  had  been  made:  OiUs  v.  WUUame,  37  Id.  082. 

ABBiOHimrT  OF  TrriiS  Bojn>,  ezecnted  with  the  condition  that  the  obligor 
alioald  make  the  obligee  a  good  titie  to  a  certain  tract  of  land,  doea  not  af- 
fect the  daty  of  the  obligor  to  make  a  good  title  to  the  oUigee;  and  a  tender 
ei  a  deed  of  the  land  to  the  aadgnee,  ia  not  a  performance  of  the  oooditioii: 
Wailace  ▼.  Skewer,  87  Am.  Dec  687. 

ViNDOB  NxxD  voT  Pbepabk  akd  TiinMER  Dbid  aa  a  oonditloiK  precedent 
to  fotfeitare  of  contract  of  aale:  Chouteau  ▼.  Aweg,  31  Am.  Dec  191.  Aa 
to  tender  of  deed  in  action  for  parohaae  money  when  the  covenaata  are  ma- 
tnal,  aee  WUkere  ▼.  Baird,  32  Id.  754;  Tinmep  ▼.  AM^^  26  LL  e20|  JWfar 
▼.  HMKurd,  16  Id.  423;  Parker  ▼.  Parmde,  11  Id«  263. 


JoBDiH  V.  Thobnton,  TJbb  OF  Mewbobh. 

(2  BnaiJBi,  194.] 

BoKDB  ABB  Absiokabui  undeb  oub  Statutb.    The  l^gal  title  ▼eata  In  tiia 

aaaignee;  the  rij^t  of  action  la  with  him,  and  the  action  maat  be  faroq^bl 

in  hia  nmnfti 
Law  or  Oovvtky  whbbb  Cobtbaot  u  Madb  and  n  to  bb  RxBOonD^ 

moat  goYem  aa  to  ita  validity,  natare,  interpretation,  and  eflfoct. 
Aa  TO  FoBM  of  Acnov  or  Bbm bdt,  it  is  well  aetUed  that  the  recoTBiy 

maat  be  according  to  the  kxfori^  and  not  the  lex  loci  conlrtiefica 

Appbal  from  the  Bxadlej  oouniy  oirooit  oonri.    The  opinion 
•tates  the  oaae. 

Bmgo  and  TrapnaU,  tot  fhe  Bppellant. 

Tell,  oonira. 

By  Oonrt,  Oaoes,  J.    This  case  comes  np  by  appeal  from  the 
Bradley  drooit  court    Thornton,  for  the  use  of  Mewboni» 
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famaghi  debt  on  m  writing  under  seal  whereby  S.  Jaekson  and 
James  S.  Jordan,  or  either  of  them,  twelve  months  after  th» 
dftte  thereof,  promised  *'  to  pay  William  B.  Thornton,  or  order,, 
three  thousand  six  hundred  dollars,  payable  at  the  branch  of 
the  Bank  of  Tennessee  at  Sommerrille,  for  yalne  received,''  and 
bearing  date  the  eighteenth  day  of  November,  1842.  On  oyer 
it  appeared  that  said  writing  was  indorsed,  "Wm.  B.  Thorn- 
ton, Lanrel  Creek  P.  O.,"  ''  Wm.  E.  Davis,  Lanrel  Greek,"  and 
'*  Johnson  Mewborn,  Sommerville  P.  O.'*  By  the  pleadinga 
and  at  the  trial  Jordan  contested  the  right  of  Thornton  to  sae» 
upon  the  ground  that  the  legal  interest  in  the  writing  was  in 
Mewborn  at  and  before  the  commencement  of  the  suit.  A  judg- 
ment, however,  was  rendered  by  the  court  against  him,  and  th* 
appeal  is  prosecuted  to  reverse  this  judgment. 

The  only  question  material  to  be  considered  is  whether  Thorn- 
ton, under  the  circumstances,  could  maintain  the  action.  From 
the  evidence  as  set  forth  in  the  bill  of  exceptions  taken  on  the 
trial  and  transcribed  into  the  record,  it  is  shown  that  Mewbom'a 
indorsement  was  to  the  Branch  of  the  Bank  of  Tennessee,  at 
Sommerville,  in  the  State  of  Tennessee;  that  the  obligation  was 
protested  for  non-payment,  and  that  afterwards,  having  been 
paid  in  part  by  Jackson's  trustee,  and  the  balance  in  full  by 
newborn,  was,  on  the  twelfth  of  March,  1844,  delivered  by  the 
bank  to  said  Mewborn.  The  transfer  from  Thornton  to  Davua 
and  again  from  Davis  to  Mewborn  is  not  questioned.  Our  stat* 
uteon  the  subject  of  assignments  dedares  that  '*all  bonds,  liills^ 
notes,  agreements,  and  contracts  in  writing,  for  the  payment  of 
money,  or  property,  or  for  both  money  and  property,  shall  ba 
tssignaUe;"  that  "  the  assignee  of  any  such  instrument,'*  eto.» 
"  may  sue  for  the  same  in  his  own  name;''  that  the  assignment 
authorized  shall  not  **  change  the  nature  of  the  defense  or  pre- 
vent the  allowance  of  discounts  or  ofB^ts  either  in  law  or 
equity,  that  any  defendant  may  have  against  the  original  as- 
signor, previous  to  the  assignment,  or  against  the  plaintiff  or 
assignee  after  the  assignment;"  that  *'all  blank  assignmenta 
shall  be  taken  to  have  been  made  on  such  day  as  shall  be  most 
to  the  advantage  of  the  defendant,"  and  that  "  no  assignor  shall 
be  able  to  release  any  part  of  the  consideration  of  the  instru- 
ment by  him  assigned  after  the  assignment  thereof."  Bee  B.  S.» 
pp.  107, 108,  sees.  1,  2,  3,  7,  and  8.  Under  this  statute  such 
obligations  may  be  transferred,  either  in  full  or  in  Uank,  and 
the  legal  interest  vested  in  the  assignee  sulqect  to  the  termsand 
with  the  consequences  imposed  by  its  provisions.    In  the  case 
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of  Block  T.  Walber,  2  Ark.  4,  heretofore  decided  by  this  oouxt, 
it  was  held  that  an  assignee  could  not  "  restore  the  l^;al  inter- 
est in  the  assignor  by  the  erasure  or  cancellation  of  the  assign- 
ment;" that  if  it  were  otherwise  the  party,  of  his  own  accord, 
might  **  not  only  destroy  the  mutual  obligation  of  a  subsisting 
eontract,  but  at  the  same  time  create  another  without  the  agree- 
ment of  the  other  parties  and  in  prejudice  of  their  rights:"  S 
Ark.  12.  It  was  also  held  in  the  same  case  that  after  the  assign- 
ment and  delivery  of  a  writing  obligatory,  the  assignor  had  **  no 
longer  any  power  or  control  over  the  contract,  because,  by  the 
assignment  and  delivery  of  the  writing,  all  his  interest  is  vested 
in  the  assignee,  and  he  alone  has  the  right  of  action  in  his  own 
name."  Where  the  assignor,  however,  although  a  remote  one, 
of  an  obligation,  note,  or  bill,  pays  it  to  the  last  indorsee,  and 
the  same  is  thereupon  delivered  to  him,  the  legal  interest  thereby 
vests  in  such  assignor,  and  he  may  bring  suit  in  his  own  name 
against  a  previous  indorser  or  the  maker,  notwithstanding  his  in- 
dorsement: See  note  and  references  to  Strong  v.  Spear ,  1  Hayw. 
214;  McNeiU  v.  Elam,  Peck,  268.  This  principle  is  also 
recognized  in  the  case  of  Block  v.  WdUcer^  2  Ark.  4.  In  such 
case  it  is  a  fair  business  transaction  and  contract  between  the 
parties  resting  upon  a  valuable  consideration  and  consummated 
by  the  delivery.  In  the  case  before  us,  therefore,  we  entertain 
no  doubt  but  that  under  our  laws  the  right  of  action  was  with 
Mewbom,  the  party  having  the  legal  interest,  and  consequently 
that  the  judgment  was  erroneously  rendered  for  Thornton. 

If  in  the  state  of  Tennessee,  where  the  obligation  appears  to 
have  been  executed,  transferred,  and  made  payable,  a  recovery 
could  be  effected  on  such  obligation  in  the  form  adopted  in  this 
case,  it  remains  to  be  considered  whether  the  lex  loci  oontractuM 
ought  not  to  govern.  The  law  of  a  place  or  country  where  a  con« 
tract  is  made  and  is  to  be  executed,  must  govern  as  to  its  validity, 
nature,  interpretation,  and  effect:  Story  on  Prom.  Notes,  170. 
But  as  to  the  form  of  action  or  remedy,  it  is  well  settled  that  the 
recovery  must  be  sought  according  to  the  lex  fori,  not  the  lex 
loci  coTdractus:  Dixon's  Ex^rs  v.  Bamsey'a  Ex^rs,  3  Cr.  824;  Na^ 
V.  Tapper,  1  Cai.  402  [2  Am.  Dec.  197];  Buggies  v.  Keder,  3 
Johns.  268  [8  Am.  Dec.  482];  Chit,  on  Bills,  192,  193.  In  the 
statute  laws  of  Tennessee,  as  compiled  by  Caruthers  &  Nichol- 
son, pages  499,  500,  we  find  the  following  provision:  ''All  bills, 
bonds,  or  notes  for  money,"  etc.,  **  shall  be  held  and  deemed 
negotiable,  and  all  interest  and  property  therein  shall  be  trans- 
ferable by  indorsement  in  the  same  manner  and  under  the  same 
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rnles,  regulations,  and  resiaiotionB,  as  notes  called  promissorj 
or  negotiable  notes  have  heretofore  been,  and  the  indorsee  or 
assignee  may  have  and  Tnaintain  his  action,"  etc.  It  will  be 
seen  from  the  same  compilation,  page  560,  Qiat  promissory  notes 
at  the  time  the  foregoing  proTision  was  enacted,  were  assignable 
in  the  same  manner  **  as  inland  bills  of  exchange  by  the  custom 
of  merchants  in  England."  Hence,  it  is  clear  that  under  her 
laws,  the  legal  interest  in  bonds,  etc.,  for  the  payment  of  money 
when  transferred  by  assignment,  vests  in  the  assignee,  and  that 
there,  as  here,  the  right  of  action  follows  such  interest.  The 
adjudication  of  the  courts  of  that  state  are  dear,  we  think,  on 
this  subject  as  well  that  a  remote  assignor,  after  payment  and 
redelivery  may  sue  a  previous  assignor  or  the  payer:  See  note 
to  case  of  Strong  v.  Spear ^  1  Hayw.  214,  and  McNeill  v.  Elamf 
Peck,  268,  above  referred  to.  Applying  therefore  either  the  law 
of  the  place  where  the  contract  was  made  and  to  be  executed,  or 
of  this  country  where  it  is  sought  to  be  enforced,  the  action  was 
improperly  brought  in  the  name  of  Thornton.  The  judgment 
therefore  of  the  court  below  must  be  reversed  and  set  aside  with 
costs. 

Bight  of  Assionbx  of  Cohtraot  so  Sub  uf  ma  owir  Kambi  S«e  MSBer  v, 
BUd9oe,$lABL  Deo.  37;  £ftmi(myr.  Thoma0yS51d.  605;  iMr  v.  iSdbendfc,  88 
Id.  033.  A  vendor's  wanaaty  of  title  to  penooftl  propertj  sold  is  Doiassigii- 
able  under  any  statate  of  Alabama,  so  as  to  give  a  right  of  aotion  upon  its 
breach,  to  asabeeqaent  pnrohaser  of  sneh  property:  SaUe  v«  Lighf9  EasecfttOfw^ 
89  Id.  317. 

Idcz  Loci  Contractus  QovEsan,  wbev:  See  Hale  v.  Nen  Jenei^  Sieam 
Nam.  Co.,  39  Am.  Dec.  398,  and  note  refecxing  to  provions  oases  in  this  seEissf 
also  Peck  v.  Mayo,  Id.  205. 

Lbx  Fori  Qovkbs^s  Form  of  Actiok  akd  Bemmdti  Neurit  v.  Sargeami^  4C 
Am.  Deo.  146;  Brmm  r,  BidMeU^  89  Id.  290. 


CASES 


Df  THB 


gUPEEME  COUET  OF  EBE0E8 


OONNEOTIOtJT. 


Bbown  V.  W] 


(IT  OoanOraooT,  MS.] 

OttiTMUVAiisT  n  vov  EBSBimAL  to  mftke  yalid  a  mbminkn  add  aa  mmA 

Bou  AS  TO  BsvomL  in  pais  Is,  that  whero  a  man,  by  hia  wards  or  oob* 
daot,  wiUfully  causes  another  to  beUere  in  the  ezistenoe  of  a  oertaia 
state  of  things,  and  indnoes  him  to  act  apon  that  belief,  so  as  injnrionslj 
to  alter  his  previous  plans,  the  former  is  oondnded  from  aTeninj^  as 
agsinst  the  latter,  adiflerent  state  of  things  as  existing  at  that  time. 

Idioi. — ^This  rale  may  be  applied  to  interests  in  realty. . 

PABTinoK  BT  PaboIi  among  co-tenants,  pnisnant  to  which  the  partlas  sa* 
ter  into  and  retain  posseosion,  is  Tslid  as  between  the  parties. 

Tbbspabs  quare  claugumfreffU.  Defendant  claimed  to  be  a  oo» 
tenant  with  plaintiff.  The  plaintiff  and  defendant's  grantor  were 
deyieeeB*  under  the  will  of  Thatcher  Brown,  devising  his  reaUj 
in  common  to  the  said  persons,  the  former  his  wife,  the  latter 
his  son,  together  with  a  second  son  not  a  party  to  these  pro- 
ceedings. Some  eleven  years  after  the  ancestor's  death  the  de- 
visees under  the  wiU  entered  into  an  agreement  in  writing,  but 
not  under  seal,  that  three  persons  named  therein  should  distrib- 
ute the  land  to  the  three  devisees,  and  set  out  the  thirds  of  each 
of  them.  The  three  persons  named  made  such  distribution, 
putting  the  same  in  writing,  and  the  plaintiff  entered  upon  the 
portion  allotted  to  her,  continuing  in  possession  up  to  the  com- 
mencement of  the  action,  a  period  of  seventeen  years,  and  some 
thirty  since  the  husband's  death.  A  deed  from  the  plaintiff  to 
one  of  the  devisees,  releasing  to  him  her  interest  in  the  portion 
•et  apart  to  him,  was  admitted  in  evidence.    It  was  dated  two 
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years  after  the  distribution  by  the  parties  selected,  and  contained 
the  following  clause:  "  The  reason  of  giTing  this  is,  that  some 
doubts  have  arisen  as  to  the  validily  of  the  distribution  in  law, 
and  this  is  to  confirm  the  same."  Objections  to  the  admission 
of  the  yarious  instruments  referred  to  were  made  by  the  defend- 
ant and  oTerruled.  Verdict  for  the  plaintiff.  Motion  for  a  new 
trial. 

Pomeroy  and  Foster  ^  in  support  of  the  motion. 

SiTOTig^  contfUm 

WiLEJAifs,  0.  J.  The  objeotions  to  the  evidence  and  to  the 
charge,  have  not  been  argued  separately  by  the  counsel,  and 
need  not  be  separately  considered  by  the  court:  for  they  really 
resolve  themsdves  into  one,  that  is,  the  efficaqr  of  tiie  pro- 
ceedings under  the  references  to  York  and  others.  The  parties 
both  claim  under  the  will  of  Thatcher  Brown;  the  plaintiff  di- 
rectly, the  defendant  derivatively.  Brown  died  in  1815.  The 
plaintiff  being  in  possession  of  the  premises,  must  have  a  right 
to  recover,  tmless  the  defendant  can  show  a  title.  This  he  at- 
tempts to  do,  by  showing  he  is  tenant  in  common,  and  has  a 
right  to  occupy  with  her.  It  seems,  that  the  husband  of  this 
plaintiff,  and  ihe  father  of  one  of  the  devisees  under  whom  the 
defendant  derives  his  title,  died  some  thiriy  years  since,  and  his 
widow  has  been  in  possession  of  the  premises  since  that  time. 
After  the  children  became  of  age,  in  1826,  it  was  agreed  be- 
tween her  and  them,  that  a  division  should  be  made  of  the 
estate  among  them,  by  three  persons,  whom  they  named.  This 
agreement  was  in  writing,  and  the  doings  of  these  persons  un- 
der it  were  also  in  writing;  and  t&e  plaintiff  then  occupied 
these  premises  until  1843,  when  this  defendant  entered  in,  and 
committed  the  acts  complained  of  in  this  declaration.  It  is  not 
pretended  that  the  defendant  had  any  other  or  greater  right 
than  Thatcher  Brown,  the  son,  had;  nor  that  if  he,  the  devisee, 
and  a  party  to  this  agreement,  was  bound  by  what  was  done  un- 
der it,  but  that  the  defendant  was  also  bound  by  it. 

The  question  then  arises,  what  was  the  effect  of  this  agre^ 
ment  between  the  parties  in  interest,  to  submit  the  subject  of 
this  devise  of  the  estate  to  these  three  men,  and  their  actions 
under  it,  with  the  subsequent  occupation.  The  counsel  for  the 
defendant  say,  that  this  was  not  such  a  distribution  as  our  stat- 
ute requires,  and  consequently , >¥as  no  distribution:  it  was  not 
such  a  convoTance  as  our  law  requires,  and  therefore,  no  title 
can  pass,  and  no  severance  be  had.    That  this  is  not  a  distribu- 
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tioiiy  Booh  BB  the  fttatate  veqaizoSy  and  that  this  diTiaion  is  not 
evidenced  by  deed,  is  certainly  true.  But  the  plaintiff  is  in 
possession  of  this  property,  in  the  actual  occupation,  and  has  a 
right  to  recoTer  of  any  person  committing  a  trespass  thereon, 
unless  such  i>erson  can  show  a  title.  How  does  the  defendant 
attempt  to  do  this,  by  setting  up  a  title  in  Thatcher  Brown,  as 
tenant  in  common?  The  plaintiff  says,  you  shall  not  be  al- 
lowed to  do  this;  for  Thatcher  Brown  agreed  to  a  division  of 
this  property,  to  be  made  by  persons  chosen  for  the  purpose; 
and  it  was  made;  and  Thatcher  Brown  has  taken  the  benefit  of 
it,  by  receiTing  a  deed  of  land  set  to  him  under  said  distribu- 
tion, and  expressly  to  confirm  the  same;  and  this  two  years 
after  that  distribution.  Under  such  circumstances,  it  would  be 
most  ineqtdtable  and  unjust,  that  he  should  now  claim  a  right 
in  the  other  lands  set  to  his  mother;  and  there  can  be  no  doubt 
that,  upon  well-settled  principles  of  equity,  this  agreement 
being  so  far  performed  on  the  one  part,  a  court  of  chancery 
would  see  that  it  was  carried  intoe&ct  on  the  other.  It  is  true, 
we  are  in  a  court  of  law;  and  we  must  see  whether  the  prindples 
of  law  will  support  this  claim. 

The  plaintiff  claims,  that  this  division  is  in  nature  of  anaward, 
and  that  it  has  been  settled,  that  though  an  award  respecting 
lands  is  not  binding  upon  the  parties,  as  an  award,  still  it  shall 
operate  as  an  estoppel.  To  this  it  is  answered,  by  the  defend- 
ant, that  there  is  no  award;  for  there  was  no  dispute  between 
the  parties;  of  coiurse,  no  submission,  and  no  award.  Now,  we 
do  not  understand,  that  there  must  be  a  lawsuit,  or  eyen  a 
quarrel,  to  make  valid  a  submission  and  award.  Two  persons 
not  agreeing  about  the  location  of  a  boundary,  or  a  division  of  a 
common  interest,  may  as  well  refer  these  questions  to  mutual 
friends;  as  if  an  action  of  trespass  had  been  commenced,  or  an 
assault  and  battery  had  occurred  in  consequence  of  the  dispute. 
A  submission  to  arbitration  is  for  the  purpose  of  an  amicable 
and  easy  settlement  of  a  doubtful  concern;  and  it  is  wholly  im- 
material whether  there  be  any  actual  controversy  or  not^  In 
this  case,  a  female  and  two  young  men  have  an  interest  in  com- 
mon in  lands;  neither  perhaps  sufficiently  acquainted  with  their 
value  to  know  what  they  ought  to  claim,  and  each  anxious  for 
their  just  rights.  What  course  more  proper  to  preserve  har- 
mony in  a  faxoily,  than  to  have  this  settled  by  mutual  friends? 
Such  a  course  is  as  proper  to  prevent  controversy,  as  to  settle 
at  when  begun.  One  of  the  modes  of  making  partitions  at  com- 
mon law  among  parceners,  given  by  Littleton,  is  "  to  choose,  by 
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tgxeement  between  themselTes,  certain  of  their  friends  to  make 
partition  of  the  lands  or  tenements;"  and  then  the  parceners 
might  seleotaccording  to  seniority:  or  it  may  be  agreed  between 
themselves,  that  one  shall  have  such  tenements,  and  another 
such  tenements,  without  any  primer  election:"  Co.  Lit.  166, 
sec.  241.  We  see  no  difBoully,  therefore,  from  the  fact  that 
there  was  nothing  to  submit. 

It  is  said,  the  transaction  has  none  of  the  distinctiye  char- 
acters of  an  award.  Now,  if  there  was  a  submission  of  some- 
thing  to  be  settled  by  these  men,  it  would  seem  that  the  opinion 
given  upon  the  subject  would  be  an  award.  There  is  no  tech- 
nical language  in  which  an  award  must  be  clothed.  Where 
parties  agree  to  submit  to  and  abide  the  opinion  of  others,  that 
opinion,  clearly  and  definitely  expressed,  constitutes  an  award. 
13ie  friends  selected  go  on,  and  allot  shares  marked  out  by  bound- 
aries to  each  devisee,  so  that  each  shall  know  his  own  separate 
part  from  the  rest.  They  thus  fulfill  the  duty  imposed  upon 
them,  by  adjusting  the  subject-matter  referred  to  them;  and 
this  is  all  any  arbitrators  can  do  by  their  award.  It  is  said  by 
Judge  Thompson,  a  partition  made  by  persons  appointed  for 
the  purpose,  might  be  considered  in  nature  of  an  award:  Shepaird 
V.  Byen^  15  Johns.  497.  It  is  not  therefore  easy  to  see,  why 
this  case  does  not  &11  within  the  principle  estabUshed  by  this 
court,  in  Shelian  v.  AloaXy  11  Oonn.  240.  That  was  a  mereques- 
tion  of  title.  This  is  a  question  merely  as  to  the  division  of  an 
tMsknowledged  title.  There  this  court  held,  that  although  the 
award  could  not  conclude  the  title,  it  might  prevent  the  partf 
against  whom  it  is  made,  and  those  claiming  under  him,  from 
contesting  such  title  again.  And  in  this  case,  though  this  de- 
cision may  not  have  the  full  effect  of  a  distribution  under  the 
statute,  we  can  see  no  reason  why  it  should  not  conclude  the 
parties  from  claiming  against  it,  as  much  as  if  the  question  was 
a  mere  question  of  title. 

It  is  said,  that  in  this  case,  there  is  a  statute  law  directing 
the  mode  of  distribution.  And  so  there  is  a  statute  law  direct- 
ing how  title  to  real  estate  shall  pass,  not  derived  frcnn  descent 
In  the  one  case,  it  is  through  the  courts  of  probate;  in  the  other 
case,  by  deed;  and  it  is  as  explicitly  dedared  how  it  shall  be 
done,  in  the  one  case,  as  in  the  other.  It  is  not  intended  to  go 
over  the  authorities  adduced  on  the  former  occasion.  A  recent 
ease  in  the  state  of  Vermont  has  occurred,  where  the  court  say, 
it  is  not  neoessaiy  to  decide  how  it  might  be,  when  the  title  was 
in  dispute,  but  held,  that  where  the  line  between  adjoining  pro* 
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prietorB  was  in  dispute,  a  settlement  of  that  line  hy 

tion,  would  estop  the  party  from  claiming  contraxy  to  sneh 

award:  Stewart  y.  Cass,  16  Yt.  663  [42  Am.  Deo.  634]. 

It  is  tme,  that  in  some  of  the  states,  doubts  have  been  ex« 
pressed,  whether  in  case  of  real  estate,  the  estoppel  mnst  not 
be  by  deed.  This  certainly  is  not  the  common  law.  Littleton 
Bays:  ''And  so  a  man  can  see  one  thing  in  this  case,  that  a  man 
shaU  be  stopped  by  matter  in  fact,  though  there  be  no  writing, 
hj  deed,  indenture,  or  otherwise;''  and  Lord  Ooke,  comment- 
ing hereon,  gives  as  an  instance  of  estoppel  by  matter  in  faet, 
this  yezy  case  of  partition:  Oo.  Lit.  866,  sec.  667.  And  such  an 
award  has  in  England  been  held  sufficient  to  estop  a  pariy  against 
whom  ejectment  was  brought,  from  setting  up  his  title :  JDoe  dem. 
Morris  et  at,  ▼.  Bosser,  8  East,  16. 

But  in  the  case  before  us,  here  is  not  only  the  agreement  that 
the  award  should  be  binding  upon  the  parties,  as  in  the  case 
aboTC  referred  to,  and  in  SheUcn  t.  Alcox,  11  Conn.  240;  but 
the  parties  haye  acted  under  it  for  about  eighteen  years;  and 
the  persons  under  whom  the  defendant  claims,  took  a  deed  of 
this  plaintiff,  confirming  that  award  as  to  most  of  his  part  of 
the  lands  set  to  him.  This  is  a  feature  in  the  case,  which  does 
not  exist  in  Shdton  t.  Alcax.  Now,  the  rule  as  it  regards  estop- 
pel in  pais  is,  that  where  a  man,  by  his  words  or  conduct,  will* 
fully  causes  another  to  belieye  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  upon  that  belief,  so  as  injuri- 
ously to  alter  his  previous  position,  the  former  is  concluded 
from  averring,  as  against  the  latter,  a  different  state  of  things 
as  existing  at  that  time:  Piaterel  t.  fif^ars,  6  Ad.  &  El.  469;  S.  C, 
83  Eng.  Com.  L.  267;  Gregg  y.  Wells,  10  Ad.  &  El.  90;  S.  C.,87 
EDg.  Com.  L.  64.  Cases  are  numerous  in  this  countiy,  where 
a  person  has  asserted  a  fact,  upon  faith  of  which  another  acts, 
and  will  receive  damage,  if  that  fact  is  not  true,  where  it  has 
been  held,  that  he  shall  be  estopped  from  contradicting  it. 

Thus,  where  A.  told  an  officer  who  was  directed  to  attach  the 
properly  of  B.,  that  B.  owned  one  fifth  of  certain  boards  which, 
in  consequence,  were  attached  and  sold  at  the  poet;  A.  was  not 
allowed  to  set  up  a  claim  that  B.  was  to  assist  him  in  certain 
work  upon  the  boards,  before  his  title  should  be  complete: 
Stephens  v.  Baird,  9  Cow.  274.  So  if  A.  receipts  the  properly 
of  B.  as  his,  in  consequence  of  which  the  officer  forbears  to  ai> 
tach  other  goods  of  B.;  A.  can  not  set  up  a  claim  to  these  goode 
as  his  own:  DeseU  v.  Odell,  8  Hill,  216  [88  Am.  Dec.  628];  Dewey 
V.  Field,  4  Mete.  881  [88  Am.  Dec.  876];  Marrism  v.  BMgett.  8 
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N.  H.  238  [29  Am.  Deo.  663];  Beynolds  t.  Lawntbury,  6  HiH, 
684.  So  whexe  one  about  to  distmin  for  xent,  was  informed,  bj 
the  tenant,  that  he  owned  nothing,  or  but  a  trifle,  on  the  prem« 
ises;  in  ejectment  brought  for  de&ult  of  payment  of  rent,  the 
tenant  offered  to  show  there  was  sufficient  property  on  the 
premises;  the  court  said,  he  was  estopped  from  disputing  the 
truth  of  his  representations:  Pres.  Oong.  of  Salem  y.  WUliams, 
cited  WeOand  Canal  Oo.  t.  Haihaway,  8  Wend.  488. 

In  Massachusetts,  it  has  been  said,  such  declarations,  not  acted 
upon,  may  be  strong  eridence  against  the  party  making  them; 
but  when  acted  upon  by  the  party  to  whom  they  were  addressed, 
to  his  prejudice  (if  the  &ct  were  otherwise),  they  will  be  condu- 
siTc:  WaUtB  ▼.  THcesdeQ,  6  Pick.  466.  Look  at  the  situation  of 
the  parties  in  this  case,  in  connection  with  these  principles. 
Nearly  twenty  years  since,  Thatcher  Brown,  whose  rights  are 
now  set  up  by  ^e  defendant,  agreed  with  the  plaintiff,  that  the 
decision  of  certain  friends,  in  dividing  their,  common  properly, 
should  bind  him;  in  consequence  of  which,  the  plaintiff  goes 
into,  and  ever  since  continues  in  possession  of  a  certain  part 
set  to  her;  and  Thatcher  Brown  sells  the  part,  or  most  of  the 
part,  set  to  him;  and  lest  she  should  erer  question  the  title  ac- 
quired by  the  division,  he  requires  of  her,  and  she  executes  to 
him,  a  deed  of  the  property  by  him  sold,  thus  depriving  herself 
of  all  interest  in  that  portion  of  the  estate.  And  now,  at  the 
end  of  sixteen  years,  it  is  claimed,  that  this  division  is  noth- 
ing; and  in  face  of  the  agreement  that  the  decision  should  be 
binding,  in  face  of  the  deed  expressly  taken  by  him  to  remoTC 
doubts  on  the  subject,  after  having  acquired  all  the  benefits  of 
the  division,  he,  or  his  representative,  asks  the  court  to  suffer 
him  to  say  that  this  was  a  mode  of  distribution  unknown  to  our 
law.  If  ever  the  doctrine  of  an  estoppel  in  pais  is  to  prevail,  it 
would  seem  as  if  this  was  the  case.  Any  other  construction 
would  enable  the  party  to  perpetrate  a  most  gross  fraud. 

In  this  respect,  the  case  differs  entirely  from  Munson  v.  Jfun- 
son,  3  Day,  260,  so  much  relied  upon  by  the  defendant.  In  thai 
case,  no  question  of  estojypel  was  made,  or  decided  by  the  court; 
and  there  was  no  fact  shown,  by  which  it  appeared,  that  any  act 
was  done  under  the  award,  or  that  any  injury  would  arise  to  the 
plaintiff,  hj  its  violation.  This  is  sufficient  to  distinguish  the 
case  on  trial  from  that;  and  if  the  case  of  Kunstm  v.  Jfiinstmisnot 
to  be  distinguished  from  the  case  of  SheUUm  v.  Akox^  11  Conn. 
240,  we  should  adhere  to  that  as  the  latest  and  best  authority. 
We  think,  therefore,  the  defendant  has  no  reason  to  complain. 
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It  Yms  further  claimed,  on  the  port  of  the  plaintiff,  that  if  the 
defendant  was  right  in  his  defense,  and  there  had  been  no  diyis- 
ion,  then  the  deed  under  which  he  daiiucd  must,  for  the  aama 
reason,  be  Toid;  being  giyen  by  one  tenant  in  common,  of  lands 
held  in  common,  by  metes  and  bounds,  and  not  an  undivided 
interest.  But  there  is  nothing  in  the  motion  *An<lit^g  to  show^ 
ttiat  this  question  was  made  below;  and  the  deeds  do  not  seem 
clearly  to  show,  in  this  respect,  the  state  of  the  title.  The  court 
therefore  giye  no  opinion  upon  this  point;  btit  think  there  ought 
to  be  no  new  trial. 

In  this  opinion  the  other  judges  cononxrsd^  eioept  Ohobob^ 
J.,  who  was  not  present. 
New  trial  not  be  granted. 


Pabol  PABTinoN  AMOHQflTCo-isirAHTB:  SaeCUboMiT.  Ha^42Am.  Dml 
S75,  and  referanoes  in  the  note  thareto. 

EsTOPPBL. — Cited  and  followed  in  Moe  ▼•  Jerome^  18  Coim.  158;  Nnym^^ 
Ward,  10  Id.  266;  Bagt  ffaddam  Bank  ▼.  iSAotfor,  20  Id.  22;  WhUaher  t. 
Wmanu,  Id.  104;  Dper  ▼.  Cady, Id.  668;  CoiokfT.  Baetm,  21  LL  467;  Chidam 
▼.  fftirlbuH,22U.  105;  Dambwrp  amd  Nonmdk  B.  E.  Co,  ▼.  IFIfaon,  Id.  451| 
Tayhrv.My,  25 Id.  268;  BatxmY.  ITeflterveft,  20 Id. 600^  vpon the dootrins 
of  estoppel  here  enrnmerated  and  appUed. 


Enfield  Toll  Bridge   Gompant  v.  Habxfobd 
AND  New  Haven  Railboad  Gompant. 

[17  OoaVSOTXOUT,  i54.1 

F^NouisjES,  AS  SoiuBCTS  ov  Emznkmt  DoiiAiir,  are  aa  mitoh  witnin  tiis 
legislative  control  as  is  any  other  property,  whether  belonging  to  ooipi^ 
rate  or  to  natnral  persons. 

Ooirr&Acr  Cbxatiko  a  €k>BPOBATiON  and  defining  its  powers  and  prlr* 
ileges,  is  identical  with  the  franchise  itself,  and  snbjeot  to  the  same  laws. 
Principle  applied  to  charter,  providing  that  no  other  bridge  than  that  ol 
the  plaintiffs  should  be  constmcted  within  certain  specified  limits. 

Ohabtbr  Givnvo  all  Powebs,  Pbivilbobs,  and  IimvinTiis  to  Oobpoka* 
TiON,  necessary  to  carry  into  effect  the  purposes  and  objects  of  the  set  ol 
incorporation,  most  be  given  a  constmcticn  that  will  give  the  charter  fall 
effect.  Under  such  charter  a  corporation  may  take  property  both  corpo- 
real and  incorporeal,  or  interfere  with  privileges  which  may  lie  in  its  way. 

Fbavchisb  hat  bb  Considbbbd  Real  Estate  within  the  meaning  of  a  legisla- 
tive grant,  "to  enter  npon  and  use  all  sach  lands  and  real  estate,  as  may 
be  necessary,"  where  sach  franchise  issnes  out  of  land  of  freehold  dnratiML 

lAOULATrvE  Gbaut  NOT  TO  Impaib  OB  Pbbjudicb  Ant  Vbrbd  Biobxi 
of  an  existing  corporation,  simply  means  that  snch  corporation,  by  that 
reservation  in  the  grant,  is  to  have  equal  rights  with  all  oitiaens  of  the 
state— a  right  to  demand  compensation,  should  their  fraaehise  be  injured 
under  the  operation  of  the  grant. 
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Motion  that  injunotion  issae  as  prayed  for  in  plamtifSs'  orig^ 
inal  bill,  this  cause  having  been  conidhued  in  the  superior  court 
after  the  decision  of  the  sapreme  court,  as  reported  at  page  40 
of  the  seyenteenth  Tolume  of  Connecticut  reports,  and  in  42 
American  Decisions,  716.  Defendant  filed  a  supplemental  an- 
swer, resisting  the  motion.  And  the  parties  haviug  been  fully 
heard,  the  cause  was  submitted  for  the  consideration  of  the  su- 
preme court  upon  the  facts  and  proceedings  already  set  forth  in 
the  previous  account  of  the  case,  and  upon  the  additional  fact 
that  the  defendants  had  notified  the  plaintiff  of  the  proposed 
application  to  the  court  to  have  the  injury  to  the  plaintiff  by  the 
defendants  assessed  by  court  conmiission;  of  the  appointment 
of  three  commissioners,  the  assessment  of  the  damage  at  three 
hundred  and  fifty  dollars,  and  of  the  refusal  of  the  plaintiffs  to 
receive  such  sum,  and  their  objection  to  the  whole  appraisal  pro- 
oeedings. 

UUaioorth  and  T,  C.  Perkins^  for  the  plaintiffs. 

Hunffer/ard  and  Baldwin,  corUra. 

Chuboh,  J.  When  this  case  was  before  us  at  a  former  term, 
we  held,  that  the  franchise  of  this  bridge  company  was  subject 
to  the  same  legislative  control  for  public  use,  as  any  other 
species  of  properly,  whether  belonging  to  corporate  or  natural 
persons:  17  Conn.  41  [42  Am.  Dec.  716].  We  suppose  the 
question  made  on  this  argument  respecting  the  constitutional 
power  of  the  legislature,  tiiough  varied  somewhat  in  its  phrase- 
ology, was  distinctly  raised,  and  decided  by  us,  on  the  former 
hearing,  as  it  had  been  before,  in  the  case  of  Toum  of  East 
Hartford  v.  The  Sartfard  Bridge  Company,  Id.  80.  We  shall 
not  now  discuss  again  a  question  so  recently,  and  as  we  think, 
correctly  settled.  The  plaintiff's  claim,  notwithstanding,  that 
here  is  something  beyond  the  bridge  franchise,  which  has  been 
invaded — a  contract  has  been  impaired.  They  insist  that  the 
legislature,  in  their  charter,  entered  into  a  covenant  or  a  con- 
tract with  them,  that  no  bridge  should  thereafter  be  erected 
across  Connecticut  river  within  certain  limits,  which  could  not 
be  constitutionally  impaired,  either  with  or  without  compensa- 
tion, by  the  defendants  under  any  pretended  authority  from  the 
legislature.  This  doctrine  has  the  sanction  of  some  respectable 
opinions,  but  of  no  adjudged  case.  There  is  a  fallacy  in  the 
argument  in  support  of  it.  The  contract  constitutes  the  fran« 
chise.  All  franchises  emanating  from  the  government,  are  the 
results  of  contracts  between  the  state  and  individuals.    Ta  say» 
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ihereforey  that  although  audi  francfaiaee  may  be  taken  for  pub- 
lic xvae  upon  compenaationy  and  at  the  same  time  to  insist,  that 
the  contract  or  ooTenant  by  which  they  are  created,  is  unconsti- 
tutionally impaired,  is  an  absurdity.  That  contracts  may  as  well 
exist  between  the  state  and  corporate  bodies,  as  between  indi« 
Yiduals,  which  are  beyond  their  franchises,  and  beyond  legisla- 
tiye  control,  is  true;  but  the  contract  creating  the  corporation 
and  defining  its  powers  luid  privileges,  is  not  of  this  character. 
This  is  identical  with  the  franchise  itself,  and  subject  to  the 
same  hiws. 

However  this  may  be,  it  is  still  insisted,  that  the  charter  of 
the  railroad  company  does  not  authorize  an  encroachment  upon 
this  species  of  incorporeal  property.  The  charters  of  both  the 
Hartford  and  New  Haven  and  the  Hartford  and  Springfield  rail- 
roads  expressly  give  to  the  respective  companies  **  all  powers, 
privileges,  and  immunities,  which  are  or  may  be  necessaiy  to 
cany  into  efiect  the  purposes  and  objects  of  the  acts."  And  we 
here  repeat,  what  we  said,  when  this  case,  on  a  former  occasion, 
was  before  us:  '*  When  such  stipulations  are  made,  it  becomes 
the  duty  of  the  court  to  give  them  such  construction  as  will  give 
them  full  effect."  This  can  be  done  only  by  so  treating  the 
powers  of  the  railroad  company,  as  that  it  shall  have  right,  in  a 
constitutional  manner,  to  sequester  both  land  and  water,  to 
take  property  both  corporeal  and  incorporeal,  or  to  intexfeze 
with  privileges  which  may  lie  in  its  way,  for  the  necessaiy  com- 
pletion of  the  work  which  it  was  empowered  to  constitute;  and 
the  entire  language  of  both  charters  must  be  read  with  an  eye 
to  this  object:  Ellis  v.  Welch,  6  Mass.  246  [4  Am.  Dec.  122]; 
Parka  v.  CUy  of  Boston,  16  Pick.  203;  BosUm  Waier  Power  Co. 
V.  Boston  and  Worcester  R.  B.  Go.,  23  Id.  360. 

So  to  limit  the  interpretation  of  these  charters,  in  this  par- 
ticular, as  the  plaintiflfJB  claim,  would  defeat  the  entire  puxpose 
of  the  legislature  and  of  the  railroad  company.  It  was  known 
that  a  railroad  could  not  be  constructed  in  this  cultivated,  im- 
proved, and  populated  section  of  countiy,  for  any  considerable 
distance,  without  encroaching  somewhat  upon  turnpikes,  fer- 
ries, fisheries,  and  public  and  private  rights  of  way.  And  we 
must  suppose,  that  the  legislature,  when  it  gave  the  right  to 
take  land,  intended,  by  the  language  it  used,  to  confer  also  thf 
power  to  interfere  with  all  franchises  appurtenant  thereto,  upon 
payment  of  just  compensation  therefor. 

But  furthermore,  the  charters  of  both  ndlroad  companies  au« 
thorize  them  ^*  to  enter  upon  and  use  all  such  lands  and  real 
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estate,  as  may  be  neceesazy  for  them/'  in  the  manner  and  for 
the  purpose  expressed  in  the  first  lection  of  the  charters.  A 
franchise  issuing  oat  of  land,  especially  if  of  a  freehold  dura- 
tion, is  an  incorporeal  hereditament,  and  it  may  be  descendible 
to  heirs,  and  treated  and  considered  as  real  estate,  "within  the 
language  as  well  as  the  spirit  of  the  charters;  and  thus  be  taken 
by  the  railroad  company,  as  real  estate. 

But  again,  the  plaintiffs  claim,  that  the  railroad  company  has 
not  in  fact  taken  the  franchise  in  question,  nor  appropriated  it 
according  to  the  provisions  of  the  charter.  If  this  be  conceded, 
it  does  not  giye  strength  to  the  argument.  The  railroad  com- 
pany has  had  no  occasion  to  take  or  appraise  the  bridge  fran- 
chise: that  remains  as  before,  and  the  plaintiffs  are  in  the  en- 
joyment of  it,  somewhat  diminished  in  value,  or  injured,  as  the 
appraisers  and  the  court  have  declared,  by  reason  of  the  loca- 
tion of  the  railroad  over  land,  in  which  it  may  be  said,  the 
plaintifls  had  a  qualified  interest.  But  the  railroad  charters 
have  made  provision  for  cases  of  this  sort  In  the  seventh  sec- 
tion of  both  charters,  it  is  provided,  that  the  company  shall  be 
holden  to  pay  all  damages  that  may  arise  to  any  person  or  per- 
sons; and  also,  that  freeholders  shall  assess  just  damages,  not 
only  to  the  persons,  whose  real  estate  may  be  taken,  but  whose 
real  estate  shall  be  injured:  DemHow  v.  New  Haven  and  Narthr 
ampUm  Canal  Ct.,  16  Conn.  98;  BaeUm  Water  Power  Co.  v. 
BosUm  and  Worcester  BaUroad  Co.,  23  Pick.  860;  Ashby  v.  JEM- 
em  BaOroad  Co.,  6  Mete.  868  [88  Am.  Dec.  426]. 

So  far  we  agree,  that  the  objections  to  the  proceedings  of  the 
railroad  company  are  untenable.  But  a  question  of  more  diffi- 
culty arises  under  the  nineteenth  section  of  the  Hartford  and 
Springfield  charter,  which  provides,  that  nothing  therein  con- 
tained shall  be  construed  to  prejudice  or  impair  any  of  the 
rights  now  vested  in  the  Enfield  Bridge  Company.  The  appli* 
cation  of  this  section  must  not  be  confined  to  the  charter  in 
which  it  is  found,  but  must  be  extended  to  the  charter  of  the 
Hartford  and  New  Haven  road,  as  directed  by  the  resolve  of  Oo- 
tober  25, 1842.  These  charters  with  their  amendments,  must 
be  treated  as  entire,  and  so  construed  that  the  whole  shall  have 
the  effect  to  produce  the  result  which  the  legislature  intended. 
The  plaintiffH  suppose,  that,  by  the  section  referred  to,  the  gen- 
eral assembly  intended  to  compel  the  railroad  corporation  so  to 
locate  their  road  in  this  state,  that  it  should  be  confined  to  the 
west  side  of  Connecticut  river,  or  that  the  crossing  should  be 
south  of  Windsor  line.     A  majority  of  the  court  do  not  concur 
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in  thiB  yiefw.  On  the  contraxy,  we  think,  the  sixteenth  section 
of  the  Hartford  and  Springfield  Bailroad  charter  looks  to  a  -vexy 
different  procednre.  This  section  is  careful  to  make  provision 
for  the  erection  of  a  bridge  across  the  river,  and  directs  the 
mode  of  its  construction,  and  the  ezdusiye  purpose  for  which  it 
should  be  used;  and  in  this,  it  would  seem,  as  if  the  franchise  of 
the  Enfield  Bridge  Company  was  in  view,  and  that  while  the 
legislature  was  giving  authority  to  the  railroad  company  to  cross 
the  river  within  what  are  called  the  exclusive  limits  of  the  bridge 
company,  they  intended  to  guard  its  franchise  from  invasion 
any  further  than  was  absolutely  necessary  for  the  legitimate  ob- 
jects of  a  railroad,  and  therefore  directed,  that  aU  other  travel 
over  the  bridge,  either  by  horses,  carriages,  or  persons  on  foot, 
might  be  prevented. 

In  addition  to  this,  power  was  expressly  oonfened  upon  the 
railroad  company  to  locate  and  construct  their  road,  by  the  most 
direct  and  feasible  route.  This  is  unequivocal  language.  Now, 
if  the  legislature  had  intended  so  essentially  to  modify  this 
power,  thus  unconditionally  conferred,  as  to  confine  the  road  to 
the  west  side  of  the  river,  or  to  push  it  over  south  of  Windsor 
line,  where  it  might  have  been  nearly  impracticable  to  construct 
it,  it  is  most  strange  they  did  not  use  some  language  expressive  of 
this  purpose  other  than  the  equivocal  language  of  the  aforesaid 
nineteenth  section.  In  one  respect,  the  legislature  did  modify 
this  power.  By  the  resolve  of  1842,  it  directed,  that  the  road 
should  be  continued  from  the  depot  in  Hartford  within  the 
western  boundary  of  the  city  to  its  intersection  with  Asylnm 
street.  But  in  no  other  respect  did  the  general  assembly  at- 
tempt an  interference  with  the  positive  right  of  the  railroad 
company  to  locate  its  road  in  the  most  direct  and  feasible  route. 
ExpressumfacU  cesaare  tacUum. 

Before  we  fix  the  construction  of  doubtful  language,  we 
should  look  well  to  consequences — Quod  legist  construcUo  non 
facial  injuriam.  That  the  road,  as  completed,  is  upon  the  most 
direct  and  feasible  route,  is  now,  since  its  approval  by  commis- 
sioners, to  be  taken  as  true.  But  it  nowhere  appears,  that  it 
was  at  all  practicable  to  cross  the  river  south  of  Windsor  line, 
or  to  construct  the  road  on  the  west  side  of  the  river  without 
an  exhausting  expense,  or  with  curves  so  short  as  to  render  the 
traveling  dangerous,  and  thus  to  place  the  whole  undertaking 
at  hazard.  The  superior  court,  in  its  finding  of  facts  in  the 
case,  says,  to  be  sure,  that  a  crossing  at  some  other  place,  wouM 
not  be  entirely  impracticable.    Very  probable.     Impossibilities 
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in  theee  days,  whero  mon^  and  an  adyentorous  Bpizit  are  the 
moying  powers,  hardly  exist.  Yet  so  expensive  might  the  work 
have  been,  in  some  other  phioe,  as  to  have  quenched  the  spirit 
necessary  to  its  construction.  Such  a  construction  of  the  nine- 
teenth section  of  the  Hartford  and  Springfield  railroad  charter 
as  could  produce  such  results,  should  not  be  adopted  without  a 
strong  necessity.  Besides,  what  are  the  rights  of  the  Enfield 
Bridge  Company,  secured  by  this  provision,  which  are  to  inter- 
pose an  impassable  barrier  in  the  way  of  this  railroad?  Wehave 
said  before,  and  again  say,  they  are  equal  to  and  no  greater, 
than  the  rights  of  other  persons,  whether  natural  or  corporate. 
This  bridge  company  has  the  same  right  to  be  protected  and 
secured  in  the  enjoyment  of  its  properly  and  franchises  as  the 
other  citizens  of  the  state;  and  the  legislature  has  the  same 
right,  by  virtue  of  its  power  of  eminent  domain,  to  appropriate 
them  for  the  public  use,  when  necessary,  and  upon  the  same 
terms.  This  must  be  so,  unless  here  exists  a  contract  beyond 
the  franchise  of  the  plaintiffs,  which  the  legislature  can  not  im- 
pair; but  we  have  considered  this  before,  and  now  again,  and 
have  decided  that  there  is  no  such  contract. 

But  the  plaintiffs  inquire,  for  what  purpose  was  this  nine- 
teenth section  introduced  into  the  charter  of  the  Hartford  and 
Springfield  Bailroadf  We  think  the  intention  obvious,  without 
adopting  the  construction  of  the  plaintiffs.  The  history  of  this 
controversy  shows,  that  the  railroad  company  believed,  that  the 
location  of  their  road  over  the  protected  limits,  did  not  inter- 
fere with  the  franchise  of  the  bridge  company;  and  that  they 
had  a  right  thus  to  locate  and  construct  it,  without  making  com* 
pensation.  Now,  we  suppose,  that  this  section  was  enacted,  not 
as  the  plaintiffs  claim,  to  confer  upon  them  greater  rights  and 
immunities  than  belonged  to  other  citizens  of  the  state,  and  to 
protect  them  from  the  legislative  power  of  eminent  domain,  btit 
to  secure  to  them  equal  rights — a  right  to  demand  compensa- 
tion, if  their  franchise  should  be  impaired  by  the  construction 
of  the  road. 

A  majority  of  us,  therefore,  are  of  opinion,  that  the  proviso 
of  the  nineteenth  section  of  the  Hartford  and  Springfield  Bail- 
road  charter,  ought  not  to  be  so  construed,  as  to  prevent  the  con- 
tinuance of  the  defendants'  bridge  in  its  present  location;  and 
upon  the  whole  case,  shall  advise  the  superior  court,  that  an  in- 
junction, as  prayed  for  by  the  plaintifb,  ought  not  to  be  gmnted. 

In  this  opinion  Waitb  and  Hdoias,  JJ.,  fuUy  oonooned. 
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Wnxam,  0.  J.^  and  Siobbb,  J.,  diflsented. 
Injonotioii  not  to  be  granted. 

Tbe  fbiob  (U8«8  nr  thu  sbisb  on  tho  Tuiona  doetrinet  diaeaiiwl  ia 
Ihe  prinoipal  cam,  an  ooU«otod  in  the  note  to  JBi^flM  ToU  BHdfft  Oo,  ▼.  H. 
A  JV.  H.  R,  i?.|  42  Am.  Deo.  716.  The  poeition  maintained  hy  the  oonrt  in 
eaoh  of  the  daoimons  of  the  priaoipal  case,  to  the  effeot  that  a  legialattvv 
grant  of  the  exdnsive  prinl^ge  of  maintaining  a  toll  bridge  over  a  given 
•tream,  between  certain  defined  limits,  is  impaired  by  the  snbaeqnent  gnmi 
of  the  right  to  ereet  a  railroad  bridge,  has  been  frequently  repadiated  by  the 
ooorts  of  several  states,  and  by  the  sapreme  oonrt  of  the  United  States: 
Bridge  Oo.  v.  H6bohen  Land  <fr  Imp.  Co.,  2  Beas.  81;  S.  C,  1  WalL  116, 161; 
Lake  v.  VirgiiUa  S  T.  R.  M.  Oo„  7  Nev.  294,  904;  OomnUsaUmer$  v.  Holfobi 
Water  Power  Co.,  104  Mass.  458.  In  oommenting  upon  this  position  in 
Bridge  Oo.  v.  HMhen  L.  A  I.  Co.,  1  WalL  151,  Jnstioe  Miller  said:  *'The 
ease  of  the  Birfidd  ToU  Bridge  Co.  v.  H.  A  N.  H.  R.R.  Co.  ham  been  cited 
by  connsel  and  much  relied  on,  as  deciding  the  principle  in  qnestion  the 
other  wfty.  And  perhaps  a  fair  oonsideratum  of  the  case,  and  the  line  of  ar- 
gument of  the  learned  judge  who  delivered  the  opinion.  Justifies  counsel  In 
elaiming  that  it  is  in  oonfiiet  with  the  views  we  have  here  expressed.  In 
that  oase^  however,  it  was  found  by  special  verdict,  as  one  of  the  facts  on 
which  the  action  of  the  court  was  ai^ed,  that  the  defendants'  road  and  bridge 
would,  to  a  certain  eictent,  diminish  tiie  toUs  of  plaintiff,  a  fact  which  is 
not  found  in  the  case  before  us,  and  which,  as  we  have  already  shown,  w<s 
oan  not  infer  from  Its  record.  What  influence  this  fact  may  have  had  in  the 
minds  of  that  court  we  can  not  say.  We  are,  however,  satisfied  that  sound 
principle  and  the  weight  of  authority  axe  to  be  found  on  the  side  of  the  judg- 
it  mdersd  by  the  Kew  Jersey  oonrt  of  errors  and  i^ipsals  in  this 
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p7  OomnonovT,  600.] 
tvwnoMt  BAB  vo  SmoACT  BKTOKD  THB  Statb  whsie  ft  was  midated, 

unleas  the  court  rendering  it  had  acquired  Jurisdiction  of  the  psnoQ  ef 

the  defendant  either  by  service  of  process,  or  by  actual  notice  ol  the 

snit^  or  by  voluntary  submission  to  the  jurisdictioa  of  the  court. 
JuDGMXNTS  HAVi  No  Grbateb  Efvbct  OUTSIDE  TBM  Statb  than  Inhere  they 

were  rendered.    If  inqnirable  into  in  the  place  of  their  rendition,  they 

are  equally  open  to  investigation  everywhere. 
CtomnrunoN  of  thx  Unitbd  States  does  not  give  to  the  judgment  of  a 

state,  when  sought  to  be  ei^oroed  elsewhere,  a  greater  eflbot  than  it 

would  have  in  the  state  where  it  was  rendered. 

JVWiUXST  AGAIKBT  JoiNT   DeBTOBS  ON  A  SeBVICB  OF   FKOOUB  VFOV  OvB 

of  their  number,  as  provided  by  the  law  of  New  Yoric,  has  none  ol 
the  attribntea  of  a  judgment  as  against  the  non-served  debtors.  It  f^ 
nishes  no  evidence  of  liability,  and  creates  no  obligation;  therefore  Is 
not  the  proper  basis  for  a  suit  in  Connectiout. 

Debt  of  the  Non-served  Dbbtob  is  not  Meboed  in  such  Judgment. 

Kembdibs  and  Pbooeditre  are  matters  for  local  regulation,  and  have  naught 
but  local  operation. 
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Debt  upon  a  judgment.  Plea,  tiy  agxeement,  was  nU  d/AH. 
The  case  was  reserved  for  the  opinion  of  this  court,  upon  an 
agreed  statement  of  facts  sufficiently  disclosed  by  the  opinion. 

Hungerford  and  Cone,  for  the  plaintiffs. 
BuMey  and  E,  Perkins,  contra. 

SiOBBs,  J.  This  is  an  action  of  debt  on  a  judgment  reoor* 
ered  in  the  superior  court  of  the  dty  of  New  York,  in  the  state 
of  New  York,  in  favor  of  the  plaintiflb,  against  Wells,  Yander- 
voort  &  Watkinson,  all  of  whom  are  named  as  defendants  in  the 
suit,  but  in  which  service  of  the  writ  has  been  made  only  upon 
Watkinson,  who  alone  appears  to  defend. 

It  appears  by  the  record,  introduced  by  the  plaintifls,  of  the 
judgment  on  which  they  rely,  and  it  is  admitted,  that  service  of 
the  process  in  the  suit  in  which  it  was  rendered,  was  made  on 
Yandervoort,  but  not  on  either  Wells  or  Watkinson;  and  that 
neither  of  the  two  latter  had  any  notice  of,  or  appeared  in,  that 
suit;  and  it  is  also  admitted,  that  at  the  time  of  the  commence- 
ment of  the  suit,  and  ever  since,  Watkinson  has  resided  in  the 
state  of  Connecticut.  On  these  facts  it  is  vezy  clear,  that,  inde- 
dependent  of  the  construction  and  effect  which  are  to  be  given  to 
the  statute  of  New  York,  which  is  made  a  part  of  this  case,  and 
to  the  proceedings  of  said  court  tmder  that  statute  in  the  suit 
in  which  that  judgment  was  rendered,  Watkinson  is  not  to  be 
held  here  to  be  personally  bound  or  affected  by  that  judgment; 
since  the  general  principle  is  now  well  established,  that  a  judg- 
ment rendered  by  a  court  in  one  state  has  no  efficacy  when  it  is 
sought  to  be  enforced  in  another  state,  unless  such  court  had 
jurisdiction  of  the  person  against  whom  it  is  rendered,  acquired 
either  by  service  upon  him  of  the  process  in  the  suit,  or  actual 
notice  to  him  of  the  suit,  or  at  least  by  his  having  appeared  in 
it,  and  thus  submitting  to  the  jurisdiction  of  the  court;  and  it 
is  also  settled,  that  it  is  competent  for  him  to  prove  a  want  of 
jurisdiction  in  that  respect.  Whether  the  latter  rule,  by  just 
eonstruction  of  the  first  section  of  the  fourth  article  of  the  con- 
stitution of  the  United  States,  and  the  laws  passed  by  congress 
in  pursuance  thereof,  extends  to  the  case  of  a  judgment  ren- 
dered in  a  court  of  one  of  the  states  of  this  union,  and  attempted 
to  be  enforced  in  a  sister  state,  where  the  record  of  the  judgment 
shows  the  existence  of  such  facts  as  are  requisite  in  order  to  con- 
fer jurisdiction,  so  that  the  defendant  would  be  permitted  to 
contradict  that  record,  by  disproving  those  facts,  is  a  point  per- 
haps not  yet  fully  determined,  and  which  we  need  not  consider. 
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becauiae,  as  has  been  remarked^  the  record  of  the  judgment  here 
produced  itself  shows,  that  there  was  neither  any  service  upon 
Watkinson  of  the  process  in  the  suit  in  which  it  was  rendered, 
nor  any  notice  to  him  of  that  suit,  nor  any  appearance  fay 
him  therein:  Aldrich  y.  Kinney,  4  Conn.  880  [10  Am.  Dec.  151]; 
Denniscm  t.  Hyde,  6  Id.  508;  BarOet  ▼.  Knight,  1  Mass.  401  [2 
Am.  Deo.  86];  BisaeU  y.  Briggs,  9  Id.  464  [6  Am.  Dec.  88];  EdU 
r.WiUiams,  6  Pick.  239  [17  Am.  Dec.  856];  Borden  y.  F%tch,  16 
Johns.  121  [8  Am.  Dec.  225];  Starbuck  y.  Murray,  6  Wend.  148 
[21  Am.  Dec.  172];  Ph.  Ey.,  by  Cowen  &  Hill,  note  651,  637, 
and  cases  cited. 

The  statute  of  the  state  of  New  York,  which  has  been  men- 
tioned, provides,  in  the  first  section,  that  **  in  actions  agaLnst 
two  or  more  persons  jointly  indebted  upon  any  joint  obligation, 
contract,  or  liability,  if  the  process  is  issued  against  all  the  de* 
fendants,  and  shall  have  been  duly  served  upon  either  of  them, 
the  defendants  so  served  shall  answer  to  the  plaintiff;"  and  that 
**  in  such  cases  the  judgment  so  rendered  in  favor  of  the  plaint* 
iff  shall  be  against  all  the  defendants,  in  the  same  manner  as  if 
•11  had  been  served  with  process;"  and  in  the  second  section, 
that  "  such  judgment  shall  be  conclusive  evidence  of  the  liabil> 
ity  of  the  defendants  who  were  personally  served  with  process 
in  the  suit,  and  who  appeared  therein;  but  that  against  every 
other  defendant  it  shall  be  evidence  only  of  the  extent  of  tha 
plaintiff's  demand,  after  the  liability  of  such  defendant  shall 
have  been  established  by  other  evidence."  It  is  admitted  that 
the  judgment  on  which  the  present  action  is  brought,  was  re- 
oovered  on  certain  promissoiy  notes,  executed  and  delivered  to 
fhe  plaintiffs,  in  the  city  of  New  Tork,  while  the  said  statute 
was  in  force,  by  Wells,  Yandervoort  &  Watkinson,  who  were 
then  partners,  and  all  of  whom,  together  with  the  plaintiffs, 
then  resided  in  that  city;  and  that  said  notes  were  given  in  the 
regular  course  and  scope  of  their  copartnership  business.  Under 
these  circumstances,  the  plaintiflfa  claim,  that,  on  general  prin- 
ciples of  public  law,  independent  of  the  constitution  of  the 
United  States,  and  the  laws  of  congress  in  pursuance  thereof, 
those  of  the  defendants  in  the  suit  in  which  the  judgment  in 
question  was  rendered,  upon  whom  the  process  in  that  suit  was 
not  served,  and  who  had  no  notice  of  the  suit,  are  personally 
bound  hj  that  judgment.  This  claim  is  urged  upon  the  ground 
that  a  sovereign  state  or  nation  possesses  a  jurisdiction,  which 
it  may  exercise,  through  the  medium  of  its  courts,  oyer  its  di- 
iiens,  or  persons  residing  within  its  limits,  in  permmam^  aftet 
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ihey  haTe  become  domioiled  elsewhere^  in  respect  to  a  transao- 
tion  to  which  they  were  parties,  taking  place  in  that  state  under 
its  existing  hiws,  and  while  they  were  there  domiciled.  The 
construction  which  we  put  on  the  statute  of  New  York,  and  the 
proceedings  there  under  it,  upon  which  the  plaintiflb  rely,  pre- 
clude the  necessity  of  our  determining  the  interesting  and 
somewhat  novel  question  which  this  claim  presents. 

Taking  it  for  granted,  that  when  a  judgment  reooTered  in  the 
court  of  a  sovereign  state,  or  of  one  of  the  states  of  this  union, 
is  sought  to  be  enforced  in  another  state  than  that  in  which  it 
was  rendered,  there  is  no  objection  to  its  validity,  on  the  ground 
of  a  want  of  jurisdiction  in  that  court,  it  is  well  settled,  that  no 
greater  effect  is  to  be  given  to  it  than  it  would  have  in  the  state 
where  it  was  rendered.  It  has  no  higher  dignity  in  any  other  state 
than  in  the  one  where  it  was  pronounced;  and  hence,  if  in  tha 
courts  of  the  state  where  the  judgment  was  rendered,  it  is  incon- 
clusive, or  if  it  is  inquirable  into  there,  during  a  particular  period, 
or  on  certain  conditions,  it  will  be  open  to  investigation,  to  tho 
same  extent,  everywhere  else:  Armstrong  v.  Carwn'sEx^n^  2  Dall, 
802;  Chreen  v.  SarmierUo,  1  Pet.  C.  C.  74;  Spencer  v.  Stoo,  8  La. 
290;  GuHia  v.  GHbbs,  1  Pen.  399;  Baugh  v.  Baugh,  4  Bibb,  566; 
Sogers Y.  Coleman  et  Ux. ,  1  Hard.  413, 420  [3  Am.  Dec.  733] ;  SmUh 
V.  Nicolh,  5  Bing.  N.  Cas.  208;  S.  0.,  36  Eng.  Com.  L.  88.  So,  if 
a  judgment  operates  in  the  state  where  it  was  rendered  only  in 
rem,  it  will  not  elsewhere  be  enforced  in  personam.  It  results 
conclusively  from  this  principle,  or  is  rather  involved  in  it,  that 
if  a  judgment  in  a  state  where  it  is  recovered,  has  not  the  effect 
of  binding  personally  the  defendants,  or  any  of  them,  in  the  suit 
in  which  it  was  rendered,  no  greater  effect  will  be  given  to  it  in 
any  other  state  where  it  is  endeavored  to  be  enforced.  It  derives 
ts  obligation  only  from  the  laws  of  the  state  in  which  it  is  pro- 
nounced. A  judgment  creates  a  debt,  on  the  ground  that  a  lia- 
bility is  ascertained  and  established,  by  the  decision  of  a  tribu- 
nal, which  might  rightfully  adjudicate  upon  it;  and  such 
adjudication  derives  its  whole  force  and  effect  from  the  laws  of 
the  state  under  whose  authority  it  is  made.  In  the  case  of 
Melan  v.  Mtgjamea^  1  Bos.  &  Pul.  138,  where  a  bond  given  in 
France,  where  it  was  tmderstood  to  bind  the  property,  and  not 
the  person,  of  the  obligor,  was  sued  in  England,  where  he  was 
arrested;  and  the  question  was,  whether  he  should  be  discharged 
from  the  arrest,  Lord  Chief  Justice  Eyre  said:  "  If  it  appears 
that  this  contract  creates  no  personal  obligation,  and  that  it 
could  not  be  sued  as  such,  by  the  laws  of  France  (on  the  prin* 


666  Wood  v.  Watkinson.  [CSonn. 

ciple  of  prerenting  arveets  so  yezatioiis  as  to  be  an  abaae  of  the 
prooesB  of  the  court),  there  seems  to  be  a  fair  groond  on  which 
the  court  may  interpose  to  preTent  a  proceeding  which  may  be 
so  oppressive  as  a  personal  arrest  in  a  foreign  country,  at  the 
commencement  of  a  suit,  in'  a  case,  which,  as  far  as  we  can 
judge  at  present,  authorizes  no  proceeding  against  the  person  in 
the  countiy  in  which  the  transaction  passed.  If  there  could  be 
none  in  France,  in  my  opinion,  there  can  be  none  here.  I  can 
not  conceive  that  what  is  no  personal  obligation  in  the  country 
in  which  it  arises,  can  ever  be  raised  into  a  personal  obligation, 
by  the  laws  of  another.  If  it  be  a  personal  obligation  there,  it 
must  be  enforced  here  in  the  mode  pointed  out  by  the  law  of 
this  couctiy.  But  what  the  nature  of  the  obligation  is  must  be 
determined  by  the  law  of  the  country  where  it  was  entered  into; 
and  then  this  countiy  will  apply  its  own  law  to  enforce  it." 
And  the  court  accordingly  discharged  the  party  from  the  arrest. 
The  same  course  of  reasoning  applies  both  to  a  foreign  judg- 
ment, and  to  the  judgment  of  a  state  of  this  union,  between 
which  there  is  not,  in  respect  to  the  point  we  are  now  consider- 
ing, any  ground  for  a  distinction.  Judge  Story,  speaking  of 
the  remarks  first  quoted,  says:  "  There  does  not  seem  the  least 
reason  to  doubt  the  entire  correctness  of  the  doctrine  thus  laid 
down.  If  the  contract  creates  no  personal  obligation,  but  an 
obligation  in  rem  only,  it  can  not  be  that  its  nature  can  be 
changed,  or  its  obligation  varied,  by  a  mere  change  of  domicile. 
That  would  be  to  contradict  the  principles  maintained  in  all  the 
authorities,  that  the  validity,  nature,  obligation,  and  interpreta- 
tion of  a  contract,  are  to  be  decided  by  the  lex  loci  contractus.  A 
suit  in  England  could  not  be  maintained,  except  upon  some 
contract  which  bound  the  person.  If  it  bound  the  property 
only,  the  proceeding  should  be  in  rem;  and  if,  in  express  terms, 
Qie  party  bound  his  property  and  excepted  himself  from  a  per- 
lonid  liability,  no  one  would  doubt  that  a  suit  in  personam 
would  not  be  maintainable:"  Story's  Conf.  L.  569.  He  then  dis- 
tinguishes between  a  contract,  which,  by  its  very  terms,  excludes 
personal  liability,  and  a  contract  made  in  a  country,  which 
binds  the  party  personally,  but  where  the  laws  do  not  enforce  the 
contract  in  personam,  but  only  in  rem;  in  which  last  case,  it 
would  be  enforced  according  to  the  lex  fori.  It  is  impossible  to 
distinguish  between  the  e£Eect  of  an  obligation  created  by  an  ex- 
press contract,  made  between  the  parties  to  it,  and  an  obligation 
created  by  a  judgment  to  which  a  specific  effect  is  given  by  the 
laws  of  the  state  under  which  it  was  rendered.    It  is,  moreover, 
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to  be  observed,  ihat  by  the  general  piindpleB  of  public  law.  no 
law  of  a  nation  has,  proprio  vigore,  any  extiaterritoxial  opera- 
tion; it  is  enforced  in  another  only  ex  oomikUe  gentium.  Bat 
comity  would  never  require,  that  the  law  of  a  country  should 
elsewhere  receive  a  construction,  which  should  give  it  a  more 
vstensiYe  operation  than  it  would  have  where  it  was  enacted. 
Between  the  states  of  this  union,  however,  the  efiTect  to  be  given 
to  their  records  and  judicial  proceedings,  is  regulated  by  the  con- 
stitutional compact,  and  they  therefore  stand  on  higher  ground 
than  mere  comity.  But  there  is  nothing  in  our  national  consti- 
tution, on  this  subject,  which,  according  to  any  construction 
which  has  ever  been  claimed  for  it,  gives  the  judgment  of  one 
of  the  states,  when  sought  to  be  enforced  in  another,  a  greater 
effect  than  it  would  have  in  the  state  where  it  was  rendered. 

What  effect,  then,  is  given  in  the  state  of  New  Tork,  by  the 
laws  of  that  state,  to  the  judgment  in  question,  as  it  respects 
the  defendant  Watkinson,  against  whom  personally  it  is  here 
sought  to  be  enforced?  The  statute  of  that  state,  which  has 
been  recited,  most  explicitly  answers  this  inquiry.  In  the  first 
place,  it  provides,  that  in  an  action  against  joint  debtors,  where 
the  process  is  against  all,  and  is  served  upon  either  of  them, 
**  the  defendants  so  served  shall  answer  to  the  plaintiffs;"  im- 
plying that  none  of  the  others,  unless  at  least  they  appeared  as 
defendants  in  the  suit,  are  to  be  deemed  parties  to  the  proceed- 
ing, except  for  the  mere  sake  of  form.  In  the  next  place,  it 
prescribes  the  form  of  the  judgment  in  such  case,  if  rendered 
for  the  plaintiff:  it ''  shall  be  against  all  the  defendants,  in  the 
same  manner  as  if  all  had  been  served  with  process."  And 
lastly,  it  declares  the  effect  of  such  judgment:  **  such  judgment 
shall  be  conclusive  evidence  of  the  liability  of  the  defendants, 
who  were  personally  served  with  process  in  the  suit,  and  who 
appeared  to  defend  therein;  but  against  every  other  defendant, 
it  shall  be  evidence  only  of  the  extent  of  the  plaintiff's  demand, 
after  the  liability  of  such  defendant  shall  be  established  by 
other  evidence."  Hence  it  is  perfectly  clear,  that  it  was  the  in- 
tention of  the  makers  of  this  law,  that  the  judgment,  although 
in  form  against  all  the  defendants,  should  not  create  any  obliga- 
tion, personal  or  otherwise,  nor  be  any  evidence  of  indebtedness 
against  those  not  served  with  process  in  the  suit.  As  to  them, 
therefore,  it  had  only  the  form  of  a  judgment,  without  any  of 
its  qualities,  attributes,  or  consequences;  it  could  not  be  en- 
forced as  a  judgment  usually  is,  by  execution,  nor  by  any  action 
founded  upon  it,  which  would  be  sustained  by  any  evidence  that 
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the  record  of  it  fomiahed;  it  did  not,  as  an  ordinary  judgment 
does,  create  a  debt  of  record,  arising  from  and  evidenced  by 
matter  of  record,  because  it  is  expressly  provided  here,  that  the 
record  shall  be  no  evidence  of  their  liability.  We  have  then, 
before  ns,  an  action  of  debt,  brought  upon  a  judgment,  which 
creates  no  obligation,  and  furnishes  no  evidence  of  liability;  and 
is,  therefore,  as  ineifectual,  as  a  ground  of  recovery,  as  if  it 
were  rendered  in  a  case  where  there  was  confessedly  no  juris- 
diction. In  this  state,  we  have  no  such  remedy  as  an  actioii 
of  debt  on  judgment,  excepting  where  there  has  been  a  jud^- 
ment  rendered,  which  is  evidence  of  a  debt.  It  results,  tiier&- 
fore,  that  in  this  action,  the  defendant,  who  appears  before  us, 
is  not  here  liable. 

It  is  urged  as  a  reason  why  we  should  sustain  this  action  in 
the  present  case,  that  by  the  laws  of  New  York,  a  similar  action 
may  be  there  sustained  against  all  the  defendants  in  the  suit  in 
which  such  a  judgment  is  entered;  and  by  the  authorities  cited 
from  that  state,  such  appears  to  be  the  case:  Mervin  S  OoU^ 
smith  V.  Eumbd,  23  Wend*  293.     It  also  appears,  that,  after 
such  a  judgment  is  entered,  the  plaintiff  is  not  at  liberty  there 
to  recur  to  the  original  cause  of  action;  but  that  his  remedy  on 
such  cause  of  action  is  in  the  form  of  an  action  of  debt  on  suuh 
judgment.    It  is  veiy  obvious,  however,  that  that  action  is  pre- 
scribed there,  in  such  case,  not  because  there  is  in  fact  any 
judgment  which  creates  or  furnishes  evidence  of  any  liability, 
but  on  grounds  of  local  policy,  as  a  convenient  mode  of  pro- 
ceeding for  the  recoveiy  of  the  original  debt  from  those  of  the 
joint  debtors  who  were  not,  as  well  as  those  who  were,  served 
veith  process  in  the  first  suit;  because  it  is  there  held,  in  pur- 
suance of  the  provisions  of  the  statute  on  which  that  judgment 
was  entered,  that  such  judgment,  in  the  action  so  brought 
upon  it,  furnishes  no  evidence  of  the  liability  of  those  defend* 
ants,  who  were  not  served  with  process  in  the  suit  in  which  it 
was  entered,  but  that  their  liability  must  be  established  by  other 
evidence.     That  it  was  competent  for  that  state  to  prescribe  that, 
or  any  other  form  of  remedy,  in  such  case,  there  is  no  doubt. 
But  that  regulation  was  only  local  in  its  operation,  and  had  no 
effect  elsewhere.    It  appertained  merely  to  the  remedy  in  the 
case,  and  not  to  its  merits.    In  stating  the  principle  on  this 
subject,  we  take  the  language  of  Judge  Stoxy:  "  It  is  univer- 
sally admitted  and  established,  that  the  forms  of  remedies,  and 
the  modes  of  proceeding,  and  the  execution  of  ^  judgments,  are 
to  be  regulated  solely  and  exclusively,  by  the  laws  of  the  place 
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where  the  action  is  institated;  or,  as  the  dTilians  tmiformly  ex- 
press it,  according  to  the  lex  /art."  And  after  explaining  the 
reasons  for  this  doctrine,  he  adds:  **  The  doctrine  of  the  com- 
mon law  is  BO  fully  established  on  this  point,  that  it  would  be 
useless  to  do  more  than  state  the  oniyersal  principle  which  it 
has  promulgated;  that,  in  regard  to  the  merits  and  rights  in- 
Tolved  in  actions,  the  law  of  the  place  where  thej  originated,  is 
to  gOYem;  but  that  all  forms  of  remedies  and  judicial  proceed- 
ings are  to  be  according  to  the  law  of  the  place  where  the  action 
is  instituted,  without  any  regard  to  the  domicile  of  the  parties, 
the  origin  of  the  right,  or  the  countiy  of  the  act."  The  author- 
ities cited  by  him  on  this  point  are  numerous  and  deoisive: 
Stoiy's  Oonf.  L.,  pp.  467,  458,  sec  556;  pp.  469,  471,  sec  658« 
Sded. 

The  plaintifb  further  claim,  that  by  the  laws  of  New  York^ 
the  judgment  in  question  merged  the  debt  of  the  defendants  on 
which  it  was  rendered;  that  therefore,  that  debt  was  thereby 
discharged;  that  what  operates  as  a  discharge  of  it  there,  must 
have  the  same  effect  here:  and  that,  therefore,  no  action  will  lie 
upon  it,  either  in  that  state  or  elsewhere.  If  it  were  a  correct 
use  of  language,  it  would  be  more  proper  to  say,  that  the  rem- 
edy, which  before  existed  in  that  state,  for  the  recoTery  of  the 
debt,  rather  than  that  the  debt  itself  was  merged  by  that  judg- 
ment. Nothing  was  done  by  the  statute  of  that  state,  except  to 
take  away  the  former  remedy  for  the  recovery  of  it,  and  provide 
a  new  one.  That  the  original  cause  of  action  did  not,  by  the 
formal  judgment  which  was  entered,  become  res  ac(judicata,  is 
admitted.  The  plaintiffs  diflclaim  that  ground  of  recoyery;  and 
if  BO,  we  do  not  perceiye  how  the  original  nature  of  the  debt  is 
ehanged,  or  the  cause  of  action  upon  it  has  become  merged  or 
extinguished  in  one  of  a  higher  nature.  If  the  debt  itself  is 
merged  or  extinguished,  and  thus  discharged,  by  the  judgment, 
it  surely  would  not  be  necessary  to  prove  the  existence  of  that 
debt,  hj  other  evidence  than  the  record  of  the  judgment,  in  or* 
der  to  recover  in  an  action  on  that  judgment.  It  could  hardly 
be  claimed,  at  least  by  the  defendant  who  is  now  before  us,  in 
an  appropriate  suit  brought  upon  the  original  cause  of  action, 
that  it  was  barred  by  a  judgment,  which  as  to  him,  is  entirely 
inoperative. 

For  these  reasons,  we  are  of  opinion,  that  judgment  should 
be  rendered  by  the  superior  court  in  favor  of  the  delAiidanl 

In  this  opinion  the  other  judges  oonourred. 
Judgment  for  defendant. 
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Bfmos  OF  JuDomMT  AOAZzrer  'Pabtnxbshif  ok  Joeht  DmnaaB,  ov  Snnr* 
ICB  ON  Oils. — The  rales  of  the  common  law,  m  it  pravaib  in  thie  coontcyaiid 
in  England,  except  eo  far  m  the  aame  hare  been  modified  hyatatnte,  ace  mj 
strict  in  requiring  serrioe  of  process  npon  all  the  defendants  in  an  action  on 
a  demand  against  joint  obligors  or  partners.  Prior  to  any  statntory  modifi* 
cations  all  the  defendants  had  to  be  brooght  into  coort^  befofe  the  plaintiif 
ooald  obtain  a  jadgment  against  any  of  them.  If  any  of  the  Joint  defend- 
ants  were  beyond  seas,  or  could  not  be  foond,  so  that  it  was  impossible  to 
reach  them  by  the  process  of  the  court)  the  proper  mode  thereupon  was  to 
institnte  proceedings  of  outlawry  a^^unst  them;  and  after  a  judgment  of  ont- 
lawiy  had  been  rendered,  the  plaintiff  could  then  obtain  a  separate  judgment 
agauist  the  defendants  before  the  court:  1  Chit  PL  42;  Tidd's  Tr,  423,  9th 
ed.;  JBdwanJU  v.  Carter,  1  Stra.  473;  Hail  v.  Lamdng,  01  U.  S.  106. 

But  no  personal  judgment  could  be  rendered  sgainst  the  defendants  not 
senred.  If  the  court  should  attempt  to  assume  jurisdiction  over  the  joint 
obligor  not  served  with  process,  and  should  render  judgment  against  him* 
such  judgment,  so  far  at  least  as  the  defendant  not  served  is  concerned,  would 
be  absolutely  void:  McDcU  t.  Cooh,  2  N.  Y.  110;  AOen  t.  Chadeey,  1  Ind. 
809;  Broekman  t.  MeD<mald,  16  HL  112;  Swift  ▼.  Oreen,  20  Id.  173;  Hiekeif 
▼.  SmUh,  6  Ark.  456;  Jones  ▼.  Reed,  1  Johns.  Gas.  20;  Boca  ▼.  HeiaUr^  6 
8erg.  ft  B.  18;  Houdtm  ▼.  ffoftf,  8  Tex.  124;  Aiy(eM  t.  Donads,  Id.  140} 
Johnson  ▼.  VaHghan^  9  B.  Hon.  217.  And  this  rule  is  equally  applicabis 
where  the  defendants  are  partners  at  the  time  of  the  commenoement  of  the 
action,  as  there  is  nothing  in  the  relationship  of  partners  which  constitutes 
one  partner  the  agent  of  the  other,  so  as  to  authorise  him  to  voluntarily  con* 
fess  judgment,  which  will  be  binding  on  the  firm,  although  it  may  be  bind- 
ng  on  the  interest  of  the  individual  partner  making  the  confession:  Ohri&tg 
V.  Sherman,  10  Iowa,  535;  Edwards  v.  Petser,  12  Id.  607;  Nwrth  v.  Mudgs^ 
13  Id.  486;  BUxer  v.  Shmk,  1  Watts  ft  S.  340;  S.  G,  37  Am.  Dea  460;  Fori 
BaaUes  Appeal,  36  Pa.  St.  458;  EUkU  v.  HcXbrook,  33  Ala.  665;  Bvermm  v. 
Qthrman,  1  Abb.  Pr.  155;  StouAenburgh  v.  Vandadmrg^  7  How.  Pr.  229; 
Shedd  V.  Bank,  32  Vt.  700;  Bemington  v.  Peny,  5  Wis.  138;  BariowT.  Beno, 
1  Blaokf.  252;  but  see  contra,  Biehardson  v.  Ikdler,  2  Or.  179^  where,  under 
the  Oregon  code,  section  249,  a  partner  was  held  authorised  to  confess  a  judg- 
ment in  an  action  pending,  so  as  to  render  it  binding  on  the  firm  property  at 
well  as  on  the  property  of  the  individual  partner  confessing.  And  a/otiksi 
does  the  same  rule  hold  good  where  one  partner  involuntarily  appears  in  aa 
action,  by  reason  of  the  service  of  process  upon  him.  In  suoh  case  the  judg- 
ment obtained  against  the  partnership  is  uniformly  considered  void  so  far  aa 
the  interest  of  the  partner  not  served  Ib  concerned:  Ingraham  v.  OUdet^ 
fnesier,  2  GaL  88;  Schloes  v.  WhUe,  16  Id.  68;  Inos  v.  Winspear,  18  Id.  897t 
Sl  John  V.  Holmes,  20  Wend.  609;  S.  0.,  32  Am.  Dea  608,  and  note} 
MUeheUy.  Oreenwald,  43  Miss.  167;  Druser  v.  Wood,  15  Kan.  844.  And 
especially  is  this  trae  where  the  action  was  instituted  against  the  partnership 
after  its  dissolution:  Duncan  v.  Tombeckbee  Bank,  4  Port  181;  NewUm  v. 
HeaUm,  42  Iowa,  603;  Harford  v.  StrtH,  46  Id.  504;  BowUr  v.  ffmkm,  80 
Gratt  266;  Faieer  v.  Briggs,  18  Ala.  478;  Anderson  v.  AmeUe,  27  La.  Ana. 
237;  HaU  v.  Lannhig,  01  U.  S.  160.  Even  though  the  partner  served  had  a 
general  power  to  setUe  the  partnership  accounts:  Oaiennie  v.  Akkn,  17  La. 
42;  S.  C,  36  Am.  Dec.  604. 

Ukdbr  Statutobt  MoDDicAnoNB. — ^The  rigid  enforoemant  of  the  striel 
rules  of  the  common  law  in  reference  to  actions  on  demands  against  joint 
obligors,  and  especially  in  actions  against  partners,  produced  great  delay  and 
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«zpeDM,  and  in  mMiy  eiiet  a  oomplflte  denial  of  Jnstioe,  aa  tha 
irariooa  bfanohea  of  oommeroe  baeama  more  axtenaivay  and  it  waa  no  nnoom- 
moQ  thing  to  find  partnanhipa»  tha  individoal  membera  of  which  were  real- 
dcnta  of  different  atataa.  To  remedy  theee  defeota  atatateshave  been  paaaed 
in  moat  of  the  atatea,  and  in  aU  of  thoae  in  which  the  code  ajBtem  of  plead- 
ing prevaila^  which  provide  that  when  an  action  is  commenced  againat  two  or 
more  defendanta,  Jointly  or  aeverally  liable  on  a  contracti  and  the  enmmona 
la  aenred  on  one  or  more  of  the  defendanta,  bat  not  on  aU,  the  plaintiff  may 
proceed  againat  the  defendanta  aenred  in  the  aame  manner  aa  if  they  were  tha 
only  defendanta.  In  addition  to  the  atatntea  above  referred  to,  othera  have 
been  enacted,  which  are  generally  known  aa  "joint  debtor  acta."  Theaa 
atatntea  differ  aomewhat  in  their  detail,  and  in  the  effecta  which  are  attrib- 
uted to  the  jndgmenta  rendered  nnder  them.  The  original  Joint  debtor  act 
of  New  York,  1  B.  L.,  p.  521,  aec.  18^  provided  that  in  an  action  againat 
Joint  debtors,  when  aervice  waa  had  on  one  only,  judgment  and  exeentiaQ 
ahonld  be  had  against  all  the  defendanta,  "in  the  aame  manner  aa  if  th^ 
had  all  been  taken  and  brooght  into  coort,"  without  limiting  the  force  or 
effect  of  the  jadgment  in  a  aabaeqnent  action  upon  it.  In  the  interpretatloQ 
of  thia  atatnte  the  ooort  eatabliahed  the  mle,  that  in  an  action  on  the  jndg* 
mant  againat  the  defendant  not  aerved,  the  judgment  waa  at  moat  obHj 
prima  fade  evidence  of  indebtedneea,  nnder  the  plea  of  md  M  record f 
and  that  the  defendant  might  aet  up  any  defense  he  had,  even  tha 
atatnte  of  limitationa,  and  thna  defeat  the  effect  of  the  judgment  aa 
evidence  against  him:  Carmen  v.  Tawmend,  6  Wend.  206;  Brum  v.  Bth 
kee,  4  Denio,  56;  OaOey  v.  AipmwaU,  4  N.  T.  521.  In  this  latter  caae  the 
court  held  a  judgment  rendered  under  the  present  joint  debtor  act  of  that 
state,  not  even  prima  /aei$  evidence  of  indebtedness,  but  that  the  plaintifl 
muat  eatabUah  his  demand  by  extrinsic  evidence.  In  commenting  on  the 
general  policy  and  efiecta  of  such  statutes.  Judge  Bronaon  said,  page  522:  "  I 
doubt  whether  auch  a  judgment  is  of  any  force  in  the  state  where  rendered. 
Under  our  form  of  government  it  is  questionable,  to  say  the  least,  whether 
the  legislature  can  in  any  caae,  without  an  express  license  from  the  people^ 
anthorixe  a  judgment  which  shall  operate  in  permmam  against  a  defendant 
who  neither  appeared,  nor  waa  in  any  way  aerved  with  prooeaa.  That  atata 
can  not  boast  of  its  civilisation,  nor  of  its  progress  in  the  prinoiplea  of  dvil 
liberty,  where  the  legislature  haa  power  to  provide  that  a  man  may  be  con* 
damned  unheard.**  In  Maton  v.  Eldred^  6  Wall.  239,  the  effect  of  a  judg- 
ment obtained  under  the  Michigan  joint  debtor  act,  which  provided  that 
"auch  judgment  ahould  be  ccmclusive  evidence  of  the  liabilities  of  the  d^ 
fendant  who  was  served  with  process  in  the  suit,  or  who  appeared  thereini 
but  against  every  other  defendant  it  shall  be  evidence  only  of  the  extent  of 
the  p]aintiff*a  demand,  after  the  liability  of  suoh  defendant  shall  have  been 
eatablished  by  other  evidence,**  was  considered  by  the  supreme  court  of  the 
United  States.  In  rendering  the  opinion  of  tiie  court.  Field,  J.,  aaid: 
"  Jndgmenta  in  eaaea  of  this  kind  against  the  partiea  not  aerved  with  pro- 
oeea,  or  who  do  not  appear  tlierein,  have  no  binding  force  upon  them  person- 
ally. The  principle  is  aa  old  as  the  law,  and  ia  of  universal  justice,  that  no 
one  ahall  be  personally  bound  until  he  haa  had  his  day  in  court,  which  meana 
ontil  dtation  ii  issued  to  him,  and  opportunity  to  be  heard  is  afforded.  Nor 
is  the  demand  againat  the  parties  not  served  merged  in  the  judgment  against 
the  party  bron^t  into  court.** 

In  addition  to  thoae  atatntea  whioh  have  attempted  to  give  a  personal  e£bot 
so  a  judgment  againat  a  joint  debtor  not  aerved  with  prooeaa,  many  of  the 
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states  hftTe  psMed  Btatates,  which  jiennit  the  jndgmoit  to  be  entered  in  font 
igaiiiat  all  the  defeudants,  but  which  limit  the  execation  to  be  issued  thereoa 
to  the  joiut  property  of  all  the  defendants,  aud  to  the  separate  i>roperC7  of 
the  defendants  served.  The  eflbct  which  has  been  given  to  such  a  judgmsnt 
is  not  uniform.  In  sevetal  of  the  states  the  constttationality  of  snch  Btatntss 
has  either  been  tacitly  assented  to,  or  exprsssly  npheld  by  the  oonrts:  Joki^ 
sofiT.  Laugh,  22  MboL  203;  Cfmrnondv,  Natt^AiTex.  114;  Lahejfv.  JTtfiyom 
13  Abb.  Pr.  192;  Kidd  v.  Bhwm,  2  How.  Tr.  20;  Harper  y.  Brimk,  24  K.  J. 
L.  333;  WhUmoTt  v.  Shherici,  8  Nev.  288.  U.  however,  the  sheriff  should 
proceed  to  exeonte  snch  judgment  against  the  se^aiate  property  of  the  one 
not  served,  such  proceeding  would  be  set  aside  on  motion;  Johnson  v.  l/onghf 
22  Minn.  203.  And  even  in  those  states  where  such  a  judgment  is  permitted* 
the  defendant  not  served  may  show  in  avoidance  of  the  judgment,  that  ha 
was  not  a  joint  contraotor,  as  it  is  this  fact  alone  that  makes  snch  jodgmant 
binding:  Harper  v.  BrvUt^  24  N.  J.  L.  333. 

The  constitutionality  of  such  judgments  may  well  be  doubted,  espeeially 
as  the  supreme  court  of  the  United  States,  as  we  shall  hereafter  see,  as  often 
as  the  question  has  been  presented  have  refused  to  give  them  any  extrater- 
ritorial force.    In  California,  the  oonstitBtionality  of  snch  a  statnte,  and  the 
validity  of  a  judgment  obtained  thereunder,  have  been  denied  in  the  most  eoc- 
presu  terms.    In  Tay  v.  HawUjf,  39  CaL  96,  the  court,  by  Bhodes,  J.,  saids 
"The  statute  provides  that  the  'joint  property*  of  all  the  defendants  msj 
be  taken  in  execution  for  the  satisfaction  of  the  judgment,  but  none  of  tlM 
eases  in  this  court  defines  snch  joint  property.    *    *    *    In  Metoon  v.  I>eid^ 
son,  15  Wend.  64,  it  is  said  that  the  term  applies  to  the  property  which  one  ds» 
fendant  might  apply  to  the  satisfaction  of  the  debt,  without  oonsnltiDg  his 
eo-oontraotor.    Accepting  the  restriction  indicated  in  that  case,  or  even  lim- 
iting the  meaning  of  'joint  property'  to  partnership  property  of  the  persons 
alleged  to  be  joint  debtors,  we  are  utterly  unable  to  see  how  a  judgment  thnfe 
is  to  be  enforced  against  the  interest  in  such  property  of  a  person  who  has  not 
been  served  w  itli  process,  and  has  not  appeared,  can  be  maintained.    It  is  a  cai> 
dinol  principle  of  jurisprudence  that  a  judgment  shall  not  bind  or  conclude  a 
man.  either  in  respect  to  his  person  or  property,  unless  he  has  had  his  day  in 
oourt.    No  person  sliall  be  deprived  of  life,  liberty,  or  property,  without  dos 
process  of  law,  says  the  constitution;  but  this  principle  is  older  than  writien 
constitutions,  and  without  invoking  the  constitutional  declaration,  every  psr- 
flon  may,  as  a  matter  of  common  right,  insist  that  he  be  heard  in  his  own  de- 
fense before  judgment  passes,  which  binds,  charges,  or  injuriously  affsots  his 
person  or  estate.     It  is  no  answer  to  say,  that  the  judgment  afieots  only  the 
joint  property  of  tlie  defendants — ^property  that  either  of  the  debtors  might 
apply  to  the  satisfaction  of  the  common  debt — ^for  that  assumes  that  the  de- 
fendants ore  joint  debtors,  and  that  may  be  to  the  defendant  who  is  not 
served,  the  vital  point  of  the  controversy.    He  may  be  ready  to  admit  every 
allegation  of  the  complaint,  except  that  he  is  a  party  to  the  oontract;  or  ha 
may  even  admit  the  contract,  and  yet  be  ready,  if  an  opportunity  were  pra- 
sented,  to  make  a  successful  defense  on  the  ground  of  fraud,  failure  of  oon« 
sideration,  payment,  accord  and  satisfaction,  etc.    The  defendant  who  la 
served  may  be  ignorant  of  the  defenses  upon  which  his  conlefendants' would 
rely,  or  he  may,  either  negligently  or  purposely,  omit  to  present  them.    And« 
whatever  his  answer  may  be,  he  only  answers  for  himself;  and  there  is 
nothing  in  the  law  regulating  the  acquisition  or  disposition  of  joint  property, 
which  confers  upon  one  joint  owner  the  rig^t  to  defend  actions  lor  his  fel- 
lowi.    Unlsss  it  can  be  shown  that  such  property  is  under  the  ban  of  tlM 
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Uw,  a  Jndgmeot  whioh  anbjeots  to  exeoation  the  interest  of  a  person  who 
has  had  no  opportunity  to  be  heard  in  the  action,  can  not  be  upheld  without 
Tiolating  principles  which  lie  at  the  base  of  all  judicial  proceedings.'*  And 
in  the  latter  part  of  his  opinion  the  learned  judge  stated,  that  the  provision 
of  the  oode,  which  provides  for  summoning  a  defendant  who  had  not  origin- 
ally been  served,  to  show  cause  why  he  should  not  be  bound  by  the  judg^ 
roert,  furnishes  the  exclusive  mode  by  whioh  he  can  be  bound  by  the  judg- 
ment, and  such  provision  necessarily  implies  that  he  is  not  already  bound  by 
it.  And  in  California,  also,  prior  to  the  case  of  Toy  v.  HawUy,  siipra,  it  had 
been  decided  that  such  statute  did  not  authorize  a  judgment  of  foreclosure 
against  several  mortgagors,  upon  service  on  one  only:  Treat  v.  McCall^  10 
Gal.  611;  Bowen  v.  May,  12  Id.  349. 

In  PubUe  Works  v.  Colvanbia  CoUeffe^  17  Wall.  527>  the  supreme  court  of 
the  United  States  held  that  no  suit  oould  be  maintained  on  a  judgment 
against  a  joint  debtor,  rendered  without  personal  service  upon,  or  appearanca 
by  him,  outside  of  the  state  where  such  judgment  was  obtained,  althou^ 
anthotixed  by  the  statutes  of  such  state,  and  that  the  clause  of  the  federal 
constitution  which  requires  full  faith  and  credit  to  be  given  in  each  stata 
to  the  records  and  judicial  proceedings  of  every  other  state,  applied  to  tiM 
records  and  proceedings  of  courts  only  so  far  as  they  have  jurisdiction.  Sea 
also,  to  the  same  effect:  D*Arcy  v.  Ketehum,  11  How.  165;  Phelps  v.  Brewer ^ 
9  Cush.  390;  HaU  v.  Lamning,  91  U.  S.  100.  In  Swift  v.  Stark,  2  Or.  97. 
however,  it  was  decided  that  such  judgment^  obtained  under  the  New  York 
Joint  debtor  act,  was  prima  fade  evidence  of  indebtedness,  in  an  action 
thereon  in  Oregon,  against  an  alleged  joint  debtor  not  originally  served  with 
process;  while  in  Michigan  it  was  held  that,  although  a  judgment  had  been 
obtained  in  New  York  under  the  joint  debtor  act,  still  a  separate  action  could 
be  brought  on  the  original  demand  against  the  debtor  not  served:  Boneaied 
V.  Todd,  9  Mich.  371.  • 

Statutes  somewhat  similar  to  those  referred  to  above  have  been  passed  ia 
several  of  the  states,  which  provide  that  when  two  or  more  persons  associated 
In  any  business  transact  such  business  under  a  common  name,  whether  it 
comprise  the  names  of  such  persons  or  not,  the  associates  may  be  sued  by  such 
oonmion  name,  the  sammons  in  such  cases  being  served  on  one  or  more  of  tha 
associates;  and  the  judgment  in  the  action  shall  bind  the  joint  property  of  all 
the  associates,  in  the  same  manner  as  if  all  had  been  named  defendants  and 
bad  been  sued  upon  their  joint  liability.  The  former  practice  act  of  Cali- 
fornia, section  656,  contained  such  a  provision,  which  is  incorporated  into  the 
present  code  of  procedure,  section  388.  This  provision  of  the  California  coda 
was  upheld  in  Welsh  v.  Kirhpatrick,  30  CaL  203,  prior  to  the  decirion  in  Tag 
T.  HawUy,  supra.  A  similar  statute  has  been  held  valid  in  Nevada,  and  ap- 
plied to  actions  against  partnerships  sued  by  their  firm  name :  Martin  y. 
Rising,  2  P.  C  L.  J.  56.  In  Alabama  several  defendants  were  sued  by  their 
individual  names,  with  a  further  description  that  they  were  partners  doing 
business  under  the  name  of  the  *  *  Alabama  and  Georgia  Contracting  Company.** 
Service  was  made  on  one  of  the  partners,  and  judgment  rendered  against  them 
oS,  in  pursuance  of  section  2538  of  the  code,  which  authorized  a  judgment  d 
thateharaeter  where  the  defendants  were  sued  by  their  common  name.  This 
was  held  to  be  error,  as  the  action  was  not  against  the  partnership  by  its 
oommon  name,  but  against  the  individual  members  composing  the  same^  ia 
which  case  the  judgment  oould  properly  be  rendered  only  against  the  delend- 
■nta  served:  Sh^pard  v.  Lightfoot,  56  Ala.  506. 
Bfvnuor  of  Jitdomsht  or  Sistxb  Statx:  See  Pdton  v.  PUUner^  42  An. 
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Dm.  197;  McZmnw.  Bmidid,  40  U.4SJ;BbmierY.  Dawmm,  91^  U.4a^u^ 
note;  lUteker  v.  Ferrd,  85  Id.  148,  and  note  oontrinfag  nfennoee  to  earij 
deoiikne  in  thie  Mries  upon  the  nme  question.  The  primsipel  cmo  ii  fol- 
lowed  in  Salem  t.  Badem  R.  R,  Go.,  06  Maei.  448,  npon  the  point  tin*  a 
Judgment  has  no  efleot^  inpenomcim,  beyond  the  stnte  where  nndeied  when 
ohtsined  withoat  notioe. 

iDBf — Wbbbb  BacxvBD  DuoLosBB  Wast  ov  Kobob  fo  nn  Dnmnkom 
See  Pdtam  y.  PtaHter,  42  Am.  Dee.  197,  and  lelennoee  in  note;  fifaiiif  ▼• 
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[lTOUMISWIUW.Wg.1 

Oimm  i»  FAOio  is  one  who  ezereises  the  duties  <tf  an  oOocr  voder  ookrrf 

an  appointment  or  election  to  that  offioe. 
A  IfsBi  Ubcbpxb  is  one  who  undertakes  to  ael  as  an  oOocr  irillioiil  aiif  edor 

of  right. 
Am  OmcBB  ra  JU&i  is  one  who  is  in  aU  respeots  legally  appoiafeed  and  qnal- 

ified  to  ezeroiae  the  offioe. 
Am  OF  AH  OwwsoEA  DB  FAOXO  ABX  Vaud  SO  &r  as  the  rights  of  tUfd  psr> 

sons  or  of  the  pablio  are  ooooemed.    His  aets  oan  no*  be  indireotlj  called 

ic  question  in  an  action  to  which  he  is  not  a  party. 
A  Grahd  Jubob  Who  Takes  thb  Oath  after  once  having  refused  to  quel* 

ify  and  having  paid  the  fine  for  his  refusal,  isan  officer  d$/aeio  as  to  any 

presentment  in  whiph  he  may  Join  thereafter. 

Dbbt  to  recover  from  the  town  of  PI jmoaUi  one  dollar  and 
twenty  cents  witness'  fees  in  a  criminal  prosecation  against  John 
0.  Callioun  and  Ladus  P.  Porter,  for  violating  the  law  rdatifv 
to  selling  spiritaous  liquor.  The  aocnsed  were  acquitted,  and 
the  costs  taxed  against  the  town,  including  the  amount  of  plaint- 
ifTs  fees.  The  defendants  resisted  payment  on  the  ground  thai 
SylTcster  Matthews,  who  had  preferred  the  complaint  against 
Calhoun  and  Porter,  was  not  a  grand  juror.  It  was  conceded 
that  he  had  been  chosen  as  such,  but  had  refused  to  take  the 
oath;  that  he  had  suffered  judgment  to  go  against  him  in  an 
action  by  the  town  treasurer  to  recoYcr  the  fine  prescribed  tat 
such  refusal;  that  he  subsequently  took  the  oath,  no  one  bar- 
ing been  selected  to  his  place,  and  that  thereafter  he  preferred 
the  complaint  resulting  in  the  trial  in  which  the  present  plaintitf 
was  a  vritness.  The  court  below  gave  judgment  for  Am  plaint 
iff,  whence  a  writ  of  error  was  taken  tp  tfaia  oouit. 

HoUister  and  Oraves,  for  the  plaintiilk 

Seymour  and  JchnBon^  canira. 
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SiOBBs,  J.  On  ihe  facts  in  this  case,  the  pUdntiff  in  emr 
daimSy  fhat  there  wae  a  refoeal  I17  Matthews  to  aooept  the 
offloe,  and  that  he  could  not,  hj  sabseqnently  taking  the  oath, 
become  competent  to  exercise  it;  and  that,  therefore,  not  be- 
ing legally  a  grand  juror  when  said  comphdnt  was  made,  the 
town  of  Plymouth  were  not  bound  by  the  proceedings  of  the 
court  before  which  it  was  tried,  and  could  not  be  subjected  for 
the  fees  of  the  defendant  in  error,  as  a  witness  in  that  cause. 
The  main  question  made  by  the  plaintiff  in  error  before  us,  is, 
whether  Matthews,  by  taking  the  oath,  under  these  circum- 
stances, became  lawfully  entitled  to  exercise  the  office  of  grand 
juror.  We  do  not  think  that  that  question  necessarily  or  prop- 
erly arises  in  this  case;  for  we  are  clearly  of  opinion  that,  how- 
ever it  might  be  decided,  Matthews,  when  he  preferred  the 
criminal  complaint,  was  what  is  termed  an  officer  de  facto;  and 
that  his  acts  as  such,  which  are  attempted  here  to  be  drawn  in 
question,  were  therefore  Talid  and  binding,  as  to  the  parties  in 
this  case,  and  all  other  third  persons,  to  the  same  extent  as  if 
he  were  an  officer  dejure. 

An  officer  de  facto  is  one  who  exercises  the  duties  of  an  office, 
under  color  of  an  appointment  or  election  to  that  office.  He 
differs,  on  the  one  hand,  from  a  mere  usurper  of  an  office,  who 
undertakes  to  act  as  an  officer  without  any  color  of  right;  and, 
on  the  other,  from  an  officer  de  jure,  who  is,  in  all  respects, 
legally  appointed  and  qualified  to  exercise  the  office.  These 
distinctions  are  very  obvious,  and  have  always  been  recognised. 
It  is  not,  in  all  cases,  easy  to  determine  what  ought  to  be  con- 
sidered as  constituting  a  colorable  right  to  an  office,  so  as  to 
determine  whether  one  is  a  mere  usurper:  The  King  ▼.  The  Cor- 
poration of  Bedford  Lend,  6  East,  868;  but  it  is  not  necessary  in 
the  present  instance,  to  examine  the  cases  on  that  point,  since, 
according  to  all  the  authorities,  here  was  undoubtedly  a  fair 
color  of  right  in  the  person  acting  as  a  grand  juror,  to  exercise 
that  office,  whether  he  was  legally  qualified  to  do  so  or  not.  He 
was  plainly  more  than  a  mere  usurper;  he  was  legally  appointed 
by  the  U>wn  to  the  office,  and  was  eligible  to  such  appointment, 
and  claiming  a  right  to  act  under  it,  took,  in  due  form,  the  oath 
prescribed  by  law  for  the  office.  These  would,  confessedly,  be 
sufficient  to  confer  on  him  a  perfect  legal  title  to  the  office,  but 
for  what  intervened  between  the  appointment  and  the  taking  of 
the  oath.  Whaterer  may  be  the  effect  of  what  thus  intervened 
upon  the  question  whether  he  could  afterwards  rightfully  be- 
come qualified  for  the  office  l^  taking  the  oath,  it  is  clear  that 
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khe  adminiatrnftion  of  it,  in  connection  wifth  his  prmona  ajK 
pointment,  gSTe  him  at  least  a  color,  pretense,  or  show  of  right 
to  exercise  the  office;  which  is  all  that  is  necessary,  in  order  to 
eonstitate  him  an  officer  defado.  Even  if  his  prerions  refusal 
to  take  the  oath,  legally  disqualified  him  from  sabseqnentlj 
doing  so,  this  effect  was  not  so  palpable  and  ob^ions  as  to  de- 
priye  him  of  a  fair  color  of  right  to  exercise  the  ofBce.  There 
was  an  observance  of  all  the  legal  forms  requisite  to  enable  him 
to  act  as  such  officer;  and  this  clearly  oonstitated  a  ooloraUe 
title,  or  apparent  right. 

It  is  a  wellHsettled  principle,  that  the  acts  of  an  officer  de/aaio 
are  Tslid,  so  far  as  the  rights  of  the  public  or  third  persons  who 
have  an  interest  in  the  acts  done,  are  concerned;  and  that  the 
title  of  such  an  officer,  or  the  validity  of  his  acts  as  such,  can 
not  be  indirectly  called  in  question,  in  a  suit  to  which  he  is  not 
a  parfy;  and  this  principle  applies  as  well  to  judicial  as  minis- 
terial officers.  This  doctrine  has  been  established  from  the 
earliest  period,  and  repeatedly  confirmed,  by  an  unbroken  oor- 
rent  of  decisions  down  to  the  present  time.  In  the  case  of  The 
Abbot  of  IbrUeins,  T.  B.  9  Hen.  YI.,  83,  it  was  held,  that  an 
obligation  for  goods  sold  for  the  use  of  a  religious  house,  made 
jy  one  as  abbot  of  the  house,  who  held  his  office  under  color  of 
an  election,  by  only  a  minor  part  of  the  votes,  was  not  voidable 
by  the  true  abbot,  who  was  elected  by  a  majority  of  the  votes 
after  he  recovered  the  possession  of  the  office,  because  the  for- 
mer had  a  color  of  title  when  he  made  the  obligation,  and  he 
who  sold  the  goods  was  not  bound  to  examine  his  title  to  the 
office. 

In  Leak  v.  Eowelj  Cro.  Eliz.  633,  which  was  the  case  of  an 
information  for  bringing  certain  merchandise  into  the  country^ 
vrithout  paying,  or  agreeing  for  the  payment  of,  the  custom  and 
subsidy  due  for  them  to  the  collector  of  the  custom  in  London, 
or  in  any  other  port,  or  to  his  deputy,  it  was  held,  thatan  agre^ 
ment  made  at  the  custom-house  in  a  particular  port,  vrith  a  per- 
son who  had  there  exercised  the  office  of  deputy  of  one  who  was 
a  deputy  of  the  collector  of  the  customs  there,  was  valid,  al- 
though the  person  vrith  whom  such  agreement  was  made,  was  a 
deputy  de  facto  only,  and  not  dejure;  tot  that  it  would  be  mis- 
chievous to  the  merchants  to  require  them  to  examine  by  what 
authority  the  officers  of  the  customs  make  their  compoeitionfl. 
In  Harris  v.  Jays,  Id.  699,  it  was  conceded  by  the  court,  thai 
if  one  being  created  bishop,  the  former  bishpp  not  being  de* 
prived  or  removed,  admits  one  to  a  benefice  upon  a  presents 
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tion,  or  collates  by  lapse,  these  are  good,  and  not  avoidable; 
for  that  the  law  favors  one  in  a  reputed  authority. 

In  Knight  v.  The  Corporation  of  Wells,  Lut.  608,  it  was  held» 
that  if  one  elected  mayor  of  a  corporation,  without  being  legally 
qualified  to  be  chosen  to  that  office,  after  such  election  puts  the 
seal  of  the  corx)oration  to  a  bond,  this  obligation  is  good,  be- 
cause, by  coming  into  the  office  by  color  of  an  election,  he  was 
thereby  mayor  de  facto;  and  all  judicial  and  ministerial  acts 
done  by  him,  are  good.  In  Knowles  v.  Luce,  Moore,  109,  and 
Harris  v.  Jays,  Cro.  Eliz.  699,  a  distinction  was  taken,  by  the 
court,  between  copy-holds  granted  by  a  steward  of  a  manor, 
who  had  color,  but  no  right  to  hold  a  court,  and  those  granted 
by  one,  who  had  neither  color  nor  right,  and  who  therefore  was 
a  mere  usurper;  the  former  being  deemed  valid,  but  the  latter 
void.  In  The  King  v.  Lisle,  Andr.  163;  S.  0.,  2  Stra.  1090, 
which  has  been  considered  a  leading  case,  the  same  distinction 
was  made  between  an  officer  defactOy  acting  colore  officii,  and  an 
officer  dejure. 

The  same  principle  has  been  uniformly  adopted  in  the  mod- 
cm  English  cases.  It  was  distinctly  acted  upon,  in  The  King 
V.  The  Corporation  of  Bedford  Level,  6  East,  366,  and  in  the 
more  recent  case  of  Margate  Pier  v.  Ednnam,  3  Bam.  &  Aid. 
266;  S.  0.,  6  Eng.  Com.  L.  278,  where  a  statute  provided  for  the 
appointment  of  justices  of  the  peace  in  a  certain  place,  and  de- 
clared, that  no  person  should  be  authorized  to  act  as  justice, 
unless  he  had  taken  certain  oaths,  it  was  decided,  that  tiie  acts 
•of  a  justice  appointed  under  that  law  were  valid,  although  he 
had  not  taken  the  oaths;  and  although  he  might  be  punished 
for  so  acting;  and  that  therefore,  persons  seizing  goods  under  a 
warrant  of  distress,  signed  by  such  justice,  were  not  trespass- 
ers. Indeed,  the  doctrine  in  these  cases  is  universally  applied 
in  England  to  officers  de  facto,  from  the  lowest  officer  up  to  the 
Idng:  1  Bl.  Com.  204,  371;  1  Hale's  P.  C.  60;  Foster,  897,  898; 
Hawk.  P.  C,  b.  1,  c.  8,  sees.  1,  3. 

The  same  principles  have  been  repeatedly  adopted  by  the 
courts  of  this  country.  In  The  People  v.  Collins,  7  Johns.  649, 
a  peremptory  mandamus  was  issued  to  the  defendant,  who  was  a 
town  clerk,  to  record  a  highway  laid  out  and  established  by  the 
commissionerB  of  highways,  in  the  town,  although  it  appeared, 
1^  the  return  of  the  clerk  to  the  alternative  mandamus,  that  the 
conmuBfiionerB  had  not  taken  the  oath  of  their  office,  and  a  oer- 
iifloate  of  sooh  oath  had  not  been  filed  in  the  clerk's  office,  as 
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reqaixed  I17  law.  The  court  said,  that  the  commissionerB  were 
liable  to  a  penalty;  but  that  they  were  commissionerB  de  facto, 
as  they  came  into  office  by  color  of  title,  and  that  their  acts,  as 
such,  were  valid  as  far  as  the  rights  of  third  persons,  and  of  the 
public,  were  concerned;  and  Kent,  C.  J.,  observed,  on  the  argu- 
ment, that  the  point  was  too  well  settled  to  be  discussed.  In 
Tucker  v.  Aiken  etal,,!  N.  H.  113,  where  the  subject  was  elab- 
orately examined,  the  court  adopted  the  bame  general  principle 
as  to  the  validity  of  the  acts  of  officers  de  facto,  and  decided, 
that  it  was  applicable  to  those  officers  of  towns,  whose  duty  it 
is  to  assess  and  collect  taxes.  Therefore,  where  the  office  of  col- 
lector was  set  up  at  auction,  and  struck  off  to  the  lowest  bidder^ 
who  was  afterwards  chosen  collector  by  the  town,  it  was  held, 
that,  although  the  proceeding  was  illegal,  the  collector,  coming 
into  office  by  color  of  an  election,  was  to  be  considered  an  officer 
de  facto;  and  that  the  objection  could  not  be  taken  in  an  action 
against  the  selectmen,  for  an  illegal  assessment  and  collection  of 
taxes.  It  was  also  decided,  in  the  same  case,  that  where  the 
moderator  of  the  town  meeting  at  which  the  collector  was 
chosen,  had  neglected  to  take  the  oath  required  by  the  statute, 
the  selectmen  were  not  liable  for  committing  the  collection  of 
the  taxes  to  such  collector. 

In  Nason  v.  Dillingham,  15  Mass.  170,  a  levy  of  an  executioii 
on  a  pew  in  a  meeting-houBe,  made  by  a  coroner  who  had  not 
given  bond  for  the  faithful  execution  of  his  office;  and  in  Buch' 
man  v.  Buggies,  15  Id.  180  [8  Am.  Dec.  98],  an  extent  of  an  ex- 
ecution upon  real  estate,  made  by  a  deputy  sheriff,  who  had  not 
taken  the  oath  required  by  law,  were  held  to  be  valid;  the  court 
saying,  in  the  latter  case,  that  such  a  rule  was  necessary  to  pre* 
vent  a  failure  of  justice  and  great  public  mischief.  The  follow- 
ing cases  also  fully  sustain  the  same  rule:  Fowler  v.  Bebee  etal,^ 
9  Id.  231  [6  Am.  Dec.  62];  Moore  v.  Graves,  3  N.  H.  408;  Morse 
V.  GaJley,  5  Id.  222;  Baird  v.  Bank  of  Washington,  11  Serg.  &  B* 
411;  Cooke  y.  Halsey,  16  Pet.  85;  Mclnstryy.  Tanner,  9  Johns* 
136;  Wilcox  v.  Smiih,  5  Wend.  231  [21  Am.  Dec.  213];  Ihe  Peo- 
ple V.  BarOett,  6  Id.  422;  The  People  v.  CoveH,  1  Hill,  674;  Tnjus- 
tees  of  Vernon  Society  v.  HVls,  6  Cow.  23  [16  Am.  Dec.  429];  The 
People  V.  The  Corporation  of  New  York,  3  Johns.  Cas.  79;  Jlfi?- 
Kim  et  al.  v.  Somers,  1  Penn.  297;  Ihe  People  v.  Hopson,  1  Denio» 
674.  In  the  case  last  cited,  it  was  held,  that  on  the  trial  of  an 
indictment  for  resisting  a  constable,  while  engaged  in  executing; 
process  against  the  defendant's  property,  the  defendant  is  no« 
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entitled  to  show,  that  the  officer  had  not  taken  the  oath  of  office, 
or  given  the  security  required  by  law;  it  being  sufficient,  in  such 
a  case,  that  the  poxty  resisted  was  an  officer  de  facto. 

The  principle  established  by  these  cases,  in  regard  to  the  pro- 
ceedings of  officers  de  facto^  acting  under  color  of  title,  is  ona 
founded  in  policy  and  convenience;  is  most  salutary  in  its  oper- 
ation; and  is,  indeed,  necessary  for  the  protection  of  the  rights 
of  individuals,  and  the  security  of  the  public  peace.  The  rights 
of  no  person  claiming  a  title  or  interest  under  or  through  the 
proceedings  of  officers  having  an  apparent  authority  to  act, 
would  be  safe,  if  he  were  obliged  to  examine  the  legality  of  the 
title  of  such  officer  up  to  its  original  source,  and  the  title  or  in- 
terest of  such  person  were  held  to  be  invalidated,  by  some  acci- 
dental defect  or  flaw  in  the  appointment,  election,  or  qualifica- 
tion of  such  officer,  or  in  the  rights  of  those  from  whom  his  ap- 
pointment or  election  emanated;  nor  could  the  supremacy  of  the 
laws  be  maintained,  or  their  execution'  enforced,  if  the  acts  dl 
officers  having  a  colorable,  but  not  a  legal  title,  were  to  be 
deemed  invalid.  The  remarks  of  Abbott,  G.  J.,  in  the  case  of 
MxrgcUe  Pier  Co,  v.  Ednnam^  3  Bam.  &  Aid.  266,  before  cited, 
present  this  subject  in  a  strong  light.  He  says,  that  if  the  aol 
of  the  justice  issuing  a  warrant  be  invalid,  on  the  ground  of  the 
objection  there  made,  ^  persons  who  should  act  in  the  execu- 
tion of  the  warrant,  would  act  without  any  authority;  a  consta- 
ble who  arrests,  and  a  jailer  who  receives  a  felon,  would  each  be 
a  trespasser;  resistance  to  them  would  be  lawful;  everything 
done  by  either  of  them  would  be  unlawful;  and  a  constable,  or 
person  aiding  him,  might,  in  some  possible  instance,  beoom* 
amenable  even  to  a  cha^rge  of  murder,  for  acting  under  an  au- 
thority, which  they  reasonably  considered  themselves  bound  to 
obey,  and  of  the  invalidity  whereof  they  were  wholly  ignorant. 

The  acts  of  a  mere  usurper  of  an  office,  without  any  color  of 
title,  are  undoubtedly  wholly  void,  both  as  to  individuals  and 
the  public.  But  where  there  is  a  color  of  lawful  title,  the  do- 
ings of  an  officer,  as  it  respects  third  persons  and  the  public,  t 
must  be  respected,  until  he  is  ousted  on  a  quo  warranto,  which 
is  the  appropriate  proceeding  to  tiy  the  validity  of  a  title  to  an 
office,  and  in  which  it  would  be  necessary  for  him  to  show  a 
complete  title  in  all  respects;  although  in  a  suit  against  a  person 
for  acts  which  he  would  have  an  authority  to  do  only  as  an  offi- 
cer, he  must,  in  order  to  make  out  a  justification,  show  that  hi 
is  an  officer  dejure;  because  the  title  to  the  office,  being  directly 
4xhimi  in  question,  in  a  suit  to  which  he  is  a  parigr»  niaj  be  x^g* 
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ularly  dedded:  bo  where  he  saes  for  fees,  or  sets  up  a  title  to 
property,  by  virtue  of  his  office,  he  muBt  show  himBelf  to  be  an 
officer  de  jure:  Fowler  ▼.  Bebee,  9  Mass.  231  [6  Am.  Dec.  62]; 
The  People  v.  The  Corporalion  of  New  York,  3  Johns.  Cae.  79; 
The  Ptwple  v.  Edpson,  1  Denio,  674. 

This  view  of  the  case  renders  it  unneoessaiy  to  consider  the 
other  points  made  in  the  case. 

The  superior  court  is  therefore  advised  to  affirm  the  judgment 
oomplained  of. 

In  this  opinion  the  other  judges  concurred* 
Judgment  affirmed. 


DS  FACTO. — DedrioDB  in  this  leries  involving  qnestloiis  of  law 
raUtive  to  offioen  de/aeto  are  ooUated  in  the  note  to  Burhe  v.  BlUoU^  42  Am. 
Dea  142.  See  also  Hagner  v.  Hq/berger,  IcL  220.  Upon  leveral  points  hers 
paosed  npon,  the  principal  oase  is  referred  to  snhseqaently  with  approvaL 
F6r  example,  upon  the  requirement  of  direct  proceedings  to  try  a  right  to  aa 
office:  DougloM  v.  Wkhwirt^  10  Conn.  492;  Coolidge  ▼.  Brigham^  I  AUen, 
S86;  EUioU  v.  WUHa^  Id.  462;  that  the  acts  of  one  under  color  of  right  to  aa 
office  are  valid :  State  v.  Brennan^s  Liquon^  25  Id.  283;  TrinUiff  CoUtge  v. 
HoKifofd^  32  Id.  480;  upon  the  distinction  made  hetween  an  usurper  and  aa 
offioerde/octo:  £roi0fi  v.  O'ConneK,  36  Id.  449;  and  as  to  the  validity  of  tha 
•ots  of  an  officer  de/aeto,  in  SuOe  v.  Carroll,  38  Id.  467;  BlUott  v.  Wm$t  I 
Allen,  462. 


riy  •);■:» 


BX  AIi^  Adm'B8,  V.  BuOXmOHAlf  BK  Alt. 

[IB  OOJUBOnDDT,  UOl] 

MoNXT  Paid  Voluvtabilt,  with  Full  Knowlbdgb  ov  the  Faoi%  on 
not  be  recovered  back;  and,  therefore,  a  person  to  whom  sneh  a  paymsBl 
has  been  made,  Is  a  competent  witness  for  the  party  who  made  the  pay- 
ment to  him. 

Whbbb  Pebsov  Oirbsd  as  Winnai  had  Qivsn  Bond  or  IvDnonrv 
to  the  party  calling  him,  which  the  latter  delivered  up  before  the  trial* 
in  order  to  qualify  such  person  to  testify,  he  will  be  aoompetent  witassa 

AunNISTILATOBS  HAVE  POWXR  TO  SkLL  ALL  FB0PXB9T  OF  TBBIB  IlTOCATl^ 

including  his  choees  in  action. 

Oira  OF  Two  ADifiNisrBATOBs  HAS  PowKB  TO  Skll  aU  their  intestate^  P>^ 
erty.  In  this  respect  there  is  no  diffiBrence  between  ezeoaton  and  ad> 
nimstrators. 

PuBOHASBR  OF  Chobe  IN  AonoK  HOT  Kbootiablb  aoquirsa  no  l^^il  tide 
thereto. 

Whebb  Okb  ADimnsTEATDB  Sellh  KoN-nBaoTiABLB  Chose  nr  AofioH 
of  his  intestate,  after  he  has  become  bankrupt,  to  one  wlio  parofaaieB 
with  notice  of  this  fact,  and  after  the  oo-administrator  had  colteoted  the 
amount  due  thereon,  and  paid  it  to  the  parties  entitled,  such  porehaaeff 
can  not  »MJ«*i^i«  an  action  thereon  in  the  joint  names  of  both  adminli- 
trators.    Having  purchased  under  suspicious  droumstanoes,  lie  is  bonad 
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to  see  to  the  proper  application  of  the  purchase  mcney,  and  unless  he 
does  so  he  shows  no  superior  equity,  and  can  not  recover  against  the 
parties  liable  on  such  chose  in  action^  under  the  provisions  of  Uie  statute 
of  1822. 

AoTioK  on  promissoiy  note.  At  the  trial,  after  proof  of  the 
making  of  the  note,  the  defendants  read  in  evidence  a  release 
executed  by  Daniel  Tolles,  one  of  the  plaintiflEls,  as  administra- 
tor, acknowledging  the  receipt  of  the  full  amount  due  on  said 
note.  They  also  proved  that  Tolles  had  settled  his  administra- 
tion account  with  the  court  of  probate,  and  had  paid  over  to 
that  court  all  the  money  and  properiy  belonging  to  the  estate 
of  the  deceased  for  the  use  of  those  entitled.  On  the  part  of 
the  plaintiffs  evidence  was  introduced  tending  to  show  that  the 
suit  was  brought  for  the  use  of  Simeon  Hinman,  who  claimed 
title  to  the  note  in  question,  by  virtue  of  a  sale  thereof  made  to 
him  by  Beecher,  one  of  the  plaintiffs,  and  one  of  said  adminis^ 
trators.  The  jury  found  for  the  defendants,  and  the  plaintiib 
moTed  for  a  new  trial.  The  other  facts  are  sufficiently  stated 
in  the  opinion. 

C  A.  IngenoU,  in  support  of  the  motion* 

Bdldwvn,  contra. 

Wattb,  J.  1.  Daniel  Tolles,  one  of  the  plaintifb,  was  called 
as  a  witness  by  the  defendants.  To  his  admission  an  objection 
was  made  on  the  part  of  the  plaintiffii — ^not  upon  the  ground^ 
simply,  of  his  being  a  pariy  upon  the  record;  for  it  has  been 
repeatedly  holden  that  that  is  not  sufficient:  BuUer  et  al.  v. 
EUioU  et  (d.,16  Conn.  187,  205;  Woodruff  et  al.  T.WestcoU,  12 
Id.  184;  Cowlea  et  al.  v.  WhUman  et  al.,  10  Id.  125  [25  Am.  Dec. 
60].  But  the  claim  is,  that  he  had  an  interest  in  favor  of  the 
defendants;  that  having  received  of  them  the  debt,  he  will  be 
liable  to  refund  to  them,  if  they  should  bo  compelled  to  pay  it 
again.  Hence,  it  is  said,  he  has  an  interest  in  defeating  a  recov- 
ery in  the  present  suit.  The  payment  was  made  to  Tolles,  in 
his  character  of  administrator,  and  as  such  he  paid  over  the 
moneys  received  to  those  entitied  to  them,  under  the  will  of  the 
deceased.  There  is  no  evidence  that  the  payment  was  not  made 
by  the  defendants  voluntarily,  and  with  a  full  knowledge  of  all 
the  &cts.  The  rule  is  well  settied,  that  moneys  paid  under 
such  circumstances  can  not  be  recovered  back:  East  India  Com" 
party  v.  TrUton  etal.,S  Bam.  &  Cress.  280;  S.  C,  10  Eng.  Com. 
L.  134;  ElU  v.  Green,  4  Pick.  114;  Denby  v.  Moore,  1  Bam.  h 
Aid.  124;  Bulkley  v.  Stewart,  1  Day,  130  [2  Am.  Dec.  57]. 
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3aC  if  IB  said  he  had  an  interest,  by  reason  of  the  bond  which 

'he  had  giyen  to  indemnify  the  defendants.    That  bond  had 

been  by  them  given  np  to  him,  before  he  was  offered  as  a  wit- 

neas.    And  it  is  not  denied  bat  that  the  interest  created  by  it 

-  vovid  have  been  removed,  had  it  been  delivered  te  him  te  be 

^  canceled.    That  was  sabetantially  the  object  of  the  delivery. 

Jt  was  for  the  purpose  of  qualifying  him  as  a  witness.    He 

-could  not  be  so  qualified,  unless  the  obligation  created  by  the 

bond  was  removed.    The  case  before  us  does  not  materially 

differ  from  the  common  and  familiar  one,  where  a  parfy,  during 

the  trial,  releases  the  interest  of  a  witness,  for  the  sole  and 

■vowed  purix>se  of  rendering  him  admissible.     The  release 

operates  to  remove  the  legal  objection  to  his  competency,  bat 

leaves  the  degree  of  credit  to  be  given  him,  when  admitted  un- 

^ersach  circumstances,  to  be  weighed  and  considered  by  the 

jory.    The  effect  of  giving  up  to  the  witness  the  bond  in  the 

;'fce8e&t  case,  was  the  same  as  delivering  to  him  a  release  under 

ySfisJi,    It  rendered  him  an  admissible  witness. 

2.  rt  was  claimed,  in  the  court  below,  that  the  plaintiffs  had 
no  power  to  sell  the  note  in  question.  Their  dufy  was  to  col- 
lect the  money  due  upon  it,  not  to  transfer  the  instrument.  A 
decision  of  this  question  is  only  necessary,  in  case  a  new  trial 
should  be  granted.  But  as  the  question  has  been  argued  by 
the  counsel,  we  are  disposed  to  express  the  opinion  we  have 
farmed.  The  stetute  requires  executors  and  administrators  to 
cause  an  inventory  to  be  made  of  the  real  and  personal  estete 
of  the  deceased,  and  a  list  of  his  creditors  and  choses  in  action: 
Stat  229,  tit.  31,  sec.  12,  ed.  1838.  Hence,  it  is  said,  they  have 
not  the  same  power  over  choses  in  action  as  over  other  personal 
property.  The  reason  for  not  requiring  an  inventory  to  be  made 
of  such  property,  is  very  obvious — the  difficulty  of  ascertaining 
their  true  value.  The  deceased  might  have  had  many  imsettled 
accounte  with  merchante,  mechanics,  and  others,  with  whom  he 
had  dealt.  To  require  the  appraisers  to  go  into  an  examination 
of  these  accounte,  and  determine  the  true  value  of  each,  would 
be  a  laborious  and  expensive  task,  productive  of  very  little  ben- 
efit to  those  interested  in  the  estate.  Even  in  the  case  of  prom- 
issory notes  and  bills  of  exchange,  the  instrumente  themselves 
would  not,  in  all  cases,  furnish  evidence  of  their  true  value. 
Hence  the  legislature  has  deemed  it  sufficient  to  make  a  list  of 
such  evidences  of  debt,  without  requiring  their  value  to  be 
given  by  the  appraisers. 
The  rule  of  law  is  well  esteblished  that  the  legal  title  to  all 
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personal  properfy  of  the  deoeased,  yests  in  his  legal  representa- 
tives. Thej  can  dispose  of  it  at  pleasure^  being  rec^nsible  for 
the  faithful  execution  of  the  trust;  and  can  institute  actions  at 
law  for  the  recoTcry  of  debts,  as  well  as  for  the  recovery  of  per- 
sonal property.  No  good  reason  has  been  assigned  for  any  dis- 
tinction between  their  power  in  the  two  cases,  nor  any  authoriiy 
sanctioning  such  a  distinction.  But  on  the  other  hand,  decis- 
ions might  be  cited  impliedly  admitting  the  power  to  sell  and 
transfer  choses  in  action  as  well  as  other  personal  property: 
Sogeri  v.  Hertell  et  al.,^  Hill,  492;  Nugent  v.  Oifard  d  al.,1 
Atk.  463.  Cases  might  arise  where  the  exercise  of  such  power 
would  be  highly  beneficial.  Suppose  the  deceased  had  left 
bonds,  secured  by  mortgages,  payable  at  remote  periods  subse- 
quent to  his  death.  The  avails  might  be  needed  for  the  pay- 
ment of  his  debts.  If  no  sale  of  them  could  be  made,  the 
payment  of  the  debts  might  be  unreasonably  delayed.  Ordi- 
narily, a  faithful  representative  would  prefer  collecting  the  debts 
due  the  estate,  rather  than  to  assign  them  to  others.  But  we 
know  of  no  rule  of  law  depriving  him  of  the  latter  power,  if  he 
deems  it  expedient  to  exercise  it. 

8.  Again,  it  is  said,  that  if  both  the  plaintiffs  conjointly  pos- 
sessed this  power,  it  could  not  be  exercised  by  one  alone.  The 
rule  seems  to  be  settled,  beyond  controversy,  the  other  way,  in 
the  case  of  executors.  One  of  two  or  more  executors  may  sell 
and  dispose  of  the  personal  assets,  as  fully  as  if  all  joined  in  the 
act  of  transfer.  Each  possesses  a  power  over  the  whole  funds: 
Oardiner  v.  CaUender  et  al.,  12  Pick.  376;  Bogert  v.  EerteU,  4 
Hill,  492;  fferteU  v.  Bogert,  9  Paige,  62.  Such  being  the  rule 
in  relation  to  executors,  why  should  a  different  one  exist  in 
the  case  of  administrators?  They  both  represent  the  deceased, 
and  in  other  respects,  possess  like  power  over  the  assets.  It  is 
true,  the  distinction  here  claimed  was  recognized  by  Lord  Hard- 
wicke,  in  the  case  of  Hudson  v.  Hudson,  1  Atk.  460.  But  the 
reasoning  of  the  chancellor  upon  the  subject  is  not  very  satis- 
factory, especially  when  applied  to  the  law  of  executors  as  it 
now  exists,  particularly  in  this  state.  Here  both  executors  and 
administrators  substantially  derive  their  authority  from  the  same 
source — the  court  of  probate.  The  former  are  designated  by 
the  testator — the  latter  by  statute.  Both  must  receive  the  ajH 
probation  of  the  court,  before  they  are  duly  qualified  to  act. 
We  see  no  good  reason  for  making  the  distinction  between  their 
powers  in  this  particular  case,  when  they  are  so  much  alike  in 
all  other  respects.    The  title,  therefore,  of  Hinman,  the  assignee 
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of  {he  note,  although  derived  from  one  of  the  administrators^ 
might  hare  been  good,  were  there  no  other  difficulty  in  the  case. 
But  he  purchased  a  chose  in  action,  not  negotiable,  and  there- 
fore acquired  no  legal  title.  To  enable  him  to  reap  the  fruits  of 
his  purchase,  it  was  necessary  to  institute  an  action  at  law,  and 
this  he  could  do  only  in  the  names  of  both  the  plainti&. 

His  authority  to  use  Beecher's  name  is  implied  from  the  sale 
made  by  him.  But  in  Vhat  manner  has  he  acquired  a  right  to 
use  the  name  of  Tolles?  That  has  never  been  given.  Had  the 
latter  joined  in  the  sale,  or  made  no  objection  to  it,  the  assent 
might  be  implied.  But  in  the  present  case,  all  presumption  is 
removed  by  an  express  dissent.  If  Hinman  has  a  right  to  pros- 
ecute the  suit  in  Tolles'  name,  against  his  consent,  it  must  be  by 
virtue  of  the  provisions  of  a  recent  statute:  Stat.  66,  tit.  2,  sec. 
1,  ed.  1838.  That  provides  that  *'  whenever  the  defendant,  in 
any  suit  upon  a  bond,  note,  or  other  chose  in  action  not  nego- 
tiable, shall  plead  or  give  in  evidence  the  discharge,  admission, 
or  other  act  of  the  plaintiff,  or  any  payment  made  to  him,  or 
any  transaction  whatsoever  betwisen  the  plaintiff  and  defendant, 
it  shall  be  lawful  for  the  plaintiff  to  reply  or  prove,  as  the  case 
may  require,  an  assignment  of  such  chose  in  action,  and  notice 
thereof  given  to  the  defendant;  and  on  the  same  being  made  to 
appear,  such  discharge,  admission,  payment,  or  other  transac- 
tion, shall  be  no  otherwise  available  in  such  suit  in  favor  of  the 
defendant,  than  the  same  would  or  ought  to  be  in  a  court  of 
equity."  Before  Hinman  has  collected  the  money  due  upon  the 
note,  Tolles  has  received  it,  paid  it  over  to  those  who  are  enti- 
tled to  it  under  the  will,  and  given  the  defendants  a  release. 
This  payment  and  the  release  are  now  set  up  in  bar  of  the  action 
at  law.  This  defense  will  be  effectual,  unless  the  assignee  is 
protected  by  the  provisions  of  the  statute.  For  one  adminis- 
trator at  law  has  the  same  power  to  receive  money  due  upon  a 
note  in  favor  of  the  estate  and  give  a  discharge,  as  the  other  has 
to  sell  that  note. 

In  order,  therefore,  to  determine  the  rights  of  the  litigant 
parties,  we  must  inquire  what  are  their  equitable  rights — ^what 
relief  the  assignee  could  obtain  in  a  court  of  chancery:  for  the 
statute  gives  him  nothing  more.  Hinman  purchased  of  one  ad- 
ministrator, knowing  him  to  be  a  bankrupt,  against  the  positive 
directions  of  the  other.  What  was  his  duty  under  such  circum- 
stances? Obviously  to  see  that  those  interested  in  the  estate, 
were  not  defrauded  by  the  operation.  We  admit  that,  as  a  gen- 
eral rule,  a  purchaser  from  an  administrator  is  not  bound  to  see 
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to  the  application  of  the  purchase  money.  Herey  however,  the 
party  bonght  nnder  snspiciona  droomstcmces,  knowing  that  he 
was  placing  it  in  the  power  of  a  bankrapt  administrator  to  com- 
mit a  frand.  Could  he  show  that  the  purchase  money  had  gone 
for  the  benefit  of  the  estate,  there  would  be  a  strong  equity  in 
his  fayor.    But  that  he  has  not  done. 

The  other  administrator  has  collected  the  debt,  and  paid  it  to 
those  to  whom  it  rightfully  belongs.  Were  the  parties  all  be- 
fore a  court  of  chanceiy,  from  whom  could  Hinman  recover  the 
debt?  The  legatees  have  nothing  more  than  what  is  justly  due 
to  them.  The  defendants  have  paid  all  they  owe,  to  the  per- 
son legally  authorized  to  receive  it.  Tolles  has  merely  done 
what  he  was  legally  authorized  to  do.  He  has  no  monBj  in  hia 
hands  belonging  to  either  of  the  parties,  and  in  discharging 
the  trust  confided  to  him  has  violated  no  engagement  that  he 
has  made.  To  enable  Hinman  in  equity  to  recover  of  either  of 
these  parties,  he  must  show  a  superior  equity.  This  he  fafls  to 
do;  and  consequently,  he  fails  to  show  a  right  to  recover  in  hie 
action  at  law.  Gould  he  show  that  the  moneys  he  had  paid  had 
been  applied  for  the  benefit  of  the  estate,  then  it  would  follow 
fliat  some  one  would  have  received  more  than  his  due.  As  the 
case  now  stands,  he  fails  to  show  that  any  party,  except  BeeoheTt 
with  whom  he  dealt,  has  been  benefited  by  the  purchase  money* 

A  new  trial,  therefore,  must  be  denied. 

In  this  opinion  the  other  judges  concurred* 
New  trial  not  to  be  granted^ 

Movnr  Paid  Volitiitaiult  oah  hot  be  Bboovobd  Backs  JIhrtm  ▼• 
Mordent  82  Am.  Deo.  182,  note  134. 

WmnsB,  WHSN  kot  Inoompxtent  on  Gbounb  or  Ismnr:  See  Bed  v. 
WetUmMarine  A  F.  Ins.  Co,,  89  Am.  Deo.  542,  note  540. 

PowxB  or  ExxouTOB  ovxB  PxBSONAL  Pbopebtt  ov  Tisxatqb:  See 
PtHe  ▼.  Clarh^  14  Am.  Deo.  638,  note  641.  The  prindpel  osae  If  died  ia 
Jchmm  ▼.  ConneeUeiU  Bank^  21  Conn.  156,  to  the  point  that  upon  the  death 
of  a  teetator  the  legtl  title  to  hie  penonal  property  Teets  in  hie  ezeonton. 

AssiovitKNT  ov  Chobi  IK  AonoN  does  not  transfer  the  avlgiior's  kgd 
taterest:  Bhmehard  y.  Elf,  34  Am.  Dec  250. 

Kora  BxBOUTXD  to  an  Intistats  hat  bb  Asstonxd  bj  aaj  one  of  hif 
administrators:  Bamden  ▼.  BkMs  Ad<uCf%  22  Am.  Deo.  88. 
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Eaton  v.  Wboakeb. 

[18  OmnnosBOOTf  992.] 

HvnAJTb  fisnvii  OF  Laxbs  nr  Right  or  his  Wivb  mat  Leasb  Tsni»  aod 
the  loftM  will  be  good  during  the  coverture,  and  in  SDme  tmm  during  his 
life;  eonaequentiy  he  may  be  compelled  to  ■peoifioaHy  perform  an  agree 
ment  to  make  a  lease  of  each  lands. 

AOBIEMKlfT   TO   LbASE   LaNBS  18  WITHIH   THS    SfATDTB   09   FbAITDS,   favl 

part  performance  will  take  it  oat  of  the  statote,  and  delivery  of  posaea- 
■ion,  continued  occupation,  and  payment  of  rent  according  to  the  terma 
of  the  agreement,  are  a  sufficient  part  performance  for  that  purpose. 
▲brkbmbmt  to  Erbct  Stork  within  Skven  Moitths,  and  to  Bxnt  the 
same  when  bailt,  for  a  term  of  years,  is  an  agreement  to  be  performed 
within  one  year,  and  is  not  within  the  statute  of  frauds.  The  ezecutioa 
of  the  lease,  in  such  a  esse,  is  a  complete  performance  of  the  agreement 

PABTT  BxJMD    IOB    SpBOIFIO    FVKrOBMANCB    OV   AN    AOBXEMRNT  TO    LkaSI 

Lands  can  only  be  compelled  to  execute  a  lease  containing  the  usual 
provisions,  where  nothing  was  said  as  to  its  terms,  at  the  time  when  the 
agreement  was  made. 

Bill  in  chanoeiy  for  specific  performance  of  an  agreement. 
A  decree  passed  in  fayor  of  the  plaintiff,  and  the  defendant 
brought  the  record  before  this  court  by  motion  in  enor.  The 
other  facts  are  stated  in  the  opinion. 

Sirong,  for  the  plaintiff  in  error. 

Foster  and  E.  Perkins,  for  the  defendant  in  error. 

Hinman,  J.  In  order  to  show  that  the  decree  of  the  saperior 
court  is  erroneous,  the  defendant  relies,  first,  upon  the  fact 
found  by  the  committee,  that  the  estate  which  was  the  subject- 
matter  of  the  agreement,  belonged  to  the  defendant's  wife,  he 
having  in  her  right  an  estate  during  coTerture,  or  at  most,  only 
a  life  estate  in  it.  And  the  claim  is,  that  a  husband  has  no 
power  to  lease  for  a  term  of  years  the  estate  of  his  wife;  and 
therefore,  ought  not  to  be  compelled  specifically  to  perform  his 
agreement  to  lease  it;  and  we  are  referred  to  the  case  of  Annan 
T.  MerrUt,  13  Conn.  478,  as  supporting  this  claim. 

If  the  claim  of  the  defendant  was  correct,  that  a  husband  is 
incompetent  to  lease  estate  in  which  his  only  interest  is  such  as 
the  law  gives  him  in  right  of  his  wife,  it  would  doubtless  fol- 
low, from  the  case  cited  and  the  authorities  referred  to  in  that 
case,  that  he  would  not  be  decreed  to  execute  a  contract  to  lease 
it.  But  we  see  nothing  in  that  case  that  countenances  the  idea, 
that  he  can  not  make  a  valid  lease  of  his  wife's  real  estate.  We 
did  not  suppose  that  the  rights  acquired  by  marriage  had  been 
varied,  or  in  any  way  modified,  by  that  decision.     That  he  can 


July,  1846.]  Eaton  v.  WmrAKEa  587 

Aot  conTey  her  interest  in  land,  is  yeiy  true,  and  so  the  law  has 
always  been;  for  the  obyious  reason,  that  he  can  oonvej  only 
«ach  interest  as  he  himself  has  in  it;  and  the  case  cited  shows, 
that  the  former  practice  of  coorts  of  chancery,  of  compelling 
him  to  cause  or  procure  the  title  of  his  wife,  to  be  conyeyed  to 
his  vendee,  upon  the  presumption  that  he  must  have  had  her 
<x>nBent  previous  to  the  sale,  is  now  exploded.  But  we  know  of 
no  law  that  will  prevent  his  selling  his  own  interest  in  land,  how- 
ever acquired.  And  as  the  law  gives  him  an  estate  during  cov- 
erture, and  in  some  cases  a  life  estate,  he  can  of  course  convey  it. 
And  although  it  seems  to  be  a  disputed  point,  whether,  if  he  lease 
for  a  term  of  years,  and  die  during  the  term,  the  lease  is  wholly 
void  as  against  the  wife,  or  good  for  the  whole  term,  unless  she, 
after  such  decease,  dissent  to  it;  yet,  it  is  nowhere  said  that  it 
will  not  be  good  during  the  husband's  life.  In  Bac.  Abr.,  tit. 
Lease,  0, 1,  it  is  said,  it  will  be  good  for  the  whole  term,  unless 
she,  by  some  act  after  the  husband's  decease,  shows  her  dissent 
to  it;  and  that  if  she  accepts  rent  after  his  decease,  the  lease  be- 
comes absolute  for  the  whole  term.  Williams,  in  a  note  to 
Wotton  V.  Hde,  2  Saund.  180,  n.  9,  doubts  whether  the  lease  is 
not  wholly  void  as  to  the  wife;  but  he  says,  it  is  undoubtedly 
good  during  the  coverture.  The  defendant's  lease,  then,  will 
be  good  for  the  whole  term,  unless  previously  determined  by  his 
death;  and  whether  it  is  wholly  void  as  to  his  wife,  or  only  void- 
able, is  of  no  importance  in  this  suit. 

2.  It  is  insisted,  that  the  agreement  was  within  the  provisions 
of  the  statute  of  frauds;  and  that  there  has  been  no  such  part 
performance  as  will  take  it  out  of  the  operation  of  that  statute. 
The  first  part  of  this  proposition  can  not  be  denied.  It  was  an 
agreement  to  build,  by  a  specified  time,  a  store,  and  when 
finished  to  rent  it,  together  with  an  adjoining  wharf,  to  the 
plaintiff,  for  the  period  of  three  years,  at  the  rate  of  five  hun- 
dred dollars  annual  rent.  As  such  it  was  obviously  a  contract 
for  the  sale  of  an  interest  in  lands;  and  not  being  in  writing, 
was  within  the  express  provision  of  one  clause  of  the  statute. 
This  is  not  denied,  but  the  plaintiff  admits,  that  had  nothing 
been  done  in  part  performance  of  the  agreement,  it  would  not 
have  been  binding,  either  at  law  or  in  equity.  He  however  in- 
sists, that  there  has  been  such  part  performance  that  the  parties 
are  not  now  at  liberiy  to  say  they  will  not  execute  it;  and  this 
is  our  opinion.  There  is  now,  we  believe,  no  dispute  anywhere, 
but  that  part  performance  of  a  parol  agreement  to  sell  land, 
will,  in  certain  cases,  take  the  agreement  out  of  the  operation 
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of  the  statate  of  frauds,  and  authorize  a  coiurt  of  chazioeiy  to 
decree  the  specific  performance  of  it:  as  remarked  by  the  chief 
justice,  in  the  case  above  referred  to,  "  the  authorities  are  too 
numerous  and  too  overpowering  for  us  to  treat  this  as  an  open 
question. "  But  the  difficulty  is  to  determine  what  ought,  for  thia 
purpose,  to  be  considered  part  performance  of  an  agreement. 
Deliveiy  of  possession,  accompanied  by  the  expenditure  of 
money  upon  the  property  by  the  purchaser,  as  his  building  a 
house,  or  making  other  improvements  upon  it,  which  he  must 
lose,  unless  the  agreement  is  executed,  has  always  entitied  the 
purchaser  to  a  specific  execution:  2  Sw.  Dig.  32;  2  Story's  Eq., 
sec.  761.  Formerly,  it  is  said,  the  payment  of  a  considerable 
part  of  the  purchase  money  was  held  to  be  sufficient  for  this 
purpose.  But  the  difficulty  of  determining  what  was  meant  by 
a  considerable  part  of  the  purchase  money,  and  the  fact  that  it 
could  be  recovered  back  at  law,  on  the  ground  of  a  failure  of 
consideration,  has  induced  the  courts  to  abandon  this,  as  alone 
sufficient  to  relieve  from  the  operation  of  the  statute.  But  the 
elementary  books  all  lay  down  the  proposition,  that  delivery  of 
possession  is  part  performance:  Pow.  on  Con.  294;  2  Sw.  Dig. 
80;  Newl.  on  Con.  183;  2  Story's  Eq.  763.  And  we  know  of 
no  decision  to  the  contraiy .  Chancellor  Kent  says :  '*  Generally* 
it  may  be  observed,  delivery  of  possession  is  part  performance:" 
4  Kent's  Com.  451.  And  among  the  cases  to  which  he  refers  in 
support  of  the  proposition,  is  the  Earl  of  Aylesford's  Case,  2 
Stra.  783,  which  is  so  directly  in  point,  that  if  it  is  regarded  aa 
law,  it  must  control  our  decision.  In  that  case  there  was  a 
parol  agreement  for  a  lease  for  twenty-one  years;  the  lessee  had 
entered  and  enjoyed  the  premises  six  years.  The  bill  was 
brought  by  the  lessor,  to  compel  the  lessee  to  execute  a  counter- 
part to  the  lease,  for  the  residue  of  the  term.  The  defendant 
pleaded  the  statute  of  frauds;  but  the  plea  was  overruled,  on 
the  ground  of  part  performance. 

That  case  seems  to  be  exactly  like  this,  in  all  respects,  except 
that  the  bill  was  brought  by  the  lessor;  and  in  this  case,  it  ia 
brought  by  the  lessee.  But  this  is  an  answer  to  the  suggestion 
of  counsel,  that  there  was  no  mutuality  in  compelling  the  de- 
fendant to  execute  this  agreement.  Undoubtedly,  the  obligation 
to  perform  should  be  mutual;  but  the  case  referred  to  shows 
that  it  is  so.  Had  the  plaintiff  refused  to  take  a  lease,  after  he 
had  induced  the  defendant  to  expend  his  money  in  erecting  the 
■tore,  and  after  possession  had  been  taken  and  retained  for 
nearly  a  year,  upon  the  faith  of  the  agreement,  it  would  have 
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been  a  most  palpable  fraud  upon  the  defendant;  and  if » as  coun- 
sel correctly  claim,  the  obligation  must  be  mutual,  we  do  not 
see  bow  it  can  be  any  less  a  fraud  on  the  part  of  the  defendant, 
for  him,  under  the  same  circumstances,  to  refuse  to  give  a  lease. 
There  is  great  uniformity  in  the  numerous  cases  on  this  subject; 
but  a  review  of  them  is  unnecessary.  The  whole  law  applicable 
to  the  case  was  correctly  laid  down  in  Morphett  y.  cTones,  1  Swans. 
172.  That  was  also  the  case  of  an  agreement  for  a  lease  for 
years;  the  lessee  had  entered,  and  before  any  lease  was  given, 
there  was  a  subsequent  agreement,  by  which  part  of  the  land 
was  given  up,  and  the  lessee  continued  in  possession  of  the  res- 
idue at  a  reduced  rent.  The  bill  prayed,  that  the  agreements, 
so  far  as  the  former  was  not  altered  by  the  latter,  might  be  per- 
formed. In  his  opinion,  the  master  of  the  rolls;  after  stating 
that  the  ground  of  relief  in  such  cases  is  fraud,  says:  *'A  party 
who  has  permitted  another  to  perform  acts  on  the  faith  of  an 
agreement,  shall  not  insist  that  the  agreement  is  bad,  and  that 
he  is  entitled  to  treat  these  acts  as  if  it  had  never  existed.  That 
is  the  principle;  but  the  acts  must  be  referable  to  the  contract. 
Between  landlord  and  tenant,  when  the  tenant  is  in  possession 
at  the  date  of  the  agreement,  and  only  continues  in  possession, 
it  is  properly  observed,  that  in  many  cases,  that  continuance 
amounts  to  nothing:  but  admission  into  possession,  having  un- 
equivocal reference  to  a  contract,  has  always  been  considered  an 
act  of  part  performance.  The  acknowledged  possession  of  a 
stranger,  in  the  land  of  another,  is  not  explicable  except  on  the 
Bupposition  of  an  agreement;  and  has,  therefore,  constantly  been 
received  as  evidence  of  an  antecedent  contract,  and  is  sufficient 
to  authorize  an  inquiry  into  the  terms;  the  court  regarding  what 
has  been  done  as  a  consequence  of  contract  or  tenure/' 

In  the  case  before  us,  there  was  both  the  delivery  of  possea- 
aion,  and  a  continued  occupancy  of  the  premises  for  nearly  a 
year,  and  also  the  payment  of  rent,  according  the  terms  of  the 
agreement;  and  although  payment  of  the  consideration  is  not, 
according  to  modem  authorities,  alone  sufficient  to  take  the 
case  out  of  the  statute,  it  at  least  strengthens  the  equitable 
olaim  of  the  plaintiff,  arising  from  delivery  of  possession:  Church 
▼•  Sterling,  16  Conn.  888. 

But  again,  it  is  said,  this  agreement  was  not  to  be  performed 
within  one  year  from  the  making  of  it;  and  part  performance 
will  not  relieve  the  case  from  this  clause  of  the  statute;  and  casea 
at  law  are  referred  to,  in  support  of  this  claim.  As  the  agroe- 
knent  was,  as  already  remarked,  within  the  claose  of  the  statute 


690  Eaton  v.  Whitaker.  [Codil 

relating  to  the  sale  of  lands,  we  do  not  see  how  it  could  be  af- 
fected, by  being  brought  within  another  provision  of  the  same 
atatute.  We  suppose,  also,  that  the  specific  }>eiformance  of 
contracts  is  entirely  a  matter  of  equitable  jurisdiction;  and  that 
at  law,  nothing  will  take  a  case  out  of  the  operation  of  the 
statute;  unless,  perhaps,  complete  and  full  performance,  by  at 
least  one  party  to  the  contract.  We  are  aware  of  a  class  of 
cases,  where  one  of  the  parties,  having  performed  his  part  of 
the  agreement,  may  bring  a  suit  at  law,  and  recover  the  consid- 
eration promised  for  such  performance.  Such  was  the  case  of 
Baxter  v.  Oay  et  Ux,,  14  Conn.  119.  But  we  know  of  no  case, 
where  a  party  has  been  permitted  to  recover  at  law,  for  the 
breach  of  a  contract  which  was  within  the  statute,  on  the 
ground  of  part  performance.  The  remedy  has  always  been  in 
chancery  for  a  specific  execution;  and  relief  is  granted  there, 
upon  the  principle,  that  at  law,  the  other  party  has  obtained  an 
unfair  advantage,  which  would  operate  as  a  fraud,  imless  the 
agreement  is  carried  into  efiect.  Hence,  when  it  was  suggested 
in  argument,  in  Jackson  d.  Smith  v.  Pierce^  2  Johns.  221,  that 
the  construction  of  the  statute  of  frauds,  as  to  part  perform- 
ance, was  the  same  in  a  court  of  law  as  in  equity;  we  find  Kent, 
J.,  replying,  that  "there  was  such  a  dictum  of  Justice  Buller, 
while  sitting  in  the  court  of  chancery;  but  it  has  never  been 
regarded  as  law.'*  And  Boyce,  J.,  in  Squire  v.  Whipple,  1  Yt. 
78,  says,  "  a  doubt  may  well  be  entertained,  whether  part  per- 
formance  is  not  exclusively  a  ground  of  equitable  jurisdiction.'* 
If  this  suggestion  is  well  founded,  it  follows,  that  the  cases 
dted,  being  all  actions  at  law,  have  no  application  to  the  case 
under  consideration.  However  this  may  be,  we  do  not  place 
the  case  upon  this  ground;  because  we  are  satisfied  that  this 
agreement  was  to  be  performed  within  a  year. 

It  is  claimed,  that  it  was  not  to  be  performed  within  that  time, 
because  the  plaintiff  was  to  enjoy  the  premises  for  the  term  of 
three  years,  at  least.  There  are  many  cases,  where  contracts  for 
the  absolute  sale  of  the  fee  of  lands  have  been  decreed  to  be  ex- 
ecuted, on  the  ground  of  part  performance;  and  it  would  seem 
not  a  little  remarkable,  for  a  court  to  hold,  that  a  contract  for  a 
three  years'  lease  is,  in  this  respect,  in  a  worse  condition  than 
would  be  the  sale  of  the  land  in  perpetuity.  But  several  of  the 
cases  cited  by  the  plaintiff,  are  cases  where  there  was  an  agree- 
ment for  a  term  of  years;  and  in  none  of  them  was  this  claim 
made.  The  contract  in  these  cases,  is  not  for  the  occupation  of 
the  land,  any  more  in  the  case  of  a  lease  for  years  than  in  the 
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abflolnte  sale  of  it.  It  is  for  the  sale  of  the  term;  and  the  con- 
tract is  performed,  when  the  title  is  conveyed.  In  this  case,  the 
contract,  made  in  the  fall  of  the  year,  was  to  be  performed  the 
sacceeding  April.  The  report  of  the  committee  finds  the  con- 
tract to  haye  been  on  the  part  of  the  defendant,  that  he  should 
erect  on  said  lot  of  land,  a  substantial  brick  store,  suitable  for 
the  grocery  business,  and  have  it  completed  on  or  before  the 
first  of  April,  then  next,  and  that  he  should  rent  or  lot  the  said 
store  and  wharf  to  the  plaintiff  for  the  term  of  three  years  from 
the  said  first  of  April,  at  and  for  the  yearly  rent,  etc.  Substan- 
tially, this  was  an  agreement  to  make  a  lease  on  the  first  of 
April,  after  he  had  erected  the  store,  upon  the  usual  terms.  The 
due  execution  of  such  a  lease,  and  of  a  counterpart  on  the  part 
of  the  plaintiff,  would  have  been  a  complete  execution  of  the 
agreement.  The  occupancy  of  the  store,  and  the  consequent 
payment  of  rent,  would  have  followed,  not  from  the  original 
agreement,  but  from  the  lease  and  the  occupation  under  it. 

In  the  lease  offered  by  the  plaintiff  to  the  defendant  to  exe- 
cute, there  was  a  clause  providing,  that  in  case  the  store  should 
be  destroyed  by  fire,  or  rendered  unfit  to  be  used,  the  payment 
of  rent  should  from  that  time  cease,  until  it  should  be  put  in 
good  order  by  the  defendant.  There  was  no  proof  of  any  sucb 
agreement  in  regard  to  the  terms  of  the  lease;  and  however 
equitable  such  a  provision  might  have  been,  we  have  no  power 
to  prescribe  any  but  the  usual  terms  for  instruments  of  this  de- 
scription. We  do  not  understand  this  to  be  one  of  them.  The 
defendant  was  not,  therefore,  bound  to  execute  the  lease  con- 
taining this  provision.  But,  as  he  refused  to  execute  any  lease» 
or  even  to  read  the  instrument  presented  to  him,  he  can  take  no 
advantage  of  this  provision,  but  must  be  decreed  to  execute  % 
lease  containing  the  usual  provisions. 

Upon  the  whole,  there  was  no  error  in  the  prooeedings  of  the 
superior  court. 

In  this  opinion  the  other  judges  oonoimed. 
Decree  affirmed. 


Statuts  of  Faaudb  as  AvraonNa  Cortraoib  not  to  bo  porfonnod  within 
€06  year:  See  Lapkam  ▼.  Wh^apUt  41  Am.  Dec  487»  note  489,  and  the  oMee 
there  dted  and  ooUected. 

HuBBANX)  MAT  Lbasx  Lanss  of  which  he  and  hie  wife  are  tenants  by  en* 
tiretiea:  See  Jadtmm  v.  MeChnneU,  32  Am.  Deo.  439,  443»  note  444. 

Past  Pbetobmakcb  ov  Pabol  Contraot  vob  Sau  or  LAifn:  See  Ihigk  v. 
Oood^  37  Am.  Deo.  534,  note  541,  where  other  oases  are  oolleeted.  In  Am- 
datt  ▼.  Latham,  36  Conn.  55,  the  principal  ease  is  cited  to  the  point  that  fall 
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ywfonmaw  «i  000  ■Ida  !•  mffldoit  part  perf onuaoe  to  taka  »  aaaa  out  of 
tha  opontkni  of  tha  ttatota;  In  Cfrem  t.  FUtin^  85  Id.  182»  it  la  dtad  In  aop- 
port  of  tha  ptopoaJtion  that^  whera,  iindar  aoontraot  for  tha  aala  of  lands,  poa* 
k  daliTarad  and  hald,  and  aapacially  if  a  part  or  aU  of  tha  parbhaaa 
ia  paid,  and  tha  Tendaa  makaa  improvamenti  upon  tha  aatata,  tha  oon- 
tnMt  of  aala  in  oonnaetlon  with  aYidcnoaof  tha  daJivary  of  poaiaaaJon  and  aah» 
aaqnant  oooapanoy,  la  proTabIa  by  paroL  It  ia  alao  eitad  in  Kk^  t.  Wood* 
n^9  2S  Id.  dS,  to  tha  point  that  whaca  ona  of  tiia  partlaa  haa  pariormad  hli 
part  of  tiia  agraamant  ha  may  bring  anil  at  law  and  laaofor  tha 
lor  aaoh  perf ( 


\ 


OASES 


nf  TBB 


COUBT  OF  EBEOBS  AND  APPEALS 


DBLAWABB. 


BaHiR  f^.  PmTiAPKTiPHIA,  WlLMINGKEOHy  AHD  BaIt 

TDfOBE  RaILBOAD  GoMPANT. 

[4  HAsanioiov,  880.] 

Katioabu  Ritebs  Bxlono  to  trx  State;  and  the  stato  TlolatM  no  pil- 
▼»to  right  qI  property  when,  for  great  pnblio  parpoees,  it  usea  inoh  lirwi 
•o  aa  to  impede  or  deprive  individnala  of  their  aoonatomed  nse  of  tiMB. 

Hatioablb  BmoKS  hat  bb  Obstbuotbd  ob  Closbd  bt  Authobitt  of  nn 
ScATB,  in  the  abeenoa  ol  any  lagiriation  by  oongrceB  on  the  aabjaot. 

binvxDVAUi  HATB  No  Gauu  of  Acnoir  fob  Closiho,  fiBiDODro»  am  Ob* 
■rBVOKoro  a  Natioablb  RnrxB,  when  done  by  the  anthocltiy  of  tha 
atata»  though  beoefiti  and  advantegeebef on  enjoyed  by  them  aratiMnbj 
ont  ofll 

IVRBBRB  OF  IKDITIDUAUI  MUST  OlVX  WaT  TO  THM  AOODMIIODASIOB  of  Ih* 

pnblie,  Henoe  a  private  penon  haa  no  oaoae  of  action  agMaat  oommta> 
aioneiB  of  pavementa,  for  eo  paying  a  pnblio  atreetaa  tooatoff  their  oaiial 
mode  of  oommnnioation. 

Obabtb  bt  TBB  Statx  OF  LANDS  Abjoiitino  Riybbs  do  not  diveit  it  of  iti 
powers  to  improve  navigation  and  to  do  all  acti  smmaniinl  theretOi  Dam- 
agea  thereby  oocaeioned  to  individnale  are  damnum  abBgme  k^uHtk 

Act  of  Iboobfobation  is  a  Cobtbaot.  The  rights  thereby  oonfarrad  oas 
not  be  dtveated  by  enbeeqaent  l^giaUtive  action. 

YbBIXD  BiOBT  18  THB   POWBB   OnB    HAS  TO    Do  GbBTAXV    AcnORB,  OF  tO 

poeaeee  certain  things,  according  to  the  laws  of  the  land. 

Whbk  Cobporation  IB  Gbabted  THB  BioHT  TO  BuiLD  A  Bbidob  aONSi 
a  navigable  stream,  the  state  can  not  by  snbseqnent  l^gialatioii  impose  oa 
the  corporation  an  obligation  to  pay  damages  which  conld  not  have  besa 
enforced  nnder  the  original  grant. 

Obuoatiob  of  Cobtbact  IB  Tmpaibbi>  by  any  deviation  of  its  terms»  by 
postponing  or  accelerating  the  period  of  its  perfonnaiios^  or  imposing 
BOW  conditions,  or  dispensing  with  the  performance  of  oonditfcBis^  how- 
ever minute  or  apparently  immateriaL 

Am.  Dbo.  Tol.  ZLIV— <8  59t 
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EzAMPUBi  QtVE»  ov  Statutes  Which  would  Ikpaib  the  Obuoatiov  of 
oootnctB,  if  eoforoed,  and  which,  therefore,  hkve  been  declared  void. 

StAIITTB  IK  CONTUCr  WITH  THE  OONHTITUTION  18  NOT  A  LeOULATITB  AoT» 

and  can  not  have  the  force  of  law. 

JUDIOUET  HAE  THE  POWEB  ANB  It  D  ITS  0UTT  TO  DBTEBKUni  whether  % 

itatato  oonfliota  with  the  oonatitatioD,  and  in  oaae  of  enoh  oonfliot»  to  de- 
clare the  statate  void. 

Statute  will  be  bo  GonffiBUED  as  to  Habmokize  with  the  oonstitatian^ 
if  poflrible. 

Statute  BKAcmro  that  the  Owvebs  ov  Laud  lying  and  being  on  a  oer> 
tain  stream  may  recover  aa  well  for  injuiee  heretofore  soatained,  aa  for 
thoee  which  may  be  thereafter  anstained,  in  conaeqnence  of  any  aot» 
work,  or  obatmctiou  of  the  PhiUidelphia,  Wilmington,  and  Baltimore 
Railroad  Company,  mntt  be  oonstroed  aa  giving  a  remedy  only  for  thoee 
injuries  for  which  the  company  waa  liable  nnder  its  charter,  and  not  aa 
impoeing  new  Uabilitiea. 

0CATUTE  AUTHORIZDTO  CEBTADr  AOTB  TO  BE  DoHE  AVP0BO8  Ko  FlIOmCTlOB 

for  acta  not  done  strictly  in  pnrsnance  of  the  anthority  ocoferred. 
Henoe  if  a  company,  by  atatnte  anthoriaed  to  erect  aflroas  a  navigable 
stream  a  bridge  of  specified  dimensions,  or  at  a  partieolar  pUoe,  erects  a 
bridge  of  different  dimensions  or  at  another  place,  it  will  be  answerable 
for  any  damages  resnlting  from  the  variation  in  the  dimensions  or  loca- 
tion of  such  bridge. 
Lbqiblatube  mat  Provide  New  Bbmsdt  where  there  is  an  existing  ri^t 
of  action. 

StATUTE  18  NOT  UNOONBTTrUTIONAL  ON  THE    ObOUND  THAT  It  18   PaBTIAL 

when  it  gives  a  remedy  to  all  owners  of  land  lying  on  adesignated  creek, 
for  injuries  suffered  from  the  nnanthoriaed  obstmotion  of  such  creek  by 
the  acta  of  a  designated  railroad  company.  Such  statate  manifeetly 
operates  in  favor  of  all  thoee  who  have  sofifered  by  sooh  obetmctioii,  and 
against  all  who  have  caused  such  suffering. 

Pbogeedihos  to  reooTer  danuiges.  The  plaintifiP,  Bailey,  owned 
a  mill-seat  and  certain  mills  on  White  Olay  creek.  Abord  hia 
property,  the  defendants,  in  1835-6,  built  a  bridge,  with  a  draw. 
Two  years  later  it  was  made  a  permanent  bridge  without  any 
draw.  In  1839  one  of  the  piers  was  damaged  by  a  flood,  when 
a  new  one  was  erected  by  its  side,  taking  up  more  space,  and 
increasing  the  obstruction  to  the  passage  of  water.  The  charter 
of  the  defendant  was  an  act  of  the  legislature  passed  in  1832, 
whereby  defendant  was  authorized  to  locate  and  construct  a  rail* 
road  across  the  state,  between  Philadelphia  and  Baltimore,  by 
way  of  Wilmington.  If  it  should  be  necessaiy  to  pass  oyer  any 
navigable  stream,  a  sufficient  draw  was  required  to  be  made,  in 
each  bridge,  for  the  passage  of  vessels.  In  1837  the  legislature,, 
by  statute,  authorized  the  conversion  of  the  draw-bridge  erected 
over  White  Clay  creek  into  a  permanent  bridge,  and  provided 
that  in  the  event  of  the  destruction  of  the  brid^  then  existinfir*. 
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another  bridge  might  be  conetructed  "  at  the  same  place,  and  of 
the  same  height  and  dimensions,  and  of  the  same  width  between 
the  piers,  as  those  of  the  present  bridge."  A  statute  was  en- 
acted in  1839,  permitting  the  defendants  to  keep  a  permanent 
bridge  over  Boat  or  Bout  creek,  but  giving  to  land  owners  on 
that  creek  the  right  to  sue  out  a  writ,  to  inquire  by  a  jury  of 
twelve  men,  what  damages,  if  ail^,  have  ''been  sustained  by 
such  owner  or  owners  by  reason  of  the  said  bridge  being  con- 
structed without  any  draw  or  pass  therein."  In  1845  a  statute, 
enacted  as  a  supplement  to  defendants'  charter,  extended  the 
benefits  and  provisions  of  the  act  of  1839  "  to  the  owners  of 
lands  on  White  Clay  creek  or  on  Bed  Clay  creek,  as  well  to  re- 
cover damages  for  any  injuiy  heretofore  sustained,  as  for  inju- 
ries that  may  be  hereafter  sustained  by  any  of  said  owner  or 
owners,  in  consequence  of  any  act,  work,  or  obstruction  of  the 
Philadelphia,  Wilmington  &  Baltimore  Bailroad  Company, 
heretofore  done  or  constructed,  or  that  may  hereafter  be  made 
or  done."  This  supplemental  act  was  not  accepted  by  the  cor- 
poration. This  proceeding  was  under  the  last  named  statute. 
The  obstructions  complained  of  were  erected  in  June,  1839. 
Neither  they  nor  any  part  of  the  railroad,  or  its  embankments 
or  bridges,  were  on  any  part  of  the  plaintiff's  lands.  The  vaxi- 
otis  questions  arising  in  the  case,  are  apparent  from  the  opisionSf 

Layion,  for  the  plaintiff. 
Ihitme  and  Wales^  contra^ 

By  Court,  Habbingtoh,  J.  The  case  before  us,  so  much  elab- 
orated in  argument,  as  it  well  deserved  to  be  on  account  of 
the  grave  questions  involved,  may  be  compressed  within  nar- 
rower limits,  when  the  true  questions  at  issue  are  fairly  pre- 
sented to  the  mind.  Indeed,  the  argument  itself  has,  by  mutual 
concession,  excluded  many  topics  which  it  will  be  unnecessary 
for  me  particularly  to  notice  in  expressing  the  opinion  of  the 
court  on  the  whole  matter.  The  plaintiff's  proceeding  is  to  re- 
cover damages  alleged  to  have  been  sustained  by  him  from  the 
act  of  the  defendants.  His  writ  of  ad  qtiod  damnum  directs  the 
jury  to  inquire  whether  any,  and  what,  damages  have  been  sus- 
tained by  him  in  consequence  of  the  act,  work,  and  obstruction 
of  the  defendants,  in  the  construction  of  a  certain  bridge  and 
causeway  across  White  Clay  creek.  He  is  the  owner  of  a  mill- 
seat  and  mills  on  that  creek,  above  this  bridge,  and  has  suffered 
damage,  as  the  proceeding  nssumes,  as  the  indirect  and  conse- 
quential result  of  its  erection;  either  from  the'obstniction  in  the 
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'  HATigafion;  impeding  the  flow  of  irttter,  or  ofherwifle,  which  ha 
'  ui  entitled  to  aaoertain  and  xecover,  hj  writ  and  inqnisition. 
*  OhjeotionBhaTebeennzged  to  this  fonn  of  proceeding;  and  even 
to  the  regolariiyof  the  writ  and  inquest;  bat  I  wish  first  to  set- 
tle the  right  of  action,  before  I  examine  the  mode  of  remedy,  or 
lonn  of  process. 
The  defendants  are  an  incorporated  company,  authorized  hj 
'.  kgislatiye  grant  to  make  a  raihroad  across  the  state  in  a  certain 
.  direction;  with  power,  at  first  general,  and  afterwards  specific, 
^to  make  a  bridge  across  the  White  Clay  creek.  They  were  re* 
-qinred  to  locate  the  road  with  due  regard  to  public  conyenience, 
and  so  as  to  do  the  least  damage  to  private  property;  and  to 
compensate  any  person  through  whose  land  the  road  might  be 
located,  the  damages  which  he  might  sustain  from  their  entiy 
upon  and  use,  and  indeed  their  appropriation  of  his  land;  for, 
^  the  charter,  the  title  to  the  land.so  occupied  is  Tested  in  the 
company  on  payment  of  damages.  They  were  authorised  to 
make  bridges  oyer  such  streams  of  water  as  it  might  be  necessaiy 
lor  them  to  cross,  being  required  in  respect  to  narigable  riTers 
or  creeks  to  furnish  a  sofficient  draw  or  passway  f or  Teasels,  witih 
only  two  exceptions,  one  of  which  was  the  White  Clay  creek, 
and  the  other,  a  stream  called  Boat  or  Bout  creek,  in  Bran^- 
wine  hundred.  In  regard  to  White  Olay  creek,  the  authoriiy 
to  make  a  close  bridge  was  expressly  giyen  by  act  of  Januazy 
13,  1837,  with  the  sole  condition,  that  in  case  of  its  destruction 
they  should  erect  another  bridge  at  the  same  place,  and  of  the 
same  dimensions.  The  right  to  make  a  close  bridge  oyer  Boat 
creek  was  conferred  on  the  defendants,  by  the  act  of  the  four- 
teenth of  February,  1839,  with  a  proyiso  that  the  owners  of 
land  lying  on  said  stream  should  be  entitled  to  inquire  by  a  jury 
what  damages  they  sustained  by  reason  of  the  bridge  being 
made  without  a  draw  or  passway;  which  damages  the  defend- 
ants were  made  liable  for;  and  they  accepted  the  power  thus 
giyen  them,  with  this  condition. 

Under  these  legislatiye  grants,  with  the  restrictions  men* 
tioned,  the  defendants  proceeded  to  locate  a  railroad;  and  built 
a  bridge  oyer  the  White  Clay  creek  with  a  draw,  which  they  af- 
terwards closed,  and  made  a  permanent  bridge;  under  the  act  of 
1837.  In  the  location  of  the  road  the  defendants  entered  upon 
no  land  of  the  plaintiff,  and  appropriated  none  of  his  property 
to  their  use.  Neither  the  bridge,  nor  its  abutments,  approaches, 
or  appurtenances,  haye  any  connection  with  the  plainti^Ts  prop- 
erty.   The  defendants,  therefore,  claim  the  right,  by  grant  from 
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fhe  state,  to  make  this  bridge  urithout  any  liability  whatever  to 
individuals,  for  any  obstruction  it  may  occasion  to  the  creek 
oyer  which  it  is  built.  The  leading  question,  then,  in  this  causa 
is,  whether  there  is  any  such  legal  liability  on  the  defendants; 
and,  supposing  the  plaintiff  to  have  sustained  incidental  and  in- 
direct damage  from  the  obstructions  caused  by  this  bridge, 
whether  any  right  of  action  accrued  to  him,  as  against  these 
defendants,  for  the  erection  of  this  bridge  by  them  under  the 
circumstances  stated.  If  such  right  of  action  did  not  exist 
originally;  the  next  question  will  be,  whether  it  was  lawfully 
conferred  by  the  act  of  the  fourth  of  Februaiy,  1845. 

The  White  Clay  creek,  and  all  other  navigable  rivers  withim 
the  state,  belong  to  the  state,  not  merely  in  right  of  eminent 
domain,  but  in  actual  propriety.  The  state  retains  the  right  of 
eminent  domain  to  even  private  property,  or  property  granted 
by  it  to  individuals;  which  is  the  ultimate  right  of  the  sovereign 
power  to  resume  the  grant  for  public  purposes,  on  payment  of 
just  compensation:  Charles  River  Bridge  y.  Warren  Bridge y  11 
Pet.  641,  642;  Yattel,  b.  1,  c.  20,  sec.  244.  But  navigable 
streams  have  never  been  granted  to  individuals;  and  the  state 
resumes  nothing,  and  of  course  violates  no  one's  right  of  prop- 
erty, when,  for  great  public  purposes,  it  uses  the  waters  of  suck 
rivers,  even  so  as  to  impede  or  deprive  individuals  of  their  ao- 
onstomed  use  of  them. 

It  is  true,  that  in  relation  to  great  rivers  which  afford  essen- 
tial means  of  commerce  with  other  states  and  the  world,  oertaim 
restrictions  are  imposed  on  the  states  themselves  by  the  consti- 
tution of  the  United  States;  but  of  such  a  river  as  this  it  may 
be  assumed,  at  least  since  the  case  of  WUson  v.  The  Black  Bird 
Creek  Marsh  Company,  2  Pet.  251,  that  the  state  has  the  unre- 
stricted right  of  a  proprietor  over  its  waters;  and  may  obstruct 
or  close  the  same,  if  the  public  interest  or  convenience  requires 
it  to  do  so.  As  a  public  highway,  it  is  free  to  all  citizens  for  nav- 
igation or  fisheiy;  but  when  the  legislature  deems  it  more  ben- 
eficial to  the  public  to  close  this  highway,  by  a  permanent 
bridge,  or  to  exclude  the  fish  from  its  waters  by  a  dam,  it  is 
a  question  only  of  public  expediency,  and  furnishes  no  just 
ground  of  complaint  from  individuals  who  have  heretofore 
enjoyed  benefits  and  advantages  which  may  be  abridged,  or  cut 
off,  by  the  improvement.  Much  less  does  it  give  a  right  of 
action.  Even  if  such  an  obstruction  were  unauthorized,  the 
unlawful  act  of  an  individual,  no  private  action  would  accrue 
for  that  which  is  a  common  wrong,  and  a  nuisance.    The  rem* 


598  Bailet  v.  p.,  W.  &  B.  R  R  CJo.       Pelawaro, 


%dj  would  be  genenl,  Uko  the  injuiy;  by  indictment  of  the 
wrong-doer,  and  abatement  of  the  nniaance.  And  so  with  re- 
gard to  private  property  eitoated  npon  Buch  riyers.  The  owner 
of  Buch  property  holds  it,  subject  to  this  right  of  the  public,  to 
use  the  stream  at  the  will  of  the  legislature;  and  if,  in  the  use 
of  it,  indirect  damage  arises  to  such  property,  it  is  an  inoon- 
Tenience  to  which  he  must  submit,  unless  the  state  makes  com- 
pensation as  a  mere  gratuity.  It  is  damnum  absque  injuria;  a 
damage  not  merely  without  remedy,  but  without  right  to  a 
remedy;  a  part  of  the  cost  of  the  party's  connection  with 
society,  to  be  set  off  against  its  general  blessings,  or  compen- 
sated by  the  use  of  the  river  still  left  to  him  in  a  restricted 
form,  and  to  which  he  has  no  better  right  than  every  other  cit- 
izen. Either  he  must  submit  to  this  inconvenience,  or  the  pub- 
lic give  up  their  right  to  use  the  river  in  the  mode  desired.  The 
assumption  that  such  use  of  it,  authorized  by  the  state,  gives 
him  a  right  of  actioii  against  any  one,  is  founded  on  the  idea 
that  as  owner  of  land  adjoining  the  river,  he  has  a  right  to  the 
uninterrupted  flow  of  the  river  in  its  natural  course,  which  the 
state  can  not  interrupt  for  any  purpose,  however  general  or  im- 
portant the  object  may  be.  Such  a  proposition  was  pronounced 
in  Lansing  v.  Smith,  4  Wend.  9  [21  Am.  Dec.  89],  to  be  '<  too 
extravagant  to  be  seriously  maintained."  ''It  denies  (as  the 
court  there  said),  to  the  state,  the  power  of  improving  the  nav- 
igation of  the  river  by  dams,  or  any  other  erections  which  must 
affect  the  natural  flow  of  the  stream,  without  the  consent  of  all 
the  proprietors  of  the  adjacent  shore  within  the  remotest  limits 
which  may  be  affected  by  the  operation." 

Nor  would  the  evil  of  such  a  principle  stop  here.  If  the  state 
can  not  use  its  own  property  for  public  purx>oses  without  liabil- 
ity for  incidental  damage,  much  more  must  it  be  liable  for  such 
damage  in  the  exercise  of  its  right  of  eminent  domain;  so  that 
it  would  be  impossible  to  make  a  railroad  or  canal,  or  authorize 
any  other  public  improvement,  without  incurring  such  an  in- 
definite amount  of  liability  as  would  effectually  put  a  stop  to 
improvement.  Every  road,  public  or  private,  crossed  by  such 
railroad  or  canal,  would  afford  occasion  for  numberless  suits; 
every  person,  however  remote,  who  was  deprived  of  any  ease- 
ment or  convenience,  however  slight,  though  it  was  held  by  the 
same  authority  that  takes  it  away,  would  have  his  action  on  the 
case  for  damages;  and,  as  this  would  be  a  continuing  wrong,  the 
liability  to  renewed  suits  would,  in  case  of  special  damage,  con- 
tinue to  exist,  until  the  projected  improvement  was  abandoned. 
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Sach  a  principle  is  indeed,  too  extravagant  to  be  serioudy  main« 
tained;  while  the  contiary  is  Tindicated  not  merely  by  its  rea- 
sonableness and  necessity,  but  by  the  authority  of  repeated  de- 
cisions of  the  courts. 

In  T?ie  Plate  Glass  Ctmpany  v.  MeredUh  etal.,^T.B.  794,  the 
defendants  actinpf  as  commissioners  of  pavements,  under  an  act 
if  parliament,  so  paved  the  public  street  as  to  cut  off  the  usual 
communication  to  plaintiffs'  warehouse,  and  the  court  decided 
that  no  action  would  lie  for  damages.  Lord  Eenyon  said:  "  If 
such  an  action  could  be  maintained,  every  turnpike  act,  paving  act, 
and  navigation  act,  would  give  rise  to  an  infinity  of  actions.  If 
the  legislature  do  not  empower  the  commissioners  to  award  sat- 
isfaction to  individuals  who  happen  to  suffer,  they  are  without 
remedy.  The  interests  of  individuals  must  give  way  to  the  ac- 
commodation of  the  public;"  and  Judge  Bullersaid:  ''If  the 
thing  complained  of  were  lawful  at  the  time,  no  action  can  be 
sustained  against  the  party  doing  the  act."  A  public  navigable 
river,  prima  facie  and  of  common  right,  belongs  to  the  sovereign 
power.  The  lands  of  individuals  bounding  such  river  are  held 
by  grants  from  or  under  the  state,  which  grants  do  not  divest  the 
state  of  its  power  to  improve  the  navigation,  etc.,  and,  for  such 
purposes,  it  may  do  everything  for  the  full  enjoyment  of  its 
rights;  only  it  can  not  take  private  property  for  public  use  with- 
out compensation:  HoUister  v.  The  Union  Company,  9  Conn.  436, 
446  [25  Am.  Dec.  86].  The  public,  as  owners  of  the  river,  may 
improve  the  navigation  without  liability  for  remote  and  conse- 
quential damages  to  individuals.  The  injury  is  one  to  which 
individuals  must  submit  as  the  price  of  the  social  compact:  it  is 
damnum  absque  injuria.  Bemote  and  consequential  injuries  by 
turnpike  roads,  improvements  of  rivers,  or  streets,  etc.,  will  not 
furnish  a  cause  of  action  against  those  who  are  authorized  by 
the  legislature  to  accomplish  such  object,  if  they  act  within  their 
powers,  with  honesty  and  discretion. 

The  statute  of  New  York,  authorizing  the  construction  of  s 
basin  in  the  Hudson  river  at  Albany,  and  erections  whereby  the 
-docks  of  individuals  above  were  rendered  inaccessible,  or  less 
easily  approached  by  vessels,  and  therefore  much  depreciated  in 
value,  though  it  provided  no  compensation  for  such  a  conse- 
quence, is  not  unconstitutional,  either  as  taking  private  prop- 
erty for  public  use  without  just  compensation,  or  impairing  the 
obligation  of  contracts.  This  not  being  a  direct  invasion  of 
private  property,  bat  remote  and  consequential  merely,  and 
•rising  from  a  puUic  improvement,  the  injury  is  one  to  which 
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individuals  must  submit  as  the  price  of  the  social  compact,  and 
in  the  eye  of  the  law  the  injuiy  is  damnum  abaqiie  if^uria:  IxmB- 
ing  T.  Smith,  8  Cow.  146. 

The  act  of  1832,  which  incorporated  the  W.  &  8.  Bailroad 
Company,  authorized  the  defendants  to  make  a  draw-bridge 
oyer  any  navigable  river  or  creek  it  should  be  found  necessary 
to  cross  in  locating  the  road;  and  the  act  of  1837,  having  spe- 
cial reference  to  the  bridge  already  built  over  the  White  Clay 
creek,  gave  them  authority  to  convert  that  bridge  into  a  perma- 
nent bridge,  without  a  draw;  provided,  that  if  by  accident  or 
otherwise,  the  said  bridge  should  be  broken  down  or  destroyed, 
it  should  be  their  duiy  to  erect  another  bridge  over  the  said 
creek  at  the  same  place,  and  of  the  same  height  and  dimensions, 
and  of  the  same  width  between  the  piers,  as  those  of  the  bridge 
then  erected.  Upon  the  principles  before  stated,  if  the  act  and 
obstruction  of  which  the  plaintiff  complains,  be  the  erecticn  or 
change  of  this  bridge,  within  the  scope  and  meaning  of  the  au- 
thority thus  granted  by  the  legislature,  these  acts  afford  no 
ground  of  action  for  damages  resulting  from  such  bridge,  and 
the  plaintiff  is  wholly  without  remedy. 

2.  Supposing  him  to  be  without  any  right  of  action  previous 
to  the  act  of  1845,  we  are  next  to  consider  the  effect  of  that  act 
which,  according  to  the  plaintiffs'  construction,  and  the  use  to 
which  in  this  suit  it  is  applied,  gives  to  him  a  remedy  by  writ,  in 
the  nature  of  a  writ  of  ctd  quod  damnum^  to  recover  damages  for 
any  injury  heretofore  sustained,  or  that  may  be  sustained  here- 
after, in  consequence  of  any  act,  work,  or  obstruction  of  th^ 
defendants,  heretofore  done  or  constructed,  or  that  may  be  here- 
after made  or  done.  If  this  be  the  true  construction  and  mean- 
ing of  the  act  of  1845,  it  will  not  be  denied,  that  it  necessarily 
raises  the  question  whether  the  legislature  can  essentially  vary 
the  terms  of  a  charter  of  incorporation  without  the  consent  of 
the  company;  can  make  an  act  duly  authorized  by  its  charter,  and 
lawful  when  done,  unlawful;  and  subject  it  not  only  to  a  gen- 
eral action,  but  to  a  summary  action  for  damages,  under  cir- 
cumstances where  neither  the  charter,  nor  common  law,  gives 
any  right  of  action,  or  claim  for  damages. 

I  endeavor  to  state  the  question  correctly.  The  defendants** 
charter  authorized  them  to  make  and  to  change  this  bridge^ 
without  imposing  on  them  any  liability  to  pay  any  incidental 
and  consequential  damages  to  Hie  owners  of  lands  lying  on  ths 
river.  The  general  law  of  the  land  imposes  no  such  liability^ 
tnd  denies  that  the  plaintiff  can  sustain,  in  a  legal  sense,  anjr 
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injniy  fiom  such  authorized  act  of  the  defendantB.  I  assume^ 
at  preeent,  that  the  bridge  is  made,  and  afterwards  changed  in 
strict  compliance  with  the  authority  given  by  the  charter;  and 
the  plaintiff  contends  that  the  act  of  1845,  makes  the  defendants 
liable  to  an  ckJ  quod  damnum  process,  for  the  recovery  of  dam- 
ages sustained  by  him  in  consequence  of  the  erection  of  this 
bridge.  The  question  then  is,  as  I  have  stated,  whether,  after 
an  act  of  incorporation  is  duly  'granted,  accepted,  and  acted 
under,  a  subsequent  legislature  can,  without  the  consent  of  the 
corx>orators,  essentially  change  its  terms;  can  make  an  act  law* 
fully  done  in  pursuance  of  it,  unlawful;  and  subject  the  com- 
pany to  actions  and  damages,  where  no  cause  of  action  existed 
before.  It  can  hardly  be  necessary  to  attempt  the  argument  of 
such  a  question;  but  I  will  state  a  few  general  propositions 
established  by  the  adjudged  cases  on  this  subject. 

It  was  conceded  in  the  argument,  that  an  act  of  the  state  leg- 
islature which  has  the  effect  to  impair  the  obligation  of  a  con- 
tract, is  unconstitutional  and  void,  under  the  prohibitions  of  the 
constitution  of  the  United  States;  and  it  was  further  conceded^ 
that  the  state  courts,  as  well  as  the  courts  of  the  United  States^ 
were  not  only  authorized,  but  bound,  to  treat  such  an  act  as  a 
nullity;  because  the  sixth  article  of  that  constitution  expressly  de^ 
dares  it  to  be  the  supreme  law,  binding  on  all  courts,  and  judges. 
While  he  argued  that  an  act  divesting  vested  rights  was  not  un- 
constitutional; and  further,  that  this  court  had  no  authority'to 
declare  any  act  of  the  legislature  void,  merely  because  it  violated 
the  constitution  of  this  state,  the  counsel  for  the  plaintiff  did 
not  deny,  but  fully  admitted,  that  an  act  thus  violating  the  con-> 
Btitution  of  the  United  States,  could  not  be  binding  on  any  one. 

An  act  of  incorporation  either  for  public  or  private  purposes 
is,  both  in  form  and  substance,  a  contract:  8  Story's  Com.  258. 
"  It  confers  rights  and  privileges,  upon  the  faith  of  which  it  is 
accepted.  It  imparts  obligations  and  duties  on  the  part  of  the 
corporators,  which  they  are  not  at  liberty  to  disregard;  and  it 
.implies  a  contract  on  the  part  of  the  legislature,  that  the  rights 
and  privileges  so  granted  shall  be  enjoyed."  It  is  laid  down 
by  Judge  Story  as  a  general  principle,  that  whenever  a  law  is  in 
its  own  nature  a  contract,  and  absolute  rights  have  vested  un- 
der it,  a  repeal  of  that  law  can  not  divest  these  rights,  or  anni- 
hilate or  impair  the  title  so  acquired:  Id.  The  charter  of 
this  company  is  a  contract  between  the  state  and  the  corpora- 
tors, that  if  they  will  risk  their  money  in  making  a  great  public 
improvement  through  the  state,  they  shall  have  the  franchises^ 
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HbertieBy  and  priTiloges,  gianted  by  the  charter;  subject  only 
to  the  restrictions  and  conditions  which  it  contains.  Among 
other  powers  granted,  was  that  of  entering  upon  private  prop- 
erty, and  making  it  their  own,  on  payment  of  damages,  to  be 
ascertained  in  a  specified  mode;  tiie  power  to  make  bridges 
across  any  rivers  or  creeks  which  it  might  be  necessaiy  to  cross, 
provided,  that  in  case  of  navigable  rivers  they  should  make 
draw-bridges;  and  the  express  power  to  make  the  bridge  over 
White  Clay  creek  a  close  bridge  without  a  draw.  The  right  to 
make  such  a  bridge  is  conferred  without  any  condition  or  obli- 
gation to  pay  damages  to  any  person,  other  than  those  whose 
property  might  be  taken  for  the  use  of  the  company;  and  the 
charter  was  accepted  and  acted  upon  by  the  company,  on  the 
faith  of  a  contract  implied  by  the  very  nature  of  the  grant,  that 
the  state  should  permit  them  to  enjoy  the  rights  and  privileges 
so  granted.  Whatever  may  be  said,  therefore,  of  the  power  of 
the  legislature  to  alter  this  charter,  it  can  not  be  doubted  that 
an  act  which  imposes  conditions  to  the  rights  so  granted,  which 
makes  the  company  liable  to  damages,  where  the  charter  or  pre- 
vious laws  imposed  no  such  liability,  and  which  fixes  a  sum- 
mary mode  of  enforcing  such  daim,  and  recovering  the  dam- 
ages, is  an  act  which  not  only  divests  the  vested  rights  of  the 
corporation,  but  violates  the  obligations  of  the  contract  implied 
by  the  charter.  A  vested  right  is  defined  by  Judge  Duncan,  in 
JSakin  V.  Baub,  12  Serg.  &  B.  369,  **  as  the  power  one  has  to  do 
certain  actions,  or  to  possess  certain  things,  according  to  the 
laws  of  the  land."  Such  was  the  right  of  the  defendants  to 
build  this  bridge,  without  any  other  condition  or  liability  than 
those  imposed  by  the  charter;  and  which  was  not  only  divested 
by  the  further  imposition  of  liabilities  destructive  of  Uie  power, 
but  such  as  violate  the  contract  under  which  the  power  was  ac- 
cepted and  exercised.  I  presume  no  one  will  doubt  that  if 
these  liabilities  had  been  imposed  by  the  charter  of  this  com- 
pany, it  would  not  have  been  accepted  by  the  defendants.  If 
such  a  law  were  made  to  apply,  not  only  to  White  Clay  creek, 
and  Boat  creek,  but  to  all  other  creeks  and  streams  (as  in  jus- 
tice it  ought,  if  justly  applicable  to  any),  nothing  is  more  cer- 
tain than  that  it  would  defeat  the  object  of  every  act  of  incor- 
pontion  for  public  improvement  which  is  under  any  necessily 
to  cross  public  streams.  This  would  be  the  strongest  proof  of 
the  extent  of  the  superadded  responsibility  of  the  defendants; 
but  it  needs  not  such  a  change  as  that  to  violate  a  charter.  The 
manner,  or  degree,  in  which  this  change  is  effected,  says  Judge 
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Stoiy,  8  Story's  Com.  250,  can  in  no  xespect  influence  the  conclu- 
sion. "Any  deviation  from  its  terms,  by  postponing  or  accel- 
erating the  period  of  performance  which  it  prescribes;  imposing 
conditions  not  expressed  in  the  contract;  or  dispensing  with 
the  performance  of  those  which  are  a  part  of  the  contract,  how- 
ever minute  or  apparently  immaterial  in  their  effect  upon  it,  im» 
pair  its  obligation:"  Oreen  y.  Biddle,  8  Wheat.  1;  McCuUoch  t. 
Maryland,  4  Id.  816. 

These  principles  are  further  illustrated  by  the  following  decis- 
ions: An  act  of  the  legislature  of  New  Jersey,  declaring  that  cer- 
tain lands  should  not  hereafter  be  subject  to  taxes,  is  a  contract 
which  can  not  be  rescinded;  and  a  subsequent  law  repealing 
such  act  is  unconstitutional:  New  Jersey  v.  WUjBon^  7  Cranch, 
164.  Insolvent  acts  which  discharge  tiie  debtor  from  future 
liability  for  debts  contracted  previously  are  void:  Sturgea  v. 
Croumin8hield,  4  Wheat.  122;  McMillan  v.  MbNeiU,  Id.  209.  An 
act  of  the  legislature  of  New  Hampshire,  altering  the  charter  of 
Dartmouth  College,  in  a  material  respect,  without  the  consent 
of  the  corporation,  is  an  act  impairing  the  obligation  of  a  con- 
tract; and  is  unconstitutional  and  void:  Dartmouth  College  v. 
Woodwardy  Id.  518.  Acts  of  incorporation,  when  granted  on  a 
valuable  consideration,  assume  the  nature  of  contracts;  and 
vested  rights  under  them  are  no  more  subject  to  legislative 
power  than  any  other  vested  rights:  Charles  River  Bridge  y. 
Warren  Bridge,  11  Pet.  669.  When  land  is  granted,  the  state 
can  exercise  no  acts  of  ownership  over  it,  imless  it  be  taken  for 
public  use;  and  the  same  rule  applies  to  a  grant  for  a  bridge,  a 
turnpike  road,  or  any  other  public  improvement:  Id.  Bights 
legally  vested  in  a  corporation,  can  not  be  controlled  or  destroyed 
by  any  subsequent  statute,  unless  a  power  for  that  purpose  be 
reserved  in  the  act  of  incorporation:  Wales  v.  Stetson,  2  Mass. 
148, 146  [8  Am.  Dec.  89]. 

If  these  principles  be  well  established,  and  apply  to  the  case 
before  the  court,  which  in  my  judgment  they  clearly  do,  it  will 
be  unnecessary  for  me  further  to  inquire,  whether  the  act  of 
1845,  violates  the  constitution  of  this  state;  or  to  examine  at 
any  length  into  the  power  of  this  court  to  declare  an  act  of 
assembly  void,  when  it  is  in  direct  opposition  to  that  constitu- 
tion. Yet,  I  would  not  let  the  occasion  pass,  without  repeat* 
ing  what  has  been  over  and  over  again  decided  by  the  highest 
courts  and  the  ablest  judges  in  the  United  States,  almost  with- 
out exception,  that  in  such  a  conflict  it  is  not  only  the  right, 
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bat  the  bonnden  duty,  of  the  courts,  to  give  force  to  the  con- 
Btitation,  and  annul  the  pretended  law.  The  power  resalts 
from  the  yeiy  Btructore  of  the  goTemment;  and  exists  for  the 
protection  of  tlie  people,  as  well  as  of  the  constitution  itself. 
The  argument  which  contradicts  it,  is  drawn  from  the  prin- 
ciples of  the  common  law,  and  a  view  of  the  powers  of  common 
law  courts,  under  the  British  form  of  goyemment,  in  reference  to 
the  law-making  power  there,  which  is  so  transcendental  that  it  has 
been  pronounced  omnipotent.  Deprive  the  argument  of  this 
basis;  namely  the  supposed  supremacy  of  the  legislature  over 
the  judicial  department,  and  no  just  conclusion  can  be  drawn 
against  the  judiciary.  It  assumes  that  the  power  which  gives 
law  must  necessarily  be  superior  to  that  which  receives  it;  and 
that  which  may  be  controlled  by  the  acts  of  another,  must,  in 
its  nature,  be  the  inferior.  I  submit,  that  this  is  mere  sophistry 
when  applied  to  the  present  matter.  The  very  question  is» 
whether  it  is  law  that  is  given;  and,  whether  in  respect  of  ths 
act  under  consideration,  the  court  can  be  controlled.  Both  de> 
partments  derive  existence,  and  all  the  powers  they  possess, 
from  the  constitution;  they  are  co-ordinate  in  their  several 
spheres;  and  the  relation  of  superior  or  inferior,  can  not  be 
ascribed  to  either:  Vanhome^s  Lessee  v.  Dorrance^  2  Dall.  804. 
The  legislature  possesses  no  inherent  power  of  making  laws; 
and  no  powers  but  such  as  are  derived  from  the  constitution, 
subject  to  its  limitations  and  restrictions;  the  leading  one  being, 
that  it  shall  make  no  law  contrary  to  the  constitution.  Beyond 
this,  it  no  more  represents  the  sovereigniy  of  the  people  than 
either  of  the  other  branches  of  government  does;  and  when  it 
assumes  to  pass  an  act  contrary  to  the  constitution,  it  is  not  a 
legislative  act,  and  can  not  have  the  force  of  law:  Oharies  Biver 
Bridge  v.  Warren  Bridge,  11  Pet.  644. 

The  judiciary  deriires  existence  and  power  from  the  same  high 
source.  Its  business  is  to  administer  justice  according  to  law; 
that  is,  according  to  the  constitutions  of  the  government,  and 
the  laws  passed  by  the  legislature  within  the  sphere  of  its  au- 
thority, and  in  conformity  to  the  constitution.  None  other  are 
laws  of  the  land,  having  any  force  or  effect.  In  a  case,  there- 
fore,  of  plain,  palpable  conflict,  between  the  constitution  and  an 
act  of  assembly,  the  court  can  not  do  otherwise  than  distingnisl 
between  that  which  is  law,  and  that  which  is  not.  And,  in  do* 
ing  so,  BO  far  from  arrogating  any  right  to  oontzol  the  legislaF 
tme  in  any  of  its  constitutional  powers,  it  is  bat  ttiwerting  that 
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whidh  f onus  fhe  bagis  of  all  our  ixiaidiutions — the  supiemaoj  of 
the  oonstitution  itaeU,  and  the  entire  dependence  of  eveiy  de- 
partment upon  the  ultimate  sovereignty  of  the  people. 

It  has  been  remarked  bj  a  learned  judge,  **  that  no  prinoiple 
CBOi  be  better  established;  none  more  oonduoive  to  personal  lib- 
erty and  security  of  property;  none  of  which  the  people  of  this 
free  country  can  more  justly  boast;  none  which  so  eminently 
•distinguishes  our  American  constitutions  over  every  other  coun- 
try and  government,  than  the  doctrine  which  has  prevailed  since 
their  formation,  in  the  courts  of  all  these  states,  from  Maine  to 
Oeorgia;  that  the  people  possess  the  sovereign  right  to  limit 
their  law-giver,  and  that  acts  contrary  to  the  constitution  are  not 
landing  as  laws.  The  concurrence  of  statesmen*  of  legislators, 
and  of  jurists,  uniting  in  the  same  construction  of  the  constitu- 
tion, may  insure  confidence  in  that  construction:"  Eakin  v. 
Satd>,  12  Serg.  &  B.  859;  Cohen8  v.  Virginia,  6  Wheat.  401.  I 
shall  refer  to  no  other  authority  on  this  point  (though  they 
abound  in  all  the  books)  than  that  which  is  the  highest  of  all 
authorities  on  constitutional  questions,  namely,  the  late  Ohief 
Justice  Marshall.  **  The  judicial  department  of  every  govern- 
ment (says  he)  is  the  rightful  expositor  of  its  laws,  and  emphatr 
ically  of  its  supreme  law.  If  in  a  case  depending  before  any 
eourt,  a  legislative  act  shall  conflict  with  the  constitution,  it  is 
admitted  that  the  court  must  exercise  its  judgment  on  both,  and 
that  the  constitution  must  control  the  act.  The  court  must  de- 
termine whether  a  repugnancy  does  or  does  not  exist;  and,  in 
making  this  determination,  must  construe  both  instruments. 
That  its  construction  of  the  one  is  authority,  while  its  construc- 
tion of  the  other  is  to  be  disregarded,  is  a  proposition  for  which 
this  court  can  perceive  no  reason:"  BankqfHamUUm  v.  Dudley^ 
a  Pet.  492,  624. 

If,  therefore,  the  act  of  assembly  of  1845,  be  susceptible  of 
no  other  interpretation  than  the  one  given  to  it  in  the  argu* 
ment,  and  which  I  have  been  considering,  it  is  unconstitutional 
and  void.  But  I  now  proceed  to  show  that  this  act  is  suscepti- 
ble of  a  construction  which  shall  make  it  harmonize  with  the 
^constitution,  and  at  the  same  time  carry  out  an  important  pub- 
lic object  which  the  legislature  may  be  supposed  to  have  had  in 
viewin  passing  it.  This  is  our  duty.  We  are  never  to  suppose 
an  intended  violation  of  the  constitution.  At  the  same  time, 
we  are  bound  to  place  such  a  construction  on  the  law  as  wiU 
give  it  effect,  if  by  possibility  it  will  bear  such  a  construction. 
The  courts  have  gone  very  far  to  effect  this  object.    The  case  of 
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Eakin  t.  Baub,  bo  much  relied  on  hy  the  plaintiff^  not  as  anthor- 
itf 9  bat  for  the  reasoning  of  a  dissenting  judge,  is  a  striking 
example  of  the  indostrioos  zeal  of  a  court  to  harmonize  the  law 
with  the  constitution.  In  Jtmes  y.  WooUen,  1  Harr.  77,  the  su- 
perior court  of  this  state  decided  that  a  court  would  never  give 
a  construction  to  an  act  of  assembly  which  would  render  it  un- 
constitutional, if  the  act  be  susceptible  of  anjiother.  I  submit 
that  the  act  of  1845,  is  perfectly  capable  of  such  a  construction 
without  doing  violence  to  its  provisions;  by  giving  to  its  terms 
a  strictly  legal  and  technical  signification,  and  confining  it  to 
such  acts  and  obstructions  of  the  railroad  company  as  were  un- 
authorized by  its  charter,  and  illegal  in  themselves.  This  will 
make  it  a  law  operating  only  upon  the  remedy;  and  not  giving^ 
or  designed  to  give,  a  right  of  action  where  none  before  existed. 
We  have  seen  that  every  damage  ia  not  in  legal  contemplation 
an  injury;  that  there  may  be  damnum  absque  irguria;  that  there 
may  be  acts  which  occasion  damage  and  loss  to  a  party  without 
conferring  upon  him  any  legal  redress;  and  this  not  merely  for 
the  want  of  any  adequate  remedy,  but  because  he  has  no  right 
of  action,  or  just  claim  to  any  remedy.  The  remedy  is  per* 
fectly  under  the  control  of  the  legislature;  the  right  of  action 
is  not:  1  Kent's  Com.  456.  In  accordance  with  this  well-estab- 
lished  distinction,  the  act  of  1845,  provides  that  the  plaintiff 
shall  have  a  remedy  by  ad  qwod  damnum  "  as  well  to  recover 
damages  for  any  injury  heretofore  sustained  as  for  injuries  that 
may  be  hereafter  sustained,''  in  consequence  of  any  act,  work, 
or  obstruction  of  this  railroad  company;  that  is,  for  any  unau- 
thorized act,  work,  or  obstruction,  for  no  other  can  produce  an 
injury  in  contemplation  of  law;  and  the  legislature  can  not  be 
supposed  to  have  intended  to  extend  a  remedy  for  injuries  which 
the  plaintiff  had  no  right  to  complain  of,  and  whidi  gave  him 
no  right  of  action.  If,  therefore,  the  defendants  have  done 
anything  in  the  construction  or  maintenance  of  this  bridge  that 
was  not  authorized  by  their  charter,  the  remedy  attaches,  and 
the  act  of  1845  has  full  force  and  effect. 

The  views  which  I  have  before  presented  of  the  rights  of  these 
parties  under  the  several  acts  of  assembly,  including  the  act  of 
1845,  were  on  the  assumption  that  the  bridge  over  the  White 
Clay  creek,  was  built,  and  altered,  strictly  in  pursuance  of  au- 
thority conferred  on  the  defendants,  by  the  several  legislative 
grants  of  1832, 1835,  and  1837.  If  this  be  not  so,  these  aoti 
will  afford  no  protection.  That  it  was  originally  built  in  con- 
formity with  the  charter,  seems  to  have  been  recognized  bj  the 
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legislature  itself;  for  the  act  of  1837,  which  authorizes  its  oon- 
▼ersion  into  a  close  bridge,  requires  the  defendants,  in  case  it 
should  be  broken  down,  or  destroyed,  to  build  another  at  the 
same  place,  and  of  the  same  height  and  dimensions,  and  of  the 
same  width  between  the  piers.  The  only  question  then  is, 
whether  the  bridge,  in  its  altered,  or  renewed  form,  is  in  these 
respects,  similar  to  the  bridge  first  erected,  and  existing  at  the 
time  the  act  of  1837  was  passed;  for  a  bridge  of  any  other 
height,  or  dimensions,  or  at  any  other  place,  or  of  any  other 
width  between  the  piers,  being  unauthorized,  would  render  the 
defendants  liable  for  any  special  damage  occasioned  by  an  al- 
teration in  its  construction.  The  record  shows  that  this  restrio* 
tion  of  the  act  of  1837,  has  not  been  attended  to.  Since  Jan- 
uary, 1889,  the  bridge  occupies  four  feet  more  of  the  stream  of 
this  creek,  than  is  authorized  by  law;  and  varies  to  that  extent, 
which  maybe  a  yeiy  material  one,  from  the  bridge  as  it  was  first 
built,  and  as' it  was  up  to  1837.  Whether  this  deriation  was  the 
cause  of  the  injuries  of  which  the  plaintiff  complains,  or  any 
of  them,  does  not  appear  to  the  court.  Neither  the  inquisition, 
nor  the  testimony  taken  on  the  role,  sufficiently  shows  the 
source  of  damage  found  by  the  jury,  to  enable  this  coiurt  to  sus- 
tain the  return  on  this  ground.  Indeed,  the  inquisition  itself 
states  that  the  jury  were  directed  to  inquire  of  the  damages  sus- 
tained by  the  plaintiff,  by  the  change  of  the  bridge  from  a  draw- 
txridge  to  a  close  bridge;  which  change  was  entirely  authorized 
by  the  act  of  1887,  and  afforded  no  ground  for  assessing  dam- 
ages. Even  if  unauthorized,  the  obstruction  to  the  nayigation 
would  afford  no  cause  of  individual  action,  as  the  injury  would 
be  general  to  all  citizens.  The  testimony  of  Mr.  Fans,  one  of 
the  inquisitors,  was,  that  this  comprised  the  heaviest  item  of  the 
claim ;  and  for  which,  of  course,  the  largest  sum  was  allowed. 
But,  on  the  principles  before  stated,  this  was  an  injury  for  which 
no  damages  whatever  were  recoverable;  both  because  the  de- 
fendants were  authorized  to  obstruct  the  navigation;  and,  if 
they  were  not,  the  right  of  navigation  is  a  right  common  to  all 
citizens,  and  the  violation  of  it  a  public  wrong,  to  be  punished 
by  indictment. 

Mr.  Faris  also  stated  that  a  part  of  the  damages  assessed,  was 
for  injury  to  flour  in  the  plaintiff's  mills,  caused  by  the  obstruc- 
tion of  tiie  water;  but  the  date  of  this  injury  does  not  appear; 
or  whether  it  was  caused  by  the  bridge  in  its  original  or  altered 
form.  If  this  damage  was  caused  by  any  obstruction  which  the 
additional  four  feet  of  pier  caused  to  this  stream,  we  are  of 
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oiniuon  that  this  was  a  proper  subject  for  the  assessment  of 
damages;  and  that  the  plaintiff  is  entitled  to  recover  it  by  force 
of  the  act  of  1846,  under  the  remedy  which  it  affords  by  writ  of 
od  quod  damnum.  For  such  an  injury  an  action  on  the  case 
would  lie,  where  special  damage  resulted  to  any  one;  and,  there 
being  a  right  of  action,  it  is  perfectly  competent  for  the  legisla- 
ture to  provide  a  new  remedy  for  such  right.  It  is  not  objeo- 
tionable,  either  for  removing  the  bar  of  limitation,  or  for  fur- 
nishing a  different  mode  of  trial  by  juiy,  from  that  which 
applies  to  ordinary  suits  in  court.  The  same  power  that  may 
limit  actions,  may  remove  the  limit  according  to  its  views  ot 
public  expediency.  These  acts  have  always  been  sustained  on 
the  ground  that  they  affected  the  remedy  merely,  and  not  the 
right.  A  party  is  barred  of  his  suit,  after  a  limited  time,  only 
because  the  public  interest  requires  such  limitation;  if  the  legis* 
lature  judges  otherwise,  and  extends  the  time  of  limitation,  or 
removes  it  altogether,  no  wrong  is  done  to  the  debtor,  by  reviv- 
ing the  suspended  remedy  of  the  creditor.  Neither  is  there 
anything  unconstitutional  in  the  mode  of  trial.  All  land  which 
has  been  condemned  for  the  use  of  the  railroad,  under  its  char- 
ter, has  been  condemned  by  this  means;  and  the  veiy  validity 
of  their  title  to  the  railroad  rests  on  the  constitutionality  of  this 
mode  of  assessing  damages.  I  know  these  laws  have  been 
questioned;  but  it  seems  now  to  be  settled  that  the  l^fislature, 
in  the  assertion  of  its  right  of  eminent  domain,  may  not  only 
take  private  property  for  public  use,  but  prescribe  the  mode  of 
assessing  damages,  even  without  trial  by  jury:  Bonapartey.  Ccmr 
den  and  Amboy  B.  B.  Compaay,  1  Bald.  219.  But,  in  truths 
this  is  a  trial  by  juiy,  such  as  was  known  and  used  in  the  ad- 
ministration of  justice  in  this  state,  on  various  occasions  where 
the  legislature  conferred  a  special  remedy,  even  before  the  pres- 
ent constitution,  the  requisition  of  which  is  simply  that  **  trial 
by  juiy  shall  be  as  heretofore:"  Art.  1,  sec.  4. 

Neither  do  we  think  the  act  is  open  to  any  constitutional  ob- 
jection, on  the  ground,  taken  in  argument,  that  it  is  a  partial, 
if  not  a  personal  remedy  given  to  this  plaintiff  and  certain 
other  citizens,  to  the  exclusion  of  all  others;  and  against  these 
defendants  only.  The  remedy  is  given  to  all  who  are  liable  to 
the  mischief;  and  against  those  only  who  can  do  the  injury.  It 
is  a  remedy  given  to  any  and  every  one  who  is  an  owner  of  land 
lying  on  the  White  Clay  creek,  or  Bed  Clay  creek,  for  injuries 
done  to  such  land,  by  the  unlawful  acts  of  the  company.  It 
must,  of  course,  be  construed  in  reference  to  the  subject-mattsr 
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oi  lib  proyisiona;  and  will  not,  by  any  means,  bear  the  con- 
stmction  put  on  it  by  the  defendants'  counsel,  as  extending  to 
personal  injuries  to  teavelers,  the  loss  of  baggage,  or  injury  to 
cattle.  The  law  means  to  protect  the  owners  of  land  lying  on 
these  creeks,  from  the  consequences  of  any  unauthorized  ob- 
struction of  the  creeks,  and  damage  thereby  done  to  the  land, 
or  other  properiy  there  being.  It  was  wholly  unnecessary,  and 
would  have  been  idle,  to  extend  it  to  any  others;  for  no  others 
could  by  possibility  be  injured  in  the  way  complained  of,  and 
by  the  obstructions  intended  to  be  prohibited.  It  was  the 
solitary  case  in  which  the  legislature  had  authorized  this  com- 
pany to  make  a  close  bridge  oyer  a  nayigable  stream,  without 
providing  compensation  for  injury  to  owners  of  land  on  the 
stream.  This  was  done,  and  it  was  not  now  in  the  power  of  the 
legislature,  perhaps  it  would  not  have  been  expedient  if  it  had 
been,  to  provide  such  remedy.  But  it  was  eminently  proper, 
that  ample  protection  should  be  afforded  against  any  further 
obstructions  that  were  not  authorized,  or  lawful.  The  company 
bad  all  they  needed  for  the  use  of  their  railroad;  the  right  to 
build  a  close  bridge;  to  close  the  navigation  of  this  stream 
against  vessels  with  masts;  and,  to  a  certain  extent,  to  obstruct 
the  flow  oi  water,  and  turn  it  back  on  the  owners  of  land  above. 
All  this,  these  land-owners  had  to  submit  to,  without  remedy; 
but  the  legislature  expressly  prohibited  this  company  from  any 
further  obstruction;  and  gave  to  all  who  should  be  injured 
thereby  a  summary  remedy  to  recover  damages.  It  would  have 
been  as  idle  to  extend  a  remedy  for  injuries  to  land,  to  any 
other  than  the  owner  of  the  land,  as  it  would  have  been,  to 
make  it  operate  upon  any  other  railroad  company,  than  these 
defendants,  when  no  other  company  could  produce  the  injury 
in  the  way  complained  of.  This  kind  of  legislation  is  frequent 
in  practice:  the  instances  of  such  partial  laws^  if  these  be  par- 
tial, are  numerous  in  our  statutes.  Almost  every  act  of  incor- 
poration has  some  special  law  protecting  the  object  of  the  cor- 
poration, and  why  should  not  individuals,  liable  to  injury  from 
it,  be  specially  protected?  Ditch  companies  are  incorporated, 
and  their  ditches  guarded  by  special  laws,  with  special  prohibi- 
tions, penalties,  and  remedies;  towns  are  incorporated,  and  all 
persons,  as  well  strangers  as  those  who  dwell  there,  are  put  un- 
der special  restrictions,  having  reference  to  the  place,  and  are 
made  liable  to  special  penalties,  and  remedies.  The  defendants 
themselves,  by  the  twentieth  section  of  their  charter,  have  a 
Amui&dj  for  injuries  to  their  road,  or  to  any  **  work,  edifice,  of 
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device/'  which  they  may  erect,  that  no  indiyidual^  and  no  other 
company  poBsesses;  namely,  the  right  to  recover  three  times  the 
amount  of  actual  danmge  sustained.  They  have  surely  no  right 
to  complain,  if  others  are  specially  protected  against  their  unlaw- 
ful acts;  and  are  empowered  to  recover  single  damages  for  in- 
juries done  by  them.  In  all  these  instances,  the  remedy  is  nec- 
essarily confined  to  those  who  are  liable  to  the  injury;  and  to 
pronounce  this  act  unconstitutional  on  this  ground,  would  be 
to  declare  against  the  validity  of  a  very  numerous  class  of  stat- 
utes, never  before  questioned.  If  there  exists  any  doubt  on 
this  subject,  or  in  regard  to  the  mode  of  trial,  it  is  sufficient  for 
me  to  say,  that  it  does  not  present  a  case  of  that  clear,  palpa- 
ble violation  of  the  constitution,  that  will  warrant  a  courts 
having  due  regard  to  the  rights  of  the  legislature,  and  a  proper 
diffidence  of  its  ovni  judgment  in  a  case  of  conflicting  opin- 
ions, to  declare  such  a  law  null  and  void. 

These  are  the  views  we  entertain  of  the  case  before  lis.  Ac- 
cording to  them,  the  act  of  assembly  of  1845,  is  not  unconstitu- 
tional; but  the  use  to  which  it  has  been  applied  in  this  case,  is 
not  warranted  by  that  act,  and  would  render  it,  if  such  were  the 
necessaiy  construction  to  be  placed  on  the  law,  plainly  uncon- 
stitutional. I  have  endeavored  to  show  that  we  are  not  driven 
to  such  a  construction ;  but  may  give  force  and  effect  to  that 
act,  within  reasonable  limits,  in  perfect  consistency  vdth  the 
constitution;  and  are,  by  no  means,  compelled  to  declare  it  a 
nullity.  The  result  is,  that  the  inquisition  of  damages  returned 
in  this  case,  ought  to  be  set  aside,  and  the  plaintiff  remitted  to 
his  rights,  under  such  a  construction  of  the  act  of  1845,  as  will 
not  make  it  impair  the  obligation  of  the  state's  contract  with  the 
defendants,  or  violate  the  fundamental  law  of  the  land. 

Houston,  J.,  ad  litem.  I  concur  in  the  opinion  which  has  just 
been  announced  by  Judge  Harrington.  I  concur  in  the  reason- 
ing, as  well  as  in  the  conclusion  to  which  it  has  conducted  him>. 
as  to  the  several  points  embraced  in  that  opinion.  I  have  no 
doubt  of  the  power  of  the  legislature  to  authorize  the  obstruc- 
tion and  diversion  of  the  navigation  and  flow  of  the  White  Clay 
creek,  without  providing  for  the  assessment  of  damages  to  the 
owners  of  lands  adjacent  to  it,  who  may  be  incidentally  injured 
by  such  obstruction  or  diversion.  It  is  conceded  that  the  navi- 
gable parts  of  this  stream  lie  entirely  within  the  limits  of  the 
state  of  Delaware,  and  I  consider  that  the  power  of  the  legin- 
lature  to  authorize  the  obstruction  of  such  a  watercourse,  is  set-« 
tied  by  the  decision  of  the  supreme  court  of  the  United  State* 
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in  the  case  of  Wilhon  v.  Black  Bird  Creek  Ildrsh  Co.,  2  Pet.  251. 
The  legislature  having  the  power  to  authorize  the  obstruction  of 
the  navigation  and  flow  of  this  creek  without  awarding  damages 
to  the  owners  of  lands  lying  upon  its  borders,  for  consequential 
injuries  resulting  from  it,  and  having  authorized  this  company 
to  obstruct  the  same  in  the  mode  prescribed  by  its  charter  and 
the  supplement  thereto,  passed  in  1837,  without  providing  com- 
pensation for  injuries  of  this  nature,  the  company,  in  my  opin- 
ion, has  violated  no  private  right,  and  was  not  liable  to  be  sued 
for  any  such  injury,  provided  it  has  erected  and  maintained  the 
obstruction  pursuant  to  the  authority  conferred  upon  it  by  the 
legislature.  A  consequential  injuiy  resulting  from  such  a  legal 
and  authorized  obstruction,  is  in  the  language  of  the  books 
damnum  absque  injuria,  which  implies  not  only  a  loss  without  a 
remedy,  but  imports,  in  contemplation  of  law,  a  fictitious  dam- 
age,  which  constitutes  no  cause  of  action  whatever.  If  then  the 
bridge  was  constructed  and  repaired  by  the  company,  in  con- 
formity with  the  provisions  of  its  charter  as  originally  granted 
and  amended^  the  plaintiff  in  judgment  of  law,  had  no  cause  to 
complain  of  the  obstruction,  and  had  no  right  of  action  for  any 
consequential  injury  resulting  from  it.  This  principle  I  con- 
ceive to  be  well  established  upon  the  authority  and  reasoning  of 
Lansing  v.  Smith  etal.,S  Cow.  146;  and  ffoUister  v.  Union  Comr 
pony,  9  Conn.  436  [25  Am.  Dec.  36]. 

But  the  counsel  for  the  plaintiff  has  contended,  that  inas- 
much as  the  legislature  provided,  in  the  act  incorporating  the 
defendants,  that  the  road  should  be  constructed  with  the  least 
possible  injury  to  private  properly,  they  have  transcended  their 
authority  and  violated  the  terms  of  their  charter,  in  erecting  the 
bridge  over  White  Clay  creek,  transversely  across  the  current  of 
the  stream,  and  in  constructing  the  embankments  on  either  side 
of  it,  without  culverts  to  vent  the  water  from  above  in  the  event 
of  an  inundation.  But  without  stopping  to  determine  the  prob- 
able meaning  of  this  general  and  indefinite  provision,  whether 
it  includes  remote  and  consequential  injuries,  or  refers  only  to 
such  as  should  be  direct  and  immediate,  it  is  sufficient  to  re- 
mark, that  when  the  legislature  comes  to  provide,  in  a  subse- 
quent section  of  the  charter,  for  the  erection  of  bridges  over 
this  and  other  streams  necessary  to  be  crossed  in  the  line  of  the 
projected  improvement,  it  imposes  no  such  restrictions  upon  the 
company.  On  the  contrary,  when  it  proceeds  to  define,  with 
more  certainty  and  precision,  its  meaning  as  to  the  mode  of 
erecting  the  bridge  over  the  White  Clay  creek,  it  simply  requires. 


612  Bailet  v.  p.,  W.  &  B.  R  R  C!o.       pelaware. 

in  the  fixst  instance,  that  it  should  be  built  with  a  draw,  with- 
out prescribing  at  what  angle  it  should  cross  the  stream,  or  how 
the  embankments  should  be  constructed.  This  view  is  also  con- 
firmed by  the  law  of  1837,  which  authorized  the  conversion  of 
this  draw-bridge  into  a  permanent  bridge;  for  in  this  act  the 
legislature  seems  to  have  recognized  that  the  bridge  was  orig- 
inally constructed  in  conformity  with  the  charter  of  the  com- 
pany, since  it  requires,  in  case  of  its  destruction,  that  it  shall 
be  rebuilt  at  the  same  place,  of  the  same  dimensions,  and  of  the 
same  width  between  the  piers,  as  the  bridge  first  erected.  Were 
this,  then,  the  only  point  in  the  case,  I  should  be  clearly  of 
opinion  that  the  act  of  1845  infringes  the  rights  and  powers 
conferred  upon  the  defendants,  and  would  consequently  be  null 
and  Toid.  The  legislature  having  the  power,  as  I  have  already 
shown,  to  authorize  the  erection  of  this  bridge  over  the  White 
Clay  creek,  without  providing  compensation  for  consequential 
injuries  resulting  from  it,  and  having  seen  proper  to  confer  that 
authority  upon  the  defendants  without  any  such  restrictions 
and  conditions,  it  could  not,  by  a  subsequent  act,  make  the 
company  liable  against  its  consent,  for  any  such  injury,  without 
impairing  the  obligation  of  the  contract  implied  in  the  charter 
between  the  state  and  the  corporators.  It  is  admitted  by  the 
counsel  for  the  plaintiff,  that  a  legislative  grant,  or  charter,  is  a 
contract  within  the  meaning  of  the  tenth  section  of  the  first 
article  of  the  constitution  of  the  United  States,  and  the  point 
is  too  well  settled  at  this  day  to  be  successfully  controverted. 
It  is  equally  settled  that  the  imposing  of  new  conditions  and 
restrictions  inconsistent  with  the  terms  of  the  original  grant  ox 
charter,  without  the  consent  of  the  grantee,  impairs  the  obliga- 
tion of  the  contract.  This  the  legislature  can  not  do  without 
violating  one  of  the  wisest  and  most  salutary  prohibitions  con- 
tained in  the  federal  constitution.  So  far,  then,  as  the  act  of 
1845  purports  to  give  redress  to  Samuel  Bailey  and  others,  fox 
consequential  injuries  resulting  from  the  legal  and  authorized 
acts  of  the  company,  I  am  of  opinion  it  is  unconstitutional  and 
void,  and  not  binding  upon  the  defendants,  as  they  have  never 
assented  to  or  accepted  it. 

But  it  is  admitted  in  the  case  stated,  that  the  bridge  which 
was  partially  destroyed,  and  rebuilt  in  1839,  was  not  rebuilt  in 
exact  conformity  with  the  act  of  1837.  It  is  conceded  that  the 
piers  of  the  bridge,  as  they  now  stand,  and  have  stood  since 
that  time,  occupy  four  feet  more  of  the  stream  than  thej  oc- 
cupied in  1887,  and  when  the  bridge  was  originally  constructed. 
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This  contraction  of  the  space  between  the  piers  in  1839,  tviis  an 
act  unauthorized  by  the  legislature;  for,  whateyer  may  have 
been  the  original  power  of  the  company  over  this  matter,  they 
saw  fit,  in  1837,  to  accept  a  supplement  to  their  charter,  pre* 
scribing  the  precise  place  and  manner  in  which  the  bridge 
should  be  rebuilt,  in  the  event  of  its  destruction;  and  in  accept- 
ing that  supplement,  they  must  be  held  to  have  assented  to  all 
the  restrictions  and  limitations  which  it  imposes  upon  them. 
One  of  these  restrictions  is,  that  in  case  the  bridge  shall  be  de- 
stroyed, it  shall  be  rebuilt  with  the  same  width  between  the 
piers,  as  the  bridge  first  erected.  This  restriction,  it  seems,  was 
directly  violated  by  the  defendants  in  repairing  the  bridge  in 
1839,  and  if  Samuel  Bailey  has  sustained  any  consequential  in- 
.^uiy,  peculiar  and  personal  to  himself,  by  reason  of  this  con- 
traction in  the  space  between  the  piers,  in  my  opinion,  it  was 
competent  for  the  legislature,  in  1846,  to  provide  a  remedy  fox 
such  an  existing  injury,  or  for  any  future  injury  of  the  same  de- 
scription resulting  from  this  unauthorized  and  illegal  obstruc- 
tion. The  injury,  however,  must  be  peculiar  and  personal  to 
himself,  and  not  such  as  has  been  sustained  by  him,  in  common 
with  other  citizens  of  the  state,  whose  privilege  of  using  and 
navigating  the  creek,  has  been  abridged  or  impaired  by  reason 
of  this  contraction.  Such  an  invasion  of  a  general  right,  or 
common  privilege,  without  authority  of  law,  would  constitute  a 
public  wrong,  and  not  a  personal  injury;  and  would  be  punish- 
able only  by  indictment,  and  not  by  a  private  action  at  the  suit 
of  any  individual.  So  far,  therefore,  as  the  act  of  1845  was  in- 
tended to  embrace,  or  may  be  legally  construed  to  embrace,  any 
peculiar  injury  which  has  heretofore  resulted,  or  may  hereafter 
result  to  the  plaintiff  personally,  from  this  unauthorized  ob- 
struction of  the  stream,  I  think  it  is  constitutional  and  binding 
upon  the  company;  and  that  we  are  bound  to  give  it  such  a  con- 
struction. For  such  an  injury,  if  any  such  has  happened  to  the 
plaintiff,  he  had  a  complete  and  subsisting  right  of  action  from 
the  moment  the  injury  occurred,  and  whether  the  cause  of 
action  was  barred  or  not  at  the  time  the  act  of  1846  was  passed, 
I  apprehend  is  not  material,  as,  viewed  in  this  aspect,  it  is  an 
act  operating  upon  the  remedy  only,  and  not  upon  the  right  of 
the  plaintiff.  It  is  not  in  the  power  of  the  legislature  to  create 
a  cause  of  action  by  retrospective  legislation;  that  is  to  say,  it 
is  not  in  its  power  to  make  that  which  was  lawful  when  done, 
unlawful  after  it  is  done.  But  where  the  act  was  originally  un- 
lawful, and  the  cause  of  action  has  accrued,  the  legislature  may, 
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t  apprehend^  control  the  remedyy  and  extend  m  well  m  limit 
the  time  for  proeecuting  the  suit. 

Oontemplated  in  this  light,  the  act  of  1846  does  not  affect  or 
impair  the  obligation  of  any  contract  between  the  state  and  the 
defendants;  or  seek  to  depriye  them  of  any  right  Tested  in 
•them,  or  to  supply  the  pLuntiff  with  a  right  of  action  where 
iiOne  before  existed.  It  is  upon  the  ground  that  they  act  merely 
upon  the  remedy,  and  not  upon  the  obligation  of  the  contract, 
that  the  constitutionality  of  acts  of  limitation  has  been  vindi* 
'cated  and  established.  I  am  no  apologist  for  retroactive  legis- 
lation; and  I  admire  the  provision,  to  be  found  in  some  of  the 
state  constitutions,  which  prohibits  the  passage  of  retrospectiye 
laws  generally.  As  a  legisktor,  I  should  be  exceedingly  reluc- 
tant to  exercise  the  power  in  any  instance,  except  where  it  had 
for  its  object  the  quieting  of  just  and  equitable  titles,  and  ter- 
minating lawsuits,  instead  of  openingadoor  to  increased  litigation. 
But  when  called  upon  in  my  present  capacity,  to  decide  upon 
the  authority  of  the  legislatcure  to  pass  such  a  law  operating  upon 
the  remedy  merely,  I  am  not  at  liberty  to  consult  the  policy  of 
the  act;  and  as  I  can  find  nothing  either  in  the  federal  or  state 
constitution  which  prohibits  it,  I  am  bound  to  hold,  that  the 
legislature  possesses  that  power.  The  legislature  of  this  state, 
as  well  as  of  every  other  state  in  the  union,  I  believe,  has  passed 
laws  for  quieting  titles,  and  confirming  defective  sales  and  con- 
veyances, which  certainly  go  much  further  towards  divesting 
vested  rights,  than  anything  to  be  found  in  the  act  now  under 
consideration;  and  the  power  of  the  legishiture  to  pass  such 
retrospective  laws,  has  been  adjudged  upon  argument  to  be  con- 
stitutional, on  the  ground  that  they  a£fect  and  relate  to,  the 
remedy  only.  In  Kent's  Oom.  455,  the  law  on  this  point,  is 
very  clearly,  and,  I  apprehend,  correctly  stated.  The  learned 
commentator  remarks,  that  "a  retrospective  statute,  afiEecting 
and  changing  vested  rights,  is  very  generally  considered  in  this 
country,  as  founded  on  unconstitutional  principles,  and  conse- 
quently inoperative  and  void.  But  this  doctrine  is  not  under- 
stood to  apply  to  remedial  statutes,  which  may  be  of  a  retro- 
spective nature,  provided  they  do  not  impair  contracts,  or 
disturb  absolute  vested  rights,  and  only  go  to  confirm  rights 
already  existing,  and  in  furtherance  of  the  remedy,  by  curing 
defects,  and  adding  to  the  means  of  enforcing  existing  obliga- 
tions." I  have  already  shown  that  with  this  construction  given 
to  the  law  in  question,  which  confines  it  in  its  operation  to 
peculiar  and  special  injuries,  resulting  from  the  unauthorised 
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contraction  of  the  space  between  the  piers  of  the  bridge  in 
1839,  it  impairs  no  contract  between  the  state  and  the  corpora- 
tors; and  it  is  equally  certain,  it  disturbs  no  Tested  right  of  the 
company;  since  it  can  claim  exemption  from  liability  for  such 
injuries,  only  upon  the  plea  of  the  statute  of  limitation,  which 
is  purely  remedial  in  its  nature,  and  may  be  repealed  at  the  will 
of  the  legislature.  No  person  can  ever  acquire  a  vested  right 
through  a  wrongful  act,  and  by  means  of  the  statute  of  limita- 
tion, which  will  put  it  beyond  the  reach  and  control  of  the  law- 
making power  to  change  or  alter  it. 

If  then  the  act  of  1845  be  susceptible  of  such  a  construction 
as  will  reconcile  it,  either  in  whole  or  in  part,  with  the  constitu- 
tion, are  we  not  bound  to  give  it  such  a  construction  ?  I  think 
we  are  upon  the  principle  of  niagia  valeat  quam  pereai,  which 
applies  in  the  construction  of  all  statutes,  as  well  as  upon  the 
authority  of  all  the  adjudged  cases,  which  are  numerous  upon 
this  point.  A  proper  respect  for  the  dignity  of  the  legislature 
also  requires  that  we  should  incline  in  favor  of  the  validity  of 
the  act,  unless  it  be  clearly  and  unequivocally  void.  On  this 
point  we  have,  in  addition  to  the  numerous  authorities  which 
have  been  cited  on  the  part  of  the  plaintiff,  a  decision  of  our  own 
court  to  guide  and  direct  us.  In  Jones  v.  Wootten,  1  Harr.  77, 
the  court  held,  that  where  a  statute  is  susceptible  to  two  con- 
structions, one  of  which  will  bring  it  in  conflict,  and  the  other 
harmonize  it  with  the  constitution,  we  are  bound  to  give  it  the 
latter  construction.  But  while  I  cordially  subscribe  to  this  doc- 
trine, I  have  no  doubt  whatever  of  the  power  and  authority  of 
the  court  to  declare  an  act  of  the  legislature  to  be  inoperative 
and  void,  where  it  clearly  conflicts  with  the  principles  and  pro- 
visions of  our  state  constitution  in  any  article,  clause,  or  section 
of  it.  Ours  is  a  government  of  limited  powers,  with  co-ordinate 
departments,  neither  of  which  can  be  called  supreme  when 
compared  with  the  others.  The  judicial  department  is  just  as 
supreme  in  the  exercise  of  its  legitimate  authority,  as  the  legis- 
lative department.  Each  has  its  appropriate  duties  assigned  it 
by  the  constitution;  and,  both  must  act  in  subordination  to  all 
of  its  provisions,  and  are  sworn  to  support  and  maintain  it, 
when  entering  upon  the  discharge  of  their  respective  functions. 
It  is  the  business  of  the  legislature  to  make  law;  it  is  the  prov- 
ince of  the  court  to  expound  and  administer  it;  and  in  adminis- 
tering the  law,  it  is  as  much  bound  to  observe  its  oath  to  support 
the  constitution  as  the  legislature  is  in  making  it;  a  breach  of 
the  constitution  by  the  one,  would  not  justify  or  excuse  a  breach 
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of  the  constitution  by  the  other;  for  they  most  both  act  upon* 
their  own  judgment  and  upon  their  own  responsibility,  inde- 
pendently of  each  other.    In  expounding  the  laws  of  the  state, 
the  court  is  as  much  bound  to  expound  them  with  reference  to 
the  constitution,  as  with  reference  to  each  other;  for  the  consti- 
tution is  a  part  of  the  law  of  the  state;  and,  as  it  is  the  supreme 
law,  and  the  parent  and  arbiter  of  all  the  rest,  the  court  must, 
of  course,  acknowledge  its  supremacy,  and  dedaie  every  aci 
Toid,  so  far  as  it  clearly  conflicts  with  any  one  of  its  provisions. 
By  the  first  section  of  the  sixth  article  of  the  amended  consti- 
tution, it  is  provided  that  **  the  judicial  power  of  this  state  shall 
be  vested"  in  the  several  courts  therein  enumerated  and  pro* 
vided  for.    Now  what  is  the  judicial  power  of  this  state  ?    Cer- 
tainly in  it  must  be  included  the  right  and  authority  of  the- 
judges,  to  determine  and  decide  every  question  of  law,  necessa- 
rily arising  in  the  progress  of  a  trial,  of  which  the  court  has 
jurisdiction  from  the  nature  of  the  cause  of  action;  for  this  ia 
strictly  and  peculiarly  a  **  judicial  power."    Every  question  of 
law,  thus  arising,  is  to  be  decided  by  the  court,  for  that  is  the 
purpose  for  which  it  is  created;  while  questions  of  fact  are 
usually  to  be  referred  to  a  jury.    Whenever,  therefore,  in  the 
progress  of  a  trial,  a  question  arises  as  to  the  constitutionality 
of  an  act  of  the  legislature,  applying  to  the  subject-matter  of 
the  suit,  it  is  a  question  of  law,  to  be  decided  by  the  court  hav- 
ing jurisdiction  of  the  case;  for  the  whole  judicial  power  of  the- 
state  over  the  suit,  is,  by  the  express  words  of  the  constitution, 
delegated  to  the  court  having  the  jurisdiction  of  it.    The  object 
of  a  written  constitution,  is,  in  the  first  place,  to  establish  a 
government;  and,  in  the  next  place,  to  define  and  circumscribe 
its  powers,  so  as  to  preserve  the  harmony  of  its  parts,  and  to 
prevent  encroachments  upon  the  rights  reserved  to  the  people. 
No  one  will  contend,  I  presume,  that  if  the  legislature  should 
pass  an  unconstitutional  act,  the  people  of  the  state  would  be 
bound  to  obey  it;  and  yet,  if  the  power  does  not  reside  in  the 
courts  to  pronounce  it  void,  as  it  would  be,  it  is  difficult  to  con- 
ceive how  the  people  could  resist  the  wrong  and  re-assert  the 
majesiy  of  the  constitution,  without  a  resort  to  physical  force, 
in  case  the  legislature  should  refuse  to  repeal  it.    A  convention 
would  not  necessarily  cure  the  evil,  since  the  defect  would  not 
be  in  the  constitution,  but  in  a  power  professing  to  act  in  obe- 
dience to  it.     Such  a  construction  and  assumption  would  sub- 
ject the  whole  fabric  of  the  government,  constitution  and  all, 
to  the  authority  and  control  of  the  legislature;  and  would  Itave 
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the  people  without  any  immediate  and  legal  redress  against  its 
usurpations  of  power.  Did  the  men  who  framed,  and  the  peo* 
pie  who  have  assented  to  the  constitution,  intend  this?  And 
did  they  not,  by  Testing  the  judicial  power  of  the  state  in  the 
courts  established  under  it,  which  are  the  rightful  interpreters 
of  the  constitution  as  well  as  the  laws,  mean  to  erect  a  peaceful 
and  CTer-open  tribunal  for  the  redress  of  such  abuses  whenever 
fhey  may  occur? 

Courts  of  justice  are  established  to  administer  the  laws;  and 
I  have  already  shown  that  wheneyer  a  dispute  arises  as  to  the 
constitutionality  of  a  law  in  the  administration  of  it,  it  is  a  ju- 
dicial question,  to  be  decided  by  the  court;  and  yet,  if  the  court 
has  not  the  power  as  is  contended,  to  pass  upon  this  question, 
let  us  see  into  what  an  awkward  i>o8ition,  not  to  say  absurdity, 
it  would  lead  us.  By  the  serenteenth  section  of  the  second 
article  of  the  constitution  of  this  state,  it  is  provided,  that  "  no 
act  of  incorporation,  except  for  the  renewal  of  existing  corpo- 
rations, shall  be  hereafter  enacted  without  the  concurrence  of 
two  thirds  of  each  branch  of  the  legislature,''  etc.  Supi>ose, 
for  the  sake  of  argument,  the  legislature  were  to  pass  an  act  of 
incorporation  by  less  than  a  concurrence  of  two  thirds  of  each 
branch,  say  by  a  bare  majority  of  both  houses;  and  this  fact 
should  appear  upon  the  journals.  Suppose  they  were  to  order 
this  act  to  be  engrossed;  to  be  signed  by  the  speakers;  and  the 
same  should  be  published  as  an  authoritatiye  act  of  the  legisla- 
ture. Suppose  further,  the  persons  obtaining  this  act  were  to 
proceed  to  organize  a  company  under  it;  and  should  afterwards 
come  into  one  of  the  courts  of  the  state  by  their  corporate  name, 
to  enforce  the  pretended  rights  conferred  upon  it;  would  any 
lawyer,  or  any  man,  contend  that  the  court  would  be  bound  to 
recognize  it  as  a  lawful  body  politic,  and  thus  lend  its  sanction 
to  a  flagrant  and  palpable  violation  of  the  constitution  ?  Sup- 
pose the  only  fact  put  in  issue  by  the  pleadings  in  such  a  suit, 
should  be  the  legal  existence  of  the  corporation.  This  would 
be  a  question  of  law,  to  be  determined  by  the  court  on  an  in- 
spection of  the  journals,  and  by  referring  the  matter  to  the  con- 
stitution. Would  the  court  be  bound  in  such  a  case,  to  shut  its 
eyes  to  both,  out  of  a  feeling  of  blind  and  insane  deference  for 
an  imaginary  superiority  of  tixe  legislative  department,  and  over- 
rule a  plea  sustained  by  the  supreme  and  fundamental  law  of 
the  state,  and  the  formal  record  of  the  legislature?  Such  a 
question  scarcely  requires  to  be  answered;  for  it  is  perfectly  evi- 
dent that  no  court  which  had  a  particle  of  respect  for  the  oon*> 
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tftitatioiiy  or  a  single  sentiinent  of  regard  for  its  own  chaiacter, 
eonld  ever  consent  to  prostitute  its  powers,  to  give  foroe  and 
effect  to  such  an  absolute  nullity  of  the  legislature.  To  do  this, 
the  court  and  not  the  legislature  would  have  to  make  it  a  law. 
No  law  can  execute  itself;  and  as  it  came  void  from  the  hands  of 
the  legislature,  it  is  manifest  that  the  court  would  have  to  give 
it  all  the  legal  vitality  which  it  possessed  by  executing  and  en- 
forcing it;  and  this  would  make  it,  in  effect,  rather  the  creature 
of  the  court,  than  of  the  legislature.  But  it  is  unnecessary  to 
argue  this  question;  for,  independent  of  the  reason  and  neces- 
sity of  the  principle,  it  is  too  well  settled  by  the  whole  weight 
and  current  of  authorities  in  its  favor,  to  be  seriously  disputed. 

I  do  not  consider  the  act  in  question  objectionable  on  the 
ground  relied  upon  in  the  argument,  that  it  is  an  act  of  incor- 
poration enacted  by  less  than  a  concurrence  of  two  thirds  of 
both  branches  of  the  legislature.  What  constitutes  an  act  of 
incorporation  within  the  meaning  of  this  clause  in  the  constitn* 
tion,  has  long  been  a  query  among  gentlemen  of  the  legal  pro- 
fession; but  certainly  it  is  not  every  amendment  or  supplement 
to  the  charter  of  a  company,  which  will  amount  to  an  act  of 
incorporation.  Unless  the  act  confers  additional  rights  and 
franchises  of  a  corporate  nature;  or  confirms  rights  already  ex- 
isting in  the  company,  there  seems  to  be  no  reason  for  calling 
it  an  act  of  incorporation.  What  will  constitute  an  act  of  in- 
corporation, must  depend,  I  apprehend,  in  every  instance,  upon 
the  nature  and  quality  of  the  act  in  question.  But  be  this  as  it 
may,  it  is  certain  that  the  mere  title  of  a  law,  can  never  make 
it  an  act  of  incorporation,  for  the  simple  reason,  that  the  title  is 
no  part  of  the  act,  and  has  nothing  to  do  with  the  interpretation 
or  construction  of  it.  Now  strip  the  law  of  1845  of  its  title, 
and  who  would  ever  think  of  calling  it  an  act  of  incorporation? 
It  has  none  of  the  qualities  or  characteristic  features  of  such  a 
law.  It  does  not  pretend  to  incorporate  those  whom  it  enables 
to  sue;  and  so  far  as  it  relates  to  the  defendants,  it  is  in  the 
broad  construction  contended  for  by  the  plaintiff  rather  an  act 
to  unmake  than  to  make  a  corporation. 

Nor  do  I  consider  the  act  objectionable  on  the  ground  that  it 
is  partial  in  its  application,  and  affords  a  remedy,  and  mode  of 
trial,  unwarranted  by  the  constitution,  and  the  genius  and  spirit 
of  our  municipal  regulations.  It  is  not  necessary  that  a  law 
should  be  general,  in  order  to  be  constitutional.  Many  of  the  laws 
which  are  passed  at  every  session  of  the  legislature,  must,  from  the 
f  ery  necessity  of  the  case,  be  local  and  partial  in  their  nature;  and 
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to  deny  {he  legifllature  the  right  to  pass  such  lawSy  would  be  to  de* 
priTe  it  of  one  of  its  most  useful  powers  of  legislation  at  the  present 
day.  Besides,  it  is  difficult  to  perceive  how  the  defendants  can 
•oontend  for  such  a  restriction,  without  iuYalidating  their  own 
charter;  since  an  act  to  authorize  them  to  erect  a  bridge  oyer 
the  White  Clay  creek,  and  to  maJTitiaiii  suits  for  trespasses  against 
it,  is  just  as  partial  in  its  character,  as  an  act  to  authorize  those 
who  liye  upon  the  banks  of  the  stream,  and  have  been  aggrieved 
by  the  improper  construction  of  the  work,  to  maintain  suits  for 
injuries  resulting  from  it.  As  to  the  last-mentioned  objection 
I  have  only  to  add,  that  the  nature  of  the  remedy,  and  the  mode 
of  trial,  though  somewhat  novel  in  its  application  in  the  present 
instance,  is  not  unknown  to  the  laws  and  constitution  of  this 
state.  The  writ  in  the  nature  of  a  writ  of  ad  guod  damnum,  has 
existed  and  been  in  use  among  us  from  an  early  period  in  our 
colonial  government  down  to  the  present  time.  It  has  always 
been  a  remedy  of  special  legislative  grant,  and  seems  to  have 
been  a  favorite  process  with  the  legislature  when  about  to  au< 
thorize  adverse  proceedings  against  the  property  or  possession 
of  others.  The  legislature  was  in  the  habit  of  conferring  it 
anterior  to  the  adoption  of  the  original  and  amended  constitu- 
tions; and,  as  there  is  no  restriction  to  be  found  in  either  in- 
strument against  it,  we  are  bound  to  presume  that  the  provision 
that  **  trial  by  jury  shall  be  as  heretofore,"  approves  and  justi- 
fies it.  It  was  conferred  upon  the  defendants  by  a  provision  of 
their  charter,  and  upon  the  constitutional  validity  of  it,  depends 
their  title  to  all  the  lands  which  they  have  found  it  necessary  to 
condemn  for  the  use  of  the  company  in  this  state. 

Such  are  the  conclusions  to  which  I  have  arrived  in  relation 
to  the  several  points  of  law  which  have  been  presented,  and  ably 
discussed,  in  the  argument  of  this  case.  I  think  the  law  of 
1845,  in  the  broad  sense  contended  for  by  the  counsel  for  the 
plaintiff,  is  unconstitutional;  in  the  limited  construction  and 
application  which  I  have  given  it,  I  think  it  is  not.  If  the 
plaintiff  has  sustained  any  peculiar  and  special  injury  in  conse- 
quence of  the  contraction  of  the  space  between  the  piers  of  the 
bridge  in  1839, 1  am  of  opinion  that  was  a  proper  ground  for  the 
assessment  of  damages  by  the  jury;  but  whether  he  has  or  has 
not,  does  not  appear  to  the  court.  Neither  the  inquisition,  nor 
the  testimony  taken  upon  it,  shows  this  fact  Besides,  it  appears 
from  the  evidence  accompanying  the  return,  that  the  damages 
awarded  to  the  plaintiff,  were  chiefly,  if  not  solely,  allowed  for 
losses  of  which  the  plaintiff  could  not  constitutionally  complain; 
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and,  for  these  icaoons,  I  am  of  opmion  that  fhe  wai  and  the 
prooeedinge  iqwn  it  ahould  be  set  aside. 

TlBS  Powaa  ov  m  SvAm  to  AuTuoaia  tbs  I^Hii*tf'***  or  obrtmoling 
cC  e  aftrlgdble  rivw,  ntiuito  within  iti  limiti*  la  the  whmam  of  any  aotkn  d 
tho  ouugroMi  ci  the  United  Statot  npon  the  iabjeot»  li  affinnod*  in  hannony 
with  the  daoialoa  in  the  principal  case,  in  vaiioiu  decisions  pronoonoed  by 
the  sapreme  ooart  of  the  United  States:  WiUim  t.  Bhek  Bkd  Oredt  Monk 
C^,  2  Fttt  246;  Oilmaii  T.  PAOtMed^KJUa,  8  WaU.  713.  The  authority  of  the 
United  States  Is  dormant  and  inoperative,  nntO  aioosed  by  some  aotioa  of 
oongrsM.  Bnt  If  ouugress  cnoe  nndertakes  to  aot^  its  regulations  aro  an* 
premat  PrnMi^flvtmia  t.  WhMmg  emd  Bdmud  BMfft  Cl».»  18  How.  (U.  8b) 
615;  ITMmI  8toU$  t.  Owmdm.  12  FM.  72;  JTaw  Tmrh  t.  JIUm,  11  U.  lOSl 
Stacy  on  Oonst*  seo.  1078^  and  note. 

Powaa  OF  Scan  oraa  Natuuiui  Biraisforliiepsiposaof  Mlhoridhf 
pablio  woriu,  aad  the  inability  of  psfsona  I^Jmed  to  leoofw  ttsntet  Sat 
XcMidHf  ▼.  AsWW  Si  ^SL  Daa*  80^  aad  aolai  J7alM»r  t.  IMoa  Oi^  SB  li. 


OASES 


SUPEEME  COURT 


or 
VLOBIDA. 


SiBWABT  V.  FftBEnXHr. 

[1  FbOBIBA,  10.] 

1m  OunRBunro  IncBUMHirv  Coubt  oak  not  OoiramiE  Osm  Pm  lo  Ks* 
OLraioy  ov  Anothkb,  bat  most  look  at  the  whole  to  p«foei?o  tho  dedgs 
of  the  maker  of  it. 

MoBSOAOB  Gimr  by  Maker  of  Notbs  to  Aoooinioi»ATioir  Ihdobsirs 
thereoDy  oonditloned  to  be  Toid  if  the  drawer  pays,  hat  itlpiilatliig  far- 
ther that  if  the  maker  shall  fail  in  the  pajrment  of  the  notes,  or  sailiBr 
them  to  renudn  oTerdae,  "in  whoeever  hands  the  same  be  found, **  thai 
the  indoners  on  affidavit  of  non-payment  shall  be  permittsd  to  fofeokMN^ 
li  not  a  mere  personal  oorenant  of  indemnity,  bat  made  to  seoore  the 
payment  of  the  notes  in  addition,  and  may  be  sssigned  by  snoh  la* 


IlMttOMZllTOFKOTS  SaOUlUBD  BT  MOBTOAOB,  CaRBTW  WITH  ItTBM  IfOBf- 
OAOB  AS  A  GkNXEAL  BuLI. 

QvAUviiD  TsDoasEMEST  WILL  PAfls  Aht  InTSBin  that  woold  pass  by  • 

general  or  fall  indoraement. 
IiTBUJNXATiGir  OB  Bbasitiib  Afpabbht  OK  Faoi  OF  Dksd  does  not  of 

itself  avoid  itb    To  prodaoe  this  e£DBct  it  mast  be  shown  to  have  been 

done  onder  oiroamstanoes  that  the  law  does  not  wanrant. 
Dbfikbbb  kot  Baissd  in  Pleadings  abe  Ck>KsiDEBBD  Waivbd,  espeoiaQy 

■ooh  as  are  oonneoted  with  the  facts  of  the  case. 

OOVBS  WIUi  KOT   PBESITiai  A    STATE  OF  FACn    iKJVBlOini  l»  FaIB  DbAI^* 

nro  and  common  honesty. 

PgiTi'ioii  to  f oiedose  a  mortgage  giyen  hj  Pxeston  to  Oanj 
and  others,  to  seoore  them  from  liabOity  as  sureties  on  certain 
promissoxy  notes  they  had  indorsed  in  blank  for  him.  The 
notes  were  indorsed  **  without  reconrse"  hj  Oanj  and  the  otfaem 
to  the  appellant.    This  mortgage  was  afterwatds  assigned**  with* 
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out  lecourse"  1>7  Carey  and  the  others  to  Stewart,  the  petitioner 
and  appellant.  The  defendant  objected  to  the  foreclosure  on 
the  ground  that  the  mortgage  was  a  personal  covenant  of  in- 
demnity and  not  assignable.  The  objection  was  sustained.  The 
material  portion  of  the  deed  appears  from  the  opinion.  Tha 
petition  was  dismissed  and  the  petitioner  appealed. 

8.  W.  Carmack^  for  the  appellant 

T,  H.  Magner,  contra. 

By  Court,  Baltzsll,  J.  This  is  an  appeal  from  a  judgment  of 
the  late  superior  court  for  the  county  of  Qadsden,  rendered  on  a 
petition  filed  by  appellant  to  obtain  tiie  foreclosure  of  a  mortgage^ 
under  the  statute  "  to  regulate  the  foreclosure  of  mortgages  by 
the  courts  of  common  law,  and  for  other  purposes."  The  plea 
filed  by  defendant  is,  *'  that  the  mortgage  was  executed  and 
delivered  to  Edward  Carey  and  others,  to  indemnify  them  as  in- 
dorsers  on  certain  notes  therein  named;  that  it  was  intended  by 
the  terms  thereof  to  operate  only  as  a  personal  covenant  of  in- 
demnify, and  therefore  not  subject  to  the  operation  of  the  assign- 
ment set  forth  in  the  petition,  nor  does  the  assignment  convey 
such  an  interest  as  would  give  him  the  right  to  foreclose  against 
the  respondent." 

An  examination  of  the  deed  will  at  once  show  the  fallacy  of 
the  position  that  it  was  given  for  indemnity  merely.  It  is  true 
the  recital  of  the  instrument  expresses  its  "  purpose  to  be  the 
securing  Carey  and  the  other  indorsers  from  any  damage,  loss, 
or  liability,  in  consequence  of  their  indorsements,"  but  the  con- 
veyance is  made  subject  to  **  the  conditions  and  stipulations, 
that  if  Preston  shall  pay  all  and  each  of  the  notes  as  they  be- 
come due,  and  not  maJce  default  in  any  of  them,  then  the  above 
obligation  to  be  void,  and  the  tiUe  thereby  conveyed;  and  it  was 
further  expressly  stipulated,  that  if  Preston  shall  fail  in  pay- 
ment of  said  notes  and  suffer  the  same  to  be  protested,  or  to  re- 
main overdue  in  whosoever  hands  the  same  be  found,  then  the 
said  Carey  and  others,  on  making  affidavit  of  such  non-payment, 
and  the  amount  thereof,  shall  be  permitted  to  foreclose  tha 
mortgage,  take  out  execution,  and  bring  to  sale  the  said  negroes, 
or  any  portion  necessary  to  the  payment  of  the  sum  due,  not- 
withstanding said  sum  may  not  have  been  paid  or  any  pari 
thereof,  by  said  Carey  and  others." 

We  are  not  permitted  in  the  construction  of  this  or  any  other 
instrument,  to  consider  one  part  to  the  exclusion  of  another, 
bat  must  look  at  the  whole  to  perceive  the  design  of  the  makef 
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of  it.  Indenmity  was  certainly  its  purpose,  but  there  was  an 
object  beyond  this,  plainly  expressed,  by  which  indeed  it  was  to 
be  accomplished,  which  was  to  provide  for  "  payment  of  the 
notes,''  and  payment  *'in  whosoever  hands  the  same  might  bo 
found/'  It  is  on  payment  alone  of  the  notes  that  the  ''  tiil& 
conveyed  and  the  obligation  are  to  be  void,"  and  extraordinary 
means  are  provided  to  coerce  payment  even  before  the  indorsero 
sustain  any  damage.  Now  if  indemnity  had  been  the  sole  ob- 
ject, these  provisions  would  have  been  excluded,  and  others  in* 
troduced  to  the  effect  that  the  title  and  obligation  should  be 
void  on  the  indorsers'  being  relieved  or  released  from  their 
responsibility.     Such  however  is  not  the  case. 

It  is,  then,  in  the  opinion  of  the  court,  not  a  mortgage  of  in- 
demnity to  the  indorsers  merely,  but  to  secure  the  payment  of 
the  notes,  in  addition.  The  decision  of  this  point  carries  with 
it  the  other  one  taken  by  defendant's  counsel  dependent  upon 
it,  that  being  for  indemnity  merely,  the  mortgage  was  not  as- 
signable. As  a  general  rule,  the  indorsement  of  the  notes  se- 
cured by  a  mortgage,  carries  with  it  the  mortgage;  this  has  not 
been  denied  in  argument,  and  it  has  not  been  deemed  necessary  to 
cite  authorities  in  support  of  it.  In  the  present  case  there  is  an 
indorsement  by  Carey  and  others,  to  the  plaintiff,  ''without  re- 
course," and  we  proceed  to  inquire  as  to  its  effect  upon  the 
transfer  of  the  mortgage.  *  'A  qualified  indorsement  in  no  respect 
affects  the  negotiabiliiy  of  the  instrument,  but  simply  qualifiee 
the  duties,  obligations,  and  responsibilities  of  the  indorser  result- 
ing from  the  general  principles  of  law.  Thus,  for  example,  an 
indorsement  of  a  note  to  A.,  without  recourse,  will  not  restrain 
the  negotiability  of  the  note,  but  will  simply  exclude  any  r&- 
sponsibility  of  the  indorser  on  the  non-acceptance  or  non-pay- 
ment thereof:"  Story  on  Prom.  Notes,  160,  sec.  146.  The  form 
of  such  an  indorsement  best  expresses  its  nature  and  character: 
**  James  Atkins  sans  recours,  or  James  Atkins  with  intent  only 
to  transfer  my  interest,  and  not  to  be  subject  to  any  liability  in 
case  of  non-acceptance  or  non-payment:"  Story  on  Notes,  149; 
Chi^ty  on  Bills,  250,  251. 

Whatever  interest,  then,  would  pass  by  a  general  or  full  in- 
dorsement, it  seems,  will  pass  by  a  qualified  indorsement.  If 
xighi  in  this  respect,  the  indorsement  in  this  case  carried  with  it 
the  right  and  interest  of  the  mortgage,  as  it  certainly  did  the 
light  to  the  note  itself.  This,  however,  is  not  so  material,  as 
there  is  a  direct  assignment  and  transfer  of  the  mortgage  by 
Cvtrf  Hnd  others,  the  grantees,  to  the  plaintiff.    It  is  alleiaredt 
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that  this  is  inTalid,  on  account  of  the  erasure  of  the  words 
*'  Bank  of  Columbus,''  and  interlineation  of  the  name  of  plaint- 
iff; but  the  law  is  too  well  settled  to  admit  of  controversj  on 
this  point.  ''An  interlineation,  or  erasure,  apparent  on  the  faoe 
of  the  deed,"  says  Story,  J. ,  in  the  case  of  Speak  et  al.  y.  The  United 
States y  9  Cranch,  28,  **  does  not,  of  itself,  avoid  it.  To  produce 
this  effect,  it  must  be  shown  to  have  been  done  under  circumstances 
that  the  law  does  not  warrant:"  3  Cond.  Bep.  244.  In  that  case, 
the  facts  were  distinctly  put  in  issue  by  the  plea  of  non  est /actum, 
whereas  in  the  case  under  consideration,  there  is  neither  aver- 
ment nor  proof  that  the  alteration  was  illegally  or  improperly 
made.  We  might  here  close  our  examination  of  the  case,  hay* 
ing  disposed  of  the  objections  raised  by  defendant  in  his  pleading, 
•nd  show  a  clear  and  sufficient  right  in  the  plaintiff  to  recover. 
All  other  defenses,  according  to  the  rules  of  pleading,  are  con< 
aidered  as  waived,  especially  such  as  are  connected  with  the 
facts  of  the  case;  and  the  rule  in  this  respect  is  founded  upon 
principles  of  justice  and  propriety.  Where  a  defense  is  made 
in  appropriate  season,  the  opposing  party  may  prepare  to  meet 
it,  to  explain  and  remove  whatever  may  be  prejudicial  to  hiv 
4sase.  But  when  made  at  an  unsuitable  time,  it  may  surprise 
and  if  received,  do  injury  and  injustice. 

With  these  remarks,  we  proceed  to  notice  objections  urged  in 
this  court  by  defendant's  counsel  with  great  z^,  and  on  which 
great  reliance  has  been  placed,  which  though  not  presented  bj 
the  defense  below,  it  may  be  more  satisfactory  to  have  consid* 
«red.  **  That  the  mortgage  was  made  and  delivered  upon  a  state 
of  droumstances  which  afterwards  became  changed  and  altered, 
and  to  effect  purposes  afterwards  abandoned,  and  that  in  truth 
the  deed  was  delivered  upon  conditions  not  performed.  The 
notes  were  indorsed  by  them  without  recourse,  that  indorse- 
ment was  contemporfineous  with  the  making  of  the  notes  in 
point  of  law,  and  thus  evinces  an  entire  change  of  the  original 
design  of  the  parties.  In  argument  it  was  said  that  Garey  and 
others,  never  were  bound,  they  did  not  become  liable  on  Pres- 
ton's account,  they  never  were  sureties  at  all,  they  never  run  any 
risk  on  his  accoimt." 

If  all  this  be  true,  it  was  certainly  most  material  to  Preston's 
defense;  it  must  have  been  known  to  him  at  the  time  of  filing 
his  plea,  and  his  failure  to  rely  upon  it,  if  not  entirely  at  variance 
with  its  existence,  to  say  the  least,  is  wholly  inexplicable.  The 
position  **  that  Garey  and  others,  were  never  sureties  nor  liable 
on  Preston's  account,  nor  run  any  risk  for  him,"  is  rather  broad. 
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considering  the  character  of  the  deed  and  its  provisions,  declar- 
ing expressly  that  they  had  indorsed  for  him,  and  had  become 
his  securities.  The  other  points  are  based  on  the  assumption 
that  **  the  indorsement  of  Carey  and  others,  was  contemporane- 
ous with  the  making  of  the  notes  in  point  of  law,"  and  that 
Preston  deriyed  no  benefit  or  advantage  froDi  it. 

Such  a  presumption  would  be  a  very  forced  one,  opposed  as  it 
is  to  the  recital  of  the  deed,  declaring  that  they  had  indorsed  in 
blank,  to  its  objects  and  purposes — its  delivery  and  possession 
by  plaintiff,  and  the  direct  object  and  end  of  Preston  in  making 
and  procuring  them  all.  The  notes  are  payable  at  either  of  the 
banks  in  Columbus,  and  were  obviously  designed  for  discount. 
The  fact  of  the  indorsement  shows  that  he  could  not  get  money 
on  his  own  credit,  or  the  discount  without  indorsers  may  have 
been  against  the  rules  of  the  bank;  hence  he  procured  them — 
that  he  could  not  get  it  on  indorsement  alone;  hence  he  gave  a 
security  on  property.  Now  that  Preston,  after  completing  his 
arrangement  and  before  presenting  the  notes  for  discount,  should 
have  filled  up  the  indorsement  so  as  to  destroy  the  liability  of 
the  indorsers,  is  wholly  incredible;  the  more  so  if  the  effect  of 
the  act  were  to  invalidate  the  mortgage  also.  He  would  then, 
according  to  the  argument  of  defendant's  counsel,  have  pre- 
sented his  notes  for  discount  with  no  security.  But  if  the  in- 
dorsement was  of  no  use  to  him  nor  the  mortgage  either,  why 
not  destroy  them  and  substitute  his  individual  note  in  their 
place?  He  certainly  could  not  in  honesty  and  fairness  haye 
presented  a  note  secured  apparently  with  indorsement  and  mort- 
gage, for  discount,  which  he  knew  at  the  time  to  be  invalid  and 
worthless.  We  will  not  presume  a  state  of  facts  so  injurious  to 
fair  dealing  and  common  honesty.  On  the  contrary  the  fair  and 
rational  inference  is,  that  these  instruments  were  made  for  an 
object  which  was  attained,  and  that  they  were  of  use  to  him. 
The  fair  presumption  is,  that  the  notes  were  discounted  whilst 
the  indorsements  were  in  blank,  on  the  faith  of  them  and  the 
mortgage,  and  that  the  indorsers  either  took  them  up  by  pay- 
ment or  otherwise,  and  afterwards  transferred  them  to  the  pres- 
ent holder,  he  taking  them  with  the  qualified  indorsement;  or 
that  the  indorsers,  the  notes  having  been  discounted  at  bank, 
bargained  for  their  exoneration  from  the  indorsement  by  giving 
an  assignment  of  the  mortgage,  an  arrangement  which  they  had 
a  tight  to  make,  and  which  Preston  could  not  object  to,  as  by  it 
his  purpose  of  saving  his  indorsers  through  means  of  a  deed 
made  expressly  for  that  object,  was  fully  attained 
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We  hare  seen,  however,  that  the  e£fect  of  the  qualified  in- 
dorsement was  to  transfer  the  right  and  interest  of  the  mort- 
gage, so  that  the  effect  would  be  the  same,  whether  the  indorse- 
ment was  filled  up  contemporaneously  with  the  note  or  after- 
wards. If  the  bank,  or  party  negotiating  the  notes,  dispensed 
with  the  indorsement,  so  far  as  to  take  it  without  recourse,  their 
design  must  have  been  to  rely  on  the  mortgage;  and  from  the 
fact  that  it  was  not  discharged,  or  in  any  way  canceled,  but 
placed  on  the  record  found  in  possession  of  plaintiff,  the  infer- 
ence is  conclusive  that  Preston  regarded  it  as  valid,  and  a  sub- 
sisting security.  Strong  as  the  above  positions  are,  they  are 
fortified  by  the  fact  that  credits  appear  on  the  note  for  moneys 
received  by  plaintiff  of  defendant,  to  nearly  half  his  indebted- 
ness. We  fully  concur  in  the  position  taken  by  defendant's 
counsel,  that  the  mortgage  created  a  trust  for  the  payment  of 
the  notes,  and  that  Oarey  and  others  might,  in  a  proper  case, 
have  been  decreed  to  allow  the  use  of  their  names,  if  necessary 
to  a  suit,  to  have  the  mortgaged  property  applied  to  their  pay- 
ment. This  was  not  necessary  in  this  case,  as  they  have  as- 
signed their  mortgage  to  plaintiff. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
court  below  was  erroneous,  and  should  be  reversed.  It  is  there- 
fore considered  by  the  court,  that  the  judgment  of  the  superior 
court  be,  and  the  same  is  hereby  reversed  and  set  aside,  with 
costs.  And  it  is  further  ordered,  that  this  case  be  remitted  to 
the  circuit  court  for  the  county  of  Gadsden,  for  further  prooeed- 
ings  to  be  had  in  conformity  to  this  opinion. 

Judgment  reversed. 

CToNSTRUonoN  Dkpends  upon  iHTXimoN  AS  Gathkbbd  rsoM  Whole  hx- 
BTRUMKKT:  iStcUe  ▼.  Page^  40  Am.  Deo.  608.  See  also  Waimm  v.  JStoine,  14 
Id.  669;  Singleton  v.  Carroa,  22  Id.  05. 

AssioMMXNT  or  Debt  Cabbiis  Mortqaob  Sbouritt  with  It:  Lawremct  ▼• 
Knapp,  I  Am.  Deo.  42. 

SraciAL  Indorsement  Transfers  Propbbtt  in  Note,  without  Impiliiiig 
lU  negotiable  quality:  Riee  v.  Steamy  8  Am.  Dec.  129. 

AiiTKRATioN  or  INSTRUMENT,  Efteot  OF:  See  Connor  v.  Bottik,  40  Am. 
Dea  69;  MedUn  t.  Plaile  Co.,  Id.  135;  Inglkh  r.  Brenemtm,  41Id.  98. 

QBjEono»8  NOT  Taken  Below  wUiL  not  be  Comsii>eeed  oh  AmAU 
CmmpbeU  t.  WaUaee^  87  Am.  Deo.  219;  WaOaoe  ▼.  GaOiM,  80  Id.  860;  Mmt 
ik^  y.  Webb,  ILitti;  Clark  r.Siaie.  40  Id.  4aiiLewUr.Bmkqfi^..U.4aik 
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WhTTAEEB  V.   MOBRISON. 

[1  TUOtODA,  35.] 
DVI  DiUOXNGB  BT  HOLDKB  TO  OBTAIN    PaTMSKT  TBOM    MaKIB  U  ft  OOD- 

dition  precedent,  on  which  the  liability  of  the  indoner  depends,  vid 
mnst  be  prored  to  enable  the  party  to  recover. 

Pboof  of  Dxmand  and  Notics  must  not  Rut  on  Mxbb  Invebsngb  or 
light  presnmptionB,  bat  mast  be  of  a  stronger  and  more  affirmative  eliar- 
acter. 

RiAflONABLB  NonOB  18  A  GoMPOUND  OF  Law  AND  Faot;  bttt  when  the 
facta  are  clearly  ascertained,  becomes  a  qnestion  of  law,  and  is  to  be  de- 
cided by  the  court. 

Fboov  or  Demand  and  NonoB  or  Dishovob  is  iNsmmciBNT  where  the 
notary  testifies  that  it  was  his  invariable  habit  to  give  notice,  and  be- 
lioves  that  he  gave  it  in  this  case;  bat  that  he  ooald  recollect  no  ciroam- 
stance  as  to  the  present  instance,  and  had  no  recollection  except  from 
the  papers  shown  him,  and  winds  ap  his  testimony  by  saying  that  the 
answers  he  gave  were  not  from  knowledge  or  recollection,  bat  from  hia 
habits  of  doing  basinesa. 

PATmNT  OB  PBOMm  TO  PaT  BT  InDOBSXB  WaIVBS  NoTIOB  or  DiSHONOB 

if  naade  after  fall  knowledge  of  the  maker's  defaolt;  bat  the  promise 

most  be  clear,  explicit,  and  anconditional,  and  the  facts  of  sach  a  natars 

as  to  clearly  warrant  the  presamption  of  a  waiver. 
Idbm.— Pabt  Patxknt  bt  Indobseb,  not  Rzplainxd  OB  QuAunxD  hj 

any  aooompanying  dronmatancea,  is  saffioient  evidence  of  a  waiver  of 

notice  of  dishonor* 
InMttSBB  DOBS  NOV  Waivb  KonoB  BT  Pabt  Patmbnt  as  Aobbt  d  the 

maker;  altboogh  it  waa  oreditsd  en  the  note  as  a  payment  by  the  in- 


PniSUMPTIIMIS  GAH  OITLY  SXAND  WHXN  OOMPATDLB  WITB  CONDOOT  of  thoas 

to  whom  it  may  be  aoaght  to  apply  them;  and  still  more  moat  give  place 
when  in  oonfliot  with  dear,  diatinot,  and  convincing  proof. 
Indobsbb  Onob  XhaoHABOBO  BY  Want  of  KoncB  ob  Laohbs  is  always 
dlsohaiged,  and  he  can  not  again  be  rendered  liable  exoept  by  aome  vol- 
vntary  act  or  agreement.  If  an  aot^  it  most  be  dear  and  aneqaivocal, 
and  incapable  of  explanation  or  qaalifioation;  if  an  agreement,  it  mast 
be  80  dear  that  a  new  promise  is  inferred,  and  the  original  liabilitiea  by 
force  of  thia  new  promise  inonrred  anew. 

AvnuL  from  Leon  saperior  court    The  opinion  stfttee  the 


J.  and  L,  Branchy  for  fhe  appellant. 

T,  H,  Hagner,  contra. 

By  Court,  HAWKn»,  J.  AwumpaU  1>7  the  appellee,  Horrieon, 
aa  the  indorser  of  the  following  promissory  note,  against  the  ap- 
pellantf  Whitaker,  as  an  indorser  thereof: 

No.  — •  Tallahassbb,  August  18, 1837. 

Siztj  days  after  date,  I  promise  to  pay  to  the  order  of  Thomai 
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Brown,  at  the  Central  Bank  of  Florida,  thirty-fiye  hundred  dol« 
lars  and  —  cents,  value  reoeiyed.  William  Maseb, 

"  $3500.  Per  L.  P.  Taylor. 

"Indorsed:  Thomas  Brown,  Bichard  Whitaker,  William 
Mailer,  per  L.  P.  Taylor." 

"  May  10, 184a— Bec'd  from  B. Whitaker  on  ace.  $1406.61-100 
dolls.  H.  L.  B.  May  10, 1838;  Bec'd  on  ace.  $891.75— rec'd 
24th  March,  1838." 

The  declaration  contains  a  count  on  the  note,  setting  out  the 
indorsement  from  Brown  to  Whitaker,  and  from  him  to  the 
plaintiff,  and  the  usual  money  counts.  It  also  avers  that  the 
note  sued  upon,  was  duly  presented  to  Maner,  the  maker,  and 
payment  demanded,  which  was  refused,  and  that  (the  appellant) 
Whitaker  had  notice  thereof.  The  defendant  pleaded  nan 
assumpsit,  issue  joined,  and  a  verdict  was  rendered  for  the 
plaintiff. 

In  support  of  his  action,  the  plaintiff  offered  in  evidence  the 
original  note  and  protest.  John  J.  Bowles,  a  witness  for 
plaintiff,  testified  to  the  truth  of  the  facts  as  set  forth  in  the 
protest,  viz. :  That  he  duly  presented  for  payment  the  note  sued 
upon,  at  the  time  it  fell  due,  at  the  Central  Bank,  where  it  was 
made  payable,  which  was  refused;  that  it  was  his  invariable 
habit  to  give  notice  to  indorsers,  when  a  note  was  protested  by 
him;  in  case  they  lived  in  town  to  give  personal  notice,  and  if 
in  the  country,  directed  to  the  nearest  post-office.  Believes 
that  notice  was  given  to  the  indorser,  Whitaker,  through  the 
post-office,  directed  to  Tallahassee,  the  one  at  which  he  received 
his  letters;  that  it  was  his  habit  to  make  a  memorandum  on  the 
copy  of  the  protest  kept  by  him,  and  not  on  the  one  now  ex- 
hibited. That  this  copy  was  lost.  That  he  did  not  remember 
an  instance  in  the  whole  course  of  his  life,  in  which  he  failed 
to  give  notice,  on  refusal  to  pay  by  the  maker.  That  his  usual 
way  of  doing  business,  induced  him  to  believe  that  notice  was  given 
defendant,  but  could  recollect  no  circumstance  about  this  case, 
and  that  he  did  not  recollect  to  have  put  a  notice  in  the  pctet- 
office  for  Whitaker,  or  to  have  presented  the  note  and  demanded 
payment  thereof.  That  he  had  no  recollection  of  the  matter 
whatever,  except  from  the  papers  shown  him.  That  he  re<*ol- 
lected  to  have  put  letters  containing  notice  of  notes  falling  due, 
or  of  protest,  in  the  post-office  for  defendant,  but  had  no  recol- 
lection of  this  case.  That  the  answers  which  he  had  given  were 
not  from  knowledge  and  recollection,  but  from  his  habits  of 
doing  business,  and  that  he  had  no  knowledge  as  to  the  post- 
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oiBce  of  defendant,  and  that  he  did  not  then  know  wheie  he 
resided.  Heniy  L.  Butgers,  also  sworn  for  the  plaintiff,  proved 
the  credit  given  upon  the  note  on  May  18, 1838,  and  that  he  re- 
ceived the  money  from  the  defendant,  Whitaker. 

On  the  part  of  the  defendant,  Leslie  A.  Thompson  was  called, 
who  testified  that  he  was  cashier  of  the  Central  Bank  at  the 
time  of  the  transfer  to  the  Union  Bank.  That  in  1837,  William 
Maner,  the  maker  of  the  note,  was  indebted  to  the  Central 
Bank  in  a  large  sum  of  money,  and  that  it  had  received  from 
Maner  heavy  collateral  securify,  which  was  good.  The  defend- 
ant also  introduced  William  Maner,  the  maker  of  the  note,  who 
testified,  that  the  money  credited  upon  the  note,  as  received 
from  Whitaker,  was  his.  That  he  furnished  Whitaker  with  the 
same,  with  a  request  that  he  would  pay  it  to  the  Union  Bank, 
(at  that  time)  the  holder  of  the  note. 

The  defendant  at  the  trial  prayed  the  court  to  instruct  the 
jury,  that  the  plaintiff  was  not  entitled  to  recover  against  the 
defendant,  because  sufficient  legal  notice  of  the  non-payment 
had  not  been  given  defendant,  nor  due  diligence  used  to  fix  the  in- 
dorser.  This  instruction  the  court  refused  to  give,  and  instructed 
the  jury,  that  due  and  legal  notice  of  non-payment  of  the  note 
sued  on,  was  sufficient  to  establish  the  liability  of  the  defendant 
as  indorser.  The  defendant  excepted,  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed  to  this  court. 

It  is  contended  for  by  the  appellant :  1.  That  upon  the  record, 
the  plaintiff  in  the  court  below  was  not  entitled  to  recover 
against  the  defendant.  2.  That  the  liability  of  appellant  as  in- 
dorser on  the  note  sued  on,  was  extinguished  by  tiie  maker  be- 
coming an  indorser  thereon,  subsequent  to  the  indorsement  of 
defendant,  and  that  no  recovery  could  be  had  against  him  on 
hlH  said  indorsement.  8.  That  sufficient  notice  of  the  non-pay- 
ment of  the  note,  at  its  maturity,  was  not  given  by  the  holder 
thereof  to  defendant,  to  fix  his  liability  as  indorser.  4.  That 
upon  the  evidence,  the  court  should  have  instructed  the  jury, 
that  plaintiff  was  not  entitled  to  recover. 

On  the  part  of  the  appellee,  it  is  contended:  That  the  evidence 
of  notice  to  the  defendant  in  the  court  below,  was  sufficient,  and 
that  due  diligence  had  been  used,  and  that  even  if  not  sufficient. 
Die  payment  by  Whitaker  to  the  bank,  the  holder  previous  to 
the  appellee,  was  an  admission  of  notice,  and  waiver  of  his 
rights  as  indorser  as  to  the  requirement  of  notice  of  the  demand 
upon  the  maker,  and  bis  refusal  to  pay,  and  as  such,  sustained 
the  averment  of  notice  as  set  forth  in  the  declaration.   It  is  also 


630  Whttakeb  u  Morrison.  [Florida^ 

contended  for  the  appeUee,  that  inasmuch  as  the  second  point, 
viz.,  the  xe-indoTsement  to  the  defendant,  was  not  taken  in  the 
court  below,  and  does  not  come  up  to  this  court  in  the  faill  of 
exceptions,  it  is  not  the  prorince  of  this  court  to  notice  it,  and 
adjudicate  thereupon,  and  in  support  of  this  cites  16  Pet.  618. 
The  court  will,  in  their  dedsion,  only  notice  those  points  which 
appear  directly  decisiye  of  the  case. 

The  first  question  is:  Whether  Whitaiker,  the  appellant,  has 
xeoeiYed  due  and  proper  notice  of  the  dishonor  of  the  note  sued 
upon?  And,  secondly:  If  such  notice  was  not  given,  whether 
there  has  been  any  act  on  the  part  of  Whitaker,  amounting  to  a 
wairer  of  proof  of  demand  and  notice  ? 

The  true  and  conect  inquiry,  in  all  cases  of  this  natare,  seems 
to  be,  whether  the  holder  of  the  note  has  made  use  of  due  and 
reasonable  diligence  to  bring  home  notice  of  the  dishonor  of  the 
note,  to  the  party  whose  contingent  liabilify  depends  upon  his 
haying  such  notice.  Due  diligence  on  the  part  of  the  holder  to 
obtain  payment  from  the  maker  being  a  condition  precedent,  on 
which  the  liability  of  the  indorser  depends,  it  is  well  settled 
must  be  proved,  to  enable  the  party  to  recover.  The  attention 
of  the  court  has  been  called  by  the  counsel  for  the  appellant  to 
Chitty  on  Bills,  page  646  (9th  Am.  ed.),  where  it  is  laid  down, 
in  speaking  of  the  requisite  proof  of  the  fact  of  notice  to  the  in- 
dorser, that  the  notice  must  be  '*  proved  precisely,  and  not  left 
to  inference,  at  what  time  and  in  what  manner,  the  letter  (con- 
taining notice)  was  sent.  The  law  in  relation  to  this  matter 
seems  clearly  laid  down.  In  an  action  by  the  indorsee  against 
the  indorser  of  a  bill  of  exchange,  a  witness  testified,  that  either 
two  or  three  days  after  the  dishonor  of  the  bill,  notice  was  given 
by  letter  to  defendant.  Notice  in  two  days  being  sufficient  and 
in  time,  but  notice  on  the  third  too  late.  Lord  Ellenborough 
said:  *'  The  witness  says,  two  or  three  days,  but  the  third  day 
would  be  too  late.  It  lies  upon  you  to  show  that  notice  was 
given  in  due  time,  and  I  can  not  go  upon  probable  evidence, 
without  positive  proof  of  the  fact:"  Byles  on  Bills,  163,  citing 
Lawson  and  another.  Assignee  of  Shiffher,  v.  Sherwood^  1  Stark. 
814. 

In  Hetherington  v.  Kemp,  4  Camp.  N.  P.  192,  the  only  ques- 
tion was,  whether  the  defendant  had  received  due  notice  of 
the  dishonor  of  a  bill  of  exchange.  Lord  Ellenborough  lays 
it  down  in  this  case,  that  even  general  evidence  of  a  course 
of  business,  is  not  sufficient  to  cany  with  it  proof  of  the  dis- 
honor of  a  bill.      The  facts  were  proved,  that  the  phdntifF, 
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after  the  bill  was  due,  wrote  a  letter  containing  a  statement  of 
its  dishonor  to  the  defendant;  that  this  letter  was  put  on  a  table, 
where,  according  to  the  usage  of  his  counting-house,  letters  for 
the  post  were  always  deposited,  and  that  a  porter  carried  them 
from  thence  to  the  post-ofiSce.  But  the  porter  was  not  called, 
and  there  was  no  evidence  as  to  what  became  of  the  letter  after 
it  was  placed  upon  the  table. 

In  Flack  Y.  Oreen^  8  Gill  &  J.  475,  it  was  proposed  to  give 
in  evidence,  and  prove  as  to  the  giving  of  notice,  '^that  it 
was  the  invariable  and  uniform  practice  of  the  indorser's  house 
and  counting-room,  to  which  the  notices  had  been  directed,  to 
forward  such  notices  immediately  upon  their  receipt,  and  the 
witnesses,  who  were  employed  in  such  counting-room,  had  no 
doubt,  and  believed  from  the  course  of  their  business,  that  they 
had  forwarded  one  of  the  notices  to  the  other  indorser."  This 
being  the  only  evidence  adduced  as  to  the  notice  of  dishonor,  it 
was  ruled  out  in  the  court  below  as  being  incompetent  and  inad- 
missible, and  the  opinion  of  the  court  below  was  sustained  by 
the  court  of  appeals  of  the  state  of  Maryland.  From  these  and 
the  general  current  of  authorities,  there  seems  no  doubt  that 
proof  of  demand,  and  notice  of  dishonor  of  a  bill  or  note,  must 
not  rest  on  mere  inference  or  light  presumptions,  but  must  lie 
of  a  stronger  and  more  affirmative  character. 

Seasonable  notice  is  a  compound  of  law  and  fact;  but  when 
the  facts  are  clearly  ascertained,  becomes  a  question  of  law,  and 
is  to  be  decided  by  the  court:  Van  Hoesen  v.  Van  Ahfrpie,  8 
Wend.  76;  Williams  v.  The  Bank  of  the  UhUedStaies,  2  Pet.  100, 
The  facts  in  this  case  are  of  a  nature  as  to  render  them  a  ques- 
tion of  law.  The  inquiry  now  arises,  was  Che  proof  of  notice, 
in  the  court  below,  of  a  character  to  bring  it  within  the  purview 
and  spirit  of  the  rules  of  evidence  as  laid  down,  as  to  the  req- 
uisite notice  to  be  given  in  oases  of  dishonor  of  a  bill  or  notef 
Rowles,  the  sole  witness  as  to  the  notice,  testifies  that  it  was 
his  invariable  habit  to  give  notice,  and  believes  that  he  gave  it 
in  this  case— that  he  could  recollect  no  circumstance  as  to  the 
present  instance — and  had  no  recollection  except  from  the  papers 
Hnown  him;  and  winds  up  his  testimony  by  saying,  that  the  an- 
swers he  gave  were  not  from  knowledge  or  recollection,  but  from 
his  habits  of  doing  business.  His  evidence  is  based  on  belief, 
without  knowledge  or  recollection,  and  that  belief  arising,  too, 
from  the  simple  incident,  ]iis  habit  of  doing  business;  and  in- 
deed, by  a  close  inspection,  it  seems  but  little  more  than  vague 
conjecture,  or  at  most,  slight  presumption.     The  law  requires 
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something  of  a  more  explicit  and  definite  character,  and  we  are 
dearly  of  opinion  that  the  court  below  erred  in  not  giTing  the 
instmction  as  prayed  for  by  the  defendant's  counsel,  as  to  the 
insufficiency  of  the  testimony  in  relation  to  the  notice. 

The  next  question  remaining  for  the  consideration  of  the 
court  is:  whether,  as  contended  for  by  appellee,  there  has 
been  a  waiver  of  want  of  notice,  or  laches  of  the  holder  of  the 
note,  by  the  appellant — ^that  payment  by  Whitaker  was  a  direct 
admission  of  notice.  To  support  the  affirmatiye  of  this  prop- 
osition, the  appellee  relies  on  the  evidence  of  Butgers,  while  the 
«  appellant  assumes  the  negative,  and  endeavors  to  rebut  the  evi- 
dence of  Butgers  by  that  of  Maner. 

There  can  be  no  doubt  that  payment  on  a  note  or  a  promise 
to  pay,  after  full  knowledge  of  the  default,  precludes  a  party 
making  one  or  the  other  from  insisting  on  a  want  of  notice;  but 
the  promise  must  be  clear,  explicit,  and  unconditional,  and  the 
facts  of  such  a  nature  as  to  clearly  warrant  the  presumption  of 
a  waiver;  and  in  2  Stark.  Ev.  272,  it  is  said  that  part  payment 
amounts  to  the  strongest  of  all  evidence  as  to  waiver,  affording 
presumptive  proof,  that  all  things  have  been  rite  acta:  Vaughan 
V.  Fuller,  2  Stra.  1246;  S.  a,Bull.  N.  P.  276;  Blesard  v.  Hirst, 
6  Burr.  2670;  Thornton  v.  Wynn,  12  Wheat.  188;  DrinMe  v. 
Thome,  16  Johns.  162  [8  Am.  Dec.  302];  Gregory  v.  AHen,  1 
Mart.  &  Y.  74.  Judge  Story,  in  speaking  of  the  doctrine  of 
waiver,  says:  '*  If  he  makes  such  a  waiver  in  ignorance  of  facts, 
he  will  not  be  bound  thereby — ^but  if  with  full  knowledge,  he 
will.  Indeed,  a  promise  by  the  party  entitled  to  notice,  to  pay 
the  bill,  is  deemed  a  full  and  complete  waiver  of  the  want  of 
notice,  and  payment  of  part  of  the  money  due  on  the  bill  will 
have  the  same  effect.  But  then  in  all  cases  of  this  sort,  the 
promise  mtist  be  unequivocal,  and  amount  to  an  admission  of 
the  right  of  the  holder;  or  the  act  done  must  be  of  a  nature 
clearly  importing  a  like  admission  of  his  right.  If  it  be  defect- 
ive in  either  respect,  or  if  it  be  a  conditional  offer  of  payment, 
then,  and  in  such  case,  the  holder  has  no  right  to  insist  upon  it 
as  a  waiver:"  Story  on  Bills,  363-866;  Cayuga  Bank  v.  DiU,  5 
Hill,  403.  The  part  payment  of  a  note  not  explained  or  qual- 
itlud  by  any  accompanying  circumstances,  will  be  held  to  be 
sufficient  evidence  of  waiver  of  notice:  Stoiy  on  Prom.  Notes, 
450;  and  on  page  454  of  the  same  work,  he  lays  it  down  among 
the  cases  which  will  not  constitute  sufficient  excuse  for  the  want 
of  due  notice  of  the  dishonor  of  a  note,  where  the  maker,  in 
contemplation  of  his  inability  to  pay  the  whole  note  at  matur- 
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ity,  has  lodged  money  with  the  indoraer  for  part  payment 
iborcof ,  when  due. 

The  evidence  of  Butgers^  certainly  makes  out  a  prima  facie 
case  of  payment,  with  its  legal  consequences,  on  the  note  by 
Whitaker,  and  bat  that  it  is  rebutted  by  the  direct  and  positive 
evidence  of  Maner,  would  entitle  the  appellee  to  all  the  benefits 
arising  from  a  waiver  on  the  part  of  Whitaker,  were  it  shown 
likewise  that  the  payment  was  not  made  under  a  mistake  or  ig- 
uoronce  of  facts.  But  Manor's  testimony  is  dear  and  direct;  he 
says  that  the  money  was  his,  not  Whitaker's,  and  paid  in  accord- 
ance with  his  request;  and  we  think,  that  this  evidence,  using 
the  words  of  Judge  Stozy,  so  "  qualifies  and  explains"  the  trans- 
action, as  to  preclude  all  idea  of  an  actual  or  intended  waiver, 
on  the  part  of  Whitaker.  There  was  no  evidence  showing  a 
promise  of  payment,  on  the  part  of  Whitaker,  and  the  bare  fact 
of  his  delivering  the  money  is  not  enough — as  to  this,  Whitaker 
seems  to  have  acted  as  the  mere  agent  of  Manor,  and  it  would 
be  at  variance  with  all  ideas  of  justice,  explained  as  the  occur- 
rence is,  that  Whitaker,  acting  in  the  capacity  of  an  agent 
simply,  should  be  rendered  subject  to  legal  liabilities,  by  the 
virtual  act  of  his  principal.  Liabilities  for  the  acts  of  others 
may  be  created  either  by  a  direct  authority  given  for  their  per- 
formance, or  it  may  flow  from  the  adoption,  or  in  some  instances 
from  acquiescence  in  those  acts.  But  presumptions  can  only 
stand  when  they  are  compatible  with  the  conduct  of  those  to 
whom  it  may  be  sought  to  apply  them;  and  still  more  must  give 
place,  when  in  conflict  with  clear,  distinct,  and  convincing  proof: 
Fresh  v.  Oilsan,  16  Pet.  331. 

Could  Whitaker,  by  any  possibility,  recover  the  money  in- 
dorsed upon  the  note  in  an  action  for  so  much  money  paid  for 
the  use  of  Manor?  It  is  true  the  payment  inured  to  the  bene- 
fit of  Whitaker,  in  lessening  his  liability  pro  tanto  upon  the 
note;  but  a  payment  by  anybody  else  would  have  the  same 
effect,  and  we  can  not  think  that  there  existed  that  privity  be- 
tween Manor  and  Whitaker,  as  to  have  produced  that  identity 
contended  for  by  the  appellee.  The  evidence  of  Butgers  does 
not  extend  beyond  the  receiving  of  the  money  from  Whitaker, 
and  his  indorsing  it  by  way  of  credit  upon  the  note;  but  there 
is  no  evidence  to  show  that  Whitaker  intended,  wished,  or  di- 
i*ected  that  the  delivery  of  the  money  should  be  considered  as  a 
payment  specifically  made  by  him,  thereby  renderings  himself 
liable  to  the  legal  consequences  arising  from  the  act.  But  the 
presumptions  which  might  otherwise  arise  in  this  case  Irom  the 
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face  of  the  paper  saa^.  npos,  must  give  way  to  facts  clearly  and 
unequivociiliy  »t&ce^.  in  the  eridenoe  of  Maner;  and  this  court 
can  net  penxdt  the  inferences  arising  from  the  act  of  a  party 
>pposed  in  interest,  howerer  innocently  done,  to  weigh  against 
K>8itiYe  and  direct  proof. 

It  is  a  general  role,  that  an  indorser  once  discharged  by  want 
)f  notice  or  laches  of  the  holder,  is  always  discharged,  and  he 
3an  not  again  be  rendered  liable,  except  by  some  voluntary  act 
or  agreement.  If  an  act,  it  must  be  clear  and  unequivocal,  and 
incapable  of  explanation  or  qualification;  if  an  agreement,  it 
must  be  so  clear  that  a  new  promise  is  inferred,  and  the  original 
liabilities,  by  force  of  this  promise,  incurred  anew.  In  this 
case,  at  least,  the  waiver  should  have  been  established  in  dear 
evidence,  and  not  upon  suppositions  arising  from  the  act  of 
third  persons,  or  the  peculiar  and  adventitious  situation  of  par- 
ties. With  these  views,  the  court  is  of  opinion  that  the  court 
below  erred  in  not  giving  the  direction  to  the  jury  as  prayed 
for,  in  relation  to  due  diligence  and  requisite  notice  on  the  part 
of  the  plaintiff,  Morrison,  and  that  the  facts,  as  before  us,  do 
not  constitute  a  waiver  on  the  part  of  Whitaker,  of  such  diligence 
and  notice,  or  an  admission  of  notice  by  Whitaker. 

It  is  therefore  ordered  that  the  judgment  in  the  court  below 
be  reversed,  and  that  a  venire  de  novo  be  awarded. 

Judgment  reversed,  and  venire  de  novo. 


Law  KEQUian  but  Dub  Diuobncb  in  Ozvnro  Nonas:  ffmeUtm  Ooai  Co. 
^  Rytraont  40  Am.  Deo.  217;  m  to  demand  where  the  note  is  payable  at  a 
tMuik,  see  Cohea  y.  Hunt^  41  Id.  589,  and  note.  The  indoner  of  a  bill  seeking 
to  escape  from  liability  thereon  on  aooonnt  of  the  want  of  notioe  and  dishonor, 
must  allege  that  each  notioe  was  not  given;  an  allegation  that  notioe  was 
never  received  is  not  sufficient:  CnrfU  v.  DeXUr,  42  Id.  666.  The  subject  of 
the  service  of  notice  of  dishonor  is  disoossed  in  Ransom  v.  Mack^  38  Id.  602. 

SuTFiciENCT  OF  NoTiCB  IS  Mattkb  OF  Law  where  the  facts  are  oonceded: 
Ransom  v.  Mack,  38  Am.  Dec.  602. 

NoTicK  OF  Dishonor  kitst  bb  Madb  with  Rbasonablb  Dbokbb  of  Gsa- 
taintt:  Downs  v.  Planters*  Bank^  40  Am.  Deo.  02,  and  note;  as  to  how  fsr 
protest  is  evidence  of  notice,  see  White/ord  v.  BwrckmyeTt  39  Id.  640,  and 
note  referring  to  previous  cases  in  this  series;  BtUtain  v.  Doykstown  Bank,  Id. 
110;   Williams  v.  Putnam,  40  Id.  205,  and  note. 

Proof  of  Noticb  from  Course  of  Business.— Notice  of  dishonor  may 
be  inferred  from  evidence  of  the  cashier  of  a  bank  which  held  the  bill,  to  the 
effect  that  the  bill  and  protest  were  received  by  him  in  the  due  oourse  of  mail 
from  the  place  of  payment,  after  maturity,  and  that  it  was  the  invariable 
custom  of  the  bank  to  notify  the  indorsers  of  the  dishonored  paper  immedi- 
ately upon  the  receipt  of  the  protest:  Bail  v.  Bank qf  Alabama,  42  Am.  Deo. 
649,  and  note;  and  the  memoranda  of  a  deceased  teller,  made  in  the  nsoal 
eourse  of  his  employment,  are  admissible  in  evidence,  in  proving  a  demand 
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i^  him  on  the  mftker  of  *  note^  and  notloe  to  the  sndotier.  And  wh«e  eaoh 
foemoreiKk  are  abbieTUited  and  elliptioal,  an  expert  may  teit^y  as  to  theii 
meaning;  Skddon  t.  Senibam,  40  Id.  271,  and  note. 

WAim  OF  DiMAifi)  AND  NoTiOB:  See  (hve  v.  Vlnk^g^  89  Am.  Deo.  770, 
and  note,  A  waiTer  of  demand  and  notioe  by  the  indoner  to  the  maker  of  a 
«ote,  nneommnnicated  to  the  holder,  ii  not  a  waiver  by  the  indoner  to  the 
Utters  QUugoiw  ▼.  PraUt^  40  !H.  142.  Waiver  ol  demand  ia  provable  by 
fMurol:  H'Mard  v.  Buaadl^  41  Id.  733.  Th«)  mibjeot  of  waiver  by  taking  ae- 
eority  ia  diaoBiaed  in  the  noU  to  Ktmmr  v.  Bm^fitrd.  80  U.  82. 
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Oamsboh  V.  Tbb  JusncBe^  Usb  of  Roll. 

Ok ■  ExKrnroB  n  vof  Lubui  vob  DiTAaTAvrr  of  Co*buoittob»  nnl—  li» 

has  oontrlbnted  th«reto  In  tome  w»y« 
To^  RcooTXB  OK  Admikxrbatiok  Boks^  plaintiff  most  eitabliah  devatttuit 

againit  the  administnton. 

PaBTT    ALUBOOrO   JoXKT    DEVABfAYTS  AGAINST  BOTU  AdMIKIRBAT0B8»   If 

bound  to  prore  mioh  Joint  demuiaivU  on  the  trial,  and  a  Jndgment  againat 
one  of  them  alone,  with  the  return  of  nulla  bona  on  the  JL  /a.  ianied< 
thereon,  fomiahea  no  eridenoe  of  a  detKutavU  by  the  other. 

Debt  upon  on  admmistrafcion  bond.  The  opinion  states  the- 
case.  Verdict  and  judgment  for  the  plaintiff.  The  defendant 
appealed. 

A.  J.  MlOer,  for  the  plaintiflh  in  error. 

WUliam  7.  Chuld,  contra. 

By  Courty  Wabbxb,  J.  This  action  was  instituted,  upon  ail- 
administrator's  bond,  against  Philip  Mantz  and  John  A.  CSam* 
eron,  administrators  of  James  Leveiich,  deceased,  and  their 
securities,  alleging  a  joint  devastavit  by  the  administrators.  To^ 
prove  such  joint  devastavUf  a  judgment  was  offered  in  eyidence, 
and  admitted  in  the  court  below,  obtained  against  Mantz  alone, 
as  the  administrator  of  Leyerich,  together  with  an  execution- 
which  issued  thereon,  and  a  return  of  nulla  bona  by  the  sheriff. 
The  error  assigned  is,  that  the  court  below  held  this  judgment 
against  Mantz  alone  was  evidence  to  authorize  a  recovery  against 
l)oth  defendants  and  their  securities,  on  their  administration 
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iiondy  for  the  amount  of  the  judgment.  The  plaintiffs  allege  a 
joint  devastavU  against  both  administrators.  Does  a  judgment 
against  one  of  them  establish  the  affirmative  of  the  issue?  We 
think  not.  The  allegation  is,  that  the  defendants,  as  administra- 
tors, wasted  and  eloigned  the  assets  of  Leverich.  The  evidence 
is,  that  Mantz  wasted  and  eloigned  such  portion  thereof  as 
eame  into  his  hands;  but  one  executor,  or  administrator,  is  not 
liable  for  the  devastami  of  his  co-executor,  or  administrator,  un- 
less he  has  contributed,  in  some  way,  to  the  devastavU  of  his  com- 
panion: Toller's  Law  of  Executors,  430;  Douglass  v.  SaUerlee, 
11  Johns.  16.  It  was  contended,  in  behalf  of  the  defendants 
in  error,  that  in  the  eye  of  the  law,  co-executors  and  adminis- 
trators are  considered  as  but  one  person.  This  position  is  a 
correct  one  for  many  ptirposes,  and  the  acts  of  one  will  be  con- 
sidered the  acts  of  all,  in  reference  to  the  administration  of  the 
assets;  but  we  think  it  is  well  established,  both  by  reason  and 
authority,  one  co-executor,  or  administrator,  can  not  be  made 
chargeable  with  the  devastavit  of  his  companions,  when  he  has 
not,  in  any  manner,  contributed  thereto.  It  was  also  urged  on 
the  argument  of  this  case,  inasmuch  as  the  suit  was  on  the 
bond,  and  all  the  defendants  parties  to  it,  they  were  all  sureties 
for  each  other,  and  the  plaintiff  was  entitled  to  recover.  The 
answer  to  this  argument  is,  that  the  plaintiff  was  not  entitled 
to  recover  on  the  bond,  in  the  court  below,  until  he  first  estab- 
lished a  devastavit  against  the  administrators,  according  to  law; 
and  having  alleged  a  joint  dwastavU  against  both  of  them,  in 
his  declaration,  he  was  bound  to  prove  such  joint  devastavit  on 
the  trial,  which  he  failed  to  do.  The  judgment  against  Mantf 
alone,  with  the  return  of  tmUa  b<ma  on  the^.ya.  issued  thereon, 
may  have  been  sufficient  evidence  to  charge  Mantz  with  a  de- 
vastavUf  but  it  certainly  furnished  no  evidence  of  a  devastavU 
by  CSameron.  The  liability  of  the  securities  to  an  administra- 
tor's bond  is  not  primary,  it  is  an  ultimate  liability;  and  the 
following  oases  decide,  that  suit  can  not  be  maintained  on  the 
bond,  until  a  devastavU  has  first  been  established  against  the 
administrator  according  to  law:  Jones  v.  Anderson,  4  MoOord, 
118;  Braxton  v.  Winslaw,  1  Wash.  (Ya.)  81;  Call  v.  Baffin,  1 
Gall,  883;  Gordon's  Adm'rs  v.  Frederick,  1  Munf.  1;  FaiuXk  v. 
The  Judge  of  the  County  Court  of  Monroe,  2  Port  688. 

We  are  tiierefore  of  the  opinion,  the  court  below  oommitted 
enor,  in  deciding  the  plaintiff  below  was  entitled  to  reo€ffac  the 
amount  of  the  judgment  rendered  against  Manti  alone.  Lit 
the  judgment  below  be  reversed*  and  a  new  trial  granted. 
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LiAJiiLiTT  or  BzBOinoB  iob  Acts  or  hu  Co-szwnnoE:  See  hmoHsr  y, 
fTinn,  6  Am.  Dm.  007;  BnHkaiamd  t. Brwiikt  11  Id.  883;  BMIoi  T.itatemaii» 
92  Id.  732;  QarU  ▼.  iSitafe,  26  Id.  676;  JoJbMOii  t.  /oAiufln,  29  Id.  72.  Th* 
prino^pAl  OMe  wm  dtod  with  Apptovil  in  Ban  t.  /turtwt,  6  CkL  lOOl 


Dent  u  Kino. 

JuMiiim  kAMsam  Sbtdull  DcRNDAHn  n  m  HioHm  Btidmiot  ov 

Jonrr  lypKBTKBinMS  from  them  to  the  pimintift 
BloHT  TO  GosTRiBUTiOK  ExiBTS  when  a  plaintiif  In  an  aotioiit  «x  caonlraeeii, 

Teooven  Judgment  againet  ■everal  dafeodanti,  and  ona  paye  the  whole 

Judgment. 

J0DOMBKT    AOADfST   SsnOUL   IS  VOT   OOBOLUBITB  OUS   DmDmAHTB  ABB 

IN  j»2UAU  jcrnx;  it  is  only  prvma  facU  eridenoa  of  that  ifglit  and  of 
that  ])oeition. 

km  OF  AoBMT  IS  Act  of  Punoipal. 

Nbw  Tbzal  fob  MiflooNDUCT  OF  JuBT  WILL  KOT  BB  OBAimD»  when,  ifter 
the  Jury  had  been  charged,  and  had  retired  to  their  room,  one  of  their 
body  oame  twioe  into  court,  and  inqnired  of  the  eoort,  then  in  eoeiion, 
as  to  points  InTolTod  In  tlie  oanie.  The  publicity  of  tlie  oomnranloation* 
in  such  a  case,  guards  it  from  all  objection,  as  well  as  all  Impropriety. 

Ihdibitatub  AgsPMiwii'  to  xeooYBr  defendantTs  conizibatoiy 
■hare  of  a  judgment  paid  by  plaintiff.  The  opinion  gfaitea  tlia 
ease.    Judgment  for  plaintaA    Defendants  appealed. 

R.  If.  OharUUm^  for  the  plaintiflh  in  error. 


Bj  Oourt,  NxBBiT,  J.  The  firm  of  King  ft  Ooombe,  the  de- 
fendants in  error,  and  James  P.  Dent,  the  plaintifF,  were  inter- 
estedy  as  part  owners  of  the  steamer  Charles  Downing.  There 
were  also  a  number  of  owners  besides.  Eing  &  Ooombs  were 
the  agents  of  the  company  owning  the  steamer.  She,  requiring 
repairs,  one  WiUink  was  employed  to  repair  her;  and  lumng 
received  a  part  of  his  pay,  detained  the  boat  for  the  balance. 
In  this  state  of  the  case,  Eing  &  Ooombs,  and  James  P. 
Dent  agreed  in  writing  to  pay  the  amount  due  Willink.  A  pari 
of  this  balance  being  paid,  Willink  sued  Eing  ft  Ooombs  and 
Dent,  upon  their  agreement,  and  obtained  judgment  against 
them.  Eing  A  Ooombs,  having  paid  the  judgment,  brought 
suit  against  Dent  for  his  moiety  of  the  debt.  Upon  the  trial, 
pUininflh  read  in  eridence  the  judgment,  and  proved  payment 
of  it  by  themsehes.  The  defendant  introduced  a  witness 
(Willink)*  who  proved  that  Eing  A  Ooombs  and  Dent  were  part 
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owners  of  the  steamer;  that  King  &  Ooombs  were  the  agents  of 
the  company,  and  at  the  time  that  they  and  Dent  assumed  the 
payment  of  his  debt,  "  they  promised  witness,  and  such  was  the 
distinct  understanding  at  the  time,  that  they  would  pay  witnesH 
five  hundred  dollars  on  the  arrival  of  the  boat  at  St.  Augustine, 
and  the  balance  from  the  first  earnings  of  the  boat."  It  waa 
further  in  evidence  for  the  defendant,  that  only  a  part  of  the 
five  hundred  dollars  was  paid,  and  that  Willink  was  not  paid 
out  of  the  first  earnings  of  the  boat.  Under  this  state  of  facts, 
the  defendant  claimed  that  he  was  not  liable  to  contribution, 
because  Willink  was  not  paid  from  the  first  earnings  of  the  boat, 
in  pursuance  of  the  understanding.  The  judge  of  the  court  be- 
low charged  the  jury,  that  the  record  of  the  judgment  against 
plaintiff  and  defendant  was  the  highest  evidence  of  their  joint 
indebtedness  to  Willink;  and  that  the  agreement  of  Dent  and 
King  A  Ooombs  with  Willink,  that  he  should  be  paid  out  of  a 
particular  fund,  could  not  affect  the  case,  as  the  application  of 
the  fund  to  the  payment  of  other  debts  of  the  parties  was  a 
violation  of  the  contract  with  Willink,  and  as  much  the  act  of 
Dent  as  of  King  &  Coombs — King  &  Coombs  being  his  agents. 
Upon  the  opinion  of  the  court  upon  these  two  points,  the  errors 
are  assigned.  After  the  jury  had  been  charged  with  the  case, 
and  had  retired  to  their  room,  one  of  their  body  came  into 
court,  in  two  several  instances,  and  made  inquiry  of  the  court, 
it  being  then  in  session,  as  to  points  involved  in  the  cause.  The 
plaintiff  in  error  also  claims  the  right  of  having  a  rehearing 
upon  the  alleged  improper  intercourse  between  the  Qonrt  and 
jury,  after  the  cause  had  been  committed  to  them.  This  court 
ore  of  opinion  that  there  is  no  error  in  the  charge  of  the  court 
below,  as  to  either  of  the  points  stated;  and  further,  that  the 
communication'oomplained  of  between  the  court  and  jury,  after 
the  latter  had  been  charged  with  the  cause,  and  had  retired,  is 
no  good  ground  for  a  new  trial. 

There  con  be  no  doubt,  but  that  the  judgment  in  favor  of 
Willink  against  King  &  Ooombs  and  Dent,  is  the  highest  evi- 
dence of  a  joint  indebtedness  from  them  to  him;  and  to  this 
extent,  and  no  farther,  does  the  decision  of  the  court  below  go. 
The  record  proves  this  with  absolute  verity,  and  can  not  be  gain- 
said as  to  that  fact.  The  judgment  gives  the  plaintiff  a  right  of 
collecting  his  debts  out  of  each  and  all  of  the  defendants. 

If  a  plaintiff  in  an  action  ex  contractu  recover  judgment 
against  several  defendants,  and  one  pay  the  whole  demand,  the 
law  pfives  him  an  action  for  money  paid  against  the  others  for 
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eontribation.  Defendants,  standing  in  cBquali  jure,  are  bound 
to  contribute.  This  doctrine,  however,  does  not  apply  to  judg- 
ments against  several  in  an  action  of  tort:  Chit.  Con.  180; 
Farebrother  y.  Ansley,  1  Camp.  343, 346;  Wihon  r.  JtHlner,  2  Id. 
452;  Peck  t.  mis,  2  Johns.  Ch.  131;  ThweaU  v.  Janes,  1  Ran- 
dolph, 328  [10  Am.  Dec.  638]. 

A  right  of  action  therefore  exists  in  favor  of  King  &  Coombs 
against  their  co-defendant  Dent.  And  although  we  hold  that 
the  judgment  is  the  highest  evidence  of  a  joint  indebtedness 
from  the  defendants  to  the  plaintiff,  we  do  not  hold,  that  the 
judgment  is  conclusive  evidence  of  the  right  of  one  having  paid 
it,  to  receive  contribution:  it  is  not  conclusive  that  the  de- 
fendants are  in  oBquali  jure;  it  is  only  prima  facie  evidence  of 
that  right  and  of  that  position.  The  principle  of  contribution 
is  equality  in  bearing  a  common  burden;  and  this  equality  may 
depend  upon  the  circumstances  and  relations  of  the  parties,  an- 
terior to  the  judgment.  Hence,  we  believe,  the  court  did  well 
to  admit  evidence  of  the  transaction  between  King  &  Coombs 
and  Dent  and  Willink,  at  the  time  the  former  assumed  the  debt 
to  the  latter.  We  think  the  court  too  was  right  in  its  judgment 
of  the  effect  of  the  testimony,  in  relieving  against  the  presump- 
tion of  liability  to  contribution  nused  by  the  judgment  against 
Dent. 

We  hold  that  the  testimony  does  not  rebut  the  presumption 
thus  raised.  How  far  a  distinct  contract  between  King  & 
Coombs,  and  Dent,  the  former  being  agents  of  the  company 
owning  the  steamer,  to  the  effect  that  the  debt  to  Willink  should 
be  paid  out  of  the  first  earnings  of  the  boat;  and  a  violation  of 
that  contract,  on  their  part,  would  go  to  relieve  Dent  from  lia- 
biliiy  to  contribute,  it  is  not  necessary  for  us  to  determine,  in- 
asmuch as  no  such  contract  is  proven.  All  in  "relation  to  this 
matter,  that  is  proven,  is  a  promise  and  understanding  between 
King  &  Coombs  and  Dent,  of  the  one  part  (to  use  the  lan- 
guage of  the  indenture),  and  Willink,  of  the  other  part,  that 
five  hundred  dollars  of  the  debt  should  be  paid  when  the  boat 
arrived  at  St.  Augustine,  and  the  remainder  out  of  the  first 
^earnings  of  the  boat.  This  understanding  was  broken,  it  is 
true;  but  not  alone  by  King  &  Coombs,  but  also  by  Dent. 
By  Dent,  in  two  points  of  view:  1.  By  him,  because  he  was  in 
fact  a  party  making  the  promise  to  Willink,  as  well  as  King 
■&  Coombs,  and  it  was  his  duty  to  see  to  it,  as  well  as  they, 
that  the  promise  was  fulfilled;  and  2.  By  him,  because  King 
A  Coombs,  being  agents  for  the  company  owning  the  boat. 
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and  he  being  a  member  of  that  company,  their  act  in  violating 
the  understanding,  was  his  act.  The  act  of  the  agent  is  the  act 
of  the  principal.  The  testimoDj,  therefore,  was  correctly  ruled 
not  to  affect  the  case  in  the  court  below. 

It  is  the  policy  of  the  law  to  maintain  the  trial  by  jury  pure, 
and  hence  the  decisions  have  gone  a  great  way  in  granting  new 
trials  for  misconduct  on  the  part  of  the  jury.  And  for  the  same 
reason,  as  well  as  to  keep  the  respective  ofiSces  of  the  court  and 
jury  distinct,  and  hold  the  jury  aloof  from  all  chances  of  undue 
influence  from  the  court,  all  intercourse  between  the  court  and 
jury,  in  the  recess  of  the  court,  and  without  the  knowledge  and 
approbation  of  parties  or  their  attorneys,  has  been  discouraged. 

The  case  relied  upon  bj  the  counsel  for  the  plaintiff  in  error 
was  determined  upon  these  principles.  There  a  new  trial  was 
granted  because  the  judge  wrote  a  note  to  the  jury  about  the 
case,  with  which  they  had  been  charged,  after  the  court  had  ad- 
journed: Sargent  v.  Boberts,  1  Pick.  837  [11  Am.  Dec.  185]. 

The  facts  of  the  case  before  us  do  not  bring  it  within  the 
principle  of  the  case  in  1  Pick.,  supra.  Here  we  find  no  im- 
proper conduct  on  the  part  of  either  the  court  or  the  jury.  Noth- 
ing is  more  common,  and,  in  our  judgment,  more  proper,  than  for 
the  jury,  by  a  committee  of  one  or  more  of  their  body,  to  com- 
municate with  the  judge,  relative  to  the  cause,  in  open  court, 
and  in  the  presence  of  the  parties  or  their  attorneys  and  the 
world.  The  publicity  of  the  conununication  guards  it  from  all 
objection,  as  well  as  all  impropriety. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Right  of  Joint  Judoxxnt  Debtor  Patiko  Whoui  Dbbt  to  Goittbibit- 
T10N:  See  Mania  v.  £hmu, 36  Am.  Deo.  591;  alao Mwrrai^T,  Bogeri,  7  Id.  466^ 

New  Tbial  vob  Misoondcot  of  Jubt  Obanted,  Wnnr:  See  HUum  ▼. 
SouthMfiek^  85  Am.  Deo.  253;  MeKkmey  ▼.  Peojie,  4S  Id.  66b  and  notae  to 
IhoM  oaeee  dii<ni«Mng  this  nibject. 


Sealt  v.  State. 

(1  OlOBOUk,  213.] 

BxruaAL  to  Gbant  ▲  Coivtinuanoe  could  not  bb  AasiaHBD  ab  Bbbob 
but  for  tbe  statnte  creating  this  court;  and  now cooh  mitten  will  not  be 
revised  nnlese  a  most  arbitrary  and  oppressive  ezeroiee  of  dl<ieretion  is 
made  apparent. 

9TATX    CAN    not    PaSS    BT   JuBOBS  UNTIL    RlMAINDKB  OF   PaNBL  18  GONB 

THBO0GH,  before  showing  oanae;  this  English  rule  allowing  tbe  crown  to 

pass  jurors  is  abrogated  by  the  penal  code  of  1833. 
Am.  Obo.  You  XLIV>41 
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Boobs  Cbxdit  of  Wmrias  can  bm  Impeached  by  proof  that  he  hM  nyide 
statemants  oat  of  the  oonrt  contrary  to  what  he  has  testified  at  the  trial, 
it  is  neoessary  first  to  inquire  of  the  witness  himself  as  to  the  time,  place, 
and  person  inrolved  in  the  supposed  oontradictiou. 

Where  Witnebs  has  no  Reodllection  of  a  certain  oonirersatton,  the  party 
cross-examining  him  as  to  that  fact  may  show  by  other  witnesses  tliat 
he  (lid  have  snch  a  conrersation. 

WiTNBSSBsl  to  PBI80NEB*8  IdENTITT  CAN  NOT  BE  OOLLATERALLT  IlCPEAGHKU 

by  a  witness  who  testifies  that  he  had  experimented  in  company  witli 
another  indiyidnal,  at  a  time  corresponding  to  the  time  of  the  night 
when  the  homicide  took  place,  and  on  a  similar  evening,  and  had  satis- 
fied himself  that  objects  coold  not  be  distinctly  discerned  at  the  distance 
the  witnesses  were  sitnated  from  the  parties. 

Sealt  was  indicted  for  murder  and  convioted.  The  material 
facts  appearing  at  the  trial  and  the  proceedings,  are  sufficiently 
stated  in  the  opinion  of  the  court. 

Hines  HoU  and  Henry  L,  Benmng^  lot  the  prisoner. 

Levi  B,  Smith  and  K  H,  WarreU,  for  the  state. 

By  Court,  Lumpkin,  J.  The  prisoner  was  oonTicted  of  mur- 
der in  the  superior  court  of  Talbot  county,  in  March,  1846;  and 
from  the  judgment  then  rendered  against  him  he  has  appealed 
to  this  court.  He  complains  of  certain  irregularities  in  the  pro- 
ceeding, and  assigns  far  error:  1.  That  the  court  refused  to 
continue  the  case.  It  appears  from  the  record,  that  after  the 
arraignment,  counsel  for  the  prisoner  moved  a  postponement  of 
the  trial,  upon  the  ground  that  William  Hammock,  a  material 
witness  for  him,  was  absent  without  his  consent  or  prociirement, 
and  he  rendered  as  an  excuse  why  he  had  not  been  subpoenaed, 
that  the  witness  was  confined  in  jail,  and  his  presence,  there- 
fore, expected. 

The  court  declines  expressing  any  opinion  upon  this  excep- 
tion, for  the  reason  that  the  point  can  not  again  arise  on  the 
new  trial,  which  we  feel  constrained  to  award,  on  other  grounds; 
and  we  dismiss  this  branch  of  the  case  witl;.  a  single  observa- 
tion. The  refusal  of  the  court  below  to  continue  the  indictment, 
could  not  be  assigned  as  error  but  for  the  statute  creating  this 
court:  Marine  Ins,  Co.  of  Alexandria  v.  Hodgson,  6  Cranch,  206. 
There  is  great  danger  of  doing  mischief  by  revising  matters  of 
this  kind,  which  should  properly  be  confided  to  the  discretion 
of  the  court  below,  to  be  regulated  by  the  circumstances  of  each 
particulai'  case.  No  precise  rule  can  be  laid  down,  and  a  most 
arbitrary  and  oppressive  exercise  of  this  discretion  must  lie 
made  apparent  to  this  court,  before  it  will  interfere. 

Another  error  comnlaiiied  of  bv  the  prisoner,  is,  that  Pulaski 
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Posejy  the  seventh  man  on  the  juiy  list,  beiug  oalled,  the  court 
allowed  the  solicitor  for  the  state  to  pass  him  by,  until  the  re- 
mainder of  the  panel  was  gone  through;  and  the  same  practice 
was  preserved  respecting  other  jurors.  Anciently  by  the  com- 
mon law,  any  number  of  jurors  might  have  been  peremptorily 
challenged  by  the  crown,  without  alleging  any  other  reason  for 
the  objection  than  *'  quod  non  boni  sunt  pro  rege,**  that  they  were 
not  good  men  for  the  king.  But  this  power  being  found  very 
liable  to  abuse,  and  mischievous  to  the  subject,  tending  to  infi- 
nite delays  and  dangers,  it  was  taken  away  by  the  83  Edw.  I., 
statutes  4,  commonly  called  ordinatio  de  inquisUionibua.  By  this 
it  is  enacted,  quod  de  castero^  licet  pro  domino  rege  dicatur,  quod 
juratores,  etc. ;  non  sunt  boni  pro  rege;  non  propter  hoc  remaneant 
inquiaUionea^  etc. ;  sed  assignes,  ceriam  causam  calumnice  suce,  etc. , 
whereby  the  king  is  now  restrained:  Thomas'  Coke,  474,  note  n. 
This  ordinance  of  inquests  directs,  that  when  a  juror  was  chal- 
lenged for  the  king,  the  inquisition  should  not,  therefore,  remain 
ontaken;  but  those  who  sued  for  the  king  should  show  some 
cause  of  challenge,  and  the  truth  of  such  cause  should  be  in- 
quired of,  according  to  the  custom  of  the  court;  after  which  the 
inquisition  should  be  proceeded  in  or  not,  according  as  the 
challenge  was  established  or  not. 

In  the  construction  of  this  statute,  it  is  clearly  settled,  and  is 
now  the  established  practice  of  the  courts,  that  if  the  king  chal- 
lenge a  juror  before  the  panel  is  perused,  he  need  not  show  any 
cause  of  his  challenge  till  the  whole  panel  be  gone  through,  and 
it  appears  that  there  will  not  be  a  full  jury  without  the  person 
so  challenged;  and  if  the  defendant,  in  order  to  oblige  the  king 
to  show  cause  presently,  challenge  louts  paravaUe,  yet  it  hath 
been  adjudged  that  the  defendant  shall  be  first  put  to  show 
all  his  causes  of  challenge,  before  the  king  need  to  show  any: 
Lord  Gray's  Case,  T.  Raym.  473;  S.  C,  Skinner,  82;  Hale's 
Hist.  P.  C.  271.  Challenges,  in  England,  on  behalf  of  the  de- 
fendant, were  either  peremptory  or  for  cause.  The  number 
which,  in  all  cases  of  felony,  the  prisoner  was  allowed  by  the 
common  law  thus  peremptorily  to  challenge,  amounted  to  thirty- 
five,  or  one  under  the  number  of  three  full  juries:  Com.  Dig., 
Challenge,  c.  1;  2  Woodd.  498;  Bumes  on  Juries,  4.  This 
number  has  been  restricted  to  twenty  of  the  jurors  in  murder, 
by  32  Hen.  VUI.,  c.  14,  sec.  7;  4  Bl.  Com.  353.  The  history  of 
challenges,  then,  is  briefly  this:  that  originally,  in  Britain,  the 
crown  might  challenge  peremptorily  any  number  of  jurors; 
that  by  83  Edw.  I.  the  king  could  not  challeni^e  any  juror, 
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without  caufle;  but  that  he  was  not  bound  to  show  cause,  till  aU 
the  panel  was  called  over,  and  not  then,  unless,  from  challenge 
or  otherwise,  the  jury  is  incomplete;  that  the  prisoner  was  enti- 
tled, at  common  law,  to  thirty-five  capricious  challenges,  which 
number  is  reduced  and  limited  by  32  Hen.  Vlll.,  to  twenty,  in 
murder  and  other  felonies.  And  now  the  important  question  for 
our  consideration  is,  how  have  the  rights  of  the  state  and  its 
citizens  been  affected  by  the  penal  code  of  1833  ? 

By  the  fif teenUi  section  and  fourteenth  division  of  that  code, 
it  is  provided,  "  that  every  person  indicted  for  a  crime  or  offense, 
which  may  subject  him  or  her,  on  conviction,  to  death,  or  four 
years'  imprisonment  or  longer  in  the  penitentiary,  may  per- 
emptorily challenge  twenty  of  the  jurors  impaneled  to  try  him 
or  her.  And  the  state  shidl  be  allowed  one  half  the  number  of 
peremptory  challenges  allowed  the  prisoner:*'  Prince,  660. 
Now,  it  will  be  perceived  that  under  our  code,  the  rights  of  the 
defendant  are  precisely  the  same  as  they  were  before;  while  ten 
peremptory  challenges  are  given  to  the  state.  Can  it  be  be- 
lieved that  a  code,  professedly  adapted  to  mitigate  the  rigor  of 
the  old  law,  intended  to  give  this  advantage  to  the  state,  in  ad- 
dition to  the  privilege  which  it  already  eujbyed,  of  setting  aside 
any  number  of  jtux>rs  until  the  whole  panel  was  exhausted  f 
The  contemporaneous  interpretations  of  the  statutes,  by  almost 
all  the  circuits  in  the  state,  from  the  period  of  its  passage, 
would  negative  this  idea.  The  very  language  of  the  code, 
proves  that  the  authors  of  it  designed  that  the  prisoners  should 
enjoy  double  the  advantage  of  the  people  in  the  trial.  The 
state  is  entitled  to  one  half  the  challenges  allowed  the  accused. 
But  this,  with  the  privilege  previously  practiced,  in  passing  by 
jurors,  is  decidedly  better  than  the  twenty  peremptory  chal- 
lenges allowed  the  defendant.  The  code  itself  professes  '*  to 
reform,  amend,  and  consolidate  the  penal  laws  of  the  state  of 
Georgia."  Nor  are  we  at  liberty  to  go  out  of  it,  or  beyond  or 
back  of  it,  to  ascertain  the  mode  of  trial  or  the  relative  rights 
of  the  parties.  It  dictates  the  question  to  be  propounded  to  a 
juror  on  his  voir  dire,  to  test  his  competency,  allowing  to  the 
state  or  the  prisoner,  if  his  answer  is  not  satis&ctory,  the  right 
to  put  such  juror  on  his  trial,  in  the  manner  pointed  out  by  law, 
the  code  adopting  the  procedure  at  common  law  in  this  partic- 
ular, and  thus  making  it  a  part  of  itself.  The  State  v.  Benton,  3 
Dev.  &  B.  200,  is  certainly  an  authority  in  support  of  the  doc- 
trines contended  for  in  behalf  of  the  prosecution:  for  by  the  act 
of  the  legislature  of  that  state,  passed  in  1827,  four,  instead  of 


July,  1846.]  Sealy  u  State.  645 

ten,  peremptoiy  challenges  are  given  to  the  state.  Thure  is 
nothing,  however,  in  this  statute  which  indicates  the  intentions 
of  the  legislature  to  adjust  and  fix  the  relative  rights  of  the  state 
and  the  prisoner.  Nor  does  the  act  profess  to  reform,  amend, 
and  consolidate  the  penal  laws  of  that  state,  in  criminal  cases. 
And  with  all  possible  deference  for  the  distinguished  judge  who 
made  that  decision,  one  whose  death  was  lamented  throughout 
the  union,  as  a  national  calamity,  we  must  say,  that  the  footing 
upon  which  the  supreme  court  of  North  Carolina  puts  the  law, 
would  not  justify  us  in  following  this  precedent.  ''  It  may  not 
be  amiss,"  says  the  court,  ''  to  remark,  that  the  practice  of  per- 
mitting the  prosecuting  officer  to  defer  showing  his  cause  of 
challenge  to  the  excepted  jurymen,  until  the  panel  be  gone 
through,  must  be  exercised  under  the  supervision  of  the  court, 
who  will  restrain  it,  if  applied  to  an  unreasonable  number.  On 
the  trial  of  Home  Tooke,  for  treason,  as  many  as  seven,  out  of 
a  panel  of  more  than  two  hundred,  were  thus  removed  to  the 
end  of  the  panel;  and  this  was  not  deemed  an  unreasonable 
number;  though,  in  consequence  of  the  veiy  many  persons  ex- 
cused, it  was  in  the  end  likely  to  produce  a  serious  incon- 
venienoe  to  the  prisoner,  which  was  only  prevented  by  the  honox^ 
able  conduct  of  the  attorney  general.''  It  need  hardly  be  asked, 
shall  a  legal  right,  a£Eecting  vitally  the  life  and  liberty  of  our 
fellow-citizens,  depend,  in  this  state,  either  upon  the  discretion 
of  the  courts  or  the  '*  honorable  conduct"  of  the  prosecuting 
officer?    We  think  not.  ' 

Justice  in  this  way  would  not  be  meted  out  alike  to  all  of  our 
people.  In  the  case  under  discussion,  the  record  shows,  that 
seven,  out  of  the  first  panel  of  forty-eight,  and  nineteen,  out  of 
forty-one,  or  about  one  half  of  the  next  tdlea  panel  of  the  same 
number,  were  thus  passed  by  the  state.  Was  orwas  not  thisan 
unreasonable  number  ?  It  far  exceeded  the  exercise  of  the  priv- 
ilege in  Tooke's  case.  After  mature  consultation,  then,  on  this 
alleged  irregularity,  so  deeply  concerning  the  purity  of  trial  by 
jury,  and  the  rights  of  defendants,  the  court  agree  that  the  ex- 
ception is  well  founded. 

The  third  error  relied  upon  by  the  prisoner  for  the  reversal 
of  this  judgment,  and  which,  like  the  one  just  disposed  of,  has 
been  argued,  with  great  ingenuity  by  counsel  on  both  sides,  is 
the  rejection  of  certain  testimony  tendered  by  the  defendant  ii) 
the  progress  of  the  trial.  William  Miller,  a  lad  of  thirteen  years 
of  age,  was  introduced  among  other  witnesses  in  behalf  of  the 
state.    He  was  asked,  upon  the  cross-examination,  by  prisoner's 
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counsel,  whether  he  had  not,  at  a  certain  time  and  place,  and  in 
the  presence  and  hearing  of  certain  persons,  naming  them,  made 
statements  which  were  recapitulated  to  the  witness,  and  materi- 
ally different  from  his  present  testimony  ?  He  answered,  '*  that 
he  did  not  remember  to  have  told  William  Wynn  (one  of  the  in- 
diriduals  designated),  but  thinks  he  never  had  any  conversation 
with  him  about  the  matter,  at  Page's  grocery  or  anywhere  else.'* 
William  Wynn  was  then  introduced,  and  after  being  swom^ 
asked  if  Miller  had  not,  at  the  time  and  place  specified,  and  be- 
fore Fleming  Freeman  and  himself,  made  the  representations 
referred  to  in  the  interrogatory  put  to  him.  The  witness  was 
stopped  by  the  solicitor,  and  rejected  by  the  court,  upon  the 
ground  that  his  testimony  did  not  contradict  Miller,  whose  de- 
nial was  not  positive  and  absolute,  but  to  the  best  of  his  recol- 
lection merely. 

The  rule  of  evidence,  as  now  understood,  appears  to  be,  that 
before  the  credit  of  a  witness  can  be  impeached,  by  proof,  that 
he  has  made  statements  out  of  the  court  contnury  to  what  he  has 
testified  at  the  trial,  that  it  is  necessary  first  to  inquire  of  the 
witness  himself  as  to  the  time,  place,  and  person,  involved  in 
the  supposed  contradiction.  Such  was  the  unanimous  opin- 
ion of  the  learned  judges,  as  delivered  by  Chief  Justice  Abbott, 
in  the  QiLeen'a  Ccise,  2  Brod.  &  B.  313,  314;  Angus  v.  SmUhj  1 
Moo.  &  M.  473.  In  this  country  the  same  course  is  understood 
to  be  pretty  generally  adopted:  1  Greenl.  Ev.  61G,  notes.  In 
some  of  the  states  the  rule  is  strenuously  resisted,  as  an  inno- 
vation upon  the  law.  And  in  Thicker  v.  Welsh,  17  Mass.  166  [9 
Am.  Dec.  137],  Parker,  G.  J.,  says,  that  the  practice  in  that 
state,  ever  since  it  can  be  remembered,  has  been  otherwise,  and 
that  if  the  principal  witness  is  present,  he  is  called  upon  to  ai> 
tend;  and  he  then  has  an  opportunity,  after  it  has  been  shown 
that  he  had  made  different  statements,  out  of  court,  to  explain 
or  deny.  If  he  denies  them,  the  credibility  of  the  opposing  tes- 
timony, is  to  be  decided  by  the  jury.  He  asserts,  that  no  lawyer 
in  that  commonwealth  can  recollect  an  instance  of  an  impeach- 
ing witness  being  stopped,  until  the  other  was  called  up,  and 
asked,  whether  he  had  had  any  conversation  with  the  person 
about  to  impeach  him,  and  was  reminded  of  that  conversation. 

He  insists  that  the  practice  adopted  by  the  British  house  of 
lords,  on  the  trial  of  Queen  Caroline,  has  never  been  adopted 
in  this  country,  and  seems  not  to  have  been  very  familiar  there; 
otherwise  it  would  hardly  have  been  necessary  to  have  taken  the 
solemn  oninion  of  all  the  judges  of  the  court  of  king's  bench 
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upon  the  question.  The  learned  judge  moreoyer  suggests  tbat 
the  utility  of  the  practice  is  not  very  obvious.  That  witnesses 
about  to  be  impeached  are,  generally,  persons  of  a  doubtful  or 
unknown  character;  and  the  wisdom  of  putting  them  upon 
their  guard,  and  enabling  them  to  forestall  an  answer  to  the 
opposing  witness,  is  not  very  discernible.  Phillips  lays  down 
no  such  rule  of  evidence;  on  the  contrary,  he  expressly  states, 
that  a  witness  may  be  impeached,  by  proving  that  he  had  given 
a  different  account  of  the  thing;  and  a  letter,  written  by  him, 
to  this  effect,  may  be  used  against  his  testimony,  and  this  with- 
out asking  him  upon  the  stand  whether  he  had  written  such  a 
letter,  and  what  were  the  contents  of  it.  And  Peake  staten, 
that  declarations  made  by  a  witness,  on  the  same  subject,  con- 
tiaiy  to  what  he  swears  on  the  trial,  may  be  given  in  evidence 
to  impeach  his  credit,  and  no  qualification  of  this  doctrine  is 
laid  down.  The  foregoing  views  are  not  without  weight.  It  is 
not  necessary,  however,  in  the  present  case,  to  decide  between 
them  and  the  utility  and  convenience  of  the  rule,  as  settled  in 
the  queen's  case. 

Here  the  witness  was  asked,  upon  cross-examination,  whether 
or  not  he  had  said,  or  declared,  that  which  was  intended  to  be 
piroved.  His  answer  was  that  he  did  not  remember,  but  that  he 
did  not  think  that  he  ever  had  made  the  statements  imputed  to 
him.  Can  he  be  contradicted?  There  is  a  dictum  in  Boeooe 
on  Crim.  Ev.  171,  citing  Pain  v.  Beeston,  1  Moo.  &  B.  20,  to 
this  effect:  **  Where  the  witness  merely  says  that  he  does  not 
recollect  making  the  statements,  evidence  to  prove  that  he  did, 
in  fact,  make  the  statements,  is  inadmissible;  there  must  be  an 
express  denial."  We  can  not  recognize  this  proposition  as 
sound  law.  In  Crowley  v.  Fage^  7  Car.  &  P.  792,  this  point 
came  directly  before  the  court.  The  answer  of  the  witness  there 
was,  that  he  did  not  recollect  making  the  statements.  Tal- 
fourd,  sergeant,  proposed  to  call  John  Burton,  to  prove  that 
William  Beard  had  said  that  the  hay  was  of  good  quality.  Lud- 
low, the  opposing  counsel,  remarked  it  could  not  be  done,  as 
Beard  did  not  deny  having  said  so.  Parker,  baron:  '*  He  did  not 
admit  and  he  did  not  deny  it.  Evidence  of  statements  by  wit- 
nesses on  other  occasions,  relevant  to  the  matter  at  issue,  and 
inconsistent  with  the  testimony  given  by  them  on  the  trial,  is 
always  admissible,  in  order  to  impeach  the  value  of  that  testi- 
mony; but  it  is  only  such  statements  as  are  relevant,  that  are 
admissible;  and  in  order  to  lay  a  foundation  for  the  admission 
of  such  contradictory  statements,  and  to  enable  the  wituMM  to 
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explain  them,  and  as  I  conceive  for  that  purpose  only;  the  wit- 
ness may  be  asked  whether  he  ever  said  what  is  suggested  to 
him,  with  the  name  of  the  persons  to  whom  or  in  whose  pres- 
ence he  is  supposed  to  have  said  it,  or  some  other  circumstance 
BufiScient  to  designate  the  particular  occasion.  If  the  witness, 
on  the  cross-examination,  admits  the  conversation  imputed  to 
him,  there  is  no  necessity  of  giving  other  evidence  of  it;  but  if 
he  says  he  does  not  recollect,  that  is  not  an  admission,  and  you 
may  give  evidence  on  the  other  side  to  prove  that  the  witness 
did  say  what  is  imputed,  always  supposing  the  statement  to  be 
relevant  to  the  matter  at  issue.  This  has  always  been  my  prac- 
tice, and  if  it  were  not  so,  you  could  never  contradict  a  witness 
who  said  he  could  not  remember." 

We  believe  the  true  rule  to  be  here  stated,  and  that  upon 
every  consideration  of  reason,  public  policy,  and  authority,  the 
evidence  should  have  been  admitted.  If  the  witness  has  hon- 
estly forgotten  what  he  did  say,  it  ought  to  be  permitted  to 
show  his  early  and  fresher  recollections  of  the  matter,  which  is 
likely  to  have  been  more  accurate.  Besides,  should  he  even 
deny  positively  ever  having  made  the  declaration,  it  is  nothing 
more  after  all  than  sa3dng  that  he  did  not  recollect  to  have'dqne 
BO.  For  his  asseverations,  however  absolute,  must  rest  upon  the 
fidelity  of  his  memory.  But  the  main  argument  in  favor  of  the 
reception  of  the  testimony  is  founded  upon  the  strong  tempta- 
tions in  pliable  witnesses  to  screen  themselves  from  contradio- 
tions,  under  this  evasive  form  of  answering.  See  Slahle  v.  Spohn^ 
8  Serg.  &  R.  817;  Evenon  v.  Carpenter,  17  Wend.  419.  It  is 
finally  argued  by  prisoner's  counsel,  that  the  court  erred  in  re- 
fusing the  testimony  of  John  C.  Maund,  who  was  offered  to  im- 
peach collaterally  some  of  the  witnesses  on  the  part  of  the  state, 
who  had  testified  to  the  homicide,  by  showing  that  he  had  ex- 
perimented, in  company  with  another  individual,  between  the 
same  hours  of  a  similar  starlight  night,  and  satisfied  himself 
that  objects  could  not  be  distinctly  discerned  at  the  distance  the 
witnesses  were  situated  from  the  parties.  We  are  of  the  opin- 
ion that  this  evidence  was  properly  repelled.  The  difference  in 
men's  visions,  and  the  uncertainty  as  to  the  exact  quantity  of 
light  on  both  nights,  would  render  the  proof  too  uncertain  to 
be  relied  on.  Moreover,  the  record  shows  that  there  was  light, 
and  reflected  occasionally  upon  the  scene  of  this  tragedy,  from 
some  of  the  surrounding  houses. 

Upon  the  second  and  third  grounds,  then*  the  judgment  most 
be  reversed,  and  the  cause  remanded. 
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See  StaU  ▼.  PaUenan,  88  Am.  Deo.  609;  McIntWt  v.  Twrng^  89  Id.  448;  WkUe- 
fct^  T.  Burehnyer,  Id.  640,  and  caees  cited  in  the  notes  thereto. 

Rs/ua^L  OF  C0NTINUA.HCB  IS  NOT  Revikwablb  in  the  appellate  court  under 
the  Kentucky  statute:  SmaUey  v.  Andfrson,  15  Am.  Dec.  121.  See  also  ToM^y 
V,  Chureh,  39  Id.  65;  Raipdye  y.  Prince,  40  Id.  267.  The  application  for  a 
oontiouanoe  is  addressed  to  the  sound  discretion  of  the  courts  and  mere  strict' 
ness  in  the  exercise  of  the  discretion  and  in  overruling  the  showing,  not 
amounting  to  abuse,  fnmishes  no  ground  for  the  court  to  interfere.  The 
principal  case  was  dted  as  authority  for  this  position  in  0cm  y.  SiaU,  64  Ga. 
401 


Jones  v.  Shobieb. 

11  aaoBou,  9M.] 
Pbomxbb  of  iNDnanTT  u  Von>  fob  Waitt  of  OQinuDSEaTiov»  when  one 
of  the  sureties  00  an  administration  bond,  after  the  exeoatkn  of  the  bond, 
promises  his  co-surety  to  indemnify  bim  for  any  loss  he  may  rastain  00 
the  bond. 

PnOMISB  TO  IhdBMNIFT  AvOTHVB  AOAINST  LoflS  FOR  'BwCOUXBa  SUBBTT  on 

an  administration  bond,  is  an  original  undertakings  and  is  not  within  the 
statute  of  frauds,  when  the  promisee,  induced  by  such  promise,  becomes 
a  surety. 
Pabtt  has  an  Adbquatr  Rbmkdy  at  Law,  where  he  baa  been  induced  to 
become  a  surety  on  an  administration  bond  by  the  parol  promise  of  the 
defendant  to  indemnify  him  against  loss;  and  in  such  a  case  equity  will 
not  entertain  jurisdiction  to  relieve  him  from  the  loss  he  may  haYe  sus- 
tained. 

Bill  which  was  dismissed  for  want  of  equity.  The  &et8  aiid 
giounds  of  exception  folly  appear  from  the  opinion  of  the  court 

Henry  L.  Benning,  for  the  plaintiff  in  error.  * 

Bines  HoU^  oovdra. 

Bj  Court,  LuicpKDr,  J.  The  bill  states  that  George  W.  Dil- 
lingham died  intestate,  leaving  an  estate  of  one  hundred  thou- 
sand  dollars.  That  shortly  after  his  death,  which  was  in  1884, 
John  Dillingham  came  to  Muscogee  county,  to  administer  on 
said  estate;  that,  being  a  stranger,  he  brought  letters  of  intro- 
duction from  his  brother,  William  Dillingham,  of  Westchester, 
Pennsylvania,  to  Eli  S.  Shorter,  a  copy  of  which  is  exhibited, 
making  inquiries  as  to  the  situation  of  said  estate,  and  request- 
ing Sborter's  aid  and  assistance  to  said  John,  in  the  settlement 
of  it;  that  Shorter  determined  to  give  such  aid;  that  Alfred 
Iverson,  a  creditor  of  said  Qeorge,  had  already  applied  for  the 
arlministration  of  said  estate;  that  Shorter  applied  to  Jones  for 
Aai<1  John,  to  obtain  his  professional  services  as  attorney  at  law. 
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in  procoriog  the  administration  for  said  John,  and  got  Jones' 
agreement  to  do  so.  That  Shorter,  on  the  eleventh  day  of 
October,  1834,  addressed  a  letter  to  said  William  Dillingham, 
in  answer  to  his,  which  is  also  exhibited  by  copy,  in  which  he 
informed  said  William  that  it  had  been  settled,  that  said  John 
was  to  take  the  sole  administration;  that  he,  Shorter^had  agreed 
to  become  one  of  his  securities,  and,  if  required,  to  furnish 
balance.  That  about  that  time,  in  pursuance  of  his  intention, 
expressed  in  his  said  letter  to  William  Dillingham,  Shorter 
called  upon  Jones  to  join  him  in  the  bond,  as  security  for  said 
John;  that  to  this  application  Jones  gave  a  decided  refusal,  al- 
leging that  he  was  scarcely  acquainted  with  John  Dillingham; 
that  said  John  was  a  stranger  in  the  place;  that  the  estate  was 
too  large  and  too  much  in  debt;  that  Shorter  then  desisted,  but 
a  few  days  afterwards  renewed  the  application,  and  received  a 
similar  refusal;  and  for  the  additional  reason  assigned  that  he, 
Jones,  could  only  incur  such  responsibility  for  his  friends. 
That  Shorter,  finding  Jones  persisted  in  his  refusal,  assured 
him  there  was  no  danger,  as  John  Dillingham  had  brought  let- 
ters of  introduction  to  him.  Shorter,  and  was  highly  spoken  of; 
and  that  he  himself  felt  solicitous  to  serve  him,  and  procure  the 
security  for  him.  That  if  Jones  would  join  him,  Shorter,  in 
the  bond,  as  security,  he.  Shorter  would  indemnify  him,  Jones, 
against  any  loss.  That  thus  pressed,  and  having  such  assur- 
ance and  promise  from  Shorter,  in  which  he  had  full  confidence, 
he,  Jones,  told  Shorter  he  would  consent,  if  Shorter  would  add 
two  conditions.  The  first,  to  ofier  himself  alone  to  the  court  as 
security  f^  said  John,  and  if  not  accepted  as  sufiicient,  then  to 
offer,  in  addition,  Jones.  The  second,  to  take  particular  super* 
vision  over  the  conduct  of  John  Dillingham,  and  to  see  that,  as 
administrator,  he  conducted  himself  according  to  law.  Thai 
to  these  conditions.  Shorter  assented;  and  that  in  consideration 
of  his  said  promise  to  indemnify  Jones,  he,  Jones,  consented  to 
become  a  seciirity.  That,  at  the  court  of  ordinary,  in  Muscogee, 
in  November,  1834,  a  decision  was  made  against  Iverson's  said 
application,  and  in  favor  of  said  Dillingham,  upon  his  giving 
bond  and  security;  that  then  Shorter  tendered  himself  as  such 
security,  and  Iverson  objected  to  his  sufficiency,  and  the  court 
required  additional  security;  and  that  then  Shorter  offered  the 
name  of  Jones,  with  his  own,  and  that  this  was  accepted  by  the 
court;  and  thereupon  the  bond  was  executed  by  John  Dilling- 
ham as  principal,  and  Shorter  and  Jones  as  securities.  Shorter 
again  repeated  the  assurance  and  promise  aforesaid,  and  promised 
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that  he  wonld  draw  up  and  execute  a  bond  in  favor  of  Jones  for 
his  indemnity  as  aforesaid.  That  Jones,  confidently  relying  on 
said  promise,  and  belieTing  that  said  Shorter  would,  at  a  leisure 
moment,  draw  up  and  execute  such  bond,  omitted  to  call  upon 
him  for  it  immediately,  and  not  long  afterwards  left  for  Wash- 
ington. That  after  his  return  from  Washington,  he  requested 
Shorter  to  execute  it,  and  he  again  promised  to  do  it:  that,  re- 
lying with  confidence  on  Shorter,  he  then  believed,  as  he  still 
does,  that  Shorter  did  not  neglect  to  execute  said  bond  from 
any  intention  not  to  perform  his  promise,  but  only  from  inat- 
tention and  negligence,  in  the  midst  of  his  great  quantity  of 
other  business,  and  the  fact  that  it  could  be  done  at  any  time. 
That  although  Shorter  never  refused  to  execute  said  bond,  yet 
he  neglected  it  from  time  to  time — although,  when  spoken  to 
upon  the  subject,  he  always  promised  to  do  it — ^till  at  last  he 
died  without  having  done  it.  That  after  his  death  intestate, 
the  administration  of  his  estate  was  committed  to  defendants; 
that  since  his  death  suit  has  been  commenced  against  Jones,  and 
against  him  and  the  defendants  on  said  bond;  that  if  judgment 
be  obtained  against  them,  Jones  will  have  to  pay  this  same,  or 
a  part  thereof.  The  bill  prays  that  the  defendants,  as  admin- 
istrators of  Shorter,  execute  a  bond  to  Jones  to  indemnify  him 
against  loss  for  signing  Dillingham's  bond  as  security;  and  that 
they  may  pay  the  amounts  which  may  be  secured  against  Jones 
and  said  administrators  as  securities  on  said  bond;  that  sub- 
poenas issue  to  said  administrators,  and  that  Jones  may  have 
such  other  and  further  relief  as  to  the  court  shall  seem  meet. 
Afterwards  the  bill  was  amended,  and  thereby  Jones  further 
stated,  that  a  judgment  had  been  obtained  against  him  as  secur- 
ity on  said  bond  in  favor  of  the  justices  of  the  inferior  court 
for  the  use  of  the  Farmer's  Bank  of  Chattahoochee,  for  two  thou- 
sand five  hundred  and  ninety-five  dollars  principal,  seven  hundred 
and  twenty-five  dollars  and  seventy-eight  cents  interest,  besides 
costs  and  interest  from  the  first  of  May,  1838;  on  which  he,  Jones, 
had  paid  two  thousand  two  hundred  and  thirty  dollars  on  the 
twenty-seventh  of  October,  1841,  leaving  a  large  balance  un- 
paid. That  William  D.  Cames  and  wife,  as  guardians  for 
George  W.  Dillingham,  a  minor,  had  obtained  judgment  against 
John  Dillingham,  as  administrator  aforesaid,  at  November  term, 
1841,  of  the  inferior  court  of  Muscogee  county,  for  seven  thou- 
sand four  hundred  and  twenty-five  dollars  and  eighty-three  cents, 
besides  interest  from  the  eleventh  of  November,  1841;  and  that, 
as  security  on  said  bond,  he  had  paid  and  settled  one  half  ot 
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Baid  judgment,  and  that  divers  other  suits  in  favor  of  specified 
parties  were  proceeding  against  said  John  as  administrator  on 
said  estate,  or  had  been  reduced  to  judgment. 

The  defendants,  answering  separately,  denied  having  any  in- 
formation of  the  promises  alleged  in  said  bill  to  have  been 
made  by  said  Shorter  to  said  Jones;  and  one  of  the  defendants, 
James  H.  Shorter,  pleads  that  the  promise,  if  made,  was  barred 
by  the  statutue  of  frauds;  and  in  his  answer  insists  also  on  the 
statute  of  limitations.  He  admits  the  payment  to  have  been 
made  by  Jones  on  the  judgment  in  favor  of  justices  of  inferior 
court,  or  of  Farmer's  Bank  of  Chattahoochee,  and  in  favor  of 
Cames  and  wife,  as  guardians,  etc.,  as  alleged  in  the  said 
amended  bill,  and  the  allegations  in  relation  to  the  other  debts 
and  judgments  therein  mentioned,  to  be  true. 

Upon  motion,  the  court  below  dismissed  the  bill  for  want  of 
equity,  adjudging  that  the  undertaking  of  Shorter  was  within 
the  statute  of  frauds.  Counsel  for  complainant  excepted,  and 
the  case  is  now  submitted  for  our  determination,  upon  writ  of 
error  from  Muscogee  superior  court 

Having  made  the  foregoing  statement,  the  judge  proceeded 
as  follows: 

This  bill  sets  forth  two  distinct  promises  or  undertakings  on 
the  part  of  Eli  S.  Shorter,  deceased,  to  Seaborn  Jones,  the 
complainant.  The  first,  that  he  (Shorter)  would  indemnify 
Jones  against  any  loss,  if  Jones  would  join  him  in  going  se- 
curity for  John  Dillingham,  on  his  administration  bond;  and 
this  was  made  before  the  bond  was  executed.  After  the  bond 
was  executed,  by  all  three  of  the  parties.  Shorter  again  repeated 
the  assurance  he  had  previously  given,  ''  and  promised  that  he 
would  draw  up  and  execute  a  bond  in  favor  of  the  plaintiff  in 
error,  for  his  indemnity.'' 

Are  these  original  or  collateral  promises?  It  is  worthy  to  bo 
remarked,  that  on  the  trial  below,  no  notice  seems  to  have  been 
taken  of  the  fact  that  there  were  two  promises,  distinct  entirely 
in  time,  place,  and  substance,  the  latter  only  of  which  is  sought 
to  be  set  up  in  the  bill.  As  to  the  second  promise  by  Shorter, 
that  he  would  draw  up  and  execute  a  bond  in  favor  of  Jones  for 
his  indemnity,  it  is  clearly  void  for  want  of  consideration.  It 
was  made  after  administration  was  granted  to  Dillingham  on 
the  estate  of  his  deceased  brother,  and  when  the  liability  of 
Jones  on  the  bond  had  already  been  incurred  by  his  signature 
thereto.  It  was,  therefore,  a  mere  gratuitous  undertaking— cre- 
ating, it  may  be,  a  moral  obligation — binding  in  honor,  but  in- 
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TolTing  no  legal  responsibility.  If  benefit  were  to  result  to 
Shorter  or  his  friend  Dillingham  (at  his  request  the  act  was 
done),  administration  was  obtained.  If  loss  or  inconvenience 
to  Jones,  or  subjecting  him  to  any  charge  or  obligation  at  the 
instance  of  Shorter,  it  was  irretrievably  fixed.  He  bad  already 
signed  the  administration  bond  as  security;  any  promise,  then, 
founded  upon  this  transaction  which  was  consummated,  was 
nudum  pactum. 

Bespecting  the  first  promise,  we  axe  of  the  opinion,  that  it  is 
not  within  the  statute  of  frauds.  Mr.  Koberts,  in  his  treatise  on 
this  statute,  says,  **  that  the  principal  point  to  be  ascertained 
is,  whether  or  not  the  party,  who  is  to  be  benefited  by  the 
promise,  is  liable  at  all  for  this,  is  implied  in  the  veiy  notion  of 
A  collateral  promise.  If  there  is  no  such  liability,  there  is 
nothing  to  which  the  new  promise  can  be  collateral,  or  in  rela- 
tion to  which  it  can  be  regarded  as  an  undertaking  to  answer 
for  the  debt,  default,  or  miscarriage  of  another.  It  must,  there- 
fore, without  such  liability  in  a  third  person,  be  an  original 
undertaking  in  the  party  promising."  Tested  by  this  rule,  the 
promise  of  Shorter  is  clearly  an  original  undertaking,  and  so 
not  within  the  statute  of  frauds.  And  this  conclusion  is  equally 
well  warranted  upon  the  authority  of  the  cases  in  the  books. 
It  would  be  misspending  time,  to  go  through  the  whole  of 
them.  •• 

In  W.  Thomas  v.  WiUiam  Cook,  8  Bam.  k  Cress.  728,  Bayley, 
J.,  says:  *'  Here  the  bond  was  given  to  Morris,  as  the  creditor; 
bat  the  promise  in  question  was  not  made  to  him.  A  promise  to 
faim  would  have  been,  to  .answer  for  the  default  of  the  debtor. 
But  it  being  necessary  for  W.  Cook,  since  deceased,  to  find  sure- 
ties, the  defendant  applied  to  the  plaintiff  to  join  him  in  the 
bond  and  bill  of  exchuige,  and  undertook  to  save  him  harmless. 
A  promise  to  indemnify  does  not,  as  it  appears  to  me,  fall  either 
within  the  words  or  the  policy  of  the  statute  of  frauds."  Parke, 
J. :  ''  This  was  not  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  but  an  original  contract  between 
these  parties,  that  the  plaintiff  should  be  indemnified  against 
the  bond.  If  the  plaintiff,  at  the  request  of  the  defendant,  had 
paid  money  to  a  third  person,  a  promise  to  repay  it  need  not 
have  been  in  writing;  and  this  case  is  in  substance  the  same." 

In  Chapin  v.  Merrill,  4  Wend.  657,  the  court  says:  '*  This  ao* 
tion  is  brought  on  the  parol  undertaking  of  the  defendant  to 
save  the  plaintiff  harmless.  This  is  clearly  an  original  under- 
taking, and  is  not  within  the  statute  of  frauds.     It  was  held  by 
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Lord  Hazdwicke,  in  the  case  of  TomlvMon  v.  OiU,  Amb.  830, 
that  if  the  considerBtion  of  the  promise  take  its  root  in  a  trans- 
action distinct  from  tbe  original  liability,  the  case  is  out  of  the 
statute.  This  proposition  is  illustrated  by  the  case  in  which  it 
is  laid  down,  and  by  the  case  of  Jlead  ▼.  Nashj  1  Wils.  306.  In 
the  first  case.  Gill  promised  the  widow  and  administratrix  of  an 
estate,  that,  if  she  would  jiermit  him  to  join  with  her  in  letters 
of  administration,  he  woidd  make  good  any  deficiency  of  assets 
to  discharge  the  intestates;  in  the  second,  a  third  person  and 
stranger  to  a  suit  for  a  battery,  promised  the  plaintiff  that  if  he 
would  withdraw  his  record,  and  proceed  Ho  further,  he  would 
pay  him  fifty  pounds.  The  person  making  this  promise,  which 
was  not  in  writing,  was  held  liable."  It  would  be  unprofitable 
to  multiply  decisions  upon  this  point. 

The  question  then  recurs,  did  the  court  below  err  in  dismiss^ 
ing  complainant's  bill?  We  think  not,  upon  the  ground,  how- 
eyer,  that  he  had  ample  and  adequate  remedy  at  common  law, 
on  the  first  promise.  He  might  either  have  brought  an  action 
of  assumpml  to  recover  damages  for  a  breach  of  the  parol  con- 
tract, or  else  Jones  might  have  sued  to  reimburse  himself  from 
time  to  time,  as  he  was  compelled  to  pay  out  money,  by  reason 
of  this  securityship,  as  did  the  plaintiffs  in  the  cases  in  4  Wend. 
and  8  Bam.  &  Cress. ,  under  precisely  similar  circumstances.  In 
the  case  of  Tkimer  ▼.  Daviea,  2  Esp.  479,  Lord  Eenyon  says: 
"  I  have  no  doubt  that  where  two  parties  become  joint  sureties 
for  a  third  person,  if  one  is  called  upon,  and  forced  to  pay  the 
whole  of  the  money,  he  has  a  right  to  call  on  his  co-security  for 
contribution.  But  where  one  has  been  induced  so  to  become 
surety  at  the  instance  of  the  other,  though  he  thereby  renders 
himself  liable  to  the  person  to  whom  the  security  is  given,  there 
is  no  pretense  for  saying  that  he  qhall  be  liable  to  be  called  upon 
by  the  person  at  whose  request  he  entered  into  the  security." 
And  so,  e  conveno^  should  he  have  the  whole  or  any  part  of  the 
debt  to  pay,  it  follows  that  he  would  be  entitled  to  recover  it 
back,  as  paid  to  the  other  security's  use. 

Justice  Story,  in  treating  of  contribution  among  sureties,  1 
Com.  on  Eq.,  sec.  498,  remarks:  '*  There  may  arise,  by  implica^ 
tion,  from  the  nature  of  the  transaction,  an  exemption  of  one 
surety  from  becoming  liable  to  contribution,  in  favor  of  an- 
other. Thus,  if  one  surety  should,  not  upon  his  own  mere  mo- 
tion, but  at  the  express  solicitation  of  his  co-surety,  become  a 
party  to  the  instrument,  and  such  co-surety  should  afterwards 
bo  compelled  to  pay  tbe  whole  debt,  in  such  a  case  he  would  not 
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be  eutiUed  to  contribution,  unless  it  clearly  appeared  that  there 
was  no  intention  to  vary  the  general  right  of  contribution,  in 
the  understanding  of  the  parties:  Mayhew  v.  CHokett^  2  Swans. 
185;  Taylor  v.  Savage,  12  Mass.  98-102.  So,  if  there  should  be 
separate  bonds  given,  with  different  sureties,  and  one  bond  is 
intended  to  be  subsidiary  to  and  a  security  for  the  other — the 
other  in  case  of  a  default  in  payment  of  the  latter — and  not  a 
concurrent  primary  security;  in  such  a  case,  the  securities  in 
tho  second  bond  would  not  be  compellable  to  aid  Uiose  in  the 
firiit  bond  by  any  contribution:"  Craythome  v.  Swinburne ,  14 
Ves.  160;  Cooke  v. ,  Freem.  Ch.  97. 

For  the  reason,  then,  that  Jones  had  full  redress  at  law,  on 
the  first,  which  is  the  only  legal  promise,  and  alleges  no  reason 
in  his  bill,  either  for  want  of  proof  or  otherwise,  why  equity 
should  entertain  jurisdiction  of  the  matter,  we  can  not  sustain 
the  objection  to  the  judgment  below. 

It  must  be  affirmed  with  costs. 


Pbomibk  ov  iNDXUNTnr  Void  fob  Want  of  CominxBATiON,  WHiHt  Sm 
Bix  V.  Adanu,  31  Anu  Deo.  619. 

Pbohisb  of  Indsmkitt  is  an  Obiodtal  UvnxBTAXoro,  and  Nud  voi 
Bi  IN  Wbitino,  whxn:  See  Marqf  v.  Craxtford,  41  Am.  Deo.  158. 
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[1  GaoBQiA.  819.] 

PBomaBaBT  Kotb  Kbxd  not  bb  Madb  Patablb  in  Monet;  hot  by  statute, 
in  thiB  state,  it  is  allowable  to  make  it  payable  in  money,  merchandise, 
or  any  other  thing. 

Ii'VTBUVBNT  IS  A  Pbomissobt  Note,  when  it  is  for  the  absolute  and  uncon- 
ditional payment  of  money,  on  a  day  fixed  on  the  face  of  it,  although 
there  is  a  note  or  memorandum  subjoined  to  the  foot  of  it,  specifying  that 
the  note  may  be  discharged  by  the  maker's 'releasing  the  payee  as  in* 
dorser  on  another  note. 

Defendants  executed  to  plaintiff  an  instrument  by  which  they 
promised  to  pay  plaintiff  a  certain  sum  on  a  day  fixed.  Sub- 
joined to  the  instrument  there  was  a  memorandum  reciting  that 
defendants  might  discharge  it  by  releasing  plaintiff's  indorse- 
ment on  another  promissory  note.  The  plaintiff  brougb  t  this 
action,  declaring  on  the  above  instrument  as  a  promissory  note, 
and  alleging  that  his  indorsement  had  not  been  released.  The 
defendant  demuiTed  to  the  declaration  as  insufficient,  and  the 
d(>2aurrer  was  sustained.     This  ruling  is  assigned  for  error. 
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Origtby  E.  ThomoM,  for  the  plaintiff  in  eixor. 
Alfred  Ivenon^  corUra. 

By  Oourt,  Luhfkin,  J.  By  the  statute  of  Anne,  a  paper  was 
not  good  as  a  promissoiy  note,  unless  the  same  was  payable  in 
money  absolutely  and  at  all  events.  By  the  act  of  this  state, 
it  is  allowable  to  make  it  payable  in  money,  merchandise,  ot 
any  other  thing.  By  an  examination  of  the  instrument  sued  on, 
we  hold,  that  it  wants  none  of  the  essential  qualities  of  a  nego- 
tiable note,  and  that  it  was  right  to  declare  on  it  as  such.  It  is 
for  the  absolute  and  unconditional  payment  of  one  thousand 
dollars,  on  a  day  fixed  on  the  face  of  it.  There  is  a  note  or 
memorandum  subjoined  to  the  foot  of  it,  specifying  one  of  the 
modes  in  which  it  may  be  dischaiged  by  the  defendants.  In 
the  case  of  Ogden  v.  Bacon,  8  Johns.  485,  A.  gave  to  B.  a  prom- 
issory note,  payable  to  B.  or  order,  and  at  the  same  time  made 
an  indorsement  on  the  note,  that  it  was  to  be  delivered  to  B.  in 
oonsideration  of  a  judgment  against  0.,  to  be  assigned  to  A.  fay 
B.;  it  was  held  by  the  court  that  this  was  a  promissoiy  note 
within  the  statute,  and  might  be  declared  on  as  such,  notwith- 
standing the  indorsement,  which  was  merely  to  show  the  con- 
sideration, and  to  operate  as  notice  to  whoever  might  purohtia 
the  note. 

Judgment  reversed. 

Notes  T  vtabli  nr  SoMvrHiNO  Elsb  than  Monkt:  See  Vankooier  ▼ 
LogoHy  .38  Am.  Deo.  90;  Bankin  v.  Sanden^  Id.  431;  Kkhpairiek  v.  McOul 
Umgh,  39  Id.  158;  Fletcher  v.  BlodgeU,  42  Id.  487.  The  principal  osae  wm 
eited  as  authority  for  the  poiition  that  notee  payable  in  gooda  or  stocka  art 
not  negotiable  «uider  the  statate  of  Anne,  beeanae  not.  payable  in  money,  ia 
PhSlip§  ▼.  Dod^  8  Ga.  S3,ilioogfa  the  oonrt  aaid  aaoh  notee  were  negotiable 
by  our  statate. 


Bond  v.  Zexgleb. 

[1  GaoBOiA.  8M.] 
EfKOlU  or    TSSTATOB  OAK  NOT    BB    FOLLOWED    UK    HaHDS  OV    PiTBCBASm 

fiom  the  exeontor,  by  creditors  or  legatees,  nor  are  pnrofaaaers  reqnirad, 
before  baying,  to  look  into  the  aoconnts  of  the  exeootor,  to  ascertain 
that  he  is  faithfnUy  administering  his  trust;  the  law  preeunea  thia  in  hia 
favor. 

BXOXFTIONS    TO  GXNKRAL    PoWER  OF    EXBOUTOR  TO  DlSTOSI  OF  KbTATI  of 

testator  will  be  found  in  those  cases  only  where  ooUuaioii  eziafea  between 
tho  rcpreaentative  and  the  purchaser. 

PVSOHASEB    FBOM    EXECUTOB    NeED    KOT    LoOK    TO    AFPUOATIOir  OF  FOB- 

CHABB  MoNBT,  SB  a  general  rule.    Where,  however,  a  tmst  la  eraated  far 
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the  pftynMiit  of  tpeoffte  debti,  or  for  a  ipecial  object,  the  pnrohaMr  k 
bound  to  look  to  the  applioatum  of  the  porehaae  money. 

Piown  TO  Sell  is  Ixoidbnt  to  Owwicm  ov  Exboutob  without  direotloni 
to  that  effect  in  the  wilL  If  the  will  aathoriaet  or  directs  a  nle,  a 
/orthri^  he  ie  empowered  to  aell;  indeed,  he  haa  no  dinretlaoi  he  k 
bouid  to  aell;  the  will  ie  the  law  of  the  tniat  and  the  mearare  of  hla  db- 
ligationa. 

BuooTOft  VKDIR  Powut  IH  WiLL  MAT  CoNYiT  whatever  title  the  tee- 
tator  himself  hae  to  his  efSBoti. 

PUSCHABBBS  OF  SlaTXS  FBOM  ExbOUTOB  AT  PEPrATB  SaLB  ABB  BOBA  FiDB 

PuBOHABBBS  where  they  are  ereditort  of  the  estate  to  half  thepnrohase 
money,  and  cancel  thehr  debt  and  pay  the  balance  in  cash;  and  it  is  no 
answer  to  this  to  say  that  the  estate  was  wasted,  that  these  pnrohasen 
were  favored  as  creditors  oontrscy  to  law,  and  that  the  estate  was  in- 
solvent and  the  debts  ought  to  have  been  paid  according  to  the  grade 
established  by  statute. 

▲off  OF  Dboembbb  21,  1829,  PBBBGBisnro  Rbquibbmbmtb  nr  Bxboutob's 
Salbs,  Apfubs  Oxlt  to  cases  where  the  will  gives  no  instructions  what- 
ever as  to  the  sale  of  the  property. 

BzBOUTOB  MAT  Sbll  Slaybs  bt  F^oyatb  Salb  where  the  will  directs  a 
sale  of  the  negroes  in  case  of  insufficiency  of  the  personal  assets  to  pay 
the  debts,  and  does  not  specify  whether  the  sale  shUl  be  private  or  public. 
In  such  a  case  the  testator  leaves  it  to  the  executor  to  adopt  the  one  or 
the  other  mode,  according  to  what  he  might  think  would  best  promote 
the  interest  of  the  estate. 

8LAYB8  ABB  NOT  IvoLUDED  wiTHiH  THB  AcT  OP  Fbbbuart  29,  1764,  re- 
quiring the  publishing  of  all  intended  sales  of  goods  and  chattels  belong 
ing  to  a  testator  or  intestate;  and  if  that  act  had  intended  to  apply  tc 
alaves,  it  is  repealed  to  that  extent  by  the  act  of  December  21,  1829. 

Tsra  case  turned  on  the  right  to  certain  property  levied  on  fay 
Zeigler  and  claimed  by  Bond  and  others.  The  opinion  statet 
the  case.    Judgment  for  the  plaintiff.    The  claimant  appealed. 

WashxngUm  Foe  and  Samuel  Uall,  for  the  plaintifffi  in  error. 

Amos  W,  Edmmond  and  Angus  M.  2>.  Kingy  contra. 

By  Oonrt,  Nbsbet,  J.  The  facts  in  this  case  are  /is  follows: 
James  H.  Wright  departed  this  life,  testate,  leaving  his  wife, 
Elizabeth  Wright,  and  two  other  persons,  his  executors;  Mrs. 
Wright  alone  qualified.  The  testator  in  his  will  directed  that 
his  notes  and  accounts  be  applied  to  the  payment  of  his  debts, 
and  should  they  prove  insufficient,  he  declares  it  to  be  his  will 
and  desire,  **  that  a  sufficient  portion  of  my  estate,  real  or  per- 
sonal, as  my  executors  shall  deem  most  advisable,  be  sold  to 
pay  my  debts.''  The  notes  and  accounts  proving  insufficient  to 
pay  the  debts  of  the  testator,  she  sold  a  parcel  of  the  negroes  at 
private  sale  to  Bond  and  Murdock,  to  pay  his  debts. 

According  to  the  testimony.  Bond  and  Murdock  wera  credii- 

Am.  Dm.  Vox..  TT.rv-  -• 
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on  of  the  estate,  to  half  the  amount  of  the  purchase  money, 
which  was  allowed  them;  the  other  moiety  they  paid  in  cash. 
The  executrix  executed  to  them  her  bill  of  sale  for  the  negroes. 
It  is  not  shown,  by  the  record,  that  the  sale  was  on  any  account 
fraudulent;  no  collusion  or  coyin  is  established.  William 
Zeigler,  the  defendant  in  error,  being  also  a  creditor  of  the  es- 
tate of  James  H.  Wright,  deceased,  having  reduced  his  claim  to 
judgment  against  the  executrix,  caused  a  levy  to  be  made  upon 
the  negroes  so  sold,  as  aforesaid,  in  the  hands  of  Bond  and 
Murdock,  the  purchasers,  as  the  property  of  the  estate.  Bond 
and  Murdock  interposed  a  claim.  Upon  the  trial  of  the  claim, 
it  was  conceded  that  the  estate  was  lai^ly  in  debt,  and  that  the 
notes  and  accoimts  were  wholly  insufficient  to  pay  the  debts. 
In  support  of  their  title,  the  claimants  tendered  the  bill  of  sale 
of  the  executrix  for  the  negroes  sold  to  them,  and  now  in  con- 
troversy, to  which  the  counsel  for  plaintiffs  in  execution  ex- 
cepted, upon  the  ground  that  it  appeared,  upon  the  testimony, 
that  the  sale  of  said  property  had  been  made  by  the  executrix 
priyately,  and  without  the  statutory  notice.  The  exception  thus 
taken  was  sustained  by  the  court,  and  the  bill  of  sale  repelled, 
on  the  ground  that  the  executrix  had  no  authority  to  sell  at 
private  sale,  and  that  no  titie  could  vest  in  a  purchaser,  except 
after  advertisement,  and  upon  public  sale.  To  this  judgment  of 
the  court  below,  the  plaintiffs  in  error  except,  alleging  that  it  is 
contrary  to  law;  that  the  executrix  had  authority,  under  the 
will,  to  sell  at  public  or  private  sale;  and  that,  therefore,  the 
title  of  the  purchasers  is  good. 

It  was  not  exactly  regular  to  attack  this  titie  thus  collaterally; 
it  was  competent  for  the  creditors,  in  a  different  form  of  pro- 
ceeding, to  have  made  a  direct  issue  upon  its  validity.  But 
waiving  this  point,  we  adjust  ourselves  to  the  consideration  oi 
the  questio.ns  made  in  the  assignment.  They  are  of  great  prac- 
tical importance  in  this  community;  questions  upon  which  ex- 
ecutors and  guardians,  very  generally,  no  doubt,  are  willing  to 
receive  the  instructions  of  this  court.  The  main  question  mad^ 
in  this  case,  is  this:  do  the  purchasers  acquire  a  good  title  to 
the  property,  as  against  the  creditors  of  James  H.  Wright,  de- 
ceased? This  question  depends  altogether  upon  the  previous 
question,  viz. :  had  the  executrix  the  power,  under  the  will  of 
her  testator,  and  lyy  the  laws  of  Georgia,  to  sell,  as  she  did  seU, 
at  private  sale? 

It  is  proper  to  remark,  that  the  learned  counsel  for  the  de- 
fendants in  error,  admitted  in  argument  the  power  and  right  ol 
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the  executrix  to  sell,  contending,  however,  that  she  could  not 
Bell  at  private  sale,  but  must  sell  at  public  sale,  and  in  the  man- 
ner pointed  out  by  the  acts  of  our  own  legislature.  This  admis- 
sion narrows  somewhat  the  inquiry;  yet,  to  a  fair  elucidation  of 
the  points  in  controversy,  we  find  it  necessary,  briefly  and  rap- 
idly, to  review  the  common  law  doctrine,  as  to  the  power  of  an 
executor  over  the  estate  of  his  testator,  and  as  to  the  rights  of 
purchasers  setting  up  title  under  an  executor.  In  England,  it 
is  a  fteneral  rule,  that  an  executor  has  an  absolute  power  of  dis- 
posal over  the  whole  personal  estate  of  the  testator.  The  realty 
descends  there  to  the  heir;  and  as  real  and  personal  estates  art 
by  statute  upon  the  same  footing  here,  we  might  say  that  fhii. 
power  extends  in  Georgia  to  lands. 

Another  general  rule  of  the  common  law  is,  that  the  effects  can 
not  be  followed  in  the  hands  of  purchasers  by  creditors  or  leg« 
atees;  nor  are  they  required,  before  buying,  to  look  into  the  ac- 
counts of  the  executor,  to  ascertain  that  he  is  f^thf uUy  admin- 
istering his  trust;  the  law  presumes  this,  in  his  favor.  Nor  are 
purchasers  required  to  see  to  the  proper  application  of  the  pur- 
chase money:  in  the  language  of  Lord  Thurlow,  in  ScoU  v.  Ihfler^ 
2  Bro.  C.  C.  432,  **  What  becomes  of  the  price,  is  no  concern 
to  them.''  These  are  general  rules  of  the  common  law,  and  are 
founded  in  the  most  obvious  expediency;  indeed,  in  the  most 
manifest  justice  to  the  trustee,  his  cestui  qiie  trust,  and  the 
alienee.  Without  such  a  power  of  disposition,  an  executor 
could  not  execute  the  trust  devolved  upon  him,  and  therefore 
no  one  would  be  found  to  fill  fiduciary  situations.  The  departed 
would  in  vain  have  left  wills,  for  nobody  would  execute  them. 
Without  such  immunity  to  purchasers,  no  one  would  deal  with 
an  executor:  Wms.  Ex.  671--675,  2d  Am.  ed.;  Farr  v.  Newman^ 
4  T.  R.  C25;  Nugent  v.  Oiffard,  1  Atk.  463;  Bmney  v.  Bidgard, 
1  Cox,  145;  ScoU  v.  jyier,  Dick.  725;  2  Story's  Eq.,  sec.  1128- 
1130;  Field  v.  ScUeffelin,  7  Johns.  Ch.  150  [11  Am.  Dec.  441J; 
Mead  v.  Orrery,  3  Atk.  235;  Kidney  v.  Couasmaker,  2  Yes.  269; 
Clennell  v.  Lewthwaite,  Id.  466. 

These  are  general  rules,  and  are  not  without  exceptions.  Ex- 
ceptions \o  tho  general  power  of  an  executor  to  dispose  of  the 
estate  of  his  testator,  will  be  found  in  those  cases  only  where 
collusion  exists  between  the  representative  and  the  purchaser. 
That  an  executor  may  waste  the  trust  estate  is  not  sufficient  to 
invalidate  the  sale;  it  must  further  appear  that  the  purchaser 
participated  in  the  devcuUavit,  Fraud  and  covin  will  vitiate  any 
tn&flaction;  and  if  the  purchaser  concerts  with  an  executor,  hj 
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obtaining  the  testator^B  effects  at  a  nominal  ndiie»  or  al  a  fraud- 
ulent  nnderralney  or  by  applying  the  ndoe  to  the  porchaae  of 
other  effects  for  the  behoof  of  the  execator;  orif  he  knows,  that, 
from  the  &oe  of  the  transaction^  the  execator  is  applying  the 
aasois  to  the  payment  of  his  own  debts;  in  all  sach  cases,  and 
all  others  falling  within  the  reason  of  these,  not  only  will  ihe 
execator  be  liable  OTer  for  a  dewaiavii,  bat  the  porchaser  bays 
at  his  peril — gets  no  title  and  holds  theproperty  incambered 
with  the  trasL  See  the  whole  doctrine  reviewed  by  Chancellor 
Kent  in  Udd  t.  Schiefdin,  7  Johns.  Ch.  150  [11  Am.  Dec.  441]. 
It  is,  as  I  have  already  stated,  not  necessaiy,  in  general,  that 
the  porchaser  shoald  look  to  the  application  of  ihe  porchase 
money;  where,  however,  a  trnst  is  created  for  tbe  payment  of 
specific  debts,  or  for  a  special  object,  the  parohaser  is  boond  to 
look  to  the  application  of  the  porchase  money:  Story's  Eq.,  sec 
1127-1130;  Gardner  t.  Gardner,  8  Mason,  218.  Now,  as  in  this 
case  there  was  no  fiaod,  or  collosion,  or  covin,  between  the  ex- 
ecotrix  and  the  porchasers,  according  to  these  general  common 
law  principles,  they  acqoired  a  good  title. 

The  power  to  sell  is  an  incident  to  the  office  of  an  execator, 
withoot  directions  to  that  effect  in  the  will;  if  the  vrill  author- 
izes or  directs  a  sale,  a  fortiori,  he  is  empowered  to  sell:  indoed, 
he  has  no  discretion;  he  is  bound  to  sell.  The  vrill  is  the  law 
of  the  trust,  and  the  measure  of  bis  obligations.  He  may  not 
depart  from  its  requirements,  unless,  indeed,  they  be  in  viola- 
tion of  the  laws  of  the  state.  Whatever  title  the  testator  him- 
self has  to  his  effects,  his  executor  under  a  power  in  the  will 
may  convoy.  These  ore  principles  so  familiar,  that  I  deem  it 
useless  to  cite  authorities  to  them.  By  the  will  of  Mr.  Wright, 
his  executors  are  expressly  authorized  to  sell  his  real  or  per- 
sonal estate,  ''as  they  may  deem  most  expedient,"  to  pay  his 
debts,  upon  the  contingency  that  his  notes  and  accounts  would 
not  be  sufficient  to  pay  them;  that  contingency  occurred,  and 
in  pursuance  of  the  will,  a  number  of  the  negroes  were  sold. 
Now,  unless  that  sale  was  void  for  some  cause  grovring  out  of 
the  statute  laws  of  Georgia,  the  purchasers,  beyond  all  contro- 
versy, acquired  to  them  the  same  title  which  the  testator  had, 
and  a  title,  too,  good  against  his  ovni  creditors.  The  conclusion 
of  the  law  is,  that  the  executor  vrill  apply  the  proceeds  of  the 
sale,  bona  fide,  to  the  extinguishment  of  the  debts,  and  there  is 
no  equity  in  the  creditors  receiving  the  price,  and  then  also  ap- 
propriating the  property.  The  purchasers  were  themselves 
creditors,  to  the  extent  of  one  half  the  purchase  money:  tlta 
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cortingiiiahnient  of  their  debts  vfsa  a  yalnaUe  consideration. 
They  had  as  nrnoh  right  to  be  paid  as  other  creditors,  and  stand 
before  this  court  upon  the  same  footing  to  the  extent  of  their 
daims  against  the  estate  with  the  plaintiffs  in  execution.  As  to 
the  other  moieiy  of  the  purchase  money,  they  having  paid  that 
in  cash,  occupy  the  ground  of  bona  fide  purchasers.  'It  is 
not  a  sufficient  answer  to  all  this,  to  say,  as  was  said  by  counsel 
for  the  defendants  in  error,  that  the  estate  was  wasted;  that 
these  purchasers  were  favored  as  creditors  contraiy  to  law;  that 
the  estate  was  insolvent,  and  the  debts  ought  to  have  been  paid 
according  to  the  grade  established  by  statute.  It  is  no  answer 
to  say,  that  the  recognition  of  this  sale  is  a  practical  abolition 
of  the  law,  which  designates  the  order  in  which  the  debts  of  an 
insolvent  estate  are  to  be  paid.  The  reply  to  reasoning  of  this 
kind,  is  this:  If  the  executrix  has  mismanaged  the  estate,  she  is 
liable  personally  for  the  devcudavU.  Further,  if  the  creditors 
were  apprehensive  that  the  estate  would  prove  insolvent,  and 
knew  that  the  executrix  was  mismanaging  it,  equity  stood  ready 
to  furnish  them  with  a  process  to  compel  her  to  administer  the 
trust  according  to  law.  If  it  is  still  lurged,  as  it  was. urged, 
that  this  is  a  hard  case,  then  we  reply,  the  general  rules  of  the 
law  can  not  give  way  to  the  imaginary  or  real  hardships  of  par- 
ticular cases;  the  safety  of  all  rights  depends  upon  the  unre- 
lenting universality  of  the  laws  which  protect  them. 

But,  conceding  the  power  and  the  obligation  in  this  case  to 
sell,  it  is  contended,  that,  inasmuch  as  the  will  is  silent  as  to 
the  manner  of  the  sale,  it  was  the  duiy  of  the  executrix  to  have 
sold  in  the  manner  pointed  out  by  the  laws  of  Georgia,  regu- 
lating the  sale  of  slaves  by  executors;  not  having  sold  accord- 
ing to  this  manner,  the  sale  is  therefore  void.  It  is,  to  be  more 
definite,  contended  that  the  executrix  should  first  have  applied 
to  the  court  of  ordinary  and  obtained  an  order  for  the  sale  of 
these  negroes;  that  the  sale  should  have  been  at  public  auction, 
on  the  first  Tuesday  in  the  month,  at  the  place  of  public  sales, 
in  the  county  where  the  letters  testamentary  were  granted;  hav- 
ing given  sixty  days'  notice  thereof  in  one  of  the  gazettes  of 
this  state,  and  at  the  door  of  the  court-house,  in  the  county 
where  the  sale  was  intended  to  be  held.  These  are  substantially 
the  requirements  of  the  act  of  the  twenty-first  of  December, 
1829:  Prince,  254.  The  defendants  in  error  also  rest  their  case 
upon  the  act  of  February  29,  1764,  which  reqiiires  "all  in- 
tended sales  of  goods  and  chattels  belonging  to  testators  or  in- 
testates, to  be  published  in  two  or  more  public  places  in  the 
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parish  where  such  effects  are  to  be  sold,  and  in  the  gazette  at 
least  foriy  days  before  the  day  of  such  intended  sale:  Id.  223. 

We  are  of  opinion  that  the  act  of  1764,  for  reasons  which  we 
shall  presently  give,  has  no  relevancy  to  this  case;  and  the  first 
remark  we  make  upon  the  act  of  1829  is  this:  it  was  intended  to 
apply  only  to  cases  where  the  will  gave  no  instructions  whatever 
as  to  the  sale  of  property.  The  court  of  ordinaiy  is  authorized 
to  grant  an  order  for  sale,  upon  the  application  of  the  executor. 
What  need,  it  may  be  asked,  of  such  an  application,  if  the  testa- 
tor has  himself  directed  a  sale?  Would  the  order  in  such  a  case 
be  any  greater  protection  to  the  executor  than  the  will  itself  t 
Certainly  not;  it  would  be  an  act  wholly  supererogatory.  Sup- 
pose that  the  will  directs  a  sale  for  a  certain  purpose,  and  in  a 
certain  way,  and  the  ordinaiy,  upon  the  application  of  the  ex- 
ecutor, should  order  a  sale  for  a  different  object,  and  in  a  differ- 
ent manner;  would  that  order  be  a  protection  to  the  executor  t 
Unquestionably  not.  If  the  will  speaks  at  all,  its  language  is 
both  a  protection  and  a  mandate  to  him.  The  power  of  the 
ordinary  can  in  no  case  relieve  the  executor  from  his  liabiliiy  as 
trustee,  or  shelter  him  from  the  consequences  of  a  devastavU. 
The  mbst  that  can  be  said  of  these  orders  of  the  ordinary  is, 
that  they  are  vnsely  precautionary — designed  to  protect  the  in- 
terests of  orphans,  legatees,  and  distributees,  and  are  only 
prima  facie  evidence  of  a  faithful  administration  of  their  trusts 
in  favor  of  executors,  administrators,  and  guardians.  He  who 
believes  that  an  order  of  the  ordinary  will  protect  him  from  lia- 
bility as  a  trustee,  will  do  well  to  v^ake  up  at  once  from  so  flat- 
tering and  false  a  delusion.  The  will  of  a  testator,  although  a 
complete  protection  for  any  act  which  it  legally  authorizes,  is 
not  itself  by  any  means  a  protection  against  unfaithfulness  or 
negligence  in  the  manner  of  doing  it.  But,  to  return:  What 
necessity  is  there,  we  inquire  again,  under  these  views  of  the 
subject,  for  an  order  to  sell  negroes,  when  the  vrill  directs  a 
sale  ?  Our  conclusion  is,  that  the  act  referred  to  never  viras  in- 
tended to  operate  in  any  such  case. 

The  legislature  never  intended  to  interfere  with  the  right  of 
the  citizen  to  direct  the  manner  in  which  his  estate  should  be 
administered;  a  right  as  sacred  and  as  necessary  as  the  right  of 
testamentary  disposition  itself.  They  only  intended  to  author- 
ize a  sale,  in  cases  where  the  will,  making  a  general  disposition 
of  the  estate,  is  silent  as  to  sales.  Cases  do  often  occur,  where 
such  sales  would  benefit  the  heirs  and  creditors,  veithout  inter- 
fering vnth  the  dispositions  of  the  testator.     These  comments 
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on  the  act  of  1820  are  made  to  introduce  the  following  remarks, 
to  wit:  in  our  opinion,  the  will  of  Mr.  Wright  docs  not  alone 
direct  the  sale  of  his  negroes,  but,  by  necessary  legal  construc- 
tion, also  directs  the  manner  of  the  sale;  and  if  it  does,  then 
the  provisions  of  the  act  of  1829  do  not  apply  to  it.  There  are 
two  ways  of  selling;  two  modes,  public  and  private.  We  Hay 
nothing  of  degrees  of  publicity  and  privacy.  Legally,  and  in  the 
view  of  common  sense,  these  are  the  modes  of  effecting  a  sale. 
Now,  because  the  testator  did  not  specify  the  one  or  the  other, 
he  meant  to  leave  it  to  the  discretion  of  his  executors,  to  adopt 
the  one  or  the  other,  according  as  they  might  believe  the  one  or 
the  other  would  best  promote  the  interests  of  his  estate.  And 
when  the  executor  has  elected,  that  is  the  mode  which  the  testa- 
tor meant.  In  other  words,  the  discretion  placed  in  the  hands 
of  the  executor  is  part  of  the  meaning  and  intent  of  the  will,  and 
it  is  not  competent  to  strain  the  construction  of  a  statute,  to 
control  the  intent  of  the  testator.  Such  a  construction  of  this 
will  is  sustained  by  authoriiy,  and  is  in  accordance  with  reason. 
In  cases  where  a  power  is  conferred,  and  the  manner  of  execut- 
ing it  is  not  prescribed,  and  there  are  more  ways  than  one  of 
enacting  it,  the  appointee  is  left  to  his  discretion  as  to  the  man- 
ner: 4  Kent's  Com.  331;  Sugden  on  Powers,  201. 

There  are  good  reasons  for  such  a  rule  of  construction.  The 
testator  is  presumed  to  have  left  the  mode  of  the  sale  undeter- 
mined, because  he  could  not  foresee  whether,  in  the  event  it 
should  become  necessary  to  sell  his  lands  or  negroes  to  pay  his 
debts,  it  would  be  more  to  the  interest  of  the  estate  to  sell  at 
public  or  piivate  sale.  In  some  conditions  of  the  estate,  and  in 
some  states  of  the  market,  a  private  sale  might  be  most  judi- 
cious; at  others,  a  public  sale.  It  might  not  be  the  interest  of 
the  estate  to  sell  the  negroes  in  one,  and  only  one,  county,  as 
the  statute  directs.  It  might  be  to  the  interest  of  the  estate, 
with  a  view  to  a  better  price,  to  take  the  negroes  out  of  the 
state  to  a  better  market.  Considerations  of  this  kind  might, 
and  in  this  case,  doubtless,  did,  enter  into  the  mind  of  the  testa- 
tor, and,  therefore,  all  these  things  are  left  to  the  discretion  of 
his  chosen  fiduciary  agent.  It  is  a  personal  trust,  both  the  sale 
and  the  discretion  as  to  the  manner,  with  which  the  court  of  ordi- 
nary has  no  right  to  interfere.  Again:  if  the  testator  intended 
his  executors  to  be  subject  to  the  ordinary,  under  the  act  of 
1829,  why  make  any  provision  at  all,  as  to  the  sale  of  his  ne- 
^a*oes  ?  The  power  to  sell  would  have  existed  without  any  au- 
thority under  the  will.     The  discretion,  therefore,  as  to  tha 
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manner,  we  ihink,  was  intentionally  devolyed,  in  this  case,  upon 
the  exeoatora,  and  the  will  having  thus  rognlated  the  nuurner  of 
the  eale,  this  is  not  one  of  the  cases  contemplated  by  the  act  of 
1829. 

This  act»  moreoTer,  does  not  declare  that  no  sale  of  negroes 
by  an  ozecutor  shall  be  made,  unless  according  to  its  provisions; 
it  is  not  inhibitory.  It  makes  it  lawful  for  the  court  of  ordi- 
nary, on  the  application  of  the  executor,  to  grant  an  order  for 
sale,  if  it  is  made  plainly  and  fully  to  appear,  that  the  same  will 
be  for  the  benefit  of  the  heirs  and  creditors.  Upon  such  appli- 
cation being  made,  the  court  may,  or  may  not,  take,  with  the 
executor,  the  responsibility  of  a  sale,  and  extend  to  him  the 
benefit,  legal  and  moral,  of  the  prima  facie  protection  which  its 
order  will  afford.  If,  upon  the  application  being  made,  the 
court  grants  the  order,  then  the  statute  prescribes  the  place  and 
manner  of  the  sale.  If  no  application  be  made,  then  the  ex- 
ecutor is  left  to  the  rights  and  responsibilities  which  apper- 
tain to  him  under  the  general  laws  of  the  land;  to  these  he  is 
amenable,  under  all  circumstances  and  at  all  events,  for  the 
proper  execution  of  his  trust.  Do  we,  then,  by  this  construo- 
tion,  make  void  the  act  of  1829?  By  no  means.  Its  precau- 
tionory  protection  to  the  rights  of  minors,  legatees,  and  credit- 
ors, in  all  cases  to  which  it  applies,  as  well  as  its  prima  facie 
protection  to  executors,  administrators,  and  guardians,  con- 
tinues. The  act  of  1764,  we  think,  applies  alone  to  the  perish- 
able property  of  the  decedent.  ''  Goods  and  chattels"  do  not 
here  mean  slaves.  If  they  did,  this  act,  so  far  as  slaves  are 
concerned,  is  repealed  by  the  act  of  1829;  for  that  relates  to 
slaves,  exclusively,  and  some  of  its  provisions  are  in  conflict 
with  the  act  of  1764.  It  was  also  claimed,  in  argument,  that 
the  act  of  1805  applied  to  this  case.  We  think  not:  for  its  pro- 
visions embrace  administrators  only,  and  can  not,  therefore,  be 
extended  to  executors.  Upon  the  best  consideration  we  have 
been  able  to  give  to  this  subject,  we  are  constrained  to  believe 
that  the  court  below  erred  in  its  judgment,  in  the  questions 
submitted  to  us,  and,  therefore,  we  reverse  it. 


lk>NA  FIDB  PUBOHABEBS  FBOM  EXXOUTOB  WHO  HAS  No  PoWER  TO  SkLL:  See 

ScoU  V.  Dunn,  30  Am.  Dec.  174,  and  note;  WUlianuon  v.  WiiUanuoH,  41  Id. 
636.     And  see  Salmond  v.  Price,  42  Id.  204. 

Authority  of  Administbatob  to  Sxll  must  bb  Stbiotlt  Pubsubd: 
Wcrten  v.  Howard,  41  Am.  Dec  607,  and  note;  Lamb  y.  Lamb,  40  Id.  Sl8; 
Jackson  t.  Aetor,  39  Id.  281. 
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Mebohaiteb'  Bahk  v.  Gentbal  Babk. 

U  Gioaau,  418.] 
GoirOlUTIOS  BaTIIIBS  Ck>MTBACT  80  A8  TO  BX  LlABLS  THXBBON,  WhOD  il 

rooeives  the  benefit  of  the  contract  and  the  nee  of  the  pnipetiy  aoqntred 
by  it,  althoagfa  it  ie  made  by  one  acting  without  l^gal  anthority»  bnt  who 
anomes  to  act  as  agent  of  the  corporation. 
la  oiiDEB  TO  Bind  Prdtoipal  on  Contract  Made  bt  Aqbnt,  as  a  genenJ 
rule,  it  most  porport,  on  its  face,  to  be  the  contract  of  the  principal, 
and  hia  name  mnat  be  inserted  in  it  and  signed  to  it.  It  is  not  enoogh 
that  the  agent  be  described  as  snch  in  the  instrument. 

RVLB    THAT    PrIVOIPAL's   KamB    MUST    ApPXAB     OS    COMTBAOT   1|£aDB    BT 

Aobnt  applies  more  particularly  to  solemn  instruments  under  seal,  and 
a  more  liberal  rule  obtains  as  to  nnsolenm  instruments,  especially  oom- 
mercial  and  maritime  contracts.  In  such  cases,  in  furtherance  of  the 
public  policy  of  encouraging  trade,  if  it  can,  upon  the  whole  instmmenti 
be  collected  that  the  true  object  and  intent  of  it  are  to  bind  the  prin- 
dpal,  and  not  merely  the  agent,  courts  of  justice  will  adopt  that  con* 
stmction  of  it,  however  informally  it  may  be  expressed. 

Claubb  in  Bank  Chartebs  Bequirino  Contracts  to  bb  Signed  bt 
Pbbsidxnt  and  countersigned  by  the  cashier  does  not  apply  to  such 
contracts  or  engagements  as  occur  in,  or  are  necessary  to  the  ordinary 
business  of  a  cashier  or  agent,  such  as  drawing  or  indorsing  bills  of  ex- 
change, checks,  and  drafts. 

Person  Hbld  Out  to  Public  as  a  Pcbuc  Agent,  Binds  Prdtoipal  by 
his  acts  done  within  the  scope  of  that  agency,  even  although  restricted, 
as  to  certain  acts,  by  secret  instructions. 

Power  to  Discount  B1L14  Confers  Power  to  Indorse;  as  wherever  an 
agent  is  empowered  to  do  a  particular  thing,  he  is  also  empowered  to 
use  the  means  necessary  to  accomplish  it. 

OwNBRSHip  or  Bill  or  Ezchangb  is  a  Fact  for  Jury's  Dbxbrmination, 
and  if  they  have  passed  upon  it^  it  is  not  the  business  of  this  oonrt  to 
disturb  their  finding. 

Dbmand  and  Notice  are  not  Kecessart  in  an  action  by  the  Central  Bank 
against  the  indorser  of  a  bill  discounted  by  it,  as  the  charter  of  that  in* 
stitution  dispenses  with  demand  and  notice  in  any  action  on  a  InlL  And 
this  is  so  although  the  bill  is  not  payable  at  the  bank,  as  the  indorse- 
ment is  made  at  the  risk  of  the  paper  falling  into  the  hands  of  the  Cen« 
tralBank. 

Jbrbt  C0WLB8  drew  the  bill  of  exchange  in  action  on  the  Fnl- 
lon  Bank  of  New  York,  payable  to  Scott  Cray,  agent,  or  order. 
Acceptance  was  waived,  and  the  bill  was  indorsed  by  Cray, 
agent,  and  discounted  by  the  Central  Bank.  Cray's  principal 
was  not  disclosed,  either  in  the  bill  or  the  indorsement,  but  the 
declaration  alleged  that  he  was  the  agent  of  the  Merchants' 
Bank,  who  received  the  money  advanced  by  the  Central  Bank. 
On  presentment  to  the  Fulton  Bank,  the  bill  was  dishonored, 
and  this  action  was  brought  against  the  Merchants'  Bank  aa 
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indoraer.  It  appeared  at  the  trial  that  tho  name  of  the  defend- 
ant bank  was  the  ''Bank  of  HawkinsTill')"  at  the  time  of  the 
discount,  bat  that  afterwards,  and  before  this  action,  the  name 
and  style  had  been  changed  by  an  act  of  the  legislature  to  that 
of  ''The  Merchants'  Bank."  The  defendant  objected  to  the 
reading  of  the  bill  as  evidence,  for  reasons  that  appear  in  the 
opinion  of  the  court.  The  objection  was  oTerruled.  Judgment 
for  plaintiff.    Defendant  appealed. 

John  Huiherford  and  R,  F.  Hardeman,  for  the  plaintiff  in  error. 

Charles  J.  McDonald,  corUra. 

By  Court,  Nisbet,  J.  There  are  two  counts  in  the  plaintiff's 
writ:  one  founded  on  the  bill  of  exchange,  the  other  for  money 
had  and  received.  The  testimony  proves  that  the  bill  was  dis- 
counted by  the  Central  Bank,  at  the  instance  of  Scott  Cray,  for 
the  Bank  of  Hawkinsville;  that  the  money  was  paid  to  him,  and 
deposited  in  the  agency  of  the  Hawkinsville  Bank  at  Macon,  to 
the  credit  of  Jerry  Cowles,  the  drawer;  and  that  two  thirds  of 
it  was  applied  in  extinguishment  of  a  debt  due  by  him  to  the 
Hawkinsville  Bank;  the  balance,  Mr.  Cowles  was  permitted  to 
check  out.  Under  this  state  of  facts,  if  it  is  conceded  that  the 
Merchants'  Bank  of  Macon  is  not  liable  to  pay  this  bill,  upon 
the  indorsement  of  Scott  Cray,  yet  it  is,  in  our  opinion,  liable 
upon  the  common  count,  upon  principles  ex  OBqvuo  el  bono. 

If  a  person,  assuming  to  act  as  the  agent  of  a  corporation,  but 
without  legal  authority,  makes  a  contract,  and  the  corporation 
receive  tho  benefit  of  it,  and  use  the  property  acquired  under  it, 
such  acts  will  ratify  the  contract,  and  render  the  corporation  liable 
thereon:  Ang.  &  Ames,  2d  ed.,  178;  IMca  Ins.  Co.  v.  Kip,  8 Cow. 
25;  Story  on  Agency,  sec.  162;  Ujpiscopal  Ch.  Soc.  v.  £^n9C(^)al 
Church,  1  Pick.  372;  Bank  of  Columbia  v.  PaUerson's  Adm'r,  7 
Cranch,  299;  Bandall  v.  Van  Vechten,  19  Johns.  GO  [10  Am.  Dec. 
193];  Ulicalns.  Co,  v.  Bhodgood,  ^Wend,  652;  Mechanic^  Bank 
V.  Bank  of  Columbia,  5  Wheat.  334.  It  is  contended  by  the 
plaintiff  in  error,  that  an  act  of  an  agent,  to  be  binding  upon  his 
principal,  must  be  done  in  the  name  of  the  principal;  and,  in- 
asmuch as  the  name  of  the  principal  does  nowhere  appear  on 
this  bill,  it  can  not  be  evidence  to  charge  the  principal,  tho 
Merchants'  Bank  of  Macon,  formerly  the  Bank  of  Hawkins- 
ville. The  bill  is  payable  to  the  order  of  Scott  Cray,  agent; 
drawn  by  J.  Cowles,  upon  the  cashier  of  the  Fulton  Bank,  New 
York;  acceptance  waived,  and  indorsed  "  Scott  Cray,  agent." 
The  inference  drawn  from  the  paper  is,  that  Scott  Cray  acted  as 
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Agent  for  some  peroon,  or  corporation^  but  who,  or  what,  does 
not  appear.  The  name  of  his  principal  does  not  appear.  The 
general  rule  is  this:  in  order  to  bind  a  principal,  on  a  contract 
made  by  an  agent,  it  must  purport  on  its  face,  to  be  the  con- 
tract of  the  principal;  and  his  name  must  be  inserted  in  it,  and 
signed  to  it.  It  is  not  enough,  that  the  agent  be  described  as 
such  in  the  instrument:  Story  on  Agency,  sec.  147;  Paley  on 
Agency,  by  Lloyd,  180, 181, 182;  2  Kent,  629,  8d  ed« 

This  rule  applies,  more  particularly,  to  solemn  instruments 
under  seal;  and  as  to  them,  to  use  the  language  of  Judge  Stoiy , 
it  is  "  regularly  true,"  but  not  universally  true  in  all  its  extent. 
For,  so  far  as  regards  instruments  under  seal,  there  are  some 
exceptions  to  some  of  the  requirements  of  the  rule.  Although 
the  rule  is  thus  strict  as  to  sealed  instruments,  yet  a  more  lib- 
eral rule  obtains  as  to  unsolemn  instruments,  especially  com- 
mercial and  maritime  contracts.  In  such  cases,  in  furtherance 
of  the  public  policy  of  encouraging  trade,  if  it  can,  upon  the 
whole  instrument,  be  collected,  that  the  true  object  and  intent 
of  it  are,  to  bind  the  principal,  and  not  merely  the  agent,  courts 
of  justice  will  adopt  that  construction  of  it,  however  informally 
it  may  be  expressed:  Story  on  Agency,  sec.  154.  This  is  a  com- 
mercial contract,  not  under  seal,  and  comes  under  the  rule  last 
laid  down.  If  an  agent,  in  a  parol  contract,  intends  to  bind 
his  principal,  and  appears  to  act  as  agent,  the  principal  is 
bound:  Wheaton's  Selwyn,  823,  note  5,  Am.  ed.;  Andrews  v. 
Bktes,  11  Me.  267  [26  Am.  Dec.  521];  New  England  Mar.  Ins.  Co. 
V.  De  Wolf,  8  Pick.  56;  Ang.  &  Ames,  235-237. 

It  may  be  stated  generally,  that  where  it  appears  from  the 
face  of  the  paper,  that  the  credit  is  not  given  to  the  agent,  and 
the  name  of  the  principal  is  disclosed  at  the  time  of  the  trans- 
nction,  and  the  act  is  within  the  powers  of  the  agent,  the  prin- 
cipal is  bound.  The  question  whether  the  agent  is  bound,  does 
not  affect  this  question,  for  there  are  many  cases  where  both 
principal  and  agent  are  bound.  Now,  it  is  apparent  on  this 
bill  of  exchange,  that  it  was  the  intent  of  the  parties  to  bind 
Scott  Cray's  principal:  else  why  make  it  payable  to  him  as 
agent,  and  why  take  his  indorsement  as  agent?  It  is  still  more 
manifest  that  he  does  appear  to  act  as  agent.  The  testimony 
upon  the  trial,  too,  is,  that  the  name  of  his  principal  was  dis- 
closed to  the  Central  Bank  at  the  time  the  bill  was  discounted. 
We  hold,  too,  that  upon  parol  contracts,  where  the  intent  is  not 
fiufficientiy  clear  that  the  principal  is  to  be  bound,  the  defect 
can  be  supplied  by  parol  testimony.    A  party  can  not  be  dis- 
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Qhttg6d»  who  is  apparently  liable  on  the  contxact,  Imt  a  new- 
party  may  be  introdaoed  by  parol:  Ang.  Sl  Ames,  236, 237;  ife- 
ehania^  Bank  t.  Bank  of  Columbia,  5  Wheat  826;  Matt  t.  Ocka, 
I  Cow.  536  [13  Am.  Dec.  660);  Emerson  t.  The  Providence  Eat 
M.  Co.,  12  Maes.  240  [7  Am.  Dec.  66];  Hodgmm  t.  DeaOer,  1 
Cranch,  345;  Jomus  y.  LiUledale,  G  Ad.  &  El.  486;  Janes  y.  Jones, 
8  llee.  k  W.  (Exch.)  440.  See  also  Story  on  Agency,  190, 191, 
834-336.  The  testimony  on  the  trial  shows  that  ii  was  the  in- 
tent of  the  parties  to  Und  the  Bank  of  Hawldnsyille  by  thi» 
indorsement. 

The  second  assignment  of  error  is,  that  this  bill  of  exchange 
is  not  eyidence  against  the  defendant,  becanse  it  is  not  signed 
by  the  president  and  ootmtersigned  by  the  cashier,  as  is  required 
by  the  eighth  section  of  the  charter  of  the  Bank  of  Hawldns- 
yille. That  section  declares,  that  the  funds  of  the  company 
shall,  in  no  case,  be  liable  for  any  contract  or  engagement  what- 
eyer,  unless  the  same  shall  be  signed  by  the  president  and 
countersigned  by  the  cashier  of  the  corporation:  Prin.  108. 
This  proyision  is  found  in  most  of  the  bank  charters  of  thia 
state,  and  if  construed  to  apply  to  bills  of  exchange,  checks, 
and  drafts,  as  well  as  to  all  the  contracts  or  engagements  of  the 
banks  implied  in  law,  then  there  will  be  introduced  an  entire- 
change  in  the  manner  of  doing  bank  business  in  Georgia.  In- 
deed, then  it  would  be  hardly  possible  to  bank  at  all.  There 
is  nothing  in  the  form  of  a  contract,  expressed  or  implied,  that 
is  not  comprehended  in  the  sweeping  phraseology  of  this  sec- 
tion. Neither  the  banks  themselyes,  nor  the  courts,  nor  the 
mercantile  community,  haye  held  it  to  apply  to  the  ordinary 
business  contracts  of  the  corporation.  Upon  the  interpretation 
contended  for  by  the  plaintiff  in  error,  no  bank  would  be  liable 
for  its  deposits;  nor  upon  any  of  that  large  class  of  engagements 
which,  in  mercantile  affidrs,  result  by  implication  or  operation 
of  law.  This  is  not  all;  credit,  which  is  based  upon  character, 
upon  good  faith,  upon  honor,  and  which  constitutes  the  soul  of 
commerce,  would  be  no  longer  an  element  in  banking. 

For  this  would  be  substituted,  in  all  cases,  when  practicable, 
the  president's  signature  and  the  cashier's  certificate.  Who- 
would  deal  with  a  bank  which,  in  bar  of  its  cashier's  checks, 
drafts,  or  indorsements,  could  successfully  plead  the  absence  of 
its  president's  signature?  What  company,  with  honest  pur^ 
poses,  would  accept  a  charter,  if  the  franchises  conferred  were 
to  be  enjoyed  solely  upon  the  condition  that  no  engagement,  of 
any  kind,  could  be  entered  into  but  in  writing  thus  formally  au*- 
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ihenticated  t  If  it  be  a  privilege  to  a  bank,  to  be  bound  only 
hj  contracts  in  writing,  signed  bj  its  president  and  counter- 
signed by  its  cashier,  then  common  honesiy,  as  well  as  her  in- 
terests, would  compel  her  to  make  no  other.  The  privilege  con- 
tended for  bj  the  plaintiff  in  error,  would  work  an  estoppel  to 
banking  in  Gteorgia.  Thus  we  arrive  at  the  conclusion,  that  the 
legislature  did  not  intend  in  these  comprehensive  words,  to  de- 
feat the  verj  objects  contemplated  in  this  charter.  The  whole 
act  must  be  construed  together;  all  parts  of  the  charter  must 
stand,  if  possible,  and  the  different  parts  must  be  made  to  hai^ 
monize.  We  can  not  suppose  that  the  legislature  intended  to 
confer  banking  privileges,  and  in  the  very  act  which  confers 
them,  insert  a  clause  which,  in  the  form  of  guardianship  or  pro- 
tection, practically  annuls  the  charter. 

In  the  judgment  of  this  court,  the  clause  of  the  charter  does 
not  apply  to  such  contracts  or  engagements  as  occur  in,  or  are 
necessary  to,  the  ordinaiy  business  of  a  cashier  or  agent:  Ang. 
A  Ames,  231,  232;  Mechanic^  Bank  v.  Bank  of  Columbia,  6 
Wheat.  826;  such  as  drawing  or  indorsing  bills  of  exchange, 
checks,  and  drafts.  These  acts  appertain,  according  to  com- 
mercial law  and  usage,  to  the  office  of  a  cashier.  The  record 
discloses  that  Mr.  Cray  was  the  general  agent  of  the  Bank  of 
Hawkinsville,  at  Macon.  He  possessed  as  such,  more  than  the 
power  which  ordinarily  belongs  to  a  cashier.  He  had  charge  of 
the  agency  of  the  bank  at  Macon,  mrtvie  officii;  therefore  he  was 
clothed  with  all  the  powers  of  a  branch  of  the  Bank  of  Hawk- 
insville. Among  those  powers,  certainly,  is  the  power  to  dis- 
count bills  of  exchange:  Ang.  &  Ames,  243-246;  to  deal  in  bills, 
was  no  doubt  the  prime  object  of  creating  an  agency  at  Macon. 
He  was  held  out  to  the  public  as  the  general  agent  of  the  Bank 
of  Hawkinsville,  at  Macon;  and  being  so  held  out,  the  bank  was 
bound  by  all  his  acts,  done  within  the  scope  of  that  agency,  even 
although  restricted,  as  to  certain  acts,  by  secret  instructions. 
There  is  no  doctrine  better  settled  than  this.  It  is  the  doctrine  of 
the  Boman  as  well  as  the  commercial  law.  See  Bankqfihe  Vhiied 
SkOes  V.  Dandridge,  12  Wheat.  70;  Union  Bank  of  Maryland  v. 
Bidgdy,  1  Har.  &  G.  892;  Wild  v.  Bank  of  Paasamaquoddy,  8  Ma- 
son, 605;  Troy  T.dbB.  B.  Co.  v.  McChemey,  21  Wend.  296;  Ang. 
k  Ames,  222, 234, 288;  Story  on  Agency,  sees.  126-128.  Also,  we 
hold  that,  in  the  absence  of  any  express  power  to  draw  and  dis- 
count and  indorse  bills  of  exchange,  that  the  Bank  of  Hawkins- 
ville was  liable  upon  this  indorsement,  according  to  the  principles 
Just  stated;  but  if  this  were  not  so,  it  is  liable  because  the  order 
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of  the  board  of  directors  expressly  clothes  Mr.  Cray  with  power 
to  draw  and  discount  bills  of  exchange.  The  power  to  discount 
confers  the  power  to  indorse.  Wherever  an  agent  is  empowered 
to  do  a  particular  thing,  he  is  also  empowered  to  use  the  means 
necessary  to  accomplish  it.  Th^  means  are  included  in  the 
power:  Story  on  Agency,  sec.  77.  A  power  to  discount  bills 
includes  a  power  to  indorse:  Id.,  sec.  59;  Bayley  on  Bills,  5th 
ed.,  c.  2,  7. 

In  the  Mechanics*  Bank  of  Alexandria  v.  Bank  of  Columbia^ 
reported  in  5  Wheat.  826,  there  is  a  construction  put  upon  the 
eighth  section  of  the  charter  of  the  Bank  of  Hawldnsville;  by 
the  supreme  court  of  the  United  States — ^we  say  a  construction 
put  upon  this  section,  because  that  case  arose  under  the  provis- 
ion  of  a  bank  charter  almost  identical  with  it.  The  provisions 
of  the  two  charters  are  in  all  material  particulars  the  same. 
The  words  of  the  charter  of  the  Mechanics*  Bank  of  Alexandria 
are:  ''AU  bills,  bonds,  notes,  and  every  other  contract  or  en- 
gagement on  behalf  of  the  corporation,  shall  be  signed  by  the 
president  and  countersigned  by  the  cashier,  and  tiie  funds  of 
the  corporation  shall  in  no  case  be  liable  for  any  contract  or  en- 
gagement, unless  the  same  shall  be  so  signed  and  countersigned 
as  aforesaid."  By  comparing  this  section  with  the  provisions 
of  the  charter  of  the  Hawkinsville  Bank,  hereinbefore  recited, 
their  substantial  identity  will  be  seen.  The  supreme  court,  in 
this  case,  determined  that  the  clause  of  the  charter  of  the  Me- 
chanics' Bank  of  Alexandria  did  not  apply  to  a  check  drawn  by 
its  cashier,  or  to  contracts  implied  in  law. 

The  third  ground  of  error  is,  that  Scott  Cray  exceeded  all  the 
powers  conferred  upon  him  specially,  and  also  all  the  powers  of 
a  general  agent,  in  indorsing  this  bill,  because  it  does  not  ap- 
pear from  the  evidence,  that  the  bill  had  ever  been  the  property 
of  the  plaintiff  in  error.  The  bill  being  made  payable  to  the 
agent  of  the  plaintiff  in  error,  and  in  the  hands  of  his  imme- 
diate indorsee,  the  only  fair  inference  is,  that  it  was  discounted 
at  the  instance  of  the  plaintiff  in  error;  and  if  presented  by 
the  plaintiff  in  error  for  discount,  it  is  equally  clear  that  he  was 
the  owner.  Ownership  may  be  inferred,  too,  from  the  fact  of 
indorsement.  The  bill  itself  affords  evidence  enough  of  own- 
ership, to  cast  upon  the  defendant  in  the  court  below,  the  bur- 
den of  disproving  it.  The  testimony,  however,  as  to  the  own- 
ership, is  not  confined  to  the  bill  itself.  It  is  in  evidence,  by 
parol,  that  Mr.  Cray  went  to  Milledgeville  by  direction  of  th« 
president  of  the  bank,  for  the  purpose  of  procuring  a  disoount 
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from  the  Central  Bank,  and  that  while  there,  under  an  arrange- 
ment with  Mr.  Cowles,  the  drawer,  this  bill  was  put  into  his 
hands  to  be  discounted  at  the  Central  Bank — ^that  it  was  pre- 
sented by  him,  discounted,  and  the  money  paid  to  Mr.  Cray. 
The  ownership  of  the  bill  was  a  fact  for  the  jury  to  determine 
upon  the  evidence  submitted  to  them;  they  have  passed  upon  it, 
and  it  is  not  the  business  of  this  court  to  disturb  their  finding. 
The  fourth  ground  of  error  was  abandoned  bj  the  counsel  for 
the  plaintiff  in  error. 

The  fifth  ground  of  error  is,  that  the  plaintiff  did  not  prove 
demand  of  the  drawee  and  notice  to  the  indorser,  and  therefore 
they  were  not  entitled  to  recover.    Bearing  in  mind  the  circum- 
stances under  which  this  bill  was  discounted  at  the  Central 
Bank,  it  will  also  be  remembered  that  the  action  upon  it  was 
brought  by  the  Central  Bank  against  the  Merchants'  Bank  of 
Macon;  who  had  by  indorsement  negotiated  it  to  the  plaintiff. 
It  is  contended  by  counsel  for  the  defendant  in  error  that,  by  the 
charter  of  the  Central  Bank,  demand  and  notice  was  not  necessary ; 
and  in  this  opinion  of  the  learned  counsel,  this  court  coincides. 
The  twentieth  section  of  the  charter  of  the  Central  Bank  declares: 
"  The  directors  of  said  bank  Bboll  not  require  town  indorsers 
upon  any  note  or  obligation  made  payable  at  said  bank,  when 
the  country  indorsers  are  deemed  amply  responsible  to  secure 
the  payment  of  the  same,  and  no  notice  or  protest  shall  be  nec- 
essary to  charge  any  indorser,  nor  shall  any  charge  be  mode  by 
any  notary  public,  for  noting  for  non-payment,  or  protesting 
any  note  due  at  said  bank:"  Prin.  Dig.  74.     This  section,  by  its 
terms,  is  claimed,  and  we  think  rightly,  to  apply  only  to  notes 
and  obligations  made  payable  at  the  Central  Bank.     Section  26 
of  the  charter  provides,  that  in  "  all  suits  commenced  by  said 
corporation  upon  any  note,  bill,  bond,  or  obligation,  upon  which 
there  shall  be  any  indorser  or  indorsers,  the  maker  or  makers, 
together  with  the  indorser  or  indorsers,  or  their  representatives, 
may  be  embraced  and  sued  in  the  same  action,  and  no  proof  of 
notice,  demand,  or  protest,  shall  be  required  on  any  trial,  to  au- 
thorize a  recovery."    These  sections  repeal  the  law  merchant, 
requiring  demand  and  notice  to  charge  indorsers,  in  all  the  cases 
contemplated  by  them.    This  is  so,  or  language  has  no  meaning. 
The  Central  Bank  is  founded  on  the  public  funds;  it  is  the  finan- 
cial agent  of  the  state;  and  with  a  view  to  the  greater  security 
of  those  funds,  and  to  the  greater  facility  of  collecting  the  debts 
due  it,  and  the  consequent  increased  efficiency  of  the  institution 
liH  a  fiscal  agent,  these  preliminary  steps  to  chariife  indorsers  were 
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dispensed  with.  One  of  the  objects  of  the  oiganization  of  the 
Oentnal  Bank,  was  relief  to  the  people  by  accommodation  loans; 
in  consideration  of  which,  it  was  no  doubt  thought  but  reason- 
able to  withhold  the  right  to  notice  which  the  law  gaTe  to  in- 
dorsers.  Be  these  things  as  they  may,  it  was  dearly  the  right 
of  the  state,  in  organizing  a  banting  institution  upon  her  own 
funds,  to  prescribe  the  conditions  upon  which  the  public  should 
deal  with  that  institution.  These  conditions  are  embodied  in 
the  charter,  and  are  made  known  to  the  world.  Without  feel- 
ing under  obligation  to  give  a  good  reason  for  all  the  laws  of  the 
state,  we  do  feel  it  to  be  the  paramount  duty  of  this  court  to  - 
enforce  them,  if  they  are  constitutional.  Now,  whosoever  takes 
the  privileges  of  this  institution,  takes  them  cum  onere;  and  one 
of  the  burdens  which  he  assumes  is,  to  give  an  indorser  or  in- 
dorsers,  who  shall  be  liable  without  notice. 

Nor  is  it  incumbent  upon  us  to  demonstrate  the  convenience 
of  the  law,  when  there  is  no  doubt  in  our  minds  as  to  what  the 
law  is;  it  is  sufficient  for  us  to  say,  "  Italex  9cripta  esi."  We 
do  not  deny  that  arguments  **ab  inconvenierUi"  are  legitimate 
aids  to  construction,  in  cases  where  the  meaning  and  intent  of 
the  law  is  doubtful,  and  where  other  approved  rules  of  con- 
struction have  failed  sufficiently  to  elucidate  it.  In  the  present 
case,  we  can  not  say  that  we  have  a  reasonable  doubt  about  the 
meaning  of  the  two  sections  under  review.  The  limitation  in 
the  twentieth  section,  which  confines  its  operation  to  notes  or 
obligations  made  payable  at  the  Central  Bank,  is  not  found  in 
the  tweniy-sixth.  That  enacts,  that  in  all  suits,  commenced  by 
the  corporation  upon  any  note,  bill,  bond,  or  obligation,  the 
maker  may  be  joined  in  the  action  with  the  indorser  or  in- 
dorsers,  or  their  representatives;  and  it  further  declares,  that 
no  proof  of  demand,  notice,  or  protest  shall  be  required  in  any 
trial  to  authorize  a  recoveiy.  Now  this  was  a  trial  of  an  action 
on  a  bill;  upon  which  the  charter  dedaies,  no  proof  of  notice, 
demand,  or  protest  shall  be  necessary  to  authorize  a  recovery. 
In  the  teeth  of  this  very  plain  provision,  the  plaintiff  in  error 
contends  that  proof  of  demand  and  notice  was  necessary  to  au- 
thorize a  recovery.  The  counsel  for  the  plaintiff  in  error,  in 
his  able  argument,  insisted  that  the  twenty-sixth  section  applied 
only  to  cases  where  the  maker  and  indorsers  are  sued  in  the 
same  action;  that  is,  inasmuch  as  the  section  permits  a  joinder 
of  these  parties  in  the  first  division,  therefore  the  distinct  enact- 
ment in  the  second  division  is  limited  in  its  application  to  trials 
where  there  is  such  joinder.     We  think  this  is  a  non  aequUur^ 
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and  that  the  latter  division  is  as  general  as  it  would  be  if  it 
stood  alone  in  the  charter.  There  is  in  fact  no  necessary  con- 
nection between  the  two  divisions.  The  language  used  is,  no 
proof  of  demand,  notice,  or  protest,  should  be  necessary  in  any 
trial,  neither  on  a  trial  of  a  joint  action  or  any  other.  All 
trials,  and  therefore  this,  are  embraced  in  the  general  language 
of  the  act. 

By  the  twenty-fifth  section,  the  amount  of  loans  to  any  one 
person,  or  body  corporate,  or  society,  or  collection  of  persons, 
is  restricted  to  two  thousand  five  hundred  dollars.  In  1838,  the 
legislature  authorized  the  bank,  for  the  purpose  of  remitting 
money  to  pay  the  interest  on  the  state  debt,  to  purchase  ex- 
change beyond  the  amount  of  two  thousand  five  hundred  dol- 
lars, to  which  their  loans  were  limited  by  the  charter.  This  bill 
was  discounted  under  the  act  of  1838.  It  is  contended,  then, 
further  by  the  counsel  for  the  plaintiff  in  error,  that  this  debt 
was  not  contracted  under  the  charter;  but  being  contracted  un- 
der a  law  of  the  legislature,  the  general  law  as  to  notice,  and 
not  the  charter,  governs  the  contract,  and,  if  so,  the  notice  was 
necessary.  The  law  of  1838  is  a  repeal  of  the  charter,  so  far 
as  it  limits  the  amount  authorized  to  be  loaned  to  any  one  per- 
Hon,  and  permits  the  bank  to  purchase  exchange  in  sums  greater 
than  two  thousand  five  hundred  dollars,  To  this  extent  it  re- 
peals the  charter,  and  no  further.  It  does  not  repeal  that  pro- 
vision of  the  charter  which  dispenses  with  proof  of  demand, 
and  notice  and  protest. 

Nor  is  the  act  of  1838  in  conflict  with  that  provision;  if  it 
were,  it  would  be  repealed  by  implication.  It  is  said  that  this 
bill  is  not  made  payable  at  the  Central  Bank,  and  therefore  is 
not  subject  to  the  provision  of  the  charter  dispensing  with 
demand  and  notice.  The  answer  to  this  idea  is,  that  the  twenty- 
sixth  section  applies  to  all  bills,  bonds,  and  notes  and  obliga- 
tions, whether  payable  at  the  bank  or  not.  Again:  it  is  con- 
tended that,  inasmuch  as  this  bill  is  not  payable  at  the  Central 
Bank,  the  indorser  could  have  no  means  of  knowing  that  it 
would  be  discounted  there;  but  must  needs  infer  that  it  would 
l>e  subject  to  the  general  law  of  the  land,  and  therefore  it  ought 
not  to  be  brought  within  the  provisions  of  the  charter,  as  to  de- 
mand and  notice.  This  reasoning  amounts  to  this,  that  the 
charter  itself  is  a  fraud  upon  an  indorser  so  situated.  But  how 
can  this  be  so  ?  This  bill  is  payable  at  nineiy  days,  and  is 
ilrawn  upon  a  bank  in  New  York;  the  indorsement  was  a  volun- 
tary act.    It  was  liable  to  be  negotiated  at  any  bank  in  th« 
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state,  and  as  well  at  the  Central  Bank  as  anywhere  else — ^the 
charter  of  that  bank,  as  well  as  the  act  of  1828,  authorizing  it 
to  deal  in  exchange.  All  the  provisions  of  that  charter  are  pre- 
sumed to  be  known  to  the  indorser.  The  Bank  of  Hawkinsyille 
was  presumed  to  know  that  the  Central  Bank  could  discount 
this  bill;  and,  if  it  did,  it  was  exempted  from  the  usual  neces- 
sity of  demand  and  notice;  for  the  charter,  being  a  public  law, 
is  notice  to  the  world  of  all  its  provisions.  The  indorsement 
was  made,  therefore,  at  the  risk  of  the  paper  falling  into  the 
hands  of  the  Central  Bank;  it  was  made  subject  to  that  form  of 
liability  which  the  law  creates  in  that  event.  It  is  quite  imma- 
terial what  may  have  been  the  expectations  or  tmderstanding 
between  the  drawer  and  indorser,  as  to  the  destination  of  this 
bill,  unless  the  Central  Bank  was  a  party  to  them;  for  in  that 
event  only  would  it  be  bound  by  them.  But  the  facts  of  this 
case  preclude  the  application  to  it  of  the  reasoning  which  we 
have  endeavored  to  silence.  This  bill  was  presented  by  the  in- 
dorser at  the  board  of  the  Central  Bank  for  discount;  it  was 
discounted  for  the  benefit  of  the  Bank  of  Hawkinsville;  the 
money  raised  upon  it  was  in  fact  paid  to  the  indorser.  It  (the 
Bank  of  Hawkinsville)  became  voluntarily  a  dealer  with  the 
Central  Bank,  with  notice  of  the  fact  that  demand  and  notice 
was  not,  by  her  charter,  necessary  to  charge  the  indorser.  It 
indorsed  the  bill  to  the  Central  Bank.  It  therefore  made  with 
the  Central  Bank  a  contract,  into  which  that  provision  of  the 
charter  which  dispenses  with  notice  entered.  The  Bank  oi 
Hawkinsville  is  estopped.  It  can  not,  in  the  face  of  its  own 
contract  to  the  contrary,  claim  the  benefit  of  want  of  notice. 

A  party  dealing  with  a  bank,  with  knowledge  of  its  usage  in 
contravention  of  the  general  commercial  law,  will  be  bound  bj 
the  usage:  Renner  v.  Bank  of  Columbia,  9  Wheat.  584.  With 
stronger  reason  will  a  party  be  bound  by  the  charter  of  a  bank, 
whose  provisions  are  in  conflict  with  the  usual  rules  of  commercial 
law.  An  argument,  ab  inconvenienti,  against  the  construction  of 
the  charter  for  which  we  contend,  is  drawn  from  the  power  which 
Buch  a  construction  would  give  to  the  Central  Bank  to  charge 
an  indorser,  in  cases  where  he  is  discharged  by  want  of  notice. 
Thus,  the  holder  of  an  indorsed  paper  fails  to  give  notice,  and 
the  indorser  is  discharged;  the  paper  is  then  transferred  to  the 
Central  Bank,  which,  under  its  charter,  notwithstanding,  col- 
lects the  money  out  of  the  indorser.  Such  a  case  would  not  come 
within  the  twenty -sixth  section;  not  because  it  would  not  be 
embraced  in  its  terms,  but  because  the  rights  of  the  indon«er 
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being  fixed  l^  the  law  regulating  his  contract,  the  subsequent 
ownership  of  the  paper  by  the  Central  Bank  would  not  divest 
those  rights.  The  Central  Bank  would  buy  the  i>aper,  subject 
to  the  law,  which,  up  to  the  time  of  her  becoming  the  holder, 
goremed  it.  She  would  become  the  transferee  of  a  paper  upon 
which  the  indorser  is  discharged,  and  would  acquire  no  more 
rights  against  him  than  if  his  name  had  never  been  on  it. 
Would  lE^e,  then,  in  such  a  case,  be  required  to  show  notice  or 
bo  nonsuit?  Certainly  not.  She  is  relieved  by  the  charter 
fi-om  the  obligation  to  prove  notice,  upon  all  trials.  But,  she 
being  the  holder  of  a  i>aper  transferred  after  due,  the  defend- 
ant is  let  into  his  defense.  That  defense  is,  that  before  the 
bank  became  the  owner  of  the  note  or  bill  sued  on,  he  was  dis- 
charged for  want  of  notice.  We  have  no  doubt  but  that  the 
defense  would  be  triumphant;  and  thus  the  general  law,  regu- 
lating the  rights  of  indorsers  and  the  special  provisions  of  the 
charter,  would  harmonize.  Whether  this  be  considered  an  in- 
land or  foreign  bill,  we  do  not  find  it  necessary  to  decide,  as 
we  believe  the  bank  charter  dispenses  with  notice  in  either  case. 

Nor  do  we  deem  it  necessary  to  express  any  opinion  as  to 
what  would  be  the  rule,  according  to  the  law  merchant,  upon 
the  sixth  and  last  ground  of  error,  to  wit,  that  the  protest  itself, 
being  the  highest  and  best  evidence,  the  court  erred  in  admit- 
ting the  evidence  of  the  notary.  The  charter  is  very  explicit; 
no  proof  of  demand,  notice,  or  protest,  is  necessaiy  in  any  trial 
to  a  recovery. 

Let  the  judgment  of  the  court  below  be  afSrmed. 

AouJurriWG  Bknefitb  Abisino  ntOM  CoimucT  of  Ukacthobizbd  Aosirt 
ratifies  the  contract,  if  it  is  one  capable  of  ratification:  Despaieh  Line  r, 
Btllamy,  36  Am.  Deo.  203. 

Agent  Kbed  not  Desobibb  Himself  as  Such,  in  his  oontract,  wheai 
Ntio  Castle  M/g.  Co.  v.  Red  River  R.  R.  Co. ,  36  Am.  Dec.  686;  Morae  v.  Orten^ 
38  Id.  471. 

AUTHOBITT  OF  GeNEBAL    AgENT    CAN    NOT  BE   LIMITED  BT   PbITATB    Uh 

BTBUcnoNS:  LobdeU  v.  Baktr,  35  Am.  Dec.  358;  Wedher  ▼.  SHpwUh,  33  Id. 
161. 


ToWNSEND  V.   DaVIB. 

[1  OlOBOIA,  49S.] 

Ko  Pbbson  can  Bbing  Writ  of  Error  to  Revebsb  Jctdomeht  who  wai 
not  a  party  or  privy  to  the  record,  or  prejudiced  by  the  jadgmeni. 

Rboobb  must  Show  whether  Plaintiff  in  Error  be  a  Partt  or  priTy, 
or  is  aggrieved  by  the  judgment.     A  court  for  the  correction  of  azrora 
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can  not  ftt  oonunon  law  or  by  statute  bear  evidence  to  determine  whetiier 
a  party  aeeking  a  reveml  is  aggrieved  by  the  jadgment. 
Wmt  Of  Ebbob  will  bb  D18MI8SKD  ON  MonoK  where  the  plaintiff  la 
enor,  upon  the  opening  of  the  reoord«  doea  not  appear  to  be  a  part^  or 
privy,  or  in  any  way  aggrieved  by  the  judgment 

James  M.  Davis,  the  defendant  in  error,  saed  out  the  attach- 
ment in  this  case  against  John  A.  Davis.  Subeequentlj  Towns- 
end  &  Brother  sued  out  an  attachment  against  the  same  party. 
The  facts  and  proceedings  at  the  trial  Boffidently  appear  from 
the  opinion  of  the  court. 

A.  W.  Hammond  and  W.  W.  Arnold,  for  the  plaintiflh  in  error. 
Samuel  D.  KiUen,  ccnJbra, 

Bj  Oourt,  NxsBBT,  J.  Upon  the  trial  of  thia  attachment  be- 
low, Messrs.  Hammond  and  Arnold,  who  were  counsel  for 
Townsend  &  Brothers,  being  also  attaching  creditors  of  John 
B.  Davis,  were  permitted  to  appear  as  amid  curioB  in  defense  of 
John  B.  Davis.  As  friends  of  the  court,  they  took  a  number  of 
exceptions  to  the  attachment  first  sued  out  by  the  defendant  in 
error,  James  M.  Davis.  These  exceptions  were  overruled. 
Whereupon  Townsend  &  Brothers,  designating  themselves  as 
amid  curioB,  brought  this  writ  of  error.  The  motion  now  is,  by 
counsel  for  defendant  in  error,  to  dismiss  the  writ  upon  the 
ground  that  Townsend  &  Brothers  were  no  parties  to  the  pro- 
ceeding below,  and  do  not  appear  l^  the  record  to  be  in  any 
manner  affected  by  the  judgment.  The  &ct,  that  the  court 
consented  to  take  the  counsel  of  Messrs.  Hammond  and  Ar- 
nold in  the  case,  who  were  the  attorneys  for  the  plaintiffs  in 
error  in  another  cause,  does  not  give  them  the  right  to  bring 
this  writ. 

It  is  a  general  rule,  that  no  person  can  bring  a  writ  of  error 
to  reverse  a  judgment,  who  was  not  a  party,  or  privy  to  the 
record,  or  prejudiced  by  the  judgment:  Oreen  v.  Watkins^  6 
Wheat.  260;  Tidd's  Pr.  1135;  2  Bac.  Abr.  195;  Wiaiam  v. 
Otoyn,  2  Saund.  5th  ed.,  46  a  (6),  101  e.  Whether  the  plaintiff 
in  error  be  a  i>arty  or  privy,  or  is  aggrieved  by  the  judgment, 
must  appear  by  the  record.  A  court  for  the  correction  of  errors 
can  not,  at  common  law,  hear  evidence  to  determine  whether 
a  party  seeking  a  reversal,  is  aggrieved  by  the  judgment.  Its 
commission  is  to  examine  the  record  upon  which  judgment  was 
given,  and  upon  such  examination,  to  reverse  or  affirm  it:  Tidd, 
1134;  Cooper  v.  Oinger,  1  Stra.  607;  Ginger  v.  Gotoper,  2  Ld. 
Raym.  1408;  2  Bac.  Abr.  187;  Cohens  v.  Virginia,  6  Wheat.  264. 
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If  this  qaestion  was  not  settled  thus  at  common  law,  the  act  of 
the  legislature  organizing  this  court  is  conclusive  upon  it.  In  the 
fourth  section  of  that  act,  it  is  declared,  '*  that  said  supreme 
court  shall  hear  and  determine  upon  matters  contained  in  the 
transcript  of  the  record  of  the  cause,  and  not  otherwise."  The 
plain  tifEs  in  error,  upon  opening  this  record,  do  not  appear  to 
be  parties,  or  privies,  or  in  any  way  aggrieved  by  the  judgment. 
The  motion  is  sustained,  and  the  writ  of  error  dismissed. 


DlCBBB  WnX  NOT  Bl  RkVIBSBD  AT    InSTAHOB  Of    OVB  NOT  PbBJUBICBD 

by  it  for  the  want  of  proper  partiea,  ecpeoially  when  the  want  of  partiea  it 
now  for  the  first  time  objected  to:  CHhmm  v.  QMthwaUe^  42  Am.  Deo.  692. 

BicoRD  IS  IN  All  Cahss  to  Dmaiami  Who  aas  Pabtiss  to  a  Cass: 
Michigan  State  Bank  v.  Hading$,  41  Am.  Dec.  549.  The  appeUate  court  can 
take  judicial  cognizance  only  of  what  appears  on  the  transcript,  where  no 
diminution  has  been  snggested:  AucUicr  ▼.  Woodrtnf,  33  Id.  363. 

Partt  Aoobixvkd  80  ab  to  bavs  Biobt  Of  Afpbai^  whbb!  See  Wif^ 
giM  T.  SweUf  39  Am.  Deo.  71ll»  and  note. 


Mills  t;.  Lumpsik. 

[1  Ownau,  011.] 

BlBT  AoaBUIBG  Of  TbRATOB'8  LlfB-TIM B  CAN  NOT  BB  SbT  OlV  agaUMll  » 

debt  which  aoomea  to  the  ezecntor,  after  the  death  of  the  testator. 

Bquitt  Follows  thb  Law  with  Rioabd  to  Sxr-ons,  nnless  some  special 
circumstances  occnr  to  justify  an  interposition,  as  where  peculiar  equi- 
ties intervene  between  the  parties. 

Mistakb  is  Confbssiok  Of  JuiwiOBiiT  CAN  BB  Ambnbbd  Ain>  Cobbboibb 
by  the  court  in  which  the  same  was  made»  and  does  not  justify  an  Inter- 
ference of  equity. 

COMFLAIKANT  SHOULD  StATB  A  ClBAB  PBDIA  FaOIB  CaSB  tO  jUStIfy  SB  In* 

terference  of  equity  with  the  legal  administration  of  assets  in  the  hands 
of  an  executor  or  administrator. 

Bill  by  W.  E.  Mills  and  Jonas  King,  praying  an  injunction 
to  restrain  the  defendant,  executor  of  Thomas  Mills,  deceased, 
from  collecting  a  promissoiy  note,  given  by  the  complainants  to 
the  executor.  The  bill  alleged  further  that  the  executor  pro- 
ceeded on  the  promissory  note,  and  having  obtained  service  on 
one  of  the  complainants,  procured  him  to  enter  judgment  by 
confession  for  a  certain  sum,  and  prayed  for  the  correction  of 
this  judgment,  so  as  to  make  it  the  proper  amount.  The  facts 
on  which  the  bill  is  founded  appear  from  the  opinion.  The  in- 
junction was  sanctioned  by  the  chancellor,  but  was  subse- 
qnentty  dissolved  on  motion.  This  dedsion  was  assigned  at 
«nor. 
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John  W.  H.  Underwood^  tor  plaintiff  in 
WUUam  Martin  and  HoweU  Cobb,  conira. 


By  Court,  Warhxb,  J.  This  was  a  bill  of  injunotioiiy  filed  at 
the  instance  of  the  complainants,  to  restrain  ttie  defendant,  as 
administrator,  .from  collecting  and  reducing  to  possession  the 
assets  of  his  intestate,  in  the  due  conrse  of  administration,  on 
the  ground,  one  of  the  complainants  held  a  mnch  larger  claim 
against  the  intestate,  than  the  one  which  the  administrator  is 
attempting  to  enforce  against  them.  The  claim  which  the  ad- 
ministrator is  endeavoring  to  collect  out  of  the  complainants,  is 
for  properly  sold  l^  him  since  his  intestate's  death,  and  is 
founded  on  a  note  made  payable  to  the  adnunistrator  himself. 
The  complainants  seek  to  set  off,  or  discount,  so  much  of  their 
claim,  as  will  extinguish  the  demand  of  the  administrator 
against  them;  and  to  perpetually  enjoin  him  from  collecting  the 
same.  The  complainant's  demand  being  due  from  the  intestate 
in  his  life-time,  and  the  demand  agaiust  the  complainants,  which 
the  administrator  is  enforcing,  having  been  created  and  made 
payable  to  the  administrator  himself,  since  the  death  of  the  in- 
testate, could  not  at  law  be  set  off  against  the  claim  of  the  lat- 
ter. ''A  debt  which  accrued  in  the  life-time  of  the  testator, 
can  not  be  set  off  against  a  debt  which  accrues  to  the  executor, 
after  the  death  of  the  testator:"  1  Leigh's  N.  P.  156,  and  cases 
there  cited;  Kilvington  v.  Stevenson,  Willes,  264,  note;  2  Wms. 
Ex.  1155.  With  regard  to  set-offs,  courts  of  equity  follow  the 
law,  unless  some  special  circumstances  occur  to  justify  an  in- 
terposition, as  where  peculiar  equities  intervene  between  the 
parties:  2  Story's  Eq.  663,  664,  sec.  1437. 

Does  the  case  made  by  the  complainant's  bill  exhibit  such 
special  circumstances  or  peculiar  equities  between  the  parties, 
as  will  authorize  the  interference  of  a  court  of  equily ,  to  restrain 
the  administrator  in  the  due  administration  of  the  assets  of  his 
intestate?  We  think  not,  and  are  of  the  opinion  it  ought  never 
to  have  received  the  sanction  of  the  chancellor.  It  is  true,  the 
complainants  cliarge  it  is  their  belief,  founded  upon  the  conduct 
of  the  administrator,  as  well  as  from  information  which  they 
believe  to  be  true,  that  they  will  not  be  able  to  recover  their 
claim  from  the  administrator,  and  that  it  will  be  entirely  lost. 
The  complainants  nowhere  state  the  reasons  or  grounds  of  their 
belief;  nor  do  they  state  in  what  particular  manner  the  admin- 
istrator has  conducted  himself;  nor  do  they  pretend  to  state 
what  particular  information  they  have  received,  which  enables 
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ttiem  to  arriye  at  the  oonoliision,  they  will  not  be  able  to  reoorer 
their  claim  from  the  administrator.  The  grounds  of  their  be- 
lief, the  particular  conduct  of  the  administrator,  as  well  as  the 
nature  and  extent  of  the  information  received  by  them,  would 
be  T6iy  important  in  order  that  the  court  might  be  enabled  to 
judge  of  their  sufficiency.  Besides,  it  would  be  rery  difficult 
for  the  defendant  to  form  an  issue  with  the  complainants  upon 
their  general  allegations,  and  still  more  so  to  negatiye  them  by 
proof. 

The  complainants  further  allege  that  Jonas  King  is  the  only 
securiiy  to  the  administration  bond  of  the  administrator,  and  if 
the  money  sought  to  be  collected  shall  go  into  his  hands,  they 
have  good  cause  to  apprehend  it  will  be  so  managed  as  to  ren- 
der King  liable  therefor  on  his  bond.  What  acts  of  the  admin- 
istrator hare  given  the  complainants  ''good  cause"  of  appre- 
hension, we  are  not  informed,  nor  do  we  exactly  know  what 
they  desire  us  to  understand  by  the  term  *'  so  managed,"  as  ap- 
plicable to  the  official  conduct  of  the  administrator. 

It  is  charged,  the  administrator  has  paid  debts  out  of  their 
legal  order;  if  so,  he  and  his  securities  are  responsible:  and  it 
is  nowhere  alleged  the  administrator  or  his  securities  are  insol- 
vent. The  mistake  in  the  confession  of  judgment  could  have 
been  amended,  and  corrected  by  the  court  in  which  the  same 
was  made:  Bank  of  Pennsylvania  v.  Gondy^  1  Hill  (3.  C),  201), 
and  cases  there  cited.  When  a  complainant  comes  into  a  court 
of  equity  to  ask  its  assistance  to  interfere  with  the  legal  admin- 
istration of  the  assets  in  the  hands  of  an  executor  or  adminis- 
trator, he  should  at  least  state  a  clear  prima  fade  case  on  his 
part,  to  justify  such  an  interference.  Had  the  complainants 
shown  such  a  case,  by  their  bill,  as  would  have  authorized  the 
interference  of  a  court  of  equity,  we  are  of  the  opinion  it  is  not 
one  of  those  cases  which  would  have  required  the  payment  of 
the  money  into  court  under  the  rule  of  practice  established  by 
the  superior  courts. 

We  affirm  the  decision  of  the  court  below  dissolving  the  in- 
junction, on  the  ground  alone,  it  does  not  appear,  upon  the 
face  of  the  complainant's  bill,  that  there  is  sufficient  equiiy  to 
authorize  a  continuance  of  the  injunction. 

Luxmv,  J.,  gave  no  opinion. 


DxBTS  MUST  Bx  Dxjx  Of  Samx  Bioht  TO  OoasiiTUT*  Sir-oir:  d^fimam 
T.  Hampton^  37  Am.  Bea  611,  and  note. 

Bquitt  wixx  not  Bxuxvx  AQAXsm  A  JuDeMXHT  on  ground  available  in 
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ftn  Action  at  law:  Bmermm  v,  UdaU,  37  Am.  Deo.  604,  and  note;  Tashanmgk 
V.  Thompton,  41  Id.  626;  and  see  OraJU  ▼.  Derter,  42  Id.  666. 

Sbt-off  ut  Equitt  is  Oovebned  bt  Sami  Pbinciplis  ah  at  liAW  nndei 
the  New  York  revieed  statates:  Jauiing§  v.  Wduter^  35  Am.  Deo.  722,  and 
DOte  referring  to  cases  inTolving  the  question  of  set-off  in  equity.  The  prin- 
cipal case  was  cited  in  Jordan  t.  Jordan^  12  Ga.  88^  to  the  point  that  equity, 
as  a  general  rule,  follows  the  law  as  to  set-offi. 

iKTEBnBSNGB  OF  EQOiTr  Of  ADUHisnuTiov  OF  Ebx4TB:  8ee  SaUer  t. 
mmmmmm,  »5  Am.  Deo.  613. 


Seefhenb  v.  Gbawfobd,  TJsb  of  Ward. 

[1  Oaoaau.  074.] 

PUiraiPAL'8  APMIHHIOKS   ABM   PrIUA    FaCU    EvXDBNOB  AOAINST  STBBTini 

and  cast  the  burden  of  proof  upon  them. 

Duty  of  Iitfsbior  Coubt  to  Takb  Bokds  is  Mdiistbbial,  and  net  Judi- 
cial; consequently,  a  certified  copy  of  the  record  of  the  action  of  the  In- 
ferior court  in  taking  a  bond  during  Tacation  is  not  admissible,  they 
having  no  power  as  ministerial  agenU  to  make  a  record  during  yaoation, 

Ax>iciTTA50B  OF  Illboal  TESTiMOirr  IS  No  Obouno  fob  Nbw  Trial,  i( 
wholly  irrespective  of  that  testimony,  there  was  plainly  and  obnonaly 
evidence  sufficient  to  justify  the  finding. 

BoifD  IS  Void  as  a  Statutobt  Bond,  where  it  is  taken  after  the  time  pre 
scribed  by  statute. 

Bond  must  bb  Siokbd,  Sbalbd,  Attbstbd,  akd  Dbltvbrbd,  to  be  good  as 
a  voluntary  bond. 

Obuoob  of  Volumtart  Bond  is  Estoppkd  to  Dbnt  m  Vauditt,  and 
so  are  his  securities,  their  assumption  of  the  obligations  of  the  bond  be- 
ing also  voluntary,  and  they  being  his  privies  in  law. 

BovD  GrvBN  bt  Shbriff  aftkr  Time  Prbscribed  bt  Statutb  for  the 
taking  of  his  bond,  may  nevertheless  be  valid  as  a  voluntary  or  common 
law  bond. 

DxuvBRT  OF  Voluntart  Bond  Giybn  bt  Sheriff  need  not  be  to  the 
governor,  although  the  bond  is  made  payable  to  him  and  his  successors. 
In  such  a  case  a  delivery  to  the  inferior  court,  or  to  one  of  the  justices 
of  the  superior  court  to  bo  given  to  the  derk  of  the  court  for  safe  keep- 
ing, is  a  legal  delivery. 

AonoN  ON  Bond  Patablb  to  Ootkbvob  and  his  Suoobsbobs,  may  be 
maintained  in  the  name  of  a  successor  without  an  assignment;  as  the 
law  which  creates  sn  official  bond  and  makes  it  payable  to  a  public  offi- 
cer and  his  successor,  makes  a  transfer  and  tradition  of.  it  to  eadi  in- 
cumbent. 

Ibfbbior  Court  has  No  Power  to  Deicakd  Additional  Bond  from  a 
sheriff;  yet  it  is  competent  for  it  in  its  official  character,  and  with  a  view 
to  secure  the  faithful  execution  of  the  duties  of  sheriff,  to  receive  an  ad- 
ditional bond  from  him  when  voluntarily  tendered;  and  when  so  received, 
the  rights  under  it  inure  to  the  parties  interested,  as  in  case  of  the  first 
bond;  the  security  is  cumulative. 
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Debt  upon  a  sheriflfB  bond.    The  opinion  states  the  case. 
Francis  H.  (7one,  for  the  plaintiff  in  error. 
Iverwn  L.  Edrria,  contra. 

By  Court,  Nxsbzt,  J.  This  is  an  action  on  a  sheriff's  bond, 
to  charge  the  sureties  for  a  default  of  their  prinoipa!,  and  the 
first  question  made  is,  whether  the  admissions  of  the  principal 
can  be  given  in  eridenoe  to  charge  them?  We  think  they  are. 
prima  facie  evidence  of  their  liability,  and  oast  the  onus  upon 
them. 

This  court  has  determined  that  a  decree  against  a  guardian 
upon  a  bill  suggesting  a  devastavU  to  which  they  were  not  par- 
ties, is  no  more  than  prima/ade  evidence  against  the  sureties — 
they  can  inquire  into  the  grounds  of  the  decree  ab  crigine. 
With  stronger  reason,  the  admission  of  a  principal  is  only  prima 
facie  evidence.  The  sureties  may  show  in  rebuttal,  that  the  ad- 
mission was  made  by  the  sheriff^  by  mistake— or  collusion  with 
third  persons  for  the  purpose  of  charging  them— or  any  other 
fact  which  demonstrates  that  the  money  received  by  him  was 
Qot  guaranteed  to  be  paid  over  by  them.  Any  other  rule  would 
be  unjust  to  them.  It  is,  however,  both  reasonable  and  accord- 
ing to  the  settled  practice  of  the  courts,  that  his  admission 
should  go  against  them  as  prima  facte  proof  of  liability.  They 
would  be  conclusive  upon  himself,  if  bona  fide  made,  and  will 
bind  the  sureties,  because  they  are  his  privies  in  law.  It  is  not 
to  be  presumed,  that  one  will  charge  himself  falsely;  the  legal 
presumption  is  that  they  are  true,  until  the  contrary  appears. 
With  these  qualifications,  we  think,  the  testimony  was  pro{>erly 
admitted:  Treamires  v.  BaJtes^  2  Bailey,  380,  881;  Carmack  v. 
Commanioealth,  5  Binn.  184;  1  Stark.  Ev.  189,  223,  243;  Shel- 
t07i  V.  Gureton^  3  McCord,  412. 

The  next  exception  which  we  notice,  is  to  the  decision  of  the 
court  below,  admitting  in  evidence  what  purported  to  be  a  cer- 
tified copy  of  the  record  of  the  action  of  the  inferior  court  of 
Baldwin  county,  at  the  time  they  took  the  sheriff's  bond  sued 
upon,  tendered  in  evidence  by  the  plaintiff  in  rebuttal.  And 
here  it  becomes  necessary  to  advert  to  the  facts.  Stephens,  the 
sheriff,  was  elected  on  January  6,  1840;  was  commissioned 
on  the  eighth,  and  gave  bond  on  the  eleventh,  of  the  same 
month.  Afterwards,  to  wit,  on  the  third  of  March,  and  after 
the  expiration  of  thirty  days  from  his  election,  he  voluntarily 
appeared  before  three  of  the  justices  of  the  inferior  court,  and 
Ku^pfesting  that  the  bond  already  given  was  supposed  by  some 
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to  be  inTalid,  offered  for  their  acceptance  a  second  bond — the 
bond  raed  npon — ^which  thej  accepted  and  deUvered  oyer  to  the 
derk  of  the  superior  conrt.  This  was  not  done  at  either  a 
regular  or  an  adjourned  term  of  that  court  The  record  offered 
recites  the  action  of  the  court,  at  that  time,  in  taking  this  second 
bond.  The  reasons  urged  against  the  admission  of  it  are,  that 
the  time,  to  wit,  thirty  days,  within  which  the  law  directs  the 
sheriff  to  qualify,  having  transpired,  the  justices  had  no  right  to 
take  the  bond;  their  action  was  a  nullity,  and  therefore  the  pa- 
per tendered  is  no  record,  and  not  competent  evidence  to  charge 
the  defendants.  We  express  now  no  opinion,  as  to  the  power 
of  the  court  to  take  the  bond,  reserving  that  question  for  the 
present.  We  think,  upon  other  grounds,  the  testimony  waa 
improperly  admitted. 

We  doubt  the  power  of  the  inferior  court,  in  vacation,  to 
make  a  record,  unless  it  is  of  a  judicial  act,  which  the  law  di* 
rects  to  be  done  in  vacation,  or  which  the  court  itself  at  a  regular 
or  adjourned  term,  by  order  appearing  upon  its  minutes,  may 
direct  to  be  done  in  vacation.  Upon  this  subject  the  opinion 
of  this  court  has  been  fully  expressed  elsewhere.  The  act  of 
the  inferior  court,  now  being  considered,  was  not  a  judicial  act. 

By  the  judiciary  act  of  1799,  the  sheriff  is  required  to  give 
bond  before  any  one  of  the  judges  of  the  superior  court,  to  be 
approved  by  the  justices  of  the  inferior  court,  or  any  three  of 
them:  Prin.  430.  By  the  act  of  1803,  every  judge  of  the  su- 
perior court,  or  a  majority  of  the  justices  of  the  inferior  court, 
are  declared  competent  to  take  the  bonds  of  sheriffs  and  to 
qualify  them :  Id.  176, 177.  By  this  act  they  are  appointed  the 
agents  of  the  state  for  this  purpose.  The  duty  devolved  upon 
them  is  ministerial — it  is  required  of  them  not  as  a  court,  but 
as  individuals,  designated  by  their  official  name,  and  presumed, 
because  of  the  office  they  hold,  to  be  discreet  men.  We  refer 
now  to  the  taking  of  the  bond,  and  not  to  the  administering  of 
the  official  oath.  We  do  not  perceive,  therefore,  that  the  act 
appertains  to  the  business  of  the  court,  or  belongs  to  its  records. 
As  ministerial  agents,  we  are  satisfied  they  have  not  the  power 
in  vacation  to  make  a  record;  and  if  they  had,  it  will  not  be  a 
record  of  the  inferior  court.  Besides  this  testimony  was  supers 
erogatory.  The  record  was  not  necessary  to  show  the  execu- 
tion of  the  bond,  or  before  whom  it  was  executed.  At  the  time 
this  record  was  tendered,  a  certified  copy  of  it  was,  in  evidence, 
attested  officially  by  three  of  the  justices  of  the  inferior  court- 
bearing  date  on  the  third  of  March,  and  coming  out  from  the 
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iderk'B  offioe  of  the  superior  court,  its  legal  depository.  And 
for  this  reason,  although  we  think,  that  in  the  admission  of 
this  eridenoe  the  court  erred,  we  will  not  on  that  account 
fiend  the  cause  back  for  a  rehearing. 

It  is  well  settled  that  a  new  trial  will  not  be  awarded  because 
illegal  testimony  was  admitted,  if  wholly  irrespectire  of  that 
testimony,  there  was  plainly  and  obviously  evidence  sufficient 
to  justify  the  finding.  A  court  for  the  correction  of  errors,  we 
hold,  has,  in  relation  to  this  matter,  as  ample,  if  not  greater, 
discretion  than  the  circuit  court  has  upon  an  application  for  a 
new  trial.  It  will,  to  use  the  language  of  the  supreme  court  of 
New  York,  look  beyond  the  letter  of  the  error  assigned,  and  in- 
quire how  far  that  error  affected  the  judgment  of  the  court,  or 
tiie  fi Tifimg  of  the  jury:  Clarke  v.  Duicher^  9  Cow.  680.  We 
have  no  doubt  but  that  the  discretion  now  claimed  belongs  to 
all  corrective  tribunals.  It  is  expedient,  as  preventing  delay 
and  cost  in  the  administration  of  justice,  that  this  court  should 
be  clothed  with  such  power.  It  has  exercised  that  discretion 
already.  See  McCleslce\fs  Adm'rs  v.  Washington  LeadbeUer,  1  Ga. 
651,  tried  at  Gainesville  in  September.  We  are  not  left  to  rest 
the  power  upon  the  practice  of  other  courts;  for  our  own  organic 
law  confers  it.  It  is  therein  enacted  that,  "  upon  the  decision 
of  the  said  supreme  court,  on  matters  of  law,  or  principles  of 
equity,  which  may  arise  in  the  bill  of  exceptions,  the  court  shall 
cause  to  be  certified  to  the  court  below  such  decision,  and 
award  such  order  and  direction  in  the  premises,  as  may  be  con- 
sistent with  the  law  and  justice  of  the  case,  which  decision  so 
rendered  and  ordered,  and  direction  so  awarded,  shall  be  re- 
spected and  carried  into  full  effect  by  the  court  below."  See 
act  to  organize  the  supreme  court,  sec.  5.  By  this  clause  the 
power  is  conferred  to  award  such  order  and  direction  in  the 
premises,  as  may  be  consistent  with  the  law  and  justice  of  the 
case. 

We  have  now  arrived  at  the  point  where,  as  we  suppose,  all 
the  other  assignments  of  error  may  be  summarily  comprehended 
in  two  positions,  taken  in  the  argument  by  the  counsel  for  the 
plaintiff  in  error.  These  positions  are:  1.  That  the  bond  upon 
which  the  plaintiff's  action  is  founded,  to  wit,  the  second  bond 
given  by  Stephens,  the  sheriff,  and  dated  on  the  third  of  March, 
is  not  valid  as  a  statutory  bond;  and  therefore  the  plaintiff  is 
not  entitled  to  recover;  2.  It  is  not  valid  as  a  voluntaiy  or  com- 
mon law  bond,  and  therefore  the  plaintiff  can  not  recover.  We 
hold  that  the  remaining  points,  no  matter  how  originating,  or 
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how  elated,  muBt  necessarily  be  considered  and  adjudicated,  in 
our  discussion  of,  and  opinion  upon,  these  propositions.  Both 
of  these  positions  were  determined  against  the  plaintiff  in  error 
in  the  court  below. 

1.  Is  this  a  valid  bond,  under  the  statutes  of  Georgia?  By 
the  act  of  1809  (Prince,  177),  it  is  made  the  duty  of  the  sheriff- 
elect  to  apply  for  his  commission  within  twenfy  days  from  his 
election;  and  to  take  the  oath  of  office  and  give  bond  within  ten 
days  after  being  notified  of  the  arrival  of  his  commission,  by 
the  act  of  1811  (Id.  178).  By  the  act  of  1823  (Id.  183),  if  he 
does  not  qualify  and  give  bond  within  the  time  prescribed  by 
the  two  before-recited  acts,  that  is,  within  thirly  days,  his  office 
is  declared  vacant,  and  he  ineligible.  In  view  of  these  stat- 
utes it  is  argued,  that  this  is  not  a  valid  bond,  because  first,  not 
being  given  vrithin  thirty  days,  the  office  was  vacant,  and  the 
sheriff  could  not  therefore  have  given  it  under  the  statute. 
Now,  it  is  true  that  the  legislature  has  declared,  that  unless 
bond  is  given  within  thirty  days,  the  office  shall  be  considereil 
as  vacant.  The  object  of  this  requirement  is  to  secure  the  early 
services  of  an  officer  under  bond,  and  the  execution  of  the  bond 
is  a  condition  precedent  to  the  enjoyment  of  the  office;  it  per- 
fects, so  to  speak,  the  sheriffs  title  to  it.  A  de&ult  here  works 
a  forfeiture,  against  which  the  inferior  court  can  not  afterwards 
relieve. 

If  there  was  no  bond  executed  in  this  case,  then  was  the  office 
forfeited,  and  once  a  forfeiture  always  a  forfeiture.  The  inferior 
court,  in  that  event,  could  not  have  regarded  him  as  sheriff;  he 
could  not  have  tendered,  and  they  could  not  have  received  a  bond, 
colore  officii.  But  was  there  no  bond  given  within  time  ?  The 
record  discloses  that  there  was  a  bond  executed  by  the  sheriff, 
Stephens,  to  the  governor  of  the  state,  on  the  eleventh  of  Januaiy, 
1840;  and  therefore  within  time.  Whether  that  bond  be  valid 
or  not,  does  not  devolve  upon  us  to  determine.  It  has  not,  so 
far  as  appears  to  us  judicially,  been  declared  invalid  by  any 
court  having  jurisdiction  over  it.  The  inferior  court  has  not 
declared  it  void  by  declaring  the  office  vacant,  and  ordering  a 
new  election.  We  only  know  the  fact  that  a  bond  was  executed 
within  time,  and  from  aught  that  appears,  that  it  is  a  good  bond, 
and  that  the  sheriff  is  properly  in  office.  We  can  not  therefore 
say  that  the  bond  sued  on  is  not  a  valid  statutory  bond,  for  the 
reason  that  the  office  was  vacated. 

2.  It  is  argued,  that  it  is  not  a  good  statutory  bond,  because 
not  having  been  taken  vrithin  time,  it  is  not  taken  according  to 
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the  requirements  of  the  statute.  It  is  insisted  that,  after  the 
expiration  of  the  time,  it  is  not  competent  for  the  inferior  court 
to  demand  a  bond  of  the  sheriff;  that  their  power  to  take  it,  is 
limited  as  to  time,  by  the  statute;  and  that  this  bond,  bearing 
date  after  the  expiration  of  the  prescribed  time,  can  not»  in  anj 
sense,  be  considered  as  taken  in  conformity  with  the  law.  We 
consider  this  position  impregnable.  It  is  true,  as  claimed  by 
learned  counsel  for  the  defendant  in  error,  that  if  a  bond,  re- 
quired by  statute,  departs  from  its  strict  provisions,  as  where 
the  penally  is  larger  than  that  named  in  the  act,  it  is  notwith- 
standing good,  so  far  as  it  is  in  conformity  with  it;  unless  the 
statute  expressly  declares  that  all  bonds,  not  taken  in  conformity 
with  its  provisions,  shall  be  void. 

This  proposition,  as  a  rule  of  law,  has  an  exception  in  the  case 
of  a  bond  intended  to  operate  as  a  fraud  upon  the  obligors,  by 
color  of  the  law,  or  as  an  evasion  of  the  statute:  lyeaaures  v. 
Bates,  2  Bail.  376;  State  v.  Mdysan,  2  Nott  &  M.  425;  Sievena  ads. 
IVeasurers,  2  McCord,  107;  Commonweallh  v.  Wolbert,  6  Binn. 
298[6Am.Dec.456].  But  this  case  does  not  fall  within  the  doctrine 
last  stated.  This  is  not  the  case  of  a  bond  in  part  conformed  to  a 
statute,  and  valid,  as  to  that  part,  and  void  as  to  the  remainder  of 
its  obligations.  It  is  a  bond  required  by  the  legislature  to  be  taken 
within  a  time  limited,  and  taken  beyond  that  time.  The  act  re- 
quiring it  to  be  taken  within  thirty  days,  restricts  the  agent, 
viz.,  the  inferior  court,  to  that  time;  they  can  not  enlarge  their 
powers.  If  they  can  defer  a  demand  for  the  bond  until  one  day 
after  the  time,  they  may  a  hundred,  and  thus  defeat  the  intent 
of  the  legislature  altogether.  If  the  court  has  the  power  to  de- 
mand a  bond  in  this  case,  I  see  no  reason  why  the  right  would 
not  equally  exist,  in  a  case  where  there  was  confessedly  a  for- 
feiture of  the  office.  But  could  they  by  asking,  and  the  sheriff 
by  giving,  a  bond,  where  none  had  been  given  in  time,  revoke 
the  forfeiture  of  his  office  ?  Clearly  not.  Besides,  if  they  in 
such  a  case  may  be  considered  as,  under  the  law,  entitled  to  call 
upon  him  for  a  bond,  he  must  have  the  reciprocal  right  to  give 
one,  and  thereby  retain  an  office  which  his  previous  default  had 
vacated.  Besides,  having  given  one  bond,  the  sheriff  has  com- 
plied with  the  condition  upon  which  he  is  to  hold  office,  and  the 
oourt  has  no  right  to  cast  burdens  upon  him  which  the  law  does 
not  impose. 

These  views  are  intended  to  illustrate  the  position  that  this 
can  not  be  regarded  as  a  statutory  bond.  We  do  not  find  that 
conclusion  is  much  strengthened  by  the  fact  which  counsel 
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for  Hw  plaintiff  in  error  seemed  to  regard  as  of  some  import- 
ance, that  there  was  no  dedimua  potestaiem,  to  the  inferior  court 
to  take  this  bond.  If  the  law  does  not  confer  the  power,  the 
executive  dedimus  can  not  give  it,  and  if  it  does,  then  the  dedU 
mujt  is  but  a  wasteful  surplusage.  We  have  seen  that  the  legis- 
lature has  conferred  it,  but,  as  we  have  attempted  to  show,  to- 
be  exercised  within  a  limited  time. 

What  further  remains  is  to  inquire  whether  this  be  a  ralid 
bond  at  common  law.  We  think  it  is.  We  recognize  the  posi- 
tion occupied  by  the  counsel,  that  to  be  good  as  a  voluntary 
bond,  it  must  have  all  the  incidents  of  a  deed;  it  must  be  signed, 
sealed,  attested,  and  delivered.  One  of  these  incidents,  to  wit, 
delivery,  it  is  said,  is  wanting.  The  bond  is  made  payable  to 
Charles  J.  McDonald,  governor  of  the  state  of  Georgia,  and  his- 
successors  in  office,  and  the  argument  is,  that  it  was  not  deliv- 
ered to  Charles  J.  McDonald.  We  can  not  see  that  it  was- 
necessary.  In  considering  the  question,  whether  it  be,  or  not, 
a  good  voluntary  bond,  we  must  look  to  the  circumstancea 
under  which,  and  the  character  in  which,  it  was  given.  A  bond 
made  to  A.  and  delivered  to  B.  is  void  for  want  of  delivery. 
That  is,  however,  not  this  case.  The  obligor,  Stephens,  is  the 
slieriff  of  Baldwin  county;  as  sheriff  he  goes  to  the  inferior 
court,  and  suggesting  that  his  previously  executed  bond  wa» 
considered  void  by  some,  of  his  own  mere  motion  tenders  to 
them  an  additional  bond,  which  they  accept.  The  act  was  vol- 
untary. It  does  not  appear  that  the  court,  virtute  officii^  as 
agents  of  the  state,  considered  the  previous  bond  void,  and 
asked  a  new  one,  or  used  any  means,  by  suggestion,  threats,  or 
otherwise,  to  get  it.  The  evidence  is  that  be  of  bis  own  accord 
tendered  it.  Now  it  does  seem  to  me  that  it  does  not  lie  in  the 
mouth  of  this  obligor  to  object  to  the  validity  of  this  bond. 
He  is  estopped,  and  so  are  his  securities;  for  their  assumption 
of  the  obligations  of  the  bond  was  also  voluntary',  and  they  are 
his  privies  in  law.  What  can  they  say  against  the  breach  of  a  con- 
tract thus  intelligently,  willingly,  and  honestly  made  ?  Nothing. 
They  must  lie  down  under  the  burdens  they  have  assumed. 

We  have  said  that  it  was  not  necessary  that  this  bond  should 
be  delivered  to  Charles  J.  McDonald.  We  have  already  seen 
that  the  inferior  courts  are  by  law  authorized  to  take  the  sheriffs- 
bonds;  and  to  them,  or  one  of  the  judges  of  the  superior 
court,  as  the  appointee  of  the  law,  it  could  alone  be  le- 
gally delivered,  and  to  them  it  was  delivered.  Charles  J. 
McDonald  has  no  more  interest  in  it  than  any  other  citizen*. 
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His  name  is  but  the  representatiTe  of  the  sovereignty  of  the 
state.  It  is  the  people's  bond  made  i>ayable  to  him,  as  a 
nominal  custodier  of  its  obligations.  The  true  position  upon 
this  point  is  this:  a  bond  required  by  statute  and  made 
payable  to  the  goremor,  is  payable  to  the  office.  In  this 
particular  the  govemor  represents  the  people,  and  may  be  re- 
tarded as  a  sole  corporator,  and  each  chief  exeoutiTe  takes 
everything  that  belongs  to  the  office  by  succession:  Treasures  v. 
Bates,  2  Bail.  378;  Treasurers  v.  Wiggins,  1  McOord,  668;  Du- 
bose  Y.  Hanks,  2  Bail.  13.  And  here  it  may  be  weU  to  dispose 
of  the  exception,  that  this  action  can  not  be  sustained  in  the 
name  of  George  W.  Orawford,  governor  of  the  state  of  Georgia 
and  successor  of  Charles  J.  McDonald  "without  an  assignment 
Upon  the  principles  above  stated,  there  is  no  difficulty  here. 
It  is  made,  by  the  act  of  the  parties  to  it,  payable  to  the  suc- 
cessors of  Governor  McDonald,  and  the  pleadings  show  that 
George  W.  Crawford  is  his  successor.  The  law  which  creates 
an  official  bond,  and  makes  it  payable  to  a  public  officer  and  his 
successors,  makes  a  transfer  and  tradition  of  it  to  each  inctun- 
bent.  As  before  stated,  they  take  the  bond  as  appertaining  to 
their  office  by  succession.  In  this  aspect  of  this  cause,  that  is, 
looking  at  it  with  reference  to  the  rights  of  the  obligees,  the 
bond  assumes  a  statutory  character.    But  more  of  this  anon. 

To  return  to  the  question  of  delivery.  The  only  inquiries  to 
test  the  sufficiency  of  the  delivery  are,  to  whom  does  the  law  direct 
this  bond  to  be  delivered,  and  was  it  delivered  to  the  persons  ap- 
pointed by  law  to  receive  it?  The  answers  are,  that  the  statutes 
of  Georgia  declare  the  inferior  court  competent  to  take  it,  ard  re- 
quire it  to  be  turned  over  to  the  clerk  of  the  superior  court  for 
custody,  and  that  it  was  taken  before  them,  and  by  them  deliv- 
ered to  the  clerk  of  the  superior  court.  All  of  which  not  only 
amounts  to  delivery,  but,  in  our  judgment,  is  the  only  kind  of 
delivery  which  would  fulfill  the  requirements  of  the  law.  We 
have  said  that  after  the  expiration  of  thirty  days,  the  infe- 
rior court  has  no  power  or  right  to  demand  an  additional  bond 
from  the  sheriff.  Whilst  this  is  true,  we  yet  hold  that  it  is  com- 
petent for  them,  in  their  official  character,  and  with  a  view  to 
secure  the  faithful  execution  of  the  duties  of  the  sheriff,  to  re- 
ceive an  additional  bond  from  him,  when  voluntarily  tendered; 
and  when  so  received,  the  rights  under  it  inure  to  the  parties 
interested,  as  in  case  of  the  first  bond.  The  security  is  cumu- 
lative. Their  original  power  to  receive  a  bond  is  contiuucd,  in 
cases  where  the  law  being  complied  with,  and  the  HhoriiT  in 
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offioe,  be  in  that  ohazacter  tenders  other  secoritieB.  In  thia 
yiew  of  it  the  bond  would  seem  to  be  statutory.  As  to  the 
oUigors,  it  is  unquestionably  voluntary. 

Taking  into  view  the  circumstances  under  which  it  was  made; 
the  character  of  the  obligor,  and  also  of  those  to  whom  it  was 
delivered;  we  can  give  it  no  other  designation  than  this,  to  wit, 
a  common  law  bond.  And  being  delivered  to  the  inferior  court, 
and  attested  by  them,  and  found  where  the  law  directs  it  to  be 
phiced — in  the  custody  of  the  clerk  of  the  superior  court — ^we 
are  of  the  opinion  that  the  presiding  judge  committed  no  error  in 
admitting  a  certified  copy  of  it  to  go  in  evidence. 

Let,  therefore,  the  judgment  of  the  court  below  be  affirmed. 

Niw  Trial,  when  Grazttbd  tob  Admission  of  Isbklkvamt  ob  Ille- 
gal TssTiMONT:  See  Crotthy  ▼.  FUch^  31  Am.  Deo.  745;  Watson  v.  Prop^n 
of  Lisbon  Bridge,  Id.  49;  Myera  ▼.  Malcolm,  41  Id.  744,  and  note.  It  is 
within  the  sound  disoretion  of  the  court  to  refuse  a  new  trial,  if,  upon  a  care- 
ful examination  of  the  evidence,  it  is  clearly  sufficient  to  sustain  the  verdict, 
irrespeotiTe  of  illegally  admitted  testimony:  DcnfU  v.  Laufman,  9  Ga^  505; 
and  though  testimony  be  admitted  improperly,  yet,  if,  in  the  opinion  of  the 
court,  other  evidence  is  sufficient  to  authorize  the  verdict,  which  ought  to 
have  been,  as  it  was,  independent  of  this  testimony,  a  new  trial  should  not  be 
granted:  Jordan  v.  PoUockt  14  Id.  154;  nor  when  putting  the  illegally  ad. 
mitted  evidence  out  of  the  question,  the  evidence  in  the  case  supported  the 
verdict  of  the  jury:  JUatthis  v.  Stale,  33  Id.  31.  The  principal  oaso  was 
cited  as  authority  for  all  these  positions. 

Official  Bonds  not  Vitiated  bt  What  iBREOULARnrxs:  See  Audiior 
V.  Woodruff,  33  Am.  Dec.  368;  McCaraher  v.  OommowweaUh,  39  Id.  106,  and 
note.  If  an  attachment  bond  is  not  expressly  enacted  to  be  void  onleai 
taken  in  couformity  to  the  statute,  the  rule  is  that  a  bond  taken  under  such 
a  statute  is  good  so  far  as  it  conforms  to  it,  and  void  only  so  far  as  it  does 
not  conform:  KaJtn  v.  Herman,  3  Ga.  273,  citing  principal  case. 

Delivery  is  Kssential  to  Valxdit7  of  Bond:  Van  Amringe  v.  Mor- 
Urn,  34  Am.  Dec.  517,  and  note.  See  also  BlaekweU  v.  Lane,  32  Id.  676;  Oood- 
rum  V.  Carroll,  37  Id.  664. 

Otficial  Bond  can  not  be  Impeached  bt  OrncBB,  or  sureties  thereon: 
Kincannon  v.  CarroU,  30  Am^  Dec  391. 

Bond  not  Good  as  Statutory  Bond  Qood  as  Cokmo.v  Law  Bond» 
wuEN:  See  Ooodrum  v.  Carroll,  37  Am.  Dec.  664,  and  note.  The  principal 
case  was  cited  to  the  point  that  a  bond,  though  not  good  as  a  statutory  bond* 
may  be  good  as  a  voluntary  common  law  bond,  in  Jtutioea  v.  Entut^  6  Glk 
669;  Justices  v.  Sloan,  7  Id.  34;  Cratqford  v.  Howard,  9  Id.  314.  The  prin- 
cipal case  was  also  reviewed,  quoted  from,  and  approved  in  Stephens  v.  Oiam 
ford,  use  o/Breedlove,  3  Id.  499. 

Where  Official  Bond  is  Payablb  to  Govebnob  and  hib  SucoissoBa, 
the  office  is  the  payee,  and  his  successor,  whether  described  eo  nomine,  either 
in  the  statute  or  bond,  or  not,  may  sue  on  the  bond:  Polk  v.  Plummer,  37  Id. 
366.  And  the  principal  case  was  cited  as  authority  for  the  podtioa  that  any 
successor  may  sue  upon  such  a  bond  without  an  lasignmant,  In  HctHwd  r. 
Crawford,  16  Ga.  433. 


OASES 


SUPREME  COURT 


or 
ILLINOIS. 


Weloh  V.  Snaa 

[S  OnjCAir,  19r.] 
JwQman  Faiblt  ahd  Duly  Obtaiitxd  in  Oni  Stati  b  oooolulTe  ia  ui 
ftotlon  thafeoii  between  the  eame  parties  in  another  etate,  bnt  frand  in 
obtaining  aooh  judgment,  or  want  of  jorisdiotion  of  the  oonrt  rendering 
it»  with  respect  either  to  the  person  or  to  the  sabjeot-matter,  is,  if  spe- 
cially pleaded  and  proved,  a  complete  defense. 

RbOORD  07  JUDOMINT  07-  SiSTXR  StaTB  IS  OoVOLUSm   BTIDX50B  of  ths 

facts  stated  therein,  in  an  action  thereon  in  another  state,  and  is  there- 
fore conolosiye  as  to  the  jarisdiction  if  it  affirmatlTely  shows  personal 
senrioe  or  appearance  of  the  defendant. 

RkX>&D  Of  JUOOMXNT  Of  SiSTBB    StATB    ShOWIHO    DOBnUVT'S  Af  PBAB- 

ANOB  BT  Attobnit  Is  conclusive  evidence  of  the  attom^T's  appearance^ 
bat  only  prima/acie  evidence  of  his  authority. 

PUU  UI  AonON  ON  JUDOMBNT  OF  SiSTBB    StATX,   DbNTINO    JuBISDIOnON 

of  the  court  to  render  it,  must  by  positive  and  certain  averments  nega- 
tive every  fact  from  which  jarisdiction  could  be  presumed,  but  if  it 
shows  that  the  defendant  was,  at  the  time,  a  dtisen  and  resident  of  a 
different  state,  and  distinctly  denies  that  he  was,  at  any  time  during  the 
pendency  of  the  action,  within  the  state  where  such  action  was  pending, 
or  that  he  appeared  or  authorized  any  one  to  appear  for  him  in  said  ac- 
tion, it  is  sufficient;  othorwiBe  if  it  merely  avers  that  the  defendant  was 
never  served  with  process,  and  had  no  notice  of  the  pendenoy  of  the  ac- 
tion. 

PLAiNTiFf  Rbltino  ON  Dkfbndant'b  Appearanob  BT  Attobnbt  in  an  ac- 
tion on  a  judgment  of  a  sister  state  must  reply  that  fact  to  the  defend- 
ant's plea  to  the  juriwliction,  and  the  defendant  may  rejoin  that  the 
attorney  had  no  authority. 

R10ULAT10K8  Of  Each  Statb  as  to  Acqctibino  Jubiidiotion  of  the  person 
in  an  action,  are  binding  on  its  own  citiieDa,  thoii||^  tbey  haw  no  «ztra> 
territorial  effect. 
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Dbbt  on  a  judgment  recovered  in  Maryland.  The  opinion 
Btates  the  case.    The  defendants  brought  error. 

A,  Lvncoln^  for  the  plaintJAh  in  error. 

C.  H.  Constable,  oonhra. 

By  Court,  Tbbat,  J.  This  action  was  commenced  in  the  Clark 
circuit  court  by  Sykes  against  Welch  and  others.  Watson,  one 
of  the  defendants,  only  was  served  with  process.  The  decla- 
ration was  in  debt  on  a  judgment  recovered  by  Sykes  against  the 
defendants,  in  the  Ann  Arundel  county  court,  in  the  state  of 
llaryland,  on  the  twenty-sixth  of  October,  1835,  for  three  hun- 
dred and  forty  dollars  debt  and  ten  dollars  and  eighty-four  cents 
damages.  Watson  appeared  and  pleaded  seven  pleas.  The 
court  sustained  a  demurrer  to  the  third,  fourth,  fifth,  and  sixth 
pleas;  and  the  defendant  thereupon  withdrew  the  other  pleas, 
and  the  plaintiff  had  judgment  for  his  debt  and  damages.  The 
decision  of  the  circuit  court  sustaining  the  demurrer  to  the  pleas 
is  assigned  for  error. 

The  third  plea  alleges,  that  from  the  commencement  of  the 
suit  iu  Maryland  until  the  rendition  of  the  judgment  therein, 
the  defendant  resided  in  the  state  of  Ohio,  and  during  all  of  that 
time  was  not  within  the  limits  of  the  state  of  Maryland,  and 
that  be  never  appeared  in  person,  nor  authorized  any  one  to  ap- 
pear for  him.  The  fourth  plea  alleges  in  substance,  that  from 
the  commencement  of  the  suit  until  the  rendition  of  the  judg- 
ment, the  defendant  resided  in  Ohio  and  was  not  in  Maryland, 
and  that  he  did  not  appear  in  the  suit  in  person  or  by  attorney. 
The  fifth  and  sixth  pleas  aver  generally,  that  the  defendant  was 
never  served  with  process,  and  that  he  had  no  notice  of  the  pend- 
ency of  the  suit. 

Under  the  constitution  of  the  United  States  and  the  laws  of 
congress  made  in  pursuance  thereof,  the  judgments  in  personam 
of  the  various  states  are  placed  on  the  footing  of  domestic  judg- 
ments; and  they  are  to  receive  the  same  credit  and  effect  when 
sought  to  be  enforced  in  different  states,  as  they  by  law  or  usage 
have  in  the  particular  states  where  rendered.  A  judgment  fairly 
and  duly  obtained  in  one  state  is  conclusive  between  the  parties 
w'beu  sued  on  in  another  state.  The  defendant  may  show,  in 
bar  of  au  action  on  the  record  of  a  judgment  of  another  state, 
that  the  judgment  was  fraudulently  obtained,  or  that  the  court 
pronouncing  it  had  neither  jurisdiction  of  his  person,  nor  of 
the  subject-matter  of  the  action.  If  he  succeed  in  establishing 
any  one  of  these  defenses,  the  judgment  is  entitled  to  no  credit 
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and  the  plaintiff  is  driven  to  his  suit  on  the  original  cause  of 
action:  Bimeler  t.  Daw9on^  4  Scam.  536  [89  Am.  Deo.  480],  and 
the  cases  there  cited.  The  defendant  may  admit  the  existence 
of  the  record,  and  set  np  bj  special  plea  any  of  these  matters 
of  defense  in  avoidance  of  the  judgment:  Harrody.  BarreUo^  2 
Hall,  802;  Shumway  v.  StUlman,  6  Wend.  447;  Starbuck  v.  ifur- 
ray,  6  Id.  148  [21  Am.  Dec.  172].  The  plaintiff  may  traverse 
the  allegations  of  the  plea  or  reply  new  matter  in  avoidance. 
The  record  of  the  judgment  is  to  be  used  as  evidence  in  the  trial 
of  the  issue;  and  when  introduced,  affords  conclusive  evidence 
of  the  facts  stated  in  it.  Thus,  if  the  record  shows  affirmatively 
that  the  defendant  was  personally  served  with  process,  or  per- 
sonally appeared  to  the  action,  it  furnishes  conclusive  evidence 
of  the  fact  stated,  and  the  defendant  can  not  controvert  it:  Hdtt 
V.  WUUams,  6  Pick.  282  [17  Am.  Dec.  856];  Shumway  v.  SHUman, 
supra;  Bust  v.  Frothingham,  Breese,  258.  If  either  of  these 
facts  clearly  and  distinctly  appear  on  the  face  of  the  record,  the 
plaintiff  may  reply  that  the  defendant  is  estopped  by  the  record 
from  denying  that  the  court  had  jurisdiction  over  his  person: 
HaU  V.  WUliams,  supra.  If  the  record  states  that  the  defendant 
appeared  by  attorney,  it  is  conclusive  proof  that  the  attorney 
appeared  for  him,  but  only  prima  facie  evidence  of  the  author- 
ity of  the  attorney  to  appear,  and  which  latter  fact  the  defend- 
ant is  at  full  liberty  to  disprove:  HaU  v.  WiUiams,  supra;  Shuwr 
way  V.  StiUman,  supra.  The  pleas  in  question  seek  to  invalidate 
the  judgment  declared  on,  by  showing  that  the  court  in  which 
it  was  recovered  had  no  jurisdiction  over  the  person  of  the  de- 
fendant, and  consequently  no  authority  to  render  the  judgment. 
Where  a  judgment  has  been  obtained,  there  is  a  strong  legal 
presumption  that  the  court  had  jurisdiction,  and  that  it  pro- 
ceeded conformably  to  the  laws  of  the  state  in  which  it  was  ren- 
dered. The  rule  therefore  is,  that  a  plea  denying  the  jurisdiction 
of  the  court  must,  by  certain  and  positive  averments,  negate 
every  fact  from  which  the  jurisdiction  may  arise:  Harrod  v.  Bar* 
retto,  1  Hall,  155;  Shumway  v.  StiUmaUy  4t  Cow.  292  [15  Am.  Dec. 
874].  The  third  and  foxirth  pleas  clearly  come  within  the  rule. 
If  the  averments  contained  in  them  are  true,  the  court  in  Mary- 
land could  not  have  acquired  jurisdiction  over  the  person  of  the 
defendant,  either  by  the  service  of  process,  or  by  any  notice 
which  he  was  bound  to  attend  to.  If  he  was  a  citizen  of  Ohio 
during  the  pendency  of  the  suit  in  Maryland,  the  only  modes 
by  which  the  court  could  have  acquired  the  authority  to  render 
a  personal  judgment  against  him,  were  either  by  the  sezrice  of 
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prooess  on  luni  while  he  was  temporarily  within  the  limits  of  the 
latter  state,  or  by  a  Tolontary  submission  of  his  person  to  the 
jurisdiction  of  the  court.  That  the  court  obtained  jurisdiction  in 
either  of  these  ways,  is  explicitly  and  poeitiTely  denied  by  the 
pleas. 

Although  no  part  of  the  record  of  this  case,  a  copy  of  the 
record  of  proceedings  in  the  suit  in  Maryland,  has  been  sub- 
mitted to  the  inspection  of  the  court.  It  appears  therefrom 
that  an  attorney  appeared  for  the  defendant.  The  proper  course 
will  be  for  the  plaintiff  to  reply  this  fact  to  the  pleas,  and  the 
defendant  may  rejoin  that  the  attorney  had  no  authority  to  en- 
ter his  appearance.  On  the  trial  of  such  issue,  the  record  will 
afford  prima  facie  evidence  of  the  right  of  the  attorney  to  ap- 
pear, and  the  defendant  will  be  allowed  to  overthrow  the  pre- 
sumption, by  proving  that  he  never  authorized  the  attorney  to 
appear  for  him.  And  this  question  of  the  authority  of  the  at- 
torney will  probably  be  the  only  one  arising  on  the  future  trial 
of  the  case. 

The  fifth  and  sixth  pleas  axe  manifestly  bad.  These  pleas 
may  be  true  in  point  of  fact,  and  still  the  court  may  have  had 
jurisdiction  of  the  person  of  the  defendant.  It  is  competent 
for  each  state  to  prescribe  the  mode  of  bringing  parties  before 
its  courts.  Although  its  regulations  in  this  respect  can  have 
no  extraterritorial  operation,  they  are,  nevertheless,  binding 
on  its  own  citizens.  For  aught  appearing  on  the  face  of  these 
pleas,  the  defendant  may  have  been  a  resident  of  the  state  of 
Maryland,  and  received  such  notice  of  the  pendency  of  the 
suit,  as  conferred  authority  on  the  court  to  hear  the  case  and 
pronounce  the  judgment.  If  he  was  a  resident  of  another  state, 
it  may  be  that  prior  to  the  commencement  of  the  suit,  and  in 
anticipation  of  its  being  brought,  he  retained  an  attorney  to 
enter  his  appoaranoc  and  defend  it.  He  may  have  done  this, 
and  afterwards  have  bad  no  personal  knowledge  of  the  pend- 
ency of  the  suit.  These  pleas,  like  the  others,  should  have 
contained  the  additional  averments,  that  he  was  beyond  the 
jurisdiction  of  the  court,  and  that  he  had  never  authorized  his 
appearance,  or  such  other  allegations  as  would  have  negatived 
every  presumption  of  jurisdiction. 

The  circuit  court  decided  correctly  in  sustaining  the  demurrer 
to  thb  Hfth  and  sixth  pleas,  but  erred  in  sustaining  it  to  the 
third  and  fourth  pleas.  For  this  error  the  judgment  will  be  re- 
versed, vrith  costs,  and  the  cause  will  be  remanded  for  further 
proceedings. 
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Judgment  reTeraed. 

KoEB3iXB,  Tbokab,  and  Denning,  JJ.  ,  did  not  sit  in  this  case. 


JtrDGUNTB  07  S18TIB  SxATU,  Emot  07:  See  Bimder  v.  Dammtm,  89  Am. 
Deo.  430;  MeLun  v.  Beneeni^  40  Id.  437;  Napier  ▼.  Oidkrt,  Id.  613;  PelUm 
▼.  Plainer^  42  Id.  197,  and  cues  referred  to  in  the  notes  thereto.  The  prin- 
cipal case  is  cited  ae  an  authority  for  the  following  poeitiona  connected  with 
this  sabjeot:  Prima /aeiet  when  a  judgment  recoTeied  in  <»ie  state  is  made  a 
ground  of  action  in  another,  the  court  rendering  such  judgment  is  presumed 
to  have  had  jurisdiction;  and  if  the  record  shows  the  appearance  of  the  de- 
fendant by  attorney,  it  Is  conclusive  on  the  point  that  the  attorney  appeared, 
but  is  only  prkna/iicie  evidence  of  his  authority  to  appear,  and  tiie  contrary 
may  be  shown:  Thompeon  ▼.  SmmeH,  16  HI.  416;  Horton  ▼.  Oritel^fiM,  18 
Id.  136.  If  the  record  shows  personal  service,  it  Is  conclusive:  Logantpori 
Oa$  Co.  ▼.  KntnUes,  2  DHL  a  C.  421,  425.  Each  state  may  regulate  the 
mode  of  service  of  process  or  of  obtaining  jurisdiction  of  the  person  for  itself: 
HarUmy.  OrHd^idd^  18I1L  136.  The  case  is  approved,  also,  in  Ak  v.  HmI- 
heri^  17  Id.  077,  as  to  the  effect  of  a  judgment  of  a  sister  state. 


Russell  v.  Hkd'dtjqbl 

[S  OnjCAV,  988.) 

Houxnt  07  Nora  or  Bill  Taxxn  in  Paticbnt  o7  Priobdbnt  Dsbt  be> 
tee  the  matority  of  such  note  or  bill,  in  the  usual  course  of  business,  is 
%  hcma  Jide  holder,  who  will  be  protected  against  all  equities  between 
prior  parties  of  which  he  has  no  notice. 

Pdbohabib  07  Bill,  Patino  thkbbtob  with  Chsok  on  YBNix>Ba,  who  are 
his  bankers,  holding  deposits  of  lus^  stands  in  the  same  position  as  if  he 
had  paid  for  it  in  money. 

NonoB  TO  PiTBOBAflXB  07  Bell  07  PuoB  BQUiTm,  between  previous  par- 
ties thereto,  if  sufficient  to  put »  prudent  man  on  inquiry,  subjects  his 
title  to  those  equities. 

GhmPIOION  BT  PUBCHABBB  07  BiLL  THAT  VSNDOBS  DbSIBKD  TO  SbLL,  with- 
out any  knowledge  of  their  reasons  therefor,  where  the  bill  is  not  due 
and  is  fair  upon  its  &oe,  and  the  drawer  and  drawees  reside  in  another 
state,  does  not  afifoot  such  purchaser's  title,  as  a  bona  fide  holder,  with 
prior  equities. 

Bahubs*  Liens  upon  Sboubitliw  in  thub  Hands,  must  be  based  upon  a 
credit  given  upon  the  faith  of  such  securities,  either  while  in  possessioo 
or  in  expectancy. 

Bankbbs  havb  Lixn  upon  Bill  Indobsxd  to  Thbm  fob  Collection  by  a 
corresponding  bank,  to  cover  a  balance  exceeding  the  amount  of  such  bill 
due  them  from  their  correspondents  upon  the  latter'a  failure,  where  they 
hftve  been  in  the  habit  of  transmitting  paper  to  each  other  for  colloc- 
tion,  and  the  balance  arose  out  of  such  transactions,  and  they  may  huo 
OB  the  bill  for  their  own-beneBt,  or  transfer  it  to  another  for  value 

Abbumwit  by  Hadduck  against  the  defendant  as  acceptor  of  a 
oertain  bill.    Upon  a  trial  without  a  juiyy  the  court  decided  in 
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favor  of  the  plaintiff.  Motion  for  a  new  trial  ovecmled.  Jnd^ 
ment  for  the  plaintiff  and  the  defendant  appealed.  The  o|Mnioa 
staioB  the  case. 

H,  Skinner,  for  the  appellant. 

J.  Young  Scammon  and  N.  B.  Judd,  eonira. 

By  Court,  Caton,  J.    One  Ghnaoie  drew  a  hill  of  eiohange  in 
faTor  of  John  T.  Smith  &  Go. ,  of  New  York  oiiy ,  on  Bnssell,  for 
one  hundred  and  eighty  dollars  and  thirty-fire  oents,  which  was 
accepted  by  him.    The  bill  was  indorsed  by  Smith  &  Go.  to 
Newbeny  &  Buroh  of  Chicago,  to  whom  it  was  sent  for  colleo- 
tion.    John  T.  Smith  &  Co.  were  bankers  and  brokers  in  New 
York  ciiy,  and  Newbeny  &  Burch  were  engaged  in  the  same 
business  in  Chicago.    These  two  firms  were  correspondents  of 
and  depositaries  for  each  other;  and  when  money  was  collected 
by  one  for  the  other,  it  was  entered  in  the  cash  account  as  a 
credit.     Before  the  maturity  of  the  bill,  Smith  &  Co.  failed, 
upon  learning  which,  Newberry  &  Burch,  by  their  successors  in 
business,  J.  H.  Burch  &  Co.,  sold  the  bill  to  the  plaintiff  below, 
for  which  he  gave  them  in  payment  a  check  on  J.  H.  Burch  Sl 
Co.     After  the  sale  of  the  bill  to  Haddock,  and  before  its  ma- 
turity, one  Tuckerman  presented  an  order  from  John  T.  Smith  & 
Co.  to  J.  H.  Burch  &  Co.,  requesting  them  to  deliyer  the  bill  to 
Gracie,  the  drawer.    Although  I  do  not  think  it  is  proved,  yet  I 
shall  assume  for  the  present  that  the  case  shows  that  the  bill  was 
in  fact  drawn  merely  for  the  purpose  of  collecting  the  amount 
of  Russell,  and  that  Smith  &  Co.  never  paid  Oracle  anything  for 
it,  and  that  Newberry  &  Burch  gave  Smith  &  Co.  nothing  for  it. 
At  the  time  of  the  failure  of  Smith  &  Co.,  the  balance  was 
against  them  and  in  favor  of  Newberry  &  Burch  more  than  the 
amount  of  this  bill.     Before  the  commencement  of  this  suit 
against  Eussell,  he  was  notified  by  Oracie  not  to  pay  the  bill  to 
Hadduck.     In  answer  to  a  bill  of  discovery,  he  admits  that  he 
suspected  that  J.  H.  Burch  &  Co.  wished  to  get  rid  of  the  bill, 
but  for  what  reason  he  hod  no  idea.     The  case  was  tried  by  the 
court,  and  a  judgment  rendered  for  the  plaintiff  for  the  amount 
of  the  bill,  which  alone  is  questioned  by  the  assignment  of  error. 
In  deciding  the  case,  it  must  be  only  necessary  to  determine 
whether  Hadduck  was  a  bona  fide  purchaser.     That  is,  whether 
he  gave  a  valuable  consideration  for  it  and  received  it  without 
notice  of  the  interest  of  Oracie.     It  is  insisted  on  the  x>art  of 
Russell,  that  it  was  taken  by  Hadduck  in  payment  of  a  precedent 
debt  due  from  J.  H.  Burch  to  him,  which  is  not  a  sufficient  con- 
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■idexation  to  pxoteot  the  indoraee.  That  sooh  lias  been  xepeai* 
edly  held  to  be  the  law  in  New  York  is  not  denied.  The  ease 
of  CoddingUm  y.  Bay,  20  Johns.  637  [11  Air.  Deo.  842],  decided 
in  the  oonrt  of  errors  in  that  state,  is  the  leading  case  on  that 
subject,  and  was  generally  followed  there  in  principle,  till  the 
decisions  of  the  cases  of  The  Bank  of  Salina  v.  Baboock,  21 
Wend.  499,  and  The  Bank  of  Sandusky  v.  ScoviUe,  24  Id.  115, 
and  in  a  still  later  case,  Stalker  t.  MsDanald,  6  Hill  (N.  T.),  93 
(40  Am.  Deo.  389],  the  conrt  of  errors  of  that  state  reaffirm  the 
doctrine  of  Coddingion  y.  Bay,  This  question  was  before  the  su- 
preme court  of  the  United  States  in  the  case  of  Sto^  y.  Tyson,  16 
Pet.  1,  where  all  of  the  cases  are  reyiewed  by  Mr.  Justice  Story, 
and  the  rule  as  laid  down  in  CoddingUm  y.  Bay  held  not  to  be 
the  law.  This  decision  is  reyiewed  and  the  question  again  dis- 
cussed at  great  length  by  Chancellor  Walworth  in  the  case  of 
Stalker  y.  McDonald,  aboye  referred  to,  where  he  endeayors  to 
proye  that  Justice  Story  had  entirely  misunderstood  all  the 
English  cases  on  the  subject,  as  well  as  those  in  21  and  24 
Wend.,  supra. 

Admitting  the  authorities  to  be  conflicting  on  this  subject,  as 
they  most  undoubtedly  are,  I  think  the  most  sensible  and  rea- 
sonable rule  is,  that  if  a  note  or  bill  is  taken,  before  it  is  due, 
absolutely  in  payment  and  satisfaction  of  a  precedent  debt  and 
in  the  usual  course  of  business,  that  is  a  sufficient  consideration 
to  protect  the  holder  against  any  equities  which  might  exist  as 
between  any  preyious  parties  to  the  note  or  bUl.  In  the  case 
aboye  referred  to,  reported  in  6  Hill,  Chancellor  Walworth  ad- 
mits this  to  be  the  rule  in  Maine,  Connecticut,  and  Pennsyl- 
yania;  but  while  admitting  this,  he  still  adheres  to  the  former 
decisions  in  New  York.  In  the  conclusion  of  his  opinion  he 
says:  *'  Nor  do  I  think  that  the  settled  law  of  this  state  is  so 
manifestly  wrong  as  to  authorize  this  court  to  oyertum  its  for- 
mer decision,  for  the  purpose  of  conforming  it  to  that  of  any 
other  tribunal  whose  decisions  are  not  of  paramount  authority/* 
Fortunately  we  do  not  find  ourselyes  thus  trammeled,  and  are 
disposed  to  adopt  the  rule,  which  we  may  infer  from  the  aboye 
remark,  the  chancellor  would  haye  adopted  but  for  the  preyious 
adjudications  in  that  state  on  the  subject.  But  so  far  as  the 
present  case  is  concerned,  it  comes  strictly  within  the  rule  as 
held  in  the  cases  of  21  and  24  Wend,  aboye  referred  to.  Here 
J.  H.  Burch  &  Co.  were  Hadduck's  bankers,  with  whom  he  had 
deposits;  he  purchased  this  bill  and  gaye  them  his  check  on 
themselyes  for  the  amount.    This  was  as  much  paying  monej 
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for  the  billy  as  if  he  had  gone  through  with  the  idle  ceremonj 
of  drawing  the  money  out  on  his  check  and  immediatelj  paying 
it  oTer  again  to  them  for  this  bUl.  Hadduck  was  not  only  a 
purchaser  of  this  bill  for  a  Tslid  but  for  a  valuable  considera- 
tion. 

The  role  undoubtedly  is,  that  where  a  parly  is  about  to  receiTe 
a  bill  or  note,  if  there  axe  any  such  suspicious  circumstances 
accompanying  the  transaction  or  within  the  knowledge  of  the 
party,  as  would  induce  a  prudent  man  to  inquire  into  the  title 
of  the  holder  or  the  consideration  of  the  paper,  he  shall  be 
bound  to  make  such  inquixy,  or  if  he  neglects  to  do  so,  he  shall 
hold  the  bUl  or  note  subject  to  any  equities  which  may  exist 
between  the  preyious  parties  to  it.  In  other  words,  he  shall  act 
in  good  faith,  and  not  willfully  remain  ignorant  when  it  was  hi? 
duty  to  inquire  into  the  circumstances  and  know  the  facts. 
But  there  is  no  proof  here  showing  such  to  have  been  the  case. 
The  evidence  relied  upon  by  the  defendant  in  the  court  be> 
low,  is  contained  in  the  answer  of  Hadduck  to  a  bUl  of  dis- 
covery. After  denying,  in  the  most  \mequivocal  and  unquali- 
fied terms,  any  knowledge  or  suspicion  of  a  want  of  title  in 
Newbeny  &  Burch  to  this  bill,  he  says:  *'  This  defendant  has 
occasionally  purchased  bills  of  exchange  or  negotiable  paper, 
and  he  knows  of  nothing  in  connection  with  this  purchase  to  dis- 
tinguish it  from  other  purchases.  This  defendant  admits  that  he 
suspected  there  was  some  reason  why  said  Newberry  &  Burch  de- 
sired to  sell  said  bill,  but  what  said  reason  was  he  does  not  know, 
but  he  is  informed  and  believes  that  it  was  for  the  purpose  of 
enabling  them  to  assert  their  just  and  legal  rights,  and  not  for 
any  such  purpose  as  was  alle-ged  by  said  complainant  in  his  said 
bill  of  complaint."  He  admits  that  he  suspected  there  was  some 
reason  why  Newberry  &  Burch  wished  to  sell  the  bill,  but  what 
it  was  he  did  not  know.  This  is  not  sufficient  of  itself  to  en- 
able us  to  say  that  he  was  not  a  bona  fde  holder  of  this  bill. 
The  bill  was  fair  upon  its  face  in  every  particular.  This  trans- 
action took  place  in  Chicago,  and  we  infer  from  the  whole  rec- 
ord that  the  drawer  and  the  drawees  lived  in  New  York,  so  that 
any  inquiry  of  them  was  absolutely  impracticable,  and  the  ac- 
ceptor could  not  be  presumed  to  know  what  consideration  had 
moved  between  the  drawer  and  the  drawees,  nor  does  it  appear 
now  that  he  could  have  got  any  information  from  Bussell  on  the 
subject.  I  think,  therefore,  that  there  can  be  no  reasonable 
pretense  for  charging  Hadduck  with  having  been  guilty  of  will- 
ful negligsnce,  in  not  having  inquired  into  the  consideration 
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passing  between  the  oziginal  parties  to  the  bill.  The  presmup- 
tion  of  law  was,  that  Smith  &  Co.  had  paid  Gracie  a  valuable  con- 
sideration for  this  bill,  and  there  was  nothing  in  the  case  calcu- 
lated to  xaise  a  suspicion  in  the  mind  of  Hadduck  that  such  was 
not  the  case. 

It  seems  to  me,  !dso,  that  this  case  is  Tery  analogous  to,  if 
not  precisely  identical  with  the  case  of  Hie  Bank  of  the  Meirop- 
olis  Y.  The  New  England  Bank,  1  How.  (U.  S.)  234.     There  the 
Bank  of  the  Metropolis  had,  for  a  long  time,  been  in  the  habit 
of  corresponding  with  the  Commonwealth  Bank.     They  mutu- 
ally remitted  for  collection  such  notes  or  bills  as  either  might 
have  which  were  payable  in  the  vicinity  of  the  other,  which, 
when  paid,  were  credited  to  the  parfy  sending  them  in  the  ac- 
count current  kept  by  both  banks,  and  regularly  transmitted 
from  the  one  to  the  other,  and  settled  upon  these  principles. 
The  balance  was  sometimes  on  one  side  and  sometimes  on  the 
other.    The  New  England  Bank  indorsed  several  notes,  bills, 
etc.,  to  the  Commonwealth  Bank,  which  were  by  that  bank 
transmitted  to  the  Bank  of  the  Metropolis,  in  the  usual  way,  for 
collection.     Before  this  paper  fell  due,  and  while  it  was  still  in 
the  hands  of  the  latter  bank,  the  Commonwealth  Bank  failed, 
being  indebted  at  tlie  time  to  the  Bank  of  the  Metropolis  in  the 
sum  of  two  thousand  nine  hundred  dollars;  neither,  at  the  time 
of  their  transfer,  had  the  Coiimjonwealth  Bank  any  interest  in 
the  notes,  bills,  etc. ,  but  the  entire  interest  in  them  belonged  to 
the  New  England  Bank,  and  they  were  merely  sent  to  the  Bank 
of  the  Metropolis  for  collection  by  the  Commonwealth  Bank, 
according  to  their  usual  practice.     After  the  failure  of  the  latter 
bank,  the  New  England  Bank  claimed  the  notes,  etc.,  and  the 
Bank  of  the  Metropolis  asserted  a  lien  upon  them  for  the  bal- 
ance due  from  the  Commonwealth  B^nk;  and  this  claim  was 
sustained  by  the  supreme  court  of  the  United  States.     Chief 
Justico  Taney,  after  alluding  to  the  general  principle  that  a 
banker,  who  has  advanced  money  to  another,  has  a  lien  on  all 
paper  securities  in  his  hands  for  the  amount  of  his  general  bal* 
ance,  remarks,  that  pnrna  facie  the  paper  belonged  to  the  Com- 
monweUth  Bank,  and  if  an  advance  of  money  had  been  made 
on  this  paper  to  that  bank,  the  right  to  retain  for  that  amount 
would  hardly  be  disputed.     He  then  says:  ''We  do  not  per- 
ceive any  difference  in  principle,  between  an  advance  of  money 
and  a  balance  suffered  to  remain  upon  the  faith  of  these  mutual 
dealings.    In  the  one  case  as  well  as  the  other,  credit  is  given 
ii])on  the  paper  deposited  or  expected  to  be  tmnsmitted  in  the 
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asual  oouxae  of  the  tEansactions  between  the  parties  "  Here, 
then,  is  the  true  principle  upon  which  this,  as  well  as  all  other 
bankers'  liens  mnst  be  sustained,  if  at  all.  There  must  be  a 
credit  given  upon  the  credit  of  the  securities,  either  in  posses- 
sion or  in  expectancy. 

Counsel  suppose  they  can  perceive  a  difference  between  that 
case  and  this,  because  Willard,  a  clerk  of  Newberry  &  Buroh, 
swore  that  they  had  kept  funds  in  the  hands  of  J.  H.  Smith  & 
Co.,  to  draw  against.  Whether  funds  were  kept  in  their  hands 
by  remitting  money  directly,  by  accepting  their  drafts,  or  by 
transmitting  paper  for  them  to  collect  alone,  does  not  appear. 
It  is  most  probable  that  it  was  done  in  the  two  latter  modes  at 
least,  as  is  most  usual  with  all  bankers  and  brokers,  nor  does  it 
seem  to  me  to  make  any  difference  in  principle.  If  they  placed 
funds  in  the  hands  of  Smith  &  Co.  in  either  of  these  modes,  it 
was  upon  the  faith  of  the  securities  already  on  hand,  with  the 
expectation  that  they  would  continue  to  remit  paper  for  collec- 
tion as  formerly,  as  well  as  upon  the  expectation  that  their  draft 
would  be  honored.  There  is  no  pretense  that  Newbeny  & 
Burcb,  or  any  of  the  other  parties  to  the  bill  except  the  drawer 
and  the  drawee,  had  any  knowledge  whatever  that  the  bill  did 
not  belong  to  Smith  &  Co.  I  am  of  opinion  that  Newberry  & 
Burch  had  such  a  lien  upon  this  bill  that  they  might  have  main- 
tained a  suit  upon  it  in  their  own  names  and  for  their  own  ben- 
efit, if  they  had  not  transferred  it  to  Hadduck. 

It  is  clear  to  my  mind  that  the  evidence  is  entirely  insufBcient 
to  prove  the  interest  of  Grade  in  this  bill  as  is  alleged,  but  that 
would  involve  an  inquiry  into  a  question  of  fact  which  is  not 
necessary  for  the  decision  of  the  case,  and  I  shall  therefore  not 
pursue  it.  The  judgment  of  the  counly  court  must  be  affirmed 
with  costs. 

Judgment  affirmed. 

Denkino,  J.,  did  not  sit. 


Bona  fidi  Holdkb  of  Keootiablb  Instbumbht,  Who  is,  nr  osrxrai.:  See 
Depeau  v.  Waddingt<mf  36  Am.  Deo.  216,  and  the  note  therBto,  collecting  the 
previoas  caaes  in  this  aeriea.  One  taking  a  note  in  payment  of  a  precedent 
debt,  before  maturity  of  auch  note,  without  notice  of  prior  eqnitiea  between 
the  original  parties,  will  be  protected  aa  a  honajide  holder:  Bank  ofSt,  AUban% 
V.  OUliland,  35  Id.  666;  Bcmk  o/MofnU  v.  Hcdl,  41  Id.  72,  and  notes.  Contra: 
Stalker  v.  McDonald,  40  Id.  389,  and  note.  One  who  takes  a  note  or  bill  not 
in  payment,  bat  as  oolUteral  secnrity  for  a  pre-existing  debt,  is  not  pro- 
tected against  prior  equities:  Depeau  v.  Waddinffton,  36  Id.  216,  an<l  note; 
PeUy  V.  Hatmum,  Id.  303;  Cidlum  v.  Branch  Bank,  37  Id.  725.  In  MoHniug 
▼.  McClure,  36  HL  499,  it  is  held  that  an  indorsee  of  a  note  not  due,  taking 
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it  M  pftynMot  or  WMwnty  for  a  pre-«zitting  debt^  without  any  ezpTMS  agree* 
4ii«Dt  varying  the  role,  is  to  be  deemed  a  holder  for  valne  in  the  ordinary 
ooniaeof  trade,  and  will  be  protected  againat  latent  defects,  and  the  prinoipal 
case  is  referred  to  aa  sapporting  this  doctrine  '*  as  far  as  it  goes,"  although  it  is 
eaid  that  it  was  not  a  case  of  taking  a  note  as  security,  uid  that  perhaps  the 
dedaion  is  placed  more  espedaUy  on  other  grounds. 

The  doctrine  laid  down  in  the  principal  case,  that  where  there  are  anapi- 
dous  drenmstanoes  connected  with  a  note,  or  the  assignment  thereof,  anffi- 
eient  to  put  a  prudent  man  upon  inquiry,  the  assignee  must  make  such  in- 
quiry, or  he  will  be  deemed  affected  with  notice  of  a  fraud  in  obtaining  the 
note,  if  inquiry  would  have'  led  to  a  diaoovery  of  the  fraud,  is  approved  in 
Sharge^  8<m»  ▼.  MeiropolUan  Nai,  Bani^  49  HL  225,  where  the  court  say: 
"  The  rule  upon  that  subject  is  laid  down  with  great  clearness  by  this  court 
in  the  case  of  Rustell  ▼.  Hadduek^  3  Gilm.  233,  and  from  which  there  haa 
been  no  substantial  departure."  And  at  page  229,  in  the  same  opinion,  the 
case  is  again  referred  to  aa  an  authority  as  to  what  constitutee  suffldent  no- 
tice in  such  casea.  In  Steoenwn  v.  O^Neal^  71  IlL  315,  the  rule  laid  down  in 
RfuseU  V.  Hadducki  as  to  notice  of  latent  equities  against  a  note,  is  recognized, 
but  it  is  held  that  the  fact  that  an  assignment  of  a  note  is  "  without  reoourse** 
ia  not  sufficient  to  put  the  assignee  upon  inquiry.  Scan  indorsement  "  with- 
out recourse"  does  not  affect  the  indorsee  of  a  note  with  notice  of  its  invalidity: 
Pierce  v.  Bicker^  41  Am.  Deo.  728.  In  a  late  case,  ComUock  v.  Hanneth,  76  Dl. 
536,  it  was  held  that  mere  negligence  on  the  part  of  an  assignee  of  a  note  was 
not  enough  to  deprive  him  of  the  character  of  a  bona  fide  holder  without  some 
proof  of  bad  faith,  and  the  principal  case,  so  far  as  it  militated  against  this 
doctrine,  was  disapproved.  Sheldon,  J.,  said:  "There  may  be  found  some 
deciBions  of  this  court,  as  iu  Btusell  v.  Hctdduck^  3  Qilm.  233,  and  other  cases, 
where  there  has  been  a  seeming  recognition  of  the  opposite  doctrine,  aa 
asserted  in  the  instructions,  at  least  to  the  extent  tliat  a  purchaser  of  nego- 
tiable paper  with  knowledge  of  any  facts  and  drcumatancea  which  would 
excite  the  suspicion  of  a  prudent  and  careful  man,  is  bound  to  make  inquiry, 
and  in  neglect  thereof  will  take  the  property  subject  to  any  equities  which 
may  exist  between  the  previous  parties  to  it.  But  there  has  been  more  than 
an  incidental  assumption,  without  discussion,  that  such  was  the  rule.  It  haa 
never  been  presented  before  the  court  as  a  subject  of  question,  and  as  such 
discussed  or  considered,  and  a  direct  adjudication  made  thereon.  We  find 
nothing  ia  previous  decisions  which  would  condude  us  from  adopting  what, 
upon  investigation,  we  are  satisfied  Ib  the  correct  doctrine  in  principle  and 
the  prevailing  rule  of  law." 
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by  a  collecting  bsnk:  See  the  note  to  Allen  v.  MerehaM  Bank,  34  Am.  Deo. 
816.  The  doctrine  of  the  prindpal  case,  as  to  what  is  necessary  to  support  a 
banker's  lien,  is  quoted  with  approval  and  applied  in  Fcurih  NaL  Bank  t. 
OU^Nal.  Bank,  68  IU.  403. 


WiLUAMB  V.  Judy. 

[S  OxufAV,  383.] 

DaoLABAnoira  of  Asbionor  or  Chosb  in  AcnoN  againat  hia  intenst,  eape- 
cially  If  made  when  a  cause  of  action  exists,  are  admiarible  evidsnee 
agalascliis  assignee. 
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Note  por  Mohbt  Wom  at  Oamino  n  Vow,  even  in  the  handa  of  «  bomm^ 
fidt  aarignee,  and,  therefore,  a  plea,  in  an  action  by  the  assignee,  that 
sQoh  was  the  consideration,  need  not  show  that  the  note  was  assigned 
after  maturity. 

AssuiCFfflT  by  the  awmgnee  against  the  maker  of  a  note.  Ver* 
diet  and  judgment  for  the  plaintiff,  and  the  defendant  appealed. 
The  opinion  states  the  case. 

t7.  BvUerfiddy  for  the  appellant. 

A,  T.  Bledsoe,  contra. 

By  Court,  Oaton,  J.  This  suit  was  brought  by  Judy  against 
Williams  on  a  promissory  note  made  by  Williams,  and  payable 
to  one  Whiteside,  and  dated  on  the  thirteenth  of  April,  1839, 
for  the  sum  of  two  hundred  dollars,  and  payable  thirty  days 
from  date,  and  by  Whiteside  assigned  to  Judy.  The  defendant 
filed  pleas  of  the  general  issue,  and  that  the  consideration  of 
said  note  was  for  money  won  at  gaming.  On  the  trial  of  the 
cause,  the  defendant  proved  by  one  Beed,  that  he  had  seen  the 
note  in  the  possession  of  Whiteside,  in  September,  1839,  after 
the  same  became  due,  and  that  at  that  time  the  note  had  not 
been  assigned.  The  defendant  then  offered  to  prove,  that  at 
the  same  time  Whiteside,  the  payee  of  the  note,  admitted  that 
it  was  given  for  money  won  at  gaming.  Upon  the  objection  of 
the  plaintiff's  counsel,  the  court  held  these  admissions  to  be  in- 
competent evidence.  This  decision  of  the  court  presents  the 
only  material  question  for  our  consideration,  and  is  presented 
for  the  first  time  to  this  court  for  its  decision. 

We  find  it  abundantly  settled  by  authority,  and  it  is  well  sup- 
ported by  reason,  that  the  admissions  of  an  assignor  of  a  chose 
in  action  may  be  given  in  evidence  against  the  assignee,  if  the 
admissions  were  against  his  interest  at  the  time,  especially  if  a 
cause  of  action  existed  presently,  when  the  admissions  were 
made.  In  the  case  of  Pocock  v.  Billing,  2  Bing.  269,  Best, 
C.  J.,  said:  ''In  order  to  render  these  declarations  receivable, 
it  ought  to  have  been  shown,  that  the  party  making  them  was 
the  holder  of  the  bill  at  the  time.  They  are  admissions,  and  as 
such  receivable  only  when  they  are  supposed  to  be  adverse  to 
the  interest  of  the  party."  In  this  case,  subsequently,  at  nmk 
prius,  these  admissions  of  the  assignor  of  the  bill  were  admitted 
in  evidence  against  the  assignee,  it  having  been  proved  that  the 
admissions  were  made  before  the  assignment:  By.  &  M.  127. 
In  Shirley  v.  Ibdd,  9  Oreenl.  83,  it  was  held  that  such  admis- 
sions were  competent  evidence.     Weston,  J.,  in  giving  the 
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opinion  of  the  court  says:  "  We  are  satisfied  that  the  declaca- 
tions  of  Moses  Shirley,  the  payee  of  the  order,  while  the  inter- 
•est  was  in  him,  are  admissible  in  CTidence."  In  that  case  the 
admissions  were  made,  as  in  this,  after  the  maturity  of  the 
paper,  and  before  its  transfer. 

We  deem  it  unnecessary  to  refer  to  the  great  multitudo  of 
cases  on  this  subject,  especially  as  they  are  principally  all  col- 
lected and  commented  upon  by  Messrs.  Cowen  &  Hill  in  their 
notes  to  Phillips'  Evidence,  663-668.  It  may  be  said  that  there 
in  but  one  court  whose  decision  forms  an  exception  to  this  rule, 
and  that  is  the  supreme  court  of  New  York.  Since  the  collec- 
tion of  the  cases  on  this  subject  by  Cowen  &  Hill,  this  question 
has  again  been  before  that  court,  in  the  case  of  Beach  t.  Wise, 
1  Hill  (N.  Y.),  612.  There  the  present  chief  justice  of  that  court, 
in  the  decision  of  the  case,  expresses  his  disapprobation  of  the 
rule,  as  formerly  established  by  that  court,  but  finally  follows 
the  former  decisions,  not  feeling  himself  at  liberty  to  overrule 
the  decisions  of  those  who  had  gone  before  him.  He  says:  "As 
an  original  question  I  should  be  unable  to  see  any  settled  dis- 
tinction between  cases  relating  to  real  property,  where  the 
declarations  of  the  former  owner  are  constantly  admitted,  and 
those  relating  to  choses  in  action  and  other  personal  property, 
where,  as  we  have  seen,  such  declarations  are  rejected."  I  con- 
fess myself  unable  to  see  any  distinction  at  all. 

It  was  objected  by  the  defendant  in  error,  that  there  is  no 
averment  in  the  pleas,  that  the  note  was  assigned  after  it  became 
due.  That  was  unnecessary,  for  by  our  statute,  notes,  etc., 
given  for  money  won  at  gaming  are  declared  to  be  absolutely 
void,  even  in  the  hands  of  the  assignee;  hence,  it  was  unneces- 
sary to  show  that  the  note  was  received  by  the  assignee  mala  fide. 
Besides,  this  is  not  a  question  of  pleading,  but  of  evidence,  and 
the  presence  or  absence  of  such  an  averment  could  have  no  in- 
fluence upon  the  admissibility  of  the  proposed  evidence.  The 
judgment  of  the  circuit  court  must  be  reversed,  with  costs,  and 
the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 

Thomas,  J.,  having  been  of  counsel  in  this  case,  took  no  part 
in  its  decision. 


DscLABATioNS  OF  FoRMXB  OwvxB  OF  Chosi  IN  AoTiON,  OF  other  chattel, 
•dmissibility  of,  aa  evidence  agamst  a  aubsequont  owner:'  See  Stark  ▼.  Bo»' 
weO,  41  Am.  Dec.  752;  Norton  v.  Smith,  42  Id.  62b;  Paige  v.  Cagwin,  Id. 
48,  and  notes  thereto.  Declarations  of  a  holder  of  an  overdne  chose  in  ac- 
tion, while  holder,  against  his  interest,  are  competent  evidence  against  a 
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■nbnqMil  Mrignae:  8€md\f€r  ▼.  Hoards  69  IlL  247.  But  deolantioiifl  of  %• 
vwidor  of  citlMr  penonalty  or  realty  after  a  tale  thereof  are  not  eTideno* 
against  hia  Tondee:  QridUy  ▼.  Brngham^  51  Id.  155»  both  citing  the  principal 


KoTB  OR  Bond  Given  iob  Gaming  Consideration,  Vaudttt  of:  See- 
Zone*  V.  Sevier,  13  Am.  Deo.  218,  aod  note;  ChtUM  ▼.  Chiltman,  12  Id.  396; 
Skrojuhire  v.  QUucock^  31  Id.  189;  RuateU  ▼.  Fyland^  36  Id.  307;  Hoekada^ 
T.  Waiis,  40  Id.  606. 

A2M10NU  OF  Bond  Gitbn  for  Gaming  CSonsidbration  can  not  Rr- 
oovxR,  whxn;  See  Buekner  ▼.  SmUh,  1  Am.  Deo.  463;  Wooden  v.  BarrtU^ 
8  Id.  612. 

ASSIONRR  OF  CH06I  IN  AOTION  TaKSS    SUBJRCT  TO    EXISTING    EQUITIRar 

BeeBdmr.BankqfJ^ew  Forifc,  3  Am.  Deo.  353;  Moan  yr.  Bokombtt  24  Id. 
683;  Oatry  ▼.  Btmcrqft,  25  Id.  393;  Jone$  v.  Hairdutp,  32  Id.  180;  Iboi  ▼. 
Ketehmh  40  Id.  678.  Bat  aee  Latte  r.  WkUknp,  1  Id.  599;  Ford  v.  Sprotdt^ 
12  Id.  43a 


Fbboubon  v.  Miless. 

[8  GnJCAH,  858.] 

Krsob  b  hot  AanovABiiB  fob  Allowing  Dxfrniunt  to  Fliad 

ExpntATnur  of  Bulb  to  plead,  as  this  is  disoretiooary  with  the  ooori 
below. 

Dkuvkbt  of  Shxbiff'b  Dxxd  and  Aooeptanor  arr  B88RNTIAL  to  ita 
validity;  and  where  it  is  delivered  to  a  purchaser  on  ezeoation  against 
the  grantee  without  aooeptanoe  by  him  or  by  his  aathority,  and  without 
his  surrendering  the  certificate,  it  is  invalid. 

Party  mat  Bbad  in  Evidrncb  Deed  Offered  bt  his  Advxbsart  and 
excluded,  without  giving  him  notice  to  produce  it,  because  it  is  under 
the  control  of  the  court  after  such  offer. 

Shibiff's  Deed  Takes  Effect  bt  Relation  from  the  time  the  grantee 
was  entitled  to  it,  to  support  the  title  of  an  intermediate  purchaser  oo* 
execution  against  such  grantee  in  an  action  of  ejectment  against  the  Ut> 
ter*s  tenant. 

Purohaabr  on  Exkcution  Need  not  Show  Title  or  Possession  in  Db- 
fendant  in  execution  at  the  time  of  the  sale,  to  maintain  ejectment 
against  such  defendant  or  one  going  into  possession  under  him  after  tbs 
sale,  but  is  required  to  show  only  a  judgment,  execution,  and  sherifTB* 
deed;  but  it  is  otherwise  in  ejectment  against  a  stranger. 

Ptrchasxb  at  Shbbiff's  Sale,  to  Maintain  Ejectment  against  Tenant 
of  the  execution  debtor  who  was  in  possession  before  the  judgment  Ue» 
accrued,  must  show  that  the  tenancy  has  expired. 

Ejectmxnt.    Verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  brought  error.    The  case  appears  from  the  opinion.. 

E.  N,  Powell,  for  the  phdntiff  in  error. 

C,  BaUance^  contra. 
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By  Court,  Tbbat,  J.  This  was  an  action  of  ejectment  com- 
menced in  the  Peoria  circuit  court  by  John  H.  Ferguson  against 
Jesse  MileSy  to  recoTer  the  possession  of  the  south-west  quarter 
of  section  twenly  (20),  in  township  nine  (9)  north  of  range  eight 
(8)  east.  The  plaintiff  filed  his  declaration  at  the  October  term, 
1845,  and  obtained  a  rule  on  the  defendant  to  plead  within 
twenty  days.  At  the  May  term,  1846,  and  before  a  judgment 
by  default  was  entered,  the  court  gave  the  defendant  leave  to 
file  the  plea  of  not  guilty. 

At  the  October  term,  1846,  the  cause  was  submitted  to  a  jury 
for  trial.  The  plaintiff,  to  sustain  the  issue  on  his  part,  read  in 
evidence  the  record  of  a  judgment  rendered  in  the  Peoria  circuit 
court,  on  the  ninth  of  June,  1843,  in  favor  of  David  B.  Hill  and 
against  Oeozge  Morton  for  seven  hundred  and  fourteen  dollars 
and  forty-six  cents.  Also,  an  execution  issued  thereon  on  the 
seventh  of  July,  1843,  on  which  the  sheriff  of  Peoria  county 
made  return,  that  he  sold  the  premises  in  question  to  Hill  on 
the  eighth  of  August,  1843,  for  five  hundred  and  thirty-three 
dollars  and  thirty-four  cents.  Also  a  deed  from  the  sheriff  to 
the  plaintiff,  as  the  assignee  of  Hill,  for  the  premises,  dated  the 
eleventh  of  November,  1844.  Also,  a  lease  from  Morton  to 
the  defendant  for  the  premises,  bearing  date  the  eleventh  of 
Januaiy,  1845.  He  then  proved  by  the  sheriff  that  the  defend- 
ant was  in  possession  of  the  premises  at  the  time  of  the  service 
of  the  declaration;  and  by  another  witness,  an  admission  of  the 
defendant  that  he  held  the  premises  as  the  tenant  of  Morton. 
He  next  read  in  evidence  the  record  of  a  judgment  of  the  Peoria 
circuit  court,  rendered  on  the  fifteenth  of  April,  1841,  in  favor 
of  the  state  of  Illinois,  against  the  premises  for  the  amount  of 
the  taxes  due  thereon  for  the  year  1840.  Also,  a  precept  issued 
thereon  on  the  twenty-fourtii  of  April,  1841,  on  which  the 
sheriff  returned  that  he  had  made  sale  of  the  premises  and 
referred  to  the  register  of  sales  kept  by  the  derk  of  the  county 
commissioners'  court  for  the  particulars  thereof.  Also,  the 
register  of  sales,  showing  that  the  whole  of  the  premises  were 
sold  to  Morton  on  the  twenty-ninth  of  April,  1841.  Also,  a 
deed  dated  the  eleventh  of  May,  1843,  from  the  sheriff  to  Mor- 
ton for  the  premises.  The  plaintiff  here  rested  his  case.  The 
defendant  then  proved  by  the  sheriff,  that  the  deed  of  the 
eleventh  of  May,  1843,  was  made  at  the  instance  of  Hill  and 
deliveied  to  him,  without  the  surrender  of  the  certificate  of  pur- 
chase; and  that  he  afterwards  received  the  certificate  and  mode 
another  deed  to  Morton.     He  also  proved,  that  the  premises 
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were  vacant  at  the  tiine  of  the  sale  to  Hill,  and  the  date  of  the 
deed  to  iJie  plainiiff.  He  f  nrther  proved  that  Morton  had  been 
a  non-resident  of  the  state  for  several  years;  that  the  agent  of 
Morton  purchased  the  premis^is  at  the  tax  sale,  and  kept  the 
certificate  of  purchase  until  the  twentieth  of  June,  1844,  when 
he  surrendered  it  to  the  sheriff  and  received  from  him  a  deed  of 
that  date  to  Morton  for  the  premises.  The  defendant  then  pro- 
duced this  deed  and  offered  to  read  it  in  evidenoe,  for  the  pur- 
pose of  showing  an  outstanding  title  in  Morton,  to  the  reading 
of  which  the  plaintiff  objected.  The  court  theroupon  excluded 
the  deed  of  the  eleventh  of  May,  1843,  and  the  plaintiff  ex- 
cepted. The  plaintiff  then  offered  to  read  in  evidence  the  deed 
exhibited  by  the  defendant,  to  the  reading  of  which  the  defend- 
ant objected,  because  it  was  in  his  possession,  and  the  plaintifi 
had  given  no  notice  to  produce  it,  and  because  it  was  executed 
after  the  title  of  Hill  accrued,  which  objection  was  sustained  by 
the  court  and  an  exception  taken  by  the  plaintiff.  Tins  was  all 
of  the  testimony. 

'The  plaintiff  then  asked  the  court  to  instruct  the  jury,  "  that 
to  entitle  the  plaintiff  to  recover,  he  had  only  to  show  a  judg- 
ment, execution,  and  sheriff*s  deed  for  the  promises  in  question, 
and  to  prove  that  the  defendant  was  in  possession  under  Mor- 
ton, the  judgment  debtor,  claiming  to  hold  under  him  as  his 
tenant."  The  court  rofused  to  give  the  instruction,  but  in- 
structed the  jury,  "  that  it  was  incumbent  on  the  plaintiff,  in 
addition  to  showing  the  judgment,  execution,  and  sheriff's  deed, 
and  the  proof  of  the  tenancy  of  the  defendant  under  the  judg- 
ment debtor,  to  prove  that  at  the  time  of  the  sale  of  the  prom- 
ises in  question,  that  Morton  was  in  the  actual  possession  of  the 
promises  by  himself,  or  by  his  tenant,  or  had  title."  The  plaint- 
iff excepted  to  the  decision  of  the  court  in  rofusing  to  give  the 
instruction  as  called  for,  and  in  giving  it  as  qualified.  The  jury 
rotumed  a  verdict  of  not  guilty,  and  the  defendant  had  judg- 
ment thereon. 

Ferguson  prosecutes  a  writ  of  error.  He  insists  that  the 
court  erred  in  permitting  the  defendant  to  plead  to  the  declara- 
tion after  the  expiration  of  the  rule.  That  decision  can  not  be 
revised  here.  The  application  for  leave  to  plead  was  addressed 
to  the  sound  discrotion  of  the  court.  A  motion  of  that  char- 
acter rests  on  the  same  principle  as  an  application  to  set  aside  a 
default,  the  granting  or  refusing  of  which,  this  court  has  uni- 
f oTmly  held  can  not  be  assigned  for  error.  The  case  of  KeUey 
V.  Inman,  3  Scam.  28,  was  not  intended  to  establish  a  differont 
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rale.  It  is  oontended  that  the  oonrt  improperly  excluded  the 
deed  of  the  eleTenth  of  May,  1843.  We  peroeive  no  error  in 
that  deeiflion.  To  render  a  conveyance  operative,  something 
more  is  requisite  than  the  signing  and  sealing.  A  delivery  to 
the  grantee  is  essential  to  its  validity.  The  evidence  showed 
that  the  deed  was  never  accepted  by  Morton,  or  any  one  author- 
ised to  act  for  him;  and  a  ratification  of  the  delivery  to  Hill  did 
not  appear  from  the  subsequent  conduct  of  Morton.  In  many 
cases,  where  the  deed  is  supposed  to  be  beneficial  to  the  grantee, 
the  law  will,  in  the  absence  of  proof  to  the  contrary,  presume 
his  assent  to  the  deliveiy  to  a  stranger;  but  such  a  presumption 
is  effeotnaUy  repelled  by  the  droumstances  of  this  case.  Tho 
evidence  of  his  right  to  demand  a  deed  remained  in  the  hands  of 
his  agent,  who  subsequentiy  surrendered  it  to  the  sheriff,  and 
accepted  a  deed  of  a  later  date.  The  deed  in  question,  was 
procured  by  Hill  in  his  own  wrong,  and  without  the  assent  of 
Morton,  and  was  invalid  for  the  want  of  a  delivery. 

It  is  also  insisted  that  the  court  erred  in  rejecting  the  deed  of 
the  twenty-first  of  May,  1844.  The  decision  was  erroneous. 
The  deed  was  the  evidence  of  a  consummation  of  the  titie  of 
Morton,  acquired  by  the  purchase  at  the  sale  for  taxes.  The  bare 
fact  that  no  notice  had  been  given  to  Morton,  or  the  defendant, 
to  produce  it,  constituted  no  valid  objection.  The  general  rule 
undoubtedly  is,  that  a  party  will  not  be  allowed  to  give  parol 
evidence  of  the  contents  of  a  paper  in  the  possession  of  his  ad- 
versary, unless  he  has  given  him  or  his  counsel  reasonable  no- 
tice to  produce  it  on  the  trial.  The  object  of  the  notice  is,  that 
the  party  having  the  custody  of  the  original  may  bring  it  with 
him,  and  thereby  furnish  the  best  evidence  of  what  it  contains. 
Here  the  object  was  fully  accomplished  without  a  notice.  The 
defendant  voluntarily  exhibited  it  as  a  part  of  his  evidence,imd 
thus  placed  it  under  the  control  of  the  court.  If  the  deed  had 
not  thus  been  produced,  the  want  of  notice  would  have  defeated 
the  plaintiff  in  any  attempt  to  prove  its  contents  by  parol.  If 
the  deed  had  been  registered,  he  might  have  introduced  a  tran- 
script of  the  record,  by  swearing  that  the  original  was  out  of 
his  custody,  and  not  subject  to  his  control.  The  further  fact 
that  the  deed  was  executed  subsequent  to  the  purchase  by  Hill, 
furnished  no  good  objection  to  the  introduction  of  the  deed. 
The  time  allowed  the  owner  to  redeem  the  premises  from  the  sale 
for  taxes  expired  before  the  recovery  of  the  judgment  against 
Morton,  and  Morton  thenceforward  had  the  right  to  receive  a 
d««d  from  the  sheriff  on  surrendering  the  certificate  of  purchase. 

Am.  Dsa.  Vox..  XUV— 45 
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As  between  UieBe  parties,  the  legal  effect  of  the  deed,  when  exe- 
cated,  was  to  Test  the  title  in  Morton  at  the  time  the  deed  was 
demandable.  The  law  is  well  settled,  that  for  the  advancement 
of  a  right  and  the  furtherance  of  justice,  and  where  the  rights  of 
third  persons  are  not  to  be  injuriously  affected,  a  deed  will  haye 
relation  back  to,  and  take  effect  from  the  time  the  grantee  was 
entitled  to  receiye  it.  Thus  a  deed  may  relate  back  to  avoid  the 
effects  of  an  adverse  possession,  intermediate  the  conclusion  of 
the  contract  of  sale,  and  the  execution  of  the  deed:  Jackson  ▼. 
Baymondf  1  Johns.  Cas.  85;  or,  to  render  valid  an  intermediate 
alienation  by  the  grantee:  Jackwn  ▼.  BuU^  Id.  81;  or  to  enable 
the  grantee  to  maintiain  trespass  for  an  injury  to  the  inheritanoe» 
after  the  purchase  but  before  the  making  of  the  deed:  Heafh  ▼. 
Iio88,  12  Johns.  140;  or,  to  pass  whatever  interest  the  judgment 
debtor  had  at  the  time  of  the  levy  of  an  execution  on  lands 
which  he  had  previously  purchased  at  a  sheriff's  sale,  and  for 
which  he  afterwards  received  a  conveyance:  Boyd  v.  Longxvarih, 
11  Ohio,  236.  See  also  the  cases  of  Case  v.  Be  Ooes,  3  Cai.  262; 
Jackson  v.  Bard.  4  Johns.  234  [4  Am.  Dec.  267] ;  Jackson  v.  Dick- 
enson, 15  Id.  309  [8  Am.  Dec.  236];  Jackson  v.  Bamsay^  3  Cow. 
75  [15  Am.  Dec.  242];  Evertson  v.  Sawyer,  2  Wend.  507,  and 
Klock  V.  Cronkhite,  1  Hill  (N.  Y.),  107.  If  it  was  necessary,  in 
order  to  sustain  the  plaintiff's  title,  this  case  would  come  clearly 
within  the  doctrine  of  relation.  At  the  time  of  the  sale  on  ex- 
ecution, Morton  was  entitled  to  a  deed  for  the  premises,  which 
would  vest  in  him  such  an  interest  as  could  be  sold  on  execu- 
tion. He  has  no  good  reason  to  object  to  the  application  of  the 
principle,  for  he  was  bound  to  pay  the  judgment,  or  permit  it 
to  be  satisfied  out  of  his  property.  The  defendant  having  be- 
come the  tenant  of  Morton  after  the  deed  was  executed,  suc- 
ceeded to  no  greater  right  than  Morton  had. 

The  instruction  demanded  by  the  plaintiff  asserted  a  correct 
legal  principle,  strictly  applicable  to  the  facts  of  the  case,  and 
should  have  been  given.  The  law  is,  that  in  an  action  of  eject- 
ment instituted  by  the  purchaser  at  a  sheriff's  sale  against  the 
defendant  in  the  execution,  the  defendant  can  not  controvert  the 
title.  The  plaintiff  is  only  required  to  produce  the  judgment, 
execution,  and  sheriff's  deed.  The  tenant,  who  goes  into  pos- 
session subsequent  to  the  sale,  is  placed  in  no  better  situation. 
He  is  estopped  from  denying  the  title  of  his  landlord,  and,  con- 
sequently, the  title  acquired  under  the  judgment.  But  if  the 
tenant  went  into  possession  before  the  lien  accrued,  then  the 
plaintiff,  to  eject  him,  must  show  that  the  tenancy  has  expired. 
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It  is  only  when  the  action  is  brought  against  a  stranger^  thai 
the  plaintiff  is  bound  to  prove  that  the  judgment  debtor  had 
actual  possession  of  the  premises,  or  title  thereto,  at  the  rendi- 
tion of  the  judgment  or  the  date  of  the  levy. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

WiLSOH,  O.  J.,  did  not  sit. 

DiOLSIOK  ON  MonOH  ADDBB88KD  TO  BiBGBXTIOH  09  GOUBT  IB  HOt  ASSIOK- 

▲BLB  AS  Ebbor:  Watm  v.  McNrnttf/,  43  Am.  Deo.  68;  such  m  a  decisioii  on 
a  motion  to  set  aside  a  default:  AUtn  ▼.  JAmmouiA,  87  IlL  680^  citing  the 
principal  case. 

Deuvxrt  of  Dbxd.  Kxcessitt  Aim  Suwicibnot  of,  nr  gfksbal:  See 
Jade^on  ▼.  Dunlap^  1  Am.  Deo.  100;  VerpUmek  v.  Sterry^  7  Id.  348;  Barnes 
T.  Haiek,  14  Id.  369;  Cfhadwick  v.  Webber,  Id.  222;  Jones^.  Jones,  16  Id.  36, 
and  note;  Duncan  v.  Hodges,  17  Id.  734;  BeUs  ▼.  Union  Bank,  18  Id.  283; 
Hughes  v.  Easten,  20  Id.  230;  Chess  v.  Chess,  21  Id.  350;  OUmore  v.  Whitf- 
sides,  31  Id.  663;  Hannah  v.  Stoamer,  34  Id.  442;  Van  Amringe  v.  MorUm, 
Id.  617;  OObeart  v.  North  American  Fire  Ins,  Co.,  35  Id.  543;  Samson  v. 
Thomion,  37  Id.  136,  and  note;  Snider  v.  Lachenour,  38  Id.  685;  Farrar  v. 
Bridges,  42  Id.  439.  Am  to  when  a  delivery  to  a  third  person  is  or  is  not  a 
■affident  delivery  to  the  grantee,  see  Whedwrighi  v.  Jfheelwright,  3  Id.  66; 
Bdden  v.  Carter,  4  Id.  186;  Hhtch  v.  Hatch,  6  Id.  67;  Maynard  v.  Maynard, 
Id.  146;  Buggies  v.  Lawson,  7  Id.  376;  Verplanek  v.  Sterry,  Id.  348;  Jaques 
V.  Methodist  Church,  8  Id.  447;  Duncan  v.  Hodges,  17  Id.  734;  Bv^ffum  v. 
Oreen,  20  Id.  562;  Chess  v.  CAew,  21  Id.  350;  JadsKn  v.  Rowland,  22  Id. 
657;  Church  v.  G^tZman,  30  Id.  82.  Acceptance  by  the  grantee,  either  actual 
or  implied,  is  necessary,  to  give  a  deed  validity:  Hutkk  v.  ScoiMe,  4  Oilm. 
187»  commenting  on  the  principal  case. 

Nones  TO  Pboduob  Papsbs  nr  Possissioir  of  Advkbss  Pabtt,  neces- 
sity and  sufficiency  of:  See  ComanonweaUh  v.  Meesmger,  2  Am.  Dec.  441; 
BM  V.  Colcock,  9  Id.  729;  Oorham  v.  Oaie,  17  Id.  649;  Lowry  v.  Pinson,  23 
Id.  140;  Waldm  v.  Davison,  25  Id.  602;  McKeUip  v.  Mcllhenny,  28  Id.  711. 
If  a  deed  has  been  recorded,  a  transcript  thereof  may  be  introduced  in  evi- 
dence, the  party  offering  it  making  oath  that  the  original  is  not  in  his  ens- 
tody  and  is  beyond  his  control,  independent  of  any  statute:  Bovnnan  v.  Wet- 
tig,  39  m.  422,  citing  the  principal  case. 

Right  of  Pabtt  to  Bead  in  Bvidbncb  Papeb  Iktboducxd  bt  Advbbsabti 
See  Young  v.  Bank  qf  Alabama,  39  Am.  Dec.  322. 

SShsbiff's  Dbkd,  Bblation  of,  to  Tna  whbk  Pabtt  Eotttlbd  thsbroi 
See  Nellis  v.  Lathrop,  34  Am.  Dec.  285,  and  note.  As  to  relation  of  the 
titie  of  an  execution  purchaser  to  the  time  of  the  levy  or  delivery  of  the 
execution,  or  to  the  inception  of  the  judgment  lien,  where  such  relation  ii 
necessary  to  snpport  the  title,  see  Million  v.  BUey,  25  Id.  149;  Parker  v. 
Swan,  34  Id.  619;  Andrews  v.  Doe,  38  Id.  450;  Haliey  v.  Oldham,  41  Id.  2G2. 
As  to  the  relation  of  the  acknowledgment  of  a  sheriff's  deed  to  its  execution 
to  uphold  the  titie,  see  Doe  ex  dem.  Foster  v.  Dugan's  Executors,  31  Id.  432. 
As  to  the  application  of  the  doctrine  of  relation  in  general,  see  the  note  to 
/aekson  v.  Bamsa^,  16  Id.  246;  Belden  v.  Carter,  4  Id.  186;  Jackson  v.  Bard, 


708  OowLS  V.  Cowls.  [nimoia^ 

Id.  »7|  i^tiy  T.  PIflm,  5 Id.  SO; iSToiTMr  T.  Baher,  16  U  112; Doer.  iSTow^ 
(ana,  18  Id.  445;  VoHek  y.  Jadbon^Vi  Id.  611;  DUMew.  Tbylor,  42  Id.  968; 
Kfvom  T  Van  HoTHSf  Id.  94.  Where  a  alieriff  ezeontessdaed,  bat  iiiadveri> 
ently  omits  to  aflSx  his  seal,  a  deed  ezeeated  by  bis  saooessor  to  care  the  in- 
formality will  relate  back  to  the  date  of  the  original  deed,  for  the  doctrine 
of  relation  is  applied  whenever  it  is  neoessary  for  the  advanoement  of  a  lig^t 
or  the  furtherance  of  Jostice:  Knue  ▼.  fFSbon,  79  SL  2I0»  qaoting  with  a^ 
proval  a  part  of  the  opinion  in  the  principal  case. 

PUBCHASER  VKDEM  EXSODTION  Htm  ShOW  TtTLE  OR  PdSBIBBIOV  IH  'DtrKSV- 

ASTVH  ExBCunov,  in  order  to  reooyer  in  ejectment,  when  sad  when  not:  See 
Jacluon  ex  dem.  Stewart  y.  TWn,  15  Am.  Dec  405;  Doe  ex  dem.  RobimMm  t. 
Parlxr,  41  Id.  614,  and  notes  thereto.  See  generally  as  to  what  the  potchaser 
must  show  to  recover  in  each  a  case:  Daarhy  v.  Rue&dl^  9  Id.  767;  Bewem 
V.  BeU^  11  Id.  286;  Hampton  v.  Speehenagle,  Id.  704;  Amuirong  v.  Jaeksom, 
12  Id.  225;  Terr^  v.  Bleight,  16  Id.  101;  lieChUn  v.  JTouiu,  18  Id.  187;  Badt 
V.  AUdn,  19  Id.  535;  Den  v.  Detpreaux,  22  Id.  485;  Hale  v.  Heiurie,  27  LL 
289;  Mitchell  v.  Lipe,  29  Id.  116,  and  note;  Blanehard  v.  Bkmehard,  38  Id. 
710;  Burke  v.  BUioU,  42  Id.  14Z  The  general  rale  is,  as  stated  in  Fergueom 
V.  AfUes,  that  in  ej&stment  bronght  by  a  pnrchaaer  of  land  at  sheriff's  sale 
against  the  ezecation  debtor,  the  latter  can  not  dispute  the  title;  ffapee  v. 
Bernard^  38  III.  801;  Gould  v.  Hendrkkaon^  96  Id.  601.  And  generally  a 
tenant  of  land  can  not  dispute  the  title  under  which  he  entered,  while  the 
relation  of  landlord  and  tenant  continues:  PreUyman  v.  Waleton,  34  UL  190. 
Where  both  parties  claim  under  the  same  title  in  ejectment,  the  plaintiff  is 
not  required  to  trace  title  beyond  the  common  source  of  title:  McClurt  v. 
1/fngelhardt^  17  Id.  50;  Holbrook  v.  Brenner,  31  Id.  511.  In  a  proceeding 
against  the  party  in  possession,  though  he  be  not  the  owner,  the  bmd  may  be 
sold,  and  the  purchaser  will  take  the  title  as  against  htm:  Bieigleman  v.  Jfe- 
Bride,  17  HI  302;  aU  citing  Fayuatm  v.  Mike. 


Cowls  v.  Gowib. 

(S  QlLMAll,  Mi.] 

CbuBV  OF  Obaxoxrt  has  Powsb  to  Coiimoh  CuMOTfT  or  Ikvahtb,  aa 
well  as  their  estates,  within  its  jurisdiction,  and  will  remove  them  fiom 
parental  control,  and  place  them  in  the  care  of  other  gnardians,  where, 
by  reason  of  the  parent's  neglect  or  abuse,  it  becomes  neoessary  for  the 
protection  of  such  infants. 

OomtT  OF  Chancery  mat  Transfer  Custodt  of  CmLDRXir  from  Father 
TO  Mother,  after  a  decree  of  divorce  between  them,  which  did  not  pro- 
vide for  the  custody  and  maintenance  of  the  children,  where  upon  a  bill 
filed  by  the  mother  it  appears  that  the  father  is  a  man  of  grossly  intem- 
perate, vulgar,  and  licentious  habits,  and  is  living  with  a  prostitute  whom 
he  has  since  married,  and  there  Is  nothing  to  show  the  mother  to  be  an 
unfit  person  to  take  the  custody  of  the  children. 

Iir  Dbterminino  Fitness  of  Person  to  Take  Custody  of  Children  re- 
moved from  the  father's  control,  the  court  may  refer  the  matter  to  a  mas- 
ter, or  make  the  inquiry  in  open  court,  or  decide  upon  its  own  knowl- 
edge, having  reference  always  to  the  interests  of  the  children. 
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Ooosr  MAT  CoAVOB  CunoDT  OF  Infants  at  any  time  after  afvpointbg  a 
gnaHian,  if  neoeieaiy. 

WjkTBXB,  0  LlABLI  ONLT  FOR  BaBX  MaINTBVANOB  OF  CbIU>RXN  wbo  ha^ 

no  jnoperty  of  their  own,  where  they  are  taken  from  hit  cnatody  after  a 
divorce  and  transferred  to  the  mother,  the  sufficienoy  of  the  maintenanee 
to  be  allowed  depending  somewhat  npon  his  peoaniaiy  ability  as  ascer- 
tained by  a  master  or  l^  the  oonrt. 

Bill  for  increase  of  alimony,  and  to  obtain  Che  costody  of 
certain  children.  Decree  for  the  complainant^  and  the  defend- 
ant appealed.    The  opinion  states  the  case* 

A.  Lincoln^  for  the  appellant. 
A.  21  Bledaoe,  contra. 

By  Oonrt,  Catov,  J.  This  bill  was  filed  by  Ann  Oowls  against 
her  late  hnsband  for  the  purpose  of  obtaining  the  custody  of 
their  children,  and  a  reasonable  allowance  for  their  support 
In  a  former  suit  between  the  same  parties,  Mrs.  Cowls  had  ob- 
tained a  divorce  from  the  present  plaintiff,  but  in  that  decree  no 
provision  was  made  in  relation  to  the  children.  There  were  two 
children  living  at  the  time  the  decree  was  entered,  Mary  Jane, 
aged  six,  and  Thomas,  aged  four  years.  The  reasons  assigned 
in  the  bill  why  they  should  not  longer  be  allowed  to  remain 
with  their  father,  and  which  are  not  denied  by  him,  but  are  ad- 
mitted by  his  demurrer,  are,  that  since  the  time  when  the  divorce 
was  granted,  he  had  lived  in  a  state  of  fornication  with  a  woman, 
until  within  a  few  weeks  of  the  time  when  this  bill  was  filed, 
when  he  married  her.  That  she  was  a  woman  of  notoriously 
bad  character,  and  not  in  any  way  qiudified  for  the  care  and  ed- 
ucation of  the  children.  That  they  are  now  left  entirely  under 
her  care,  and  the  infiuence  of  her  bad  example.  That  he  neg- 
lects them  and  is  addicted  to  excessive  and  frequent  intoxica- 
tion. That  he  is  in  the  habit  of  quarreling  with  his  present 
wife,  in  the  presence  of  the  children,  and  driving  her  from  the 
house.  That  he  is  in  the  habitual  use  of  profane,  indecent,  im- 
moral, and  vulgar  language,  as  well  in  the  presence  of  the  chil- 
dren as  elsewhere.  For  these  reasons  the  court  decreed  that 
the  children  should  be  taken  from  the  father,  and  placed  in  the 
custody  of  the  mother,  and  the  court  also  allowed  for  their  sup- 
port thirty  dollars  per  annum  each,  for  the  period  of  five  years, 
to  be  paid  by  the  defendant. 

The  power  of  the  court  of  chancery  to  interfere  with  and  con- 
trol not  only  the  estates  but  the  persons  and  custody  of  all 
minors  within  the  limits  of  its  jurisdiction,  is  of  very  ancient 
origin,  and  can  not  now  be  questioned.    This  is  a  power  which 
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mnst  necessarily  exist  somowbere,  iu  every  well-regulated  so- 
ciety, aud  more  especially  in  a  republican  goyemment,  where 
each  man  should  be  reared  and  educated  under  such  influences 
that  he  may  be  qualified  to  exercise  the  rights  of  a  freeman,  and 
take  part  in  the  government  of  the  country.  It  is  a  duly,  then, 
which  the  countxy  owes  as  well  to  itself,  as  to  the  infant,  to  see 
that  he  is  not  abused,  defrauded,  or  neglected,  and  the  infant 
has  a  right  to  this  protection.  While  a  father  so  conducts  him- 
self as  not  to  violate  this  right,  the  court  will  not,  ordinarily, 
interfere  with  his  parental  control.  If,  however,  by  his  neglect 
or  his  abuse,  he  shows  himself  devoid  of  that  affection,  which 
is  supposed  to  qualify  him  better  than  any  other  to  take  chazge 
of  his  own  offspring,  the  court  may  interfere,  and  take  the  in- 
fant under  its  own  charge,  and  remove  it  from  the  control  of  the 
parent,  and  place  it  in  the  custody  of  a  proper  person,  to  act  as 
guardian,  who  may  be  a  stranger. 

The  powers  and  the  duty  of  the  court,  on  this  branch  of  the 
subject,  are  veiy  satisfactorily  laid  down  by  Story.  He  says: 
**  The  jurisdiction  of  the  court  of  chanoeiy  extends  to  the  case 
of  the  person  of  the  infant,  so  far  as  is  necessary  for  his  pro- 
tection and  education,  and  to  the  care  of  the  property  of  the  in- 
fant, for  its  due  management  and  preservation,  and  proper  ap- 
plication for  his  maintenance.  It  is  upon  the  former  ground 
principally,  that  is  to  say,  for  the  due  protection  and  education 
of  the  infant,  that  the  court  interferes  with  the  ordinary  rights 
of  parents,  as  guardians  by  nature  or  by  nurture,  in  regard  to 
the  custody  and  care  of  their  children.  For  although,  in  gen- 
eral, parents  are  intrusted  with  the  custody  of  the  persons  and 
education  of  their  children,  yet  this  is  done  upon  the  natural 
presumption  that  the  children  will  be  properly  taken  care  of, 
and  will  be  well  brought  up,  with  a  due  education  in  literature, 
and  morals,  and  religion,  and  that  they  will  be  treated  with 
kindness  and  affection.  But  whenever  this  presumption  is  re- 
moved; whenever  (for  example),  it  is  found  that  a  father  is 
guilty  of  gross  ill-treatment  or  cruelty  towards  his  infant  chil- 
dren, or  that  he  is  in  constant  habits  of  drunkenness,  and 
blasphemy,  or  low  and  gross  debaucheiy;  or  that  he  professes 
atheistical  and  irreligious  principles;  or  that  his  domestic  as- 
sociations are  such  as  to  tend  to  the  corruption  and  con- 
tamination of  his  children;  or  that  he  otherwise  acts  in  a 
manner  injurious  to  the  morals  or  interests  of  his  children;  in 
every  such  case,  the  court  of  chancery  wil^  interfere,  and  de- 
prive him  of  the  custody  of  his  cliildren,  and  appoint  a  suit- 
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able  person  to  act  as  guardian,  and  to  take  care  of  them,  and 
superintend  their  education:"  2  Story's  Eq.,  sec.  1341.  Infants 
thus  taken  under  the  charge  of  the  court  of  chanceiy  for  the 
protection  of  their  persons  or  property,  ore  called  wards  of  the 
court,  and  the  guardian,  or  person  appointed  by  the  court  to 
act  as  guardian,  is  an  ofiBcer  of  the  court  and  is  entirely  under 
its  direction  and  control,  and  entitled  to  its  aid  in  enforcing  a 
proper  obedience  and  submission  on  the  part  of  the  ward,  and 
to  prevent  the  improper  interference  of  third  persons.  A  juris- 
diction thus  extensive,  and  liable,  as  we  have  seen,  to  enter  into 
the  domestic  relations  of  eveiy  family  in  tlie  community,  is 
necessarily  of  a  veiy  delicate,  and  often  of  a  veiy  embarrassing 
nature;  and  yet  its  exercise  is  indispensable  in  every  well-gov- 
erned society.  It  is  indispensably  necessaxy  to  protect  the  per- 
sons and  preserve  the  property  of  those  who  are  unable  to  pro- 
tect and  take  care  of  themselves. 

It  becomes  clear,  then,  that  our  legislature,  by  providing  that 
**  when  a  divorce  shall  be  decreed,  it  shall  and  may  be  lawful 
for  the  court  to  make  such  order  touching  the  alimony  and 
maintenance  of  the  wife,  the  care,  custody,  and  support  of  the 
children,  or  any  of  them,  as  from  the  circumstances  of  the 
parties  and  the  nature  of  the  case  shall  be  fit«  reasonable,  and 
just/'  has  conferred  no  new  authority  or  jurisdiction  upon  the 
court.  It  was,  by  its  original  jurisdiction,  clothed  with  the 
same  powers  before.  The  cases  provided  for  in  this  statute  ore 
necessarily  embraced  in  that  broad  and  comprehensive  jurisdic- 
tion with  which  the  court  of  chancery  is  vested,  over  the  per- 
sons and  estates  of  infants  and  their  parents  who  are  bound  for 
their  maintenance.  To  apply  these  principles  to  the  case  before 
us.  What  are  its  circumstances  ?  After  a  divorce  had  been  de- 
creed between  the  parties,  without  making  any  provision  as  to 
the  care,  custody,  or  maintenance  of  the  children,  the  mother 
iles  a  bill,  and  asks  that  the  custody  of  the  children  shall  be 
taken  from  the  father  for  the  reasons  that  he  has  for  some  time 
been  living  with  a  prostitute,  whom  he  has  finally  married,  and 
that  the  children,  who  are  of  a  tender  age,  are  left  principally 
under  her  control,  and  pernicious  example  and  influence;  that 
he  is  very  intemperate  in  his  habits,  and  profane,  and  is  in  the 
liabit  of  using  vulgar  and  obscene  language  in  the  presence  of 
his  family  and  these  children.  Here  we  have  groux>ed  together 
into  one  disgusting  and  revolting  picture,  those  features  of  a 
father's  character  who  has  become  imworthy  of  the  charge  of 
his  own  offspring,  and  any  one  of  which,  as  we  have  seen  it  laid 
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down  bj  Mr.  Jnstioe  Stoiy,  will  authorize  the  conrfc  in  its  dis- 
cretion, to  interfere  and  remove  the  child  without  the  influence 
of  such  a  polluted  atmosphere.  Under  such  circumstances,  if 
these  children  are  allowed  to  remain  with  their  father,  it  is  im- 
possible to  expect  that  they  will  be  properly  reared  and  educated. 
It  would  be  too  much  to  hope  that  they  will  not  be  affected  and 
polluted  by  the  pernicious  eauimples  constantly  before  them. 
We  can  not  donbt  but  a  due  regard  for  the  well-being  of  these 
children  requires  the  court  to  take  them  under  its  own  care  and 
control. 

And  now  the  question  arises  whether  the  court  acted  judi- 
ciously in  giving  the  custody  of  these  children  to  their  mother. 
In  determining  the  fitness  of  the  person  to  whom  the  custody  of 
these  children  shall  be  given,  to  act  as  guardian,  the  court  is 
not  bound  down  by  any  particular  form  of  proceeding.  It  may 
either  be  referred  to  a  master  to  inquire  and  report  as  to  who 
will  be  a  fit  person;  or  that  may  be  inquired  of  in  open  court; 
or  the  court  may  determine  from  its  own  knowledge  alone.  At 
the  time,  or  after  a  divorce  is  decreed,  when  the  court  finds  itself 
colled  upon  to  remove  the  children,  or  a  part  of  them  from  the 
custody  of  the  father,  it  will  of  course,  if  the  mother  be  unob- 
jectionable, place  them  in  her  charge,  as  it  may  well  be  expected 
that  she  will  feel  more  solicitous  for  their  welfare  than  a 
stranger.  Indeed,  it  may  often  happen  in  such  case,  when  no 
serious  objection  can  be  urged  against  the  father,  that  it  would 
be  advisable  to  give  to  the  mother  the  care  of  a  portion  at  least 
of  the  children,  especially  if  they  be  daughters  of  very  tender 
years.  In  all  such  cases,  the  court  should  take  into  considera- 
tion all  of  the  circumstances  of  each  particular  case,  and  dispose 
of  the  children  in  such  manner  as  may  appear  best  calculated  to 
secure  for  them  proper  care  and  attention  as  well  as  a  virtuous 
education. 

We  have  been  referred  by  the  plaintiff's  counsel  to  a  case 
where  the  court  determined  that  the  mother  should  retain  the 
custody  of  the  children,  although  she  had  been  living  with, 
and  subsequently  to  a  divorce,  had  married  another  man.  There 
the  court  say:  *'The  present  case  is  attended  with  peculiar 
aiid  unfortunate  circumstances.  We  can  not  avoid  our  dis- 
ap])robation  of  the  mother's  conduct,  although  so  far  as  re- 
gards bar  treatment  of  the  children,  she  is  in  no  fault.  They 
appear  to  have  been  well  taken  care  of  in  all  respects.  It  is  to 
them  that  our  anxiety  is  principally  directed,  and  it  appears  to 
us,  that  considering  their  tender  age,  they  stand  in  n^ed  of  that 
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kind  asaistanoe  which  oan  be  afforded  by  none  so  well  as  a 
mother.  It  is  on  their  account^  therefore,  that,  exercising  the 
discretion  with  which  the  hiw  has  invested  us,  we  think  it  best 
at  present  not  to  take  them  from  her."  It  is  unnecessary  for  us 
to  say  whether  or  not  we  agree  with  that  court  in  the  propriety 
of  its  determination,  yet  the  case  serves  to  show  that  no  certain 
rule  can  be  laid  down  for  the  government  of  the  court  in  all 
cases,  except  that  the  best  interests  of  the  child  must  be  con- 
sulted. It  was  truly  remarked  at  the  bar,  that  it  is  not  the 
rights  of  the  mother  that  we  are  to  enforce,  although  she  files 
the  bill,  but  it  is  the  interests  of  the  infants  that  are  to  be  pro- 
tected. 

It  was  urged  against  the  fitness  of  the  mother  to  have  the  care 
of  these  children,  that  she  had  shown  a  want  of  maternal  affec- 
tion and  solicitude  for  their  welfare,  in  not  having  applied  to 
have  them  removed  from  their  father's  control  at  the  time  the 
divorce  was  allowed.  We  think  that  it  is  attaching  too 
much  importance  to  that  circumstance,  which  may  be  satisfac- 
torily accounted  for  in  other  ^ays.  We  do  not  think  it  proves, 
as  was  supposed,  that  she  is  more  anxious  to  obtain  the  money 
that  may  be  awarded  for  their  maintenance,  than  to  secure  the 
welfare  of  the  children.  She  may  not  have  been,  and  probably 
was  not  aware  at  the  time,  that  the  court  would  under  any  cir- 
cumstances, take  the  children  from  the  father.  But  admitting 
that  there  are  some  suspicions  that  the  mother  was  not  a  judi- 
cious selection  to  have  the  care  of  these  children,  it  does  not 
necessarily  follow  that  the  decree  should  be  reversed.  The 
court  below,  may,  at  any  time,  on  the  application  of  the  father, 
or  any  other  person,  on  behalf  of  the  infants,  or  even  of  its 
own  motion,  remove  the  mother  from  this  trust  and  appoint 
some  other  person.  The  court  of  chancery  may  remove  all 
guardians,  whether  appointed  by  itself,  by  the  court  of  probate, 
by  testament,  or  even  by  express  act  of  the  legislature,  when- 
ever it  is  satisfied  that  the  guardian  is  abusing  his  trust,  or  the 
interests  of  the  ward  require  it:  DuJce  of  Beaufort  v.  Berty,  1  P. 
Wms.  703;  2  Story's  Eq.,  sec.  1339.  We  might  undoubtedly,  if 
we  were  satisfied  that  an  improper  person  had  been  appointed 
to  act  as  guardian,  reverse  so  much  of  the  decree  as  makes  that 
appointment,  and  either  appoint  a  proper  person,  here,  or  re- 
mand the  cause  to  the  court  below,  with  directions  to  that  court 
to  appoint  some  other  person  who  is  fit.  The  reversal  of  that 
part  of  the  decree  which  makes  the  appointment  would  not 
necessarily  restore  the  children  to  the  custody  of  the  father;  nor 
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does  tho  affinnance  of  this  decree  deprive  the  court  below  of  the 
jurisdiction  to  remoTe  the  mother  from  the  tmst,  and  appoint 
another  in  her  place,  whenever  it  shall  be  made  to  appear  to 
that  court  that  the  interests  of  the  wards  require  it. 

We  do  not  think  the  amount  allowed  for  the  maintenance  of 
the  children  too  much.  In  a  case  like  the  present,  where  the 
infants  have  no  property  of  their  own,  the  father  is  bound  for 
their  support;  but  then  he  is  only  bound  for  a  bare  maintenance. 
In  determining  what  is  sufficient  for  a  bare  maintenance,  the 
court  may  and  should  have  some  regard  for  the  ability  of  the 
father.  All  of  these  questions  may  be  determined  by  a  refer- 
ence to  a  master,  or  by  the  court  itself  directly,  by  the  exam* 
ination  of  witnesses  in  open  court,  or  it  may  direct  depositions 
to  be  taken. 

Some  complaint  is  made  that  the  court  did  not  give  the  de- 
fendant below  time  to  take  depositions,  but  we  think  without 
good  reason.  As  to  the  direct  question  in  the  case,  that  is,  the 
unfitness  of  the  father  to  have  the  care  of  the  children,  he  had 
no  right  to  controvert  the  case  made  by  the  bill  without  having 
answered.  As  to  the  collateral  question,  as  to  the  fitness  of  tho 
mother,  or  the  amount  to  be  allowed  for  maintenance,  the  court 
would  have  heard  any  proofs  which  he  chose  to  produce;  but  it 
should  not  have  continued  the  cause  for  the  purpose  of  taking 
depositions  without  the  most  satisfactory  reason  being  shown 
by  affidavits.  In  this  case,  the  court  examined  witnesses,  and 
made  its  own  determination,  and  with  that  we  are  well  satisfied 
for  the  present.  It  does  not  appear  to  us  that  thirty  dollars  a 
year  is  too  much  for  the  support  of  each  of  these  children.  It 
must  be  remembered  that  this  allowance  is  still  within  the  con- 
trol of  the  court  below,  and  may  be  there,  at  any  time,  either 
increased  or  diminished,  extended  or  limited,  as  subsequent  cir- 
cumstances may  require. 

The  decree  is  affirmed  with  costs. 

Decree  affirmed. 

Right  or  Fathbb  to  Gubtodt  or  Mnroa  Child:  Sea  Stale  v.  SmUh,  20 
Am.  Deo.  324;  MiUsa  v.  Kaigler,  90  Id.  425;  liereein  v.  PeopU^  35  Id.  653; 

People  V.  Mcrceijif  38  Id.  644,  and  notes  thereto.  The  pamnount  right  of  a 
father  to  the  custody  of  liis  child  is  not  recognised  where  hia  wife  has  ob- 
tained a  divorce  from  him  on  the  ground  of  his  misoondnot:  HeuriU  v.  Long, 
76  111.  409,  citing  CowU  v.  Cowls,  It  is  cited  also  in  the  oaw  of  /n  re  SmiUh^ 
13  Id.  140,  as  an  authority  upon  the  subject  of  the  costody  of  children. 

Jurisdiction  of  Chancery  to  Appoint  Gdabdians  of  Infants:  See  the 
note  to  Thompson  v.  Boardjnan,  18  Am.  Dec.  689.  That  the  ooort  of  chan- 
cery has  plenary  original  jurisdiction  over  the  persons  and  estates  of  infsnts 
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ii  held,  oitiDg  the  principal  case,  in  CfraUan  v.  OraUan^  18  HL  171;  Lynck 
w,  Holai^  39  Id.  19;  Hartmann  v.  Haprtvumn^  59  Id.  104. 

Fathib'ii  LuBiLnT  FOR  Child's  Maintbhance:  Seo  Van  VaXkenburgh  v. 
WoUon,  7  Am.  Dea  895;  Angd  v.  McLellaUy  8  Id.  118;  Myers  v.  Myers^  16 
td.  648;  Oay  v.  BaUou,  21  Id.  158;  Johnson  v.  Johnson,  29  Id.  72;  Ou^en  ▼. 
WhUe,  30  Id.  572;  Hunt  v.  Thompson,  36  Id.  538;  ifo/^r  o/  7?i^^«r,  42  Id. 
409,  and  note.  Aa  to  the  liability  of  the  lather  after  a  divorce,  for  the  sup- 
port of  children  where  the  mother  haa  been  made  aole  gnardian,  aee  BkmUm 
▼.  WUUtm,  8  Id.  26& 


MlLLEB   V.   DaTIDEM>N. 

[8  OlUUa,  618.] 

Cbsdhqb  must  bavb  Judombnt  and  Exmjutzov  UHSATiamD  to  maintaiii 
aredltor*8  bill  to  reach  eqoitable  eatate  of  the  debtor  not  subject  to  eze- 
cntion  at  law,  but  a  judgment  only  la  neoeasary  to  maintain  a  bill  to  re* 
moye  a  f  raudnleut  incumbrance  out  of  the  way  of  the  creditor's  execution. 

Oksdror  Kbkd  kot  have  Judomsnt  at  Law  to  Maihtaih  Bill  against 
Tbustii  for  creditors  of  the  debtor  to  prevent  the  trustee  from  abusing 
the  tmat  and  appropriating  the  trust  fund  to  himself  or  to  the  debtor, 
where  such  bill  is  filed  on  behalf  of  the  plaintifiE^  and  all  other  creditors 
who  choose  to  come  in  with  him  under  the  decree  and  prove  their  debts. 

DmuRRKR  Admits  All  Allegations  of  Bill»  and  if  oyermled  and  the  de- 
fendant declines  to  answer  over,  he  can  not  impeach  the  deeree  against 
him  by  denjing  the  truth  of  the  bilL 

CovsT  will  not  Aid  Pabticxps  Otaxvsm  in  Illegal  TBANSAonoN  to 
compel  a  division  of  the  proceeds  where  another  of  the  parties  obtains 
more  than  his  share. 

Trust  Arising  from  Illegal  Transaction  mat  be  Enforced  in  favor  of 
innocent  party.  Hence,  where  a  trustee  for  creditors  of  an  insolvent 
combines  with  others  to  obtain  from  the  government,  in  fraud  of  the  law, 
the  legal  title  to  certain  land  conveyed  by  the  debtor  to  such  trustee,  the 
creditors  of  the  insolvent,  not  being  parties  to  the  fraud,  may  enforce 
against  the  trustee  the  trust  existing  in  their  favor  in  the  property. 

Trustees  are  not  Allowed  to  Deal  with  Trust  Estate  for  their  own 
benefit. 

Deorsb  should  not  be  Entered  Directly  ox  Overruling  Drmurrbr 
to  a  bill,  but  the  defendant  should  be  directed  to  answer,  and  if  he  fails 
to  do  so  the  bill  may  be  taken  pro  cor\f$uo  and  a  decree  entered  thereon, 
but  entering  the  decree  immediately  on  overruling  the  demurrer  is  a  mere 
irregularity  which  will  not  be  noticed  on  appeal  if  not  assigned  for  error. 

Bill  in  equity.  Demurrers  thereto  oyermled  and  decree  en- 
tered against  the  defendants,  who  appealed.  The  opinion  states 
ihe  case. 

J,  BuMerfield,  for  the  appellants. 

VI  Marsh  and  A.  T.  Bledaoe,  contra. 
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Bj  Oonri,  Oatom,  J.  This  bill  was  filed  by  DaTidson  in  be* 
half  of  himBelf » and  such  others  of  the  creditors  at  lai^  of 
Jaoob  B.  Miller  as  might  choose  to  come  in  under  the  proceed- 
ing, and  claim  the  benefit  of  the  decree  against  Miller  and 
Udell.  The  bill  states  that  the  complainant  is  a  creditor  of 
Miller  to  the  amount  of  four  hundred  and  thirty-six  dollars  and 
six  cents,  and  that  Miller  owes  large  sums  of  money  to  other 
persons. 

The  bill  shows  that  previous  to  the  tenth  of  August,  1841,  one 
Gregory  had  acquired  a  pre-emption  right  to  a  certain  quarter 
section  of  land  under  the  pre-emption  law  of  1838,  and  also- 
previous  to  the  said  tenth  of  August,  Gregory  sold  his  claim  to^ 
the  land  to  Miller;  that  Miller  held  the  land  till  the  fifteenth  of 
December  of  the  same  year,  although  he  had  in  fact  before  that 
time  conveyed  it  to  one  Joslin  in  trust  for  himself,  and  that  on 
that  day  Joslin,  by  the  express  direction  and  request  of  Miller, 
conveyed  the  same  by  deed  to  the  defendant,  Udell,  in  trust  for 
the  creditors  of  Miller  generally,  and  that  Udell  accepted  the 
deed  and  undertook  faithfully  to  execute  the  trust.  All  of  these 
conveyances  were  only  of  the  claim  title  to  the  land,  which  had 
not  yet  been  sold  by  the  United  States.  As  no  one  was  entitled 
to  a  pi^e-emption  to  the  land  except  Gregory,  and  as  he  could 
only  obtain  that  privilege  for  his  own  use  and  benefit,  and  upon 
making  affidavit  in  the  strongest  terms  that  it  was  not  for  the 
use  and  benefit  of  another,  and  that  he  had  not  agreed  to  sell 
the  same,  etc.,  in  order  to  enable  him  to  prove  up  a  pre-emp- 
tion, on  the  thirty-first  of  October,  1842,  Udell  executed  a  re- 
lease of  the  premises  to  Gregory,  and  on  the  same  day  Gregory 
gave  to  Udell  his  promissory  note  for  one  thoiisand  dollars, 
with  the  imderstanding  that  if  Gregoiy,  after  he  should  enter 
the  land,  should  deed  the  same  to  Udell,  he  would  give  up  the 
note,  and  if  he  should  refuse  to  convey,  Udell  should  collect 
on  said  note  the  value  of  the  said  claim ;  and  that  on  or  about 
the  same  day,  Gbegoxy  proved  up  a  pre-emption,  and  on  the 
nineteenth  of  October,  1848,  paid  for  and  entered  the  land  witk 
money  furnished  him  by  Udell,  one  hundred  and  fifty  dollars  of 
which  he  obtained  from  one  Bumap,  who  was  an  assignee  of 
Miller  of  certain  choses  in  action  in  trust  for  Miller's  creditors, 
from  the  trust  fund  which  had  been  raised  by  Burnap  out  of  the 
choses  in  action  thus  assigned,  and  fifty  dollars  was  furnished 
by  Udell  for  the  benefit  of  Miller's  creditors,  and  at  the  same 
time  Gregory  obtained  the  receiver's  certificate  for  the  said  land. 
The  money  furnished  by  Bumap  was  the  money  of  the  said 
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<siedttoniy  and  f anuBhed  bj  him  at  the  request  of  Miller  and 
Udelly  ezpieesly  for  the  use  and  benefit  of  Miller's  creditors,  as 
i?as.  also  the  mon^  furnished  by  Udell,  which  was  to  be  re- 
funded to  him,  or  rather  retained  by  him  from  the  proceeds  of 
the  land  when  it  should  be  sold.  On  the  tenth  of  Noyember^ 
1843,  Gregory  and  wife  conyeyed  the  land  by  deed  of  that  date 
to  Udell,  except  about  two  acres  and  a  right  of  way  for  a  state 
road  across  a  portion  of  the  lot,  whereby  Udell  became  seised 
of  said  hmd  in  trust  for  said  creditors*.  After  receiying  the  said 
conyeyance,  Udell  repeatedly  dedared  that  he  held  the  said  land 
in  trust  as  aforesaid.  The  land  is  worth  one  thousand  dollars, 
and  it  is  for  the  interest  of  the  creditors  that  the  same  should 
be  sold.  Udell  has  had  frequent  opportunities  to  sell  the  land 
at  that  price,  but  has,  under  various  pretenses,  refused  to  do  so. « 
Udell  always  professed  to  hold  the  land  in  trust  as  aforesaid,  till 
about  the  eighteenth  of  May  last,  since  which  time  he  has  denied 
that  he  holds  the  land  in  trust  for  said  creditors,  but  declares  that 
he  holds  the  same  in  trust  for  said  Miller,  who  has  during  the  same 
time  set  up  similar  claims.  Some  time  in  the  year  1842,  Miller 
was  duly  declared  a  bankrupt  imder  the  bankrupt  law  of  the 
United  States  and  discharged  from  his  debts.  Some  time  since 
Udell  become  seised  of  the  land,  he  has  executed  to  Miller  an 
agreement  to  conyey  the  land  to  him  in  violation  of  his  obliga- 
tions as  trustee.  This  is  substantially  the  case  made  by  the 
bill,  to  which  a  demurrer  was  overruled  by  the  court  and  a  de- 
cree entered  establishing  the  trust,  remoying  the  said  trustee, 
and  appointing  another  in  his  place,  and  directing  the  premises 
to  be  sold,  and  the  money  to  be  brought  into  court  to  be  dis- 
tributed among  the  creditors  of  Miller  generally.  The  decree 
also  secures  to  Udell  the  fifty  dollars  advanced  by  him  towards 
the  purchase  of  the  land,  as  also  a  reasonable  compensation 
for  his  services  while  acting  as  trustee. 

The  jurisdiction  of  the  court  is  questioned,  because  the  com- 
plainant Davidson  is  not  a  judgment  creditor,  and  has  not  ex- 
hausted his  remedy  at  law.  The  cases  cited  in  support  of  this 
position,  we  think,  have  been  misapprehended.  Where  a  cred- 
itor seeks  to  satisfy  his  debt  out  of  some  equitable  estate  of  thi 
defendant,  which  is  not  liable  to  a  levy  and  sale  under  an  exe- 
qption  at  law,  then  he  must  exhaust  his  remedy  at  law  by  ol^ 
taining  judgment  and  getting  an  execution  returned  nuUa  banay 
before  he  can  come  into  a  court  of  equity  for  the  purpose  of 
reaching  the  equitable  estate  of  the  defendant;  and  this  is  neces- 
sary to  giye  the  court  jurisdiction,  for  otherwise  it  does  not  ap- 
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pear  but  that  the  party  has  a  complete  remedy  at  law.  That  is 
what  may  be  strictly  termed  a  creditor's  bill.  There  is  another 
sort  of  creditor's  bill  very  nearly  allied  to  this,  yet  where  the 
plaintiff  is  not  bound  to  go  qnite  so  far  before  he  comes  into 
this  court,  and  that  is  where  he  seeks  to  remove  a  fraudulent 
incumbrance  out  of  the  way  of  his  execution.  There  he  may  file 
his  bill  as  soon  as  he  obtains  his  judgment. 

There  are  some  peculiar  cases,  howeyer,  where  a  party  seeks  & 
satisfaction  of  his  debt  directly,  in  which  he  may  come  into  a 
court  of  chanceiy  in  the  first  instance,  without  first  obtaining  a 
judgment.   Thus,  in  the  case  of  Russdl  ▼.  Clarlifa  lyrs,  7  Cranch, 
87,  Chief  Justice  MarBhall  says:  '*  If  a  claim  is  to  be  satisfied 
out  of  a  fund,  which  is  accessible  only  by  the  aid  of  a  court  of 
chancery,  application  may  be  made  in  the  first  instance  to  that 
court,  which  will  not  require  that  the  claim  should  be  first  estab- 
lished in  a  court  of  law."    Although  the  jurisdiction  of  the 
court  in  this  case  might,  perhaps,  be  sustained  upon  this  prin- 
ciple, yet  it  may  be  placed  upon  higher  and  more  unquestion- 
able grounds,  and  that  is,  ita  peculiar  right  to  deckre  and  en- 
force trusts.    This  court  has  jurisdiction  of  the  subject-matter 
in  all  cases  of  trust,  and  it  is  abundantly  competent,  itself,  to 
inquire  whether  the  party  claiming  to  be  cestui  que  trusty  be  so 
or  not.    If  it  be  established  that  Udell  holds  this  landas  trustee 
for  the  creditors  of  Miller,  then  the  complainant,  if  he  be  one 
of  those  creditors,  no  matter  for  what  amotint,  shows  himself  to 
be  one  of  the  cestuiA  que  trust,  and  establishes  his  right  to  invoke 
the  aid  of  a  court  of  equity,  to  prevent  the  trustee  from  abusing 
the  trust.    For  the  purposes  of  jurisdiction,  the  amount  of  his 
debt  against  Miller,  or  of  his  interest  in  the  trust  fund,  is  en- 
tirely immaterial,  as  he  has  a  right  to  complain  if  he  shows 
himself  interested.    Davidson  does  not  seek  a  satisfaction  of 
his  debt  specifically,  but  the  bill  is  filed  by  him  for  the  benefit 
of  himself,  and  such  others  of  Miller's  creditors  as  may  choose 
to  come  in  under  the  decree,  and  prove  up  their  debts  and  claim 
its  benefits.     The  primary  object  is  to  establish  the  existence  of 
the  trust  and  to  remove  the  fund  beyond  the  reach  of  abuse. 
This  is  one  of  the  most  common  branches  of  equity  jurisdiction, 
and  can  admit  of  no  sort  of  doubt. 

In  this  case,  the  bill  was  demurred  to  by  the  defendants,  the 
demurrer  was  overruled,  and  they  have  declined  answering  over.' 
In  such  a  case,  they  admit  all  of  the  allegations  of  the  bill  to  be 
true,  and  can  not  question  the  correctness  of  the  decree,  by  de- 
njmg  the  tniih  of  the  statements  of  the  bill:  8  Eq.  Dig.  71, 
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860.  7y  where  it  is  said:  '*  A  demurrer  admits  the  allegations  in 
the  bill  as  against  the  demurring  party  only,"  and  refers  to  Pen- 
fold  T.  Nunn,  5  Sim.  405.  See,  also,  the  opinion  of  Woodworth, 
J.:  FeUows  Y.FeUows,  4  Cow.  696  [15  Am.  Dec.  412].  That 
the  bill  makes  out  a  trust  in  Udell  for  the  benefit  of  Miller's 
creditors  generally,  can  not  be  denied;  and  it  is  equally  clear 
that  the  complainant,  Dayidson,  was  a  creditor  of  Miller  at  the 
time  of  the  creation  of  the  trust,  and,  consequently,  one  of  the 
cesluis  que  trust.  It  was  inquired,  where  is  the  proof  fixing  the 
amount  of  the  complainant's  debt,  as  established  in  the  decree? 
As  between  the  complainant  and  the  defendants,  that  was  estab- 
lished by  the  bill,  which  they  have  admitted  to  be  true.  As 
between  the  complainant  and  the  other  creditors  of  Miller,  it  is 
not  established,  for,  like  them,  he  will  have  to  prove  up  his 
debt  before  the  master,  upon  a  proper  reference,  before  he  will 
be  entitled  to  his  proportion  of  the  fund. 

But  the  principal  ground  relied  upon  for  the  reversal  of  the 
decree  is,  that  the  title  to  this  land  having  been  obtained  from 
the  United  States  by  a  fraud  upon  the  law,  a  court  of  equity  will 
not  soil  its  hands  by  interfering  with  it,  but  will  leave  the  par- 
ties where  it  finds  them;  that  it  will  leave  each  party  to  enjoy 
all  that  he  has  been  able  to  obtain  in  the  iniquitous  transaction. 
No  principle  is  better  settled,  than  that  where  two  or  more  per- 
sons embark  in  an  unlawful  transaction,  and  one  gets  the  ad- 
vantage of  the  o^iiers,  and  appropriates  more  than  his  proportion 
of  the  spoils  to  himself,  the  court  will  not  interfere  to  make  him 
divide  with  the  others.  As  they  commenced  with  a  violation  of 
the  law,  they  can  not  invoke  its  aid  in  any  way.  The  law  will 
not  meddle  with  gains  obtained  by  its  own  outrage,  as  between 
those  who  have  been  engaged  in  trampling  it  under  foot.  This, 
however,  is  not  out  of  regard  to  the  one  who  claims  immunity 
from  having  violated  the  law,  but  it  is  because  he  who  com- 
plains is  equally  guilty.  In  the  case  of  HolTnan  v.  Johnson, 
Cowp.  343,  Lord  Mansfield  says:  ''The  objection  that  a  con- 
tract is  immoral  or  illegal,  as  between  plaintiff  and  defendant, 
seems  at  all  times  very  ill  in  the  mouth  of  the  defendant.  It  ia 
not,  however,  for  his  sake  that  the  objection  is  ever  allowed, 
but  it  LB  founded  in  general  principles  of  policy,  and  whenever, 
from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of  action 
appears  to  arise  from  the  transgression  of  a  positive  law  of  the 
country,  he  has  no  right  to  be  assisted."  This  is  a  defense 
which  the  guilty  is  allowed  to  set  up  against  his  associate  in 
guilt,  as  a  sort  of  a  punishment  for  the  participation  of  the 
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bttfter  in  the  Tiolation  of  the  law.  It  is  the  guilty,  and  not  the 
innocent,  which  it  is  the  policy  of  the  law  to  punish. 

And  now,  how  is  it  in  this  case?  Miller,  having  an  interest 
in  this  land,  which  is  recogniised  and  protected  by  the  laws  of 
this  state,  conveyed  ^he  same  to  Joslin  in  trust  for  himself. 
Joslin,  at  the  request  of  Miller,  conveyed  the  same  to  Udell,  in 
trust  for  Miller's  creditors  generally.  Uddl  accepted  the  trusL 
Miller  then  ceased  to  have  any  interest  in  the  land,  excepting 
what  might  remain  after  the  payment  of  all  his  debts,  and  his 
creditors  became  the  cestui  que  trust,  who  thereby  acquired  an 
interest  in  the  trust  estate.  Here,  then,  was  a  trust  fund  in 
which  the  creditors  of  Miller  were  interested,  and  which  was 
tainted  with  no  violation  of,  or  fraud  upon  the  law.  It  may  be 
conceded,  for  the  purposes  of  the  present  inquiry,  that  Udell 
and  Gregory  entered  into  a  conspiracy  to  practice  a  fraud  upon 
the  law,  in  obtaining  the  land  from  the  United  States,  and  still 
it  is  far  from  proving  that,  by  this  illegal  act,  he  is  not  only  to 
retain  what  he  thus  iniquitously  defrauded  the  government  of, 
but  shall  also  be  permitted,  as  a  reward  for  his  iniquity,  to  de- 
fraud his  eestuis  que  trust  out  of  the  trust  estate  which  he 
honestly  held  for  them.  That,  indeed,  would  be  a  refinement 
in  fraud  which  a  court  of  equity  was  never  before  called  upon 
to  sanction.  Had  the  eestuis  qvue  trust  participated  in  the  fraud, 
then  the  courts  would  refuse  to  interfere  as  between  them  and 
their  trustee;  but  that  is  not  preluded,  and  it  seems  to  me  that 
it  would  be  a  monstrous  doctrine,  that  the  trustee  by  enhancing 
the  value  of  the  trust  estate  by  practicing  a  fraud  upon  the  law, 
thereby  closed  the  doors  of  a  court  of  equity  against  his  eestuis 
que  trust,  when  he  refuses  to  perform  the  trust.  That  would  be 
taking  advantage  of  his  own  wrong  most  emphatically. 

I  take  it,  that  this  rule,  that  the  court  will  not  interfere  as 
between  the  parficeps  eriminis  to  an  illegal  transaction,  is  not 
to  be  applied  where  the  court  can  find  an  innocent  party,  in 
favor  of  whom  the  trust  may  be  established;  for  the  courts  vdll 
seize  every  opportunity  of  preventing  a  guilty  party  from  en- 
joying the  fruits  of  his  iniquity,  where  they  can  do  it  without 
interfering  in  favor  of  one  who  is  a  party  to  the  guilt.  Such 
was  the  principle  laid  down  in  the  case  of  Leggett  v.  Dubois,  6 
Paige,  119  [28  Am.  Dec.  413],  where  the  chancellor  says:  "  Upon 
this  subject  it  is  only  necessary  that  I  should  refer  to  the  very 
able  and  luminous  opinion  of  the  distinguished  president  of  the 
court  of  appeals  in  Virginia,  as  reported  in  Hubbard  v.  Ooodwin, 
3  Leigh,  514.     The  conclusion  to  which  he  arrived  in  that  case, 
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and  in  wUch  opinion  I  fully  concur,  was,  that  where,  for  the  pur- 
pose of  evading  the  law  which  prohibits  an  alien  to  hold  lands, 
he  purchases  real  estate  iu  the  name  of  a  trustee,  upon  an  ex- 
press and  declared,  or  a  secret  trust,  to  bo  permitted  to  take 
and  reoeiye  the  rents  and  profits,  this  is  such  a  trust  as  in  reason, 
and  upon  the  well-received  principles  of  equity,  as  well  as  upou 
authority,  will  pass  to  the  state,  to  be  enforced  at  its  instance 
and  in  its  favor."  Here,  then,  we  see,  that  although  a  trust 
may  be  created  in  violation,  and  clearly  in  fraud  of  the  law, 
still  the  trustee  shall  not  be  permitted  to  hold  the  trust  estate 
discharged  of  the  trust,  although  the  cestui  que  trust  is  equally 
guilty  with  the  trustee,  and  is  incapable  of  holding  the  trust 
property,  either  in  law  or  equity;  but  the  trust  shall  be  estab- 
lished and  inure  to  the  benefit  of  the  state  to  which  the  estate 
would  have  been  perfected  had  the  title  been  taken  directly  by 
the  cestui  que  trust.  In  the  case  before  us,  if  Udell  has  been 
guilty  of  the  fraud  upon  the  law,  which  he  alleges  in  the  de- 
fense which  he  sets  up,  that  he  has,  it  may  be  that  the  govern- 
ment may  proceed  in  the  proper  court  to  have  the  sale  set  aside; 
but  till  that  be  done,  the  title  is  as  good  as  if  it  had  been  ob- 
tained ever  so  fairly,  and  it  can  not  be  permitted  to  the  trustee 
to  allege,  that  because  he  has  defrauded  the  government  in  ob- 
taining the  land,  he  shall  thereby  be  enabled  to  defraud  hia 
cestui  que  trust  out  of  the  estate  confided  to  him  for  their  bene- 
fit. Courts  of  equity  will  take  care  that  trustees,  of  all  others, 
shall  act  in  the  utmost  good  faith  towards  their  cestuis  que  trusty 
and  that  they  shall  not  be  permitted  to  speculate  out  of  the 
trust  estate,  in  any  way,  for  their  own  benefit;  and  if  they  at- 
tempt to  do  so,  the  courts  will  hold  all  such  specwlations  to  be 
for  the  benefit  of  the  trust  fund.  So  soon  as  Udell  consented 
to  act  as  trustee,  he^assumed  the  obligation,  that  whatever  he 
did  with  the  trust  estate,  should  be  for  its  benefit  alone,  and  he 
is  estopped  from  claiming  any  advantage  under  it.  He  can  not 
be  permitted  to  act  for  himself  while  he  is  bound  to  act  for 
others.  Upon  these  principles,  whether  he  purchased  the  land 
with  his  own  funds,  or  vdth  money  belonging  to  his  cestuis  que 
irust,  the  purchase  shall,  in  either  case,  inure  to  their  benefit. 
In  this  case,  at  least  three  fourths  of  the  money,  in  equity,  be- 
longed to  them,  and  in  the  distribution  of  the  proceeds  of  the 
sale  of  the  land,  the  court  will  refund  to  him  the  fifty  dolkrs 
which  he  advanced  out  of  his  own  money.  That  the  court 
ucted  judiciously  in  removing  him,  and  appointing  another 
trustee,  no  one  can  doubt,  after  he  had  denied  the  existence  of 
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the  tnisi,  and  had  undertaken  to  conyey  the  land  to  Miller,  who 
had  originally  created  the  trust,  he  being  placed  beyond  the 
reach  of  his  creditors  by  his  discharge  under  the  bankrupt  law. 
Upon  an  application  of  the  creditors  to  the  court  below,  a 
reference  will  of  course  be  made  to  the  master,  to  give  public 
notice  to  the  creditors  to  come  in,  within  some  reasonable  time, 
and  prove  up  their  debts,  that  the  fund  may  be  distributed 
according  to  the  decree. 

It  may  not  be  improper  here  to  remark,  that  the  correct  prac- 
tice is  not  to  render  a  decree  directly  upon  oTerruling  a  de- 
murrer to  a  bill  in  chancery;  but  the  order  should  be,  that  the 
defendants  answer  the  bill,  and  if  they  neglect  to  do  so,  the 
complainant  may  have  the  bill  taken  for  confessed,  and  the 
court  will  proceed  to  render  a  decree  as  in  other  cases  where 
bills  are  taken  for  confessed.  But  the  deviation  from  the  cor- 
rect practice  in  this  case,  is  but  an  irregularity,  which  the  court 
here  will  not  notice,  particularly  as  it  is  not  assigned  for  error. 
The  court  may,  in  its  discretion,  render  a  decree  at  once  upon  a 
bill  taken  for  confessed,  especially  where  a  demurrer  has  been 
oyerruled  to  the  bill. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs,  and 
the  cause  remanded  for  such  further  proceedings  as  may  be 
agreeable  to  equity  in  the  premises. 

Decree  affirmed.  

CBBDITO&  UUST  HAVS  JUDGMUfT  AKD  ExSOfTTIOK  UHSATISriBD  TO  MAnVTAIF 

Bill  to  reach  equitable  aaaeta  of  debtor,  or  pfoperty  fiwadiileDtly  tramfened, 
when:  See  Oilpin  v.  Davis,  6  Am.  Deo.  622;  8eoU  v.  McMiUen,  13  Id.  239; 
Sharp  V.  Wiekliffe,  14  Id.  37;  Chamberlayne  v.  Temple,  Id.  786;  Allen  y.  Camp, 
15  Id.  109;  Scrtwn  v.  Bostick,  16  Id.  665;  Donaldaon  r.  Bank  qf  Cape  Fear, 
18  Id.  577;  Beek'v,  BurdeU,  19  Id.  436;  Candler  v.  PeUit,  Id.  399;  Birely  ▼. 
Staley,  25  Id.  303;  Heed  y.  Wheaion,  34  Id.  366;  Stone  v.  Manning,  35  Id.  119; 
Brown  v.  Long,  36  Id.  43;  Com§tock  v.  Bajiford,  4^  Id.  102,  and  the  notet 
thereto  referring  to  other  cases.  That  a  judgment  at  law  and  an  execntioD 
thereon  returned  nnsatiBfied  are,  in  general,  necessary  to  enable  a  creditor  to 
file  a  creditor's  bill  to  reach  equitable  assets  not  subject  to  execution  at  law» 
is  well  settled:  Weighiman  v.  Hatch,  17  lU.  286;  Bowen  ▼.  Parkhunt,  24  Id. 
260;  Bigelow  v.  Andreea,  31  Id.  334;  MeConnel  y.  Dickson,  43  Id.  109;  Beach 
T.  Bestor,  45  Id.  346.  Nor  is  it  necessaiy  to  the  filing  of  a  creditor's  falll» 
that  the  ofiBcer  should  have  held  the  execution  nntil  the  expiration  of  the  time 
allowed  by  law  to  return  it:  Bowen  v.  Parkhurst,  supra.  But  there  are  ex- 
ceptions to  the  rule  requiring  judgment  and  execution  returned  unsatisfied, 
before  permitting  a  creditor's  bill  to  be  filed.  Where  a  creditor  wishes  to  re- 
move a  fraacluleut  incumbrance  or  conveyance  out  of  the  way  of  his  execu* 
tion,  he  may  file  his  bill  as  soon  as  he  obtains  judgment:  OetzJer  v.  Saroni,  IS 
111.  518;  Bigelow  v.  Andreas,  supra;  Beach  v.  Bestor,  supra;  Shuftldt  v.  Boehm,. 
96  111.  560, 563.  Either  a  prior  or  a  subsequent  creditor  may  file  a  bill  to  re^^ 
move  such  a  conveyance  out  of  the  way  of  execution:  Brown  v.  NUes^  16  Id. 
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S87.  An  exoeption  to  the  general  rale  that  a  jadgment  at  law  and  an  ezcon- 
tion  returned  nutta  bona  are  neoenary  before  filing  a  creditor's  bill,  eziets  also 
where  the  creditor  wishes  to  reach  a  fund  assigned  for  the  benefit  of  credit- 
ova:  Beach  v.  Besiar^  ntprcL  Am  to  what  property  may  be  reached  by  a  cred- 
itor's bill,  see  Neufwm  v.  WUUUs,  52  111.  98,  101.  In  aU  these  cases  MUUr 
▼.  Dcufidion  is  referred  to  as  aathority  on  the  points  mentioned. 

Dkmubiueb  to  Bill  ob  Othxr  Plbadino  Admitb  All  Aluboationi 
TitXRiiN  which  are  well  pleaded:  Taylor  v,  Bradskaw^  17  Am.  Dec  182| 
SmUh  V.  Allen,  21  Id.  33;  Sleeth  v.  Murphy,  41  Id.  232. 

Partt  in  pabi  dklicto  can  not  Entobob  Illegal  ob  Fbaudulbnt  Con- 
tract: Boyd  V.  Barclay,  34  Am.  Dec.  762,  and  the  note  thereto  discussing 
this  snbject;  Black  t.  Olwer,  35  Id.  38;  I^orris  v.  I^orrW  Adm*r,  Id.  138| 
Oraivier^B  Curator  v.  Oarraby'e  Ea^r,  36  Id.  608;  Webb  v.  IkUckire,  40  Id.  4ia 
That  a  tmst  arising  oat  of  sach  a  contract  may  be  enforced  in  favor  of  an  in- 
nocent party,  see  LeggeU  v.  Dubois,  28  Id.  413,  and  note. 

Tbustxb  oan  not  Deal  with  Tbust  Fund  fob  his  own  Bmnr:  Chn^ 
T.  Oatdeman,  16  Am.  Dea  741;  Myers  v.  Myers,  Id.  648.  Therefore  he  can 
not,  either  directly  or  indirectly,  purchase  the  trust  property  at  his  own  sale 
for  his  own  benefit:  Richardson  v.  Jones,  22  Id.  2d3;  SaUmarth  y.  Beene,  SO 
Id.  525,  and  cases  cited  in  the  notes  thereto.  That  an  agent  is  not  permitted 
to  deal  in  the  matter  of  the  agen<7  for  his  own  benefit,  see  SwUstar  ▼.  Shlss, 
post,  and  note. 

PBACfncB  ON  Otbrbuuno  Demubbeb  to  Bill  stated  in  the  principal  case 
to  be  the  correctone,  is  admitted  to  be  so  in  Roo/ch  v.  Chapin,  27  HL  197»  but 
the  case  is  also  followed  in  holding  that  where  a  decree  is  entered  against  the 
defendant  immediately  upon  overruling  the  demurrer,  it  is  so  far  a  matter  of 
discretion  that  the  decree  will  not  be  reversed  on  that  groond. 
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KuuuTiUN  DmoB's  Intbbbst  in  Land  of  WmoR  Hi  n  nr  Fonosnov 

mat  bb  Sold  under  the  execution,  and  he  can  not  deny  the  purchaser^ 
title  or  show  title  in  another. 

Iuprovembnts  of  Sktflers  on  Pubuo  Lands  abb  Subjiot  to  ExbouTiov 
and  Salb. 

Mobtoaobs  Frauditlbntly  Madb  to  Dbfbat  Judgment  against  the  mort- 
gagor, can  not  be  set  up  against  the  judgment. 

Statute  of  Fbauds  must  be  Spbcially  Pleaded,  and  can  not  be  relied  on 
by  demurrer,  unless  the  objection  appears  on  the  face  of  the  complain- 
ant's bill,  and  if  the  defense  is  not  raised  by  plea  or  demurrer,  it  is 
waived. 

AOENT  OAN  NOT  DbAL  IN  MaTTEB  OF  AOENOT  FOB  HIS  OWN  BENEFIT;  and 

where,  beiqg  employed  to  purchase  property  for  his  principal,  he  pur 
chases  in  his  own  name,  equity  will  declare  him  a  trustee  for  the  prin* 
dpaL 

AOBEEMENT  WITHOUT   COMSIDBBATION    TO   BZEOUTB   TbUST    IN  FUTUBO^   li 

not  binding;  but  where  the  trust  is  actually  undertaken  and 
equity  will  enforce  it. 
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AauttMBMT  BT  Pasties  Intbbxstbd  in  Auction  Salb  of  town-site  by  tbe 
govenuDflnt,  as  oocapsats  of  lots  therein,  employing  an  agent  to  pnr- 
cbase  the  entire  tract  for  them,  does  not  tend  to  prerent  oompetitionf  and 
is  valid. 

Bill  in  equiiy  diflmiaaed  on  demurrer,  and  the  plM«<afl&i 
brought  error. 

«/.  Marsh  and  A.  T.  Bledsoe^  for  the  plaintiffii  in  error. 

J.  BuUerfidd,  contra. 

By  Court,  Tbbat,  J.    In  May,  1844,  IlQ.&W.  N.  Switcer 
filed  their  bill  in  chancery  in  the  Winnebago  circuit  court,  against 
Skiles  and  others,  alleging  in  substance,  that  on  the  eighteenth 
of  June,  1841,  they  recovered  a  judgment  in  the  Jo  Dayiess  cir- 
cuit court  against  the  defendant  J.  B.  Miller  for  seven  hundred 
and  forty-eight  dollars  and  sixty-two  cents,  and  on  the  same  day 
sued  out  an  execution  directed  to  the  sheriff  of  Winnebago  county, 
which  was  received  by  the  sheriff  on  the  following  day,  and  bj 
him  levied  on  lots  eight  and  ten,  in  block  fifteen,  in  the  town  of 
Bockford;  that  said  l^liller  was  then  and  had  been  for  several 
years  in  the  actual  possession  of  said  lots,  and  claiming  to  be  the 
owner  of  the  same,  and  on  which  he  had  erected  a  tavern-house 
and  several  out-buildings;  that  on  the  same  day,  but  before  the 
levy,  said  Miller  made  and  deposited  in  the  recorder's  ofiice  sev- 
eral mortgages  on  the  lots  to  the  defendant  Skiles,  Huston,  J. 
H.  Miller,  and  Brice,  purporting  to  secure  them  in  the  payment 
of  debts  aLiounting  to  upwards  of  three  thousand  dollars;  that 
the  mortgages  were  never  delivered  to  the  mortgagees,  who  all 
resided  out  of  the  state,  and  were  the  relatives  of  J.  B.  Miller, 
but  were  made  for  the  fraudulent  purpose  of  defeating  the  com- 
plainants in  the  collection  of  their  judgment;  that  on  the  fifth  of 
October,  1841,  the  lots  were  sold  on  the  complainants'  execution 
and  purchased  by  them  for  seven  hundred  and  ninety  dollars 
and  eighty-nine  cents,  the  amount  of  their  judgment  and  costs, 
and  that  they  have  become  entitled  to  a  deed,  the  lots  never  hav- 
ing been  redeemed;  that  at  the  time  of  the  sale,  the  title  to  the 
township  of  land  in  which  the  village  of  Bockford  was  situated 
was  in  the  United  States,  and  so  remained  until  November,  1843; 
that  in  October,  1843,  after  said  township  was  proclaimed  for 
sole,  the  occupants  and  claimants  of  lots  in  the  town  of  Bock- 
ford (the  same  having  previously  been  laid  off  into  town  lots), 
held  a  public  meeting  to  select  some  person  to  attend  the  sale, 
and  bid  off  the  tract  of  land  embracing  the  town,  in  trust  for  the 
owners  of  the  lots;  that  the  meeting  was  attended  and  its  pro* 
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eeedings  approTed  by  the  defendants,  Haight  and  Udell,  and 
said  Haight  was  appointed  to  bid  off  the  land  in  trust  f  oi  the 
eereral  claimants  of  the  lots,  he  assuring  them  that  he  would 
faithfully  execute  the  trust,  and  each  claimant  was  to  pay  his 
proportion  of  the  purchase  money,  and  expenses,  which,  it  was 
estimated,  would  amount  to  fifty  cents  per  lot;  that  at  the  same 
time  it  was  agreed  by  all  the  claimants  to  the  lots,  including  the 
defendants  Haight  and  Udell,  that  a  conmiittee  should  be  ap- 
pointed, and  which  was  then  appointed,  to  investigate  all  con< 
dieting  claims  to  lots,  and  their  decision  was  to  be  condusiTe 
between  the  parties,  and  Haight  agreed  that  he  would  abide  by 
the  decision  of  the  committee  and  convey  the  lots  accordingly; 
that  the  committee  met  previous  to  the  sale,  and  the  complain- 
ants, and  the  defendant  J.  B.  Miller,  on  the  behalf  of  the  mort- 
gagees,  appeared  and  submitted  their  respective  claims  to  the 
lots,  but  the  committee  postponed  their  decision  until  after  the 
sale  should  take  place;  that  the  complainants  tendered  Haight 
one  dollar,  the  amount  to  be  paid  for  the  lots  in  question,  which 
he  declined  to  receive  for  the  reason  that  the  conflicting  claims 
were  then  undetermined,  but  said  he  would  be  governed  by  the 
decision  of  the  committee;  that  on  the  third  of  November,  1843, 
Haight,  in  pursuance  of  the  agreement,  purchased  the  land  in 
his  own  name,  in  trust  for  the  respective  owners  of  the  lots,  and 
at  the  time  and  afterwards  admitted  that  he  acted  in  the  capacity 
of  trustee;  that  soon  after  the  committee  decided  that  Haight 
should  convey  the  lots  in  question  in  trust  for  the  complainants 
and  the  mortgagees,  after  paying  two  hundred  dollars  to  the 
person  of  whom  Miller  purchased  the  lots,  and  complainants 
prepared  a  deed  in  accordance  with  the  decision  and  requested 
Haight  to  execute  it,  at  the  same  time  offering  again  to.  pay  him 
the  purchase  money  and  expenses,  but  he  declined  executing  the 
deed  on  the  ground  that  the  decision  was  contrary  to  law,  and 
because  J.  B.  Miller  had  threatened  him  with  a  lawsuit,  but 
agreed  that  he  would  make  no  conveyance  to  the  prejudice  of  the 
complainants'  rights;  that  the  complainants  then  offered  to  in- 
demnify  him  against  all  consequences  of  executing  the  deed, 
and  he  agreed  to  make  no  conveyance  until  a  bond  of  indemnity 
could  be  obtained  by  the  complainants,  who  resided  in  St.  Louis, 
but  in  violation  of  the  agreement  he  conveyed  the  lots  to  Udell 
for  the  benefit  of  J.  B.  Miller;  that  said  Miller  induced  Haight 
by  pecuniary  considerations  to  make  the  convcj'ance  to  Udell, 
and  that  it  is  the  design  of  the  defendants  to  secure  the  title  to 
Miller,  beyond  the  reach  of  his  bona  fide  creditors,  he,  in  the 
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mean  time,  haTiiig  been  dieoluaged  from  the  payment  of  his 
debts  nnder  the  bankrupt  law  of  the  United  States,  without  in- 
cluding the  property  in  question  in  his  schedule;  that  since  the 
conTeyanoe  to  Uddl,  Miller  has  ezerciBed  ibe  same  acts  of 
ownership  over  the  premises  as  before,  and  that  on  the  seven- 
ieenth  of  Apxil,  181A,  Udell  adyertised  the  lots  for  sale  for  the 
purpose  of  canying  out  the  fraud  in  tzansferring  the  title  for  a 
mere  nominal  consideration  to  Miller  for  his  own  use;  and  the 
complainants  pray  that  the  trusts  and  limitations  in  the  deed 
from  Haight  to  Udell  may  be  set  aside,  and  that  Udell  shall  sell 
the  lots,  and  out  of  the  proceeds  pay  the  complainants*  debt, 
and  for  general  relief.  The  defendants  filed  a  demurrer  to  the 
bill,  and  assigned  several  special  causes  of  demurrer.  The 
court  sustained  the  demurrer  and  dismissed  the  bill;  and  the 
complainants  sued  out  a  writ  of  ezror. 

The  first  cause  of  demurrer  to  the  bill  is,  that  Miller  had  no 
such  interest  in  the  lots  as  could  be  sold  on  execution.  This 
position  is  incorrect.  The  interest  of  a  defendant  in  real  estate, 
of  which  he  is  in  the  actual  possession,  may  be  sold  on  execu- 
tion. The  purchaser  acquires  all  the  legal  interest  which  the 
debtor  had  in  the  premises,  and  may  maintain  ejectment  i^inst 
him  to  recover  the  possession.  The  debtor  is  estopped  to  deny 
the  title  of  the  purchaser,  and  he  can  not  defeat  a  recovery  by 
showing  title  in  a  third  person.  It  makes  no  difference  to  him 
what  may  be  the  rights  of  the  purchaser  as  against  other  per- 
sons. The  purchaser  succeeds  to  all  the  legal  rights  of  the 
debtor,  and  possession  is  one  of  those  legal  rights.  A  court  will 
not  stop  to  inquire  what  title  the  debtor  had.  The  real  owner 
is  not  prejudiced  by  the  sale,  for  he  can  turn  upon  the  purchaser 
and  compel  him  to  surrender  the  possession:  Jach&on  v.  Stem- 
hergh,  1  Johns.  Oas.  158;  Jackson  v.  Oraham,  8  Oai.  188;  Jach- 
son  V.  Bush,  10  Johns.  228;  Jackson  v.  ScoU,  18  Id.  95.  Miller, 
therefore,  can  not  raise  the  objection.  The  complainants,  by 
their  purchase  at  the  sheriff's  sale,  acquired  all  the  interest  which 
he  had  in  the  lots  at  the  date  of  the  levy.  He  can  not  gainsay 
their  titie.  If  they  bad  procured  a  deed  from  the  sheriff  they 
might  have  brought  ejectment  and  ousted  him  of  the  possession. 
But  under  our  statute  the  possession  of  Miller  was  liable  to  sale 
on  the  execution.  The  improvements  of  settlers  on  the  public 
lands  are  regarded  by  our  laws  as  properly,  the  proper  subject- 
matter  of  binding  contracts  between  individuals,  and  subject  to 
the  control  and  disposition  of  the  law.  In  the  case  of  Tumcy 
V.  Saunders,  4  Scam.  527,  the  court  held  that  a  mechanic  who 
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had  peif onned  labor  and  furnished  materiak  in  <he  ereotion  of 
bnildingB  on  the  pnblio  lands,  had  a  lien  on  the  buildings  and 
improrements  of  the  oocupant,  which  he  might  enforce  by  judg- 
ment and  execution.  In  the  case  of  French  y.  Carr^  2  Oilm. 
661,  it  was  decided  that  the  daim  and  improTements  of  the  set- 
tler passed  to  his  assignee  in  bankruptcy.  These  possessory 
rights,  however,  can  not  be  enforced  as  against  the  United  States, 
or  its  grantee;  and  they  cease  altogether  on  the  alienation  of  the 
land  by  the  gOTcmment:  Oaoh  y.  Fbsier,  Id.  652.  In  either 
point  of  yiew,  the  complainants  succeeded  to  the  whole  interest 
of  Miller  in  the  lots,  whateyer  that  interest  was.  Upon  the 
showing  of  the  bill,  the  other  defendants  stand  in  no  better  sit- 
uation than  Miller.  The  bill  alleges  that  the  mortgages  were 
made  with  the  fraudulent  design  of  defeating  the  complainants 
in  the  collection  of  their  judgment;  and  if  this  allegation  be 
true,  the  mortgagees  can  assert  no  claim  as  against  the  com- 
plainants. If  the  defendants  Haight  and  Udell  hold  the  legal 
estate  in  trust  as  charged  in  the  bill,  they  can  not  question  the 
right  deriyed  by  the  complainants  under  the  judgment. 

The  second  cause  of  demurrer  is,  that  the  undertaking  on  the 
part  of  Haight  was  by  parol,  and  therefore  void  by  the  statute 
of  frauds.  It  is  a  sufficient  answer  to  this  objection  to  refer  to 
the  familiar  rule,  that  a  defendant  can  not  by  demurrer  rely  on 
the  statute  of  frauds,  unless  it  clearly  appears  on  the  face  of  the 
bill  that  the  agreement  is  within  the  provisions  of  the  statute. 
The  statute  only  establishes  a  rule  of  evidence,  and  does  not 
diange  the  mode  of  pleading  an  agreement.  The  bill  in  this 
case  does  not  state  whether  the  agreement  on  the  part  of  Haight 
was  in  writing  or  by  parol.  If  the  undertaking  was  by  parol, 
and  he  claims  the  benefit  of  the  provisions  of  the  statute,  he 
must  specially  insist  on  it  in  his  answer,  or  set  it  up  by  way  of 
plea.  The  defense  may  be  waived,  and  if  not  interposed  in 
one  of  these  modes,  the  defendant  will  be  deemed  to  have  re- 
nounced the  benefit  of  the  statute:  Story's  Eq.  PL,  sec.  761,  ei 
8eq.;  Cooper's  Eq.  PL  256;  Cozine  v.  Oraham,  2  Paige,  177.  But 
if  the  undertaking  was  by  parol,  and  the  provisions  of  the  statute 
were  expressly  relied  on,  we  are  inclined  to  the  opinion  that  the 
defense  would  not  avail  the  defendant.  He  did  not  profess  to 
act  for  himself  in  the  purchase  of  the  lots.  He  undertook  to 
purchase  them  for  the  benefit  of  those  who  had  succeeded  to  the 
possessory  rights  of  Miller.  This  precluded  him  from  acting 
on  his  own  account  in  the  transaction.  A  person  who  agrees  to 
act  for  another  is  not  allowed  to  deal  in  the  business  of  the 
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agencj  for  Mb  own  benefit,  and  if  he  take  a  conyeyanoe  in  hia 
own  name  of  an  estate  which  he  agreed  to  pnichase  for  another, 
he  will,  in  equity,  be  considered  as  holding  the  estate  in  trust 
for  his  principal;  Van  Home  y.  Pcmda,  5  Johns.  Gh.  388;  Sweei 
T.  JacockB,  6  Paige,  855  [81  Am,  Deo.  252].  Haight  became  the 
agent  of  the  owners  of  the  improyements  on  the  lots,  and 
agreed  faithf ullj  to  represent  their  interests.  The  complain- 
ants confided  in  his  assurances  and  ceased  to  giye  any  personal 
attention  to  the  sale  of  the  land.  A  court  of  equity  will  not 
permit  the  defendant,  after  obtaining  the  title  to  the  proi>erty 
under  such  circumstances,  to  sacrifice  and  disregard  the  inter- 
ests of  those  for  whom  he  acted,  and  conyert  the  property  to  bis 
own  use :  1  Stoiy's  Eq.  Jur. ,  sec.  223.  To  allow  him  to  appropri- 
ate to  his  own  use  the  fruits  of  the  purchase,  would  be  permit- 
ting him  to  take  adyantsge  of  his  own  wrong,  and  thereby  per- 
petrate a  gross  fraud  on  the  complainants.  He  can  not  escape 
the  consequences  of  such  iniquitous  conduct  by  sheltering  him- 
self behind  the  statute  of  frauds,  the  provisions  of  which  stat- 
ute were  designed  to  furnish  a  protection  against  fraud,  and  not 
to  be  set  up  as  a  shield  and  support  for  fraud. 

Another  cause  of  demurrer  is  that  the  agreement  on  the  part 
of  Haight  was  without  consideration,  and  therefore  he  is  not 
bound  to  perform  it.  He  can  not  now  set  up  the  want  of  con- 
sideration as  an  excuse  for  not  complying  with  the  terms  of  hia 
undertaking.  This  might  bays  been  a  yalid  reason  for  declin- 
ing to  enter  on  the  performance  of  his  agreement  in  the  first 
instance,  but  it  can  not  shield  bim  from  responsibility  after 
he  has  once  entered  on  the  execution  of  the  trust.  It  is  suffi- 
cient that  he  undertook  to  perform  the  ti-ust  and  thereby  ob- 
tained the  trust  property.  A  mere  agreement  to  execute  a  trust 
in  futuro,  without  compensation,  is  not  obligatory;  but  when 
the  trust  is  undertaken  and  actually  commenced,  the  trustee  is 
bound  to  proceed  and  execute  it  with  the  same  diligence  and 
good  faith  as  if  he  were  to  receiye  a  liberal  reward  for  his  ser- 
vices. The  confidence  reposed  in  him,  the  actual  entering  on 
the  duties  of  the  trust,  and  the  injury  which  may  result  to  the 
beneficiary  if  he  do  not  faithfully  perform  it,  are  regarded  as  a 
good  and  sufficient  consideration:  2  Kent's  Com.  466;  Rutgers 
V.  Lucet,  2  Johns.  Oas.  92. 

Another  cause  of  demurrer  is,  that  the  agreement  respecting 
the  purchase  of  the  land  was  contrary  to  the  policy  of  the  law, 
and  therefore  void.  There  is  no  force  in  this  objection.  It  is 
difficult  to  conceive  in  what  manner  the  government  was  to  be 
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prejudiced  by  the  malring  or  the  carrying  into  effect  of  the 
agreement.  It  amounted  simplj  to  this:  that  Haight  should  at- 
tend the  sale,  and  purchase  the  land  for  the  benefit  of  those 
haying  improTements  thereon.  The  sale  was  at  public  auction, 
and,  of  course,  all  persons  were  at  liberty  to  bid.  The  agree- 
ment was  not  calculated  to  prevent  competition,  and  in  that 
way  lessen  the  price  the  government  might  obtain.  It  was  a 
matter  of  perfect  indifference  to  the  government  whether  Haight 
was  to  purchase  the  land  on  his  own  account,  or  as  agent  or 
trustee  for  others. 

The  foregoing  embrace  all  the  objections  taken  to  the  bill, 
which  are  deemed  of  sufficient  importance  to  require  the  special 
notice  of  the  court.    On  the  whole  bill,  we  are  satisfied  that  the 
complainants  have  shown  a  fair  case  for  the  interference  of  a 
court  of  equity.    In  coming  to  this  conclusion,  we  have  not 
thought  it  necessary  to  take  into  consideration  the  appointment 
of  the  committee,  or  its  proceedings  in  the  transaction.    The 
bill  has  merits  irrespective  of  these  allegations.     We  under- 
stand the  agreement  between  Haight  and  the  claimants  of  the 
lots  to  be  substantially  this:  Haight  was  to  bid  on  the  land  in 
his  own  name,  and  if  ho  became  the  purchaser,  he  was  to  hold 
the  legal  estate  for  the  benefit  of  those  having  the  best  right  to 
the  improvements;  and  those  entitled  to  the  improvements  were 
to  contribute  their  proportion  of  the  purchase  money  and  the 
expenses  incident  to  the  purchase.     In  pursuance  of  these  stip- 
ulations, Haight  became  the  purchaser,  and  acqtiired  the  legal 
title;  and  he  may  now  be  charged  as  trustee  by  those  who  had 
the  possessory  right  to  the  lots  at  the  time  of  the  purchase,  and 
who  have  complied  with  the  terms  of  the  agreement.    The  com- 
plainants have  performed  the  agreement  on  their  part  as  far  as 
the  defendant  would  permit  them.    Both  before  and  after  the 
purchase,  they  tendered  him  the  proper  proportion  of  the  pur- 
chase money  and  expenses  for  the  lots  in  controversy.     The 
complainants  are,  therefore,  in  no  fault.     The  principal  ques- 
tion to  arise  in  the  further  progress  of  this  case  will  be  as  to 
the  ownership  of  the  improvements.     Miller  has  no  claim  to  the 
lots  whatever.    His  interest  was  divested  by  the  sale  under  the 
complainants'  judgment,  by  the  execution  of  the  mortgages, 
which,  however  fraudulent  as  to  creditors,  are  binding  on  him, 
and  by  his  voluntary  bankruptcy.     It  would  be  an  act  of  gross 
injustice  to  allow  him  to  receive  the  benefits  of  these  improve- 
ments, to  the  exclusion  of  his  honest  creditors,  who,  in  all 
probability,  furnished  him  with  the  means  of  erecting  them. 
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The  contest,  therefore,  will  be  between  the  complainants  and 
the  mortgageee.  Upon  the  hearing  of  the  caee,  the  circuit 
coort  will  probaUj  be  required  to  direct  the  sale  of  the  lots, 
and  a  diyision  of  tiie  proceeds  among  the  parties,  according  to 
their  respectiye  equities.  If  the  mortgages  are  ascertained  to 
1«  fraudulent  and  void  as  against  creditors,  the  debt  due  the 
complainants  should  be  first  paid,  and  the  surplus  should  go  to 
the  assignee  in  bankruptcy  of  Miller,  for  the  benefit  of  his  cred- 
itors generally.  But,  if  Uiere  was  a  valid  delivery  of  the  mort- 
gages, and  they  were  given  to  secure  the  payment  of  hana  fidB 
debts,  and  filed  for  record  before  the  levy  of  the  execution, 
then  the  amount  due  the  mortgagees  must  be  first  paid,  and 
the  surplus  applied  in  the  liquidation  of  the  complainant's  de- 
mand. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings,  with  leave  to  the 
defendants  to  answer  the  bill. 

Gaton  and  Eoebneb,  JJ., 

Decree  reversed. 

P088SSSOBT  Claims  and  Impbovbmkiits  or  Sktturs  on  Pvbuo  Lands.— 
ImprovementB  on  the  pabllo  lands  are  held  to  be  property  and  the  aabject  of 
valid  Bale  and  transfer,  in  RateL\ff  v.  Bridffer,  36  Am.  Deo.  683;  Ztcfa/osse 
V.  Hulick,  30  Id.  458;  WUwn  v,  Webster,  41  Id.  230.  So  in  SargaU  ▼.  Kd- 
iogg,  5  Gilm.  270,  it  is  held,  citing  the  principal  case,  that  the  posaessory 
rights  of  settlers  on  the  public  lands  are  recognized  as  property  in  Illinois.  Bnt 
an  Alabama  it  is  held  that  the  mere  permissive  occapancy  and  improvement 
of  public  lands  create  no  interest  therein  which  can  be  sold  on  execution: 
Hhea  V.  Hughes,  34  Am.  Dec.  772.  In  MeClurt  v.  Bnglehardt,  the  principal 
case  is  cited  as  to  what  property  is  subject  to  execution.  In  Steigieman  v. 
McBride,  17  IlL  302,  the  principal  case  is  cited  to  the  point  that  in  an  aotioo 
against  a  party  in  possession  of  land,  the  land  may  be  sold  so  as  to  give  a 
good  title  against  him. 

Statutx  of  Fbauds  must  bk  Spboiallt  Plbadbd:  TatrUion  v.  Ftetes,  41 
Am.  Dec.  103,  and  note.  So  held  also  in  EameBy  v.  Chrtofi^  18  UL  486,  citing 
SwUzer  v.  SldU; 

AoBNT  CAN  NOT  AcT  lOB  HIS  OWN  BKNvnT  IN  Mattkb  ov  AoxsiCT;  there- 
fore an  agent  to  sell  can  not  invest  the  proceeds  on  his  own  aocoont:  Thomp- 
ton  V.  Stewart,  8  Am.  Dec.  168.  Kor  can  he,  without  the  principal's  consent, 
purchase  for  himself  the  property  which  he  is  authoriied  to  sell:  Moedy  v. 
Buck,  5  Id.  608;  Rcbertson  v.  WeaUm  etc.  Ins.  Co,,  36  Id.  673;  Fhranee  v. 
Adams,  38  Id.  226.  And  where  an  agent  employed  to  purchase  land,  pur- 
chases, and  fraudulently  procures  a  conveyance  in  his  own  name,  he  will  be 
declared  a  trustee,  and  decreed  to  convey  to  the  principal:  Pinnoek  v.  Clattgh, 
42  Id.  521.  To  the  same  effect  is  Sweet  v.  Jacocks,  31  Id.  252.  That  a  trus- 
tee is  not  permitted  to  deal  with  the  trust  estate  for  his  own  benefit,  see 
MiUer  v.  DatndaoTi^  ante,  715,  and  note.    The  principal  case  is  cited  and  ap- 
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proved  on  iUs  point  In  Denni$  v.  MeCagg,  82  III  444;  IlUekeock  v.  Wattom, 
IS  Id.  280. 

OOMBIHATIOire  AKD  A0BEBMENT8  TO   PBKVSlfT  COXFITRION  AT  AUOTION 

fiALM:  Sao  JioHori^  t.  OoUUbonrngh,  1  Am.  Deo.  407;  Jonta  ▼.  CatweUf  2 
Id.  IH  and  note;  Smith  v.  Ortenke^  18  Id.  664;  Fbrr  v.  Sims,  24  Id.  890, 
end  note;  Baham  t.  J^ocA,  33  Id.  061.  Ae  to  agreements  to  prevent  com- 
petition at  the  pnblio  letting  of  government  contracts,  see  Oulkk  v.  Ward, 
IS  Id.  889.  An  agreement  among  several,  by  which  one  of  them  is  to  pnr- 
ohise  land  at  a  sheriff's  sale  for  the  benefit  of  all,  each  famishing  his  propor- 
tion of  the  pnrohase  money,  ib  not  prfma/etcU  fraudulent,  or  opposed  to  pnb- 
lio policy,  and  saoh  pnrohaser  wUl  be  decreed  a  tmstee  for  all  the  parties  to 
the  agreement:  JoUmm  v.  Frimky  30  GaL  504,  approving  the  principal  case. 

Tkust  VoLUHTARiLT  AflBUMED,  WITHOUT  C0N8IDBRATION,  and  undertaken 
to  be  executed,  will  be  enforced  for  the  preservation  of  rights  depending 
thereon,  though  the  party  would  not  be  compelled  to  undertake  it:  Cooper  v. 
McClun,  16  IlL  443,  citing  ^toiteer  v.  Shilu. 

In  Perry  v.  McHenry,  13  HL  237,  and  Khek  v.  WaUer,  70  Id.  410,  the  case 
Is  also  cited  as  to  when  a  resulting  trust  in  land  arises  where  the  legal  title  is 
In  another.  In  WeUter  v.  Kloek,  55  Id.  365,  which  was  a  decision  in  the 
last  cited,  the  principal  case  is  said  not  to  be  in  points 
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to  hMtan  its  improvement  and  inoresse  the  value  of  the  leddne,  and 
providing  that  the  proceeds  shall  be  assets  in  the  adminlstmifeor^  hands, 
to  be  disposed  of  aooording  to  law,  is  valid. 

Ebbob  to  Vanderburgh  cooniy.    The  opinion  states  the  case. 
O.  H»  8mUh,  for  the  plaintiff  in  error. 
J.  Law  and  J.  Pitcher,  contra. 

By  Court,  Pebxirb,  J.  Ejectment  for  the  nndiyided  third 
part  of  three  lots  in  the  town  of  Evansville,  brought  by  Doe,  on 
the  demise  of  William  H.,  John  J.,  and  Maiy  R.  Chandler, 
against  John  Douglass.  Verdict  for  the  defendant;  motion  for 
a  new  trial  overruled;  and  judgment  on  the  verdict  Both  par- 
ties claim  title  under  Asaph  Chandler;  the  lessors  of  the  plaint- 
iff as  heirs  at  law,  and  the  defendant  through  a  purchase  from 
Asaph's  administrator. 

The  authority  by  virtue  of  which  the  administrator  made  the 
sale,  was  an  act  of  the  legislature,  approved  Januaiy  1, 1819, 
the  preamble  to  which  recites,  that  it  was  represented  to  that 
body  that  Asaph  Chandler,  then  deceased,  and  two  other  persons, 
a  few  months  previous,  became  the  equal  owners  of  thirty  acres 
of  land,  being  part  of  the  fractional  section  upon  which  stood 
the  town  of  Evansville;  that  the  same  was  purchased  for  the 
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flole  purpose  of  being  laid  off  into  town  lots  and  sold;  that  its 
sale  would  afford  an  opportunity  for  its  improyemeDt,  and  thus 
greatly  enhance  the  value  of  other  real  property  adjoining  there- 
to, and  belonging  to  said  Asaph's  estate;  but  that  (on  account 
of  the  minority  of  the  heirs  of  said  Asaph)  there  was  no  person 
authorized  to  sell  said  property;  for  remedy  whereof,  it  enacts 
that  John  G.  Chandler,  administrator  of  the  estate  of  said 
Asaph,  be,  and  he  is  hereby  authorized  to  sell  and  conyey  the 
said  undivided  third  part  of  said  thirty  acres,  in  such  manner, 
at  such  times,  and  upon  such  terms,  as  he  shall  deem  most  ad- 
vantageous to  the  estate.  The  act  declares  the  proceeds  of  any 
sale  shall  be  assets  in  his  hands  to  be  disposed  of  according  to 
law.  It  requires  the  administrator  to  give  additional  security 
to  the  approval  of  the  court  granting  letters  of  administration. 

The  security  of  the  administrator  was  approved  by  the  court, 
and  he  sold  the  undivided  third  part  of  the  thirty  acres  for  three 
hundred  dollars  to  Elisha  Harrison,  and  executed  a  deed  therefor. 
The  lots  in  question  are  a  part  of  the  thirty  acres.  The  plaint- 
iff objected,  upon  the  trial,  to  this  act  of  the  legislature,  and 
the  deed  to  Harrison  under  it,  going  in  evidence  to  the  jury,  on 
the  ground  that  the  act  was  unconstitutional,  and  the  deed  fay 
virtue  of  its  authority  void,  but  the  objection  was  not  sustained. 
On  the  motion  for  a  new  trial,  the  objection  to  their  admissi- 
bility was  renewed  and  again  overruled.  The  alleged  uncon- 
stitutionality of  this  special  act,  forms  the  basis  of  all  the  errors 
assigned  upon  the  record,  and  brings  up  the  main  question  in 
the  cause. 

If,  then,  this  act  is  unconstitutional,  it  is  because  it  infringes 
some  restriction  upon  the  legislative  power  of  this  state,  for 
that  power  is  supreme,  except  wherein  restrictions  have  been  im- 
posed. Those  restrictions  are  contained  in  the  constitution  of 
the  United  States,  of  our  own  state,  and  in  the  ordinance  of 
congress  of  1787,  for  the  government  of  the  north-western 
territory:  Spooner  v.  McConneU,  1  McLean,  337.  So  far  as 
they  pertain  to  the  question  under  consideration,  they  are  all 
embodied  in  our  own  constitution;  and  they  restrain  Uie  legis- 
lature from  passing  a  law  impairing  the  obligation  of  a  con- 
tract, from  the  performance  of  a  judicial  act,  and  from  any 
flagrant  violation  of  the  right  of  private  property.  This  last 
restriction,  we  think  clearly  contained  in  the  first  and  twenty- 
fourth  sections  of  the  first  article  of  our  constitution.  Does  the 
act  involved  in  this  case  come  within  any  of  these  restrictions  f 
That  it  does  not,  is  clearly  settled  by  judicial  authorities,  if  any 
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fUMlioii  ma  be  aeiUed  by  saoh  authoritiee,  and  tiiOM  entitled 
to  the  highest  consideration.  LegislatiTe  acts,  some  of  them 
precisely  analogous  to,  and  others  equally  obnozions  to  the 
same  constitntional  objections  with  that  under  consideration, 
have  been  sanctioned,  under  constitutions  containing  the  same 
proTisionB  bearing  upon  the  question  as  our  own,  by  the  su- 
preme court  of  Kentucky,  of  Ohio,  of  Massachusetts,  and  the 
principles  of  them  by  the  supreme  court  of  the  United  States: 
Kibby  v.  ChUwood,  4  T.  B.  Mon.  91  [16  Am.  Dec.  143];  8hehan 
y.  Bameti,  6  Id.  594;  9  Ohio,  45  [miscited];  Bice  t.  Parkman^ 
16  Mass.  826;  WUbinson  ▼.  Leland,  2  Pet  627.  And  see  Coch- 
ran  t.  Van  Surlay,  20  Wend.  865  [82  Am.  Dec.  570].  In  the 
hce  of  these  decisions,  directly  in  point  and  opposed  by  no 
counter  authorily  applicable  to  the  case  before  us,  we  should  be 
reluctant  to  declare  the  act  objected  to  so  clearly  unconstitu- 
tional as  to  authorize  us  to  set  it  aside.  The  reasoning,  with 
which  we  are  satisfied,  by  which  such  acts  are  supported  and 
reconciled  with  the  constitution,  may  be  found  in  the  cases  cited 
and  need  not  be  embodied  in  this  opinion. 

We  haye  said  that  no  conflicting  authority,  applicable  to  the 
present  case,  has  come  to  our  notice.  That  of  Janes^  Heirs  ▼. 
Perry  ei  al.,  10  Terg.  59  [80  Am.  Dec.  430],  is  relied  on  by  the 
plaintiff  as  being  such.  It  is  true,  that  in  the  opinion  of  the 
court,  some  of  the  grounds  of  decision  in  the  cases  upon  which 
we  have  relied  axe  attempted  to  be  impugned;  but  the  facts  of 
that  case  bear  but  a  remote  analogy  to  those  of  the  present,  and 
differ  widely  from  most  of  those  which  it  assails.  There,  as 
here,  indeed,  was  a  special  act  of  the  legislature  authorizing  an 
individual  to  sell  land  of  infant  heirs,  but  the  similarity  extends 
no  further.  In  that  case,  the  legislature,  acting  upon  ''the 
avowed  ground  "  that  the  estate  of  the  deceased  was  liable  for 
certain  debts,  authorized  the  land  to  be  sold  and  the  proceeds 
appropriated  to  the  payment  of  those  debts,  before  they  had 
l)cen  established  in  a  court  of  law,  and  before  the  land  had  been 
adjudged  liable  therefor,  and  the  court  held  that  in  so  doing  the 
legislature  usurped  judicial  functions,  and  absolutely  deprived 
the  heirs  of  their  property  vdthout  the  judgment  of  their  peers, 
and  against  the  law  of  the  land,  which,  by  the  constitution  of 
the  state,  it  could  not  do.  This  seems  to  have  been  the  ground 
upon  which  the  court  in  Tennessee  decided.  Mr.  Justice  Green, 
in  delivering  the  opinion  of  the  court,  says:  "It  is  difiBcult  to 
perceive  how  an  act  which  determines  that  the  property  of  a 
party  is  liable  for  a  given  debt,  and  that  it  be  sold  for  the  pay- 
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ment  of  that  debt,  is  not  a  jadicial  act,  and  yet  in  sabstanco, 
that  is  the  case  before  us."  In  substance  that  is  not  the  case  be- 
fore this  court  Here,  the  act  was  not  passed  upon  the  ground 
that  the  estate  was  indebted,  nor  did  it  authorize  the  proceeds 
of  any  sale  to  be  applied  to  the  payment  of  debts,  and  did  not 
depriye  the  heirs  of  their  property;  but  simply  authorized  it  to 
be  changed  from  real  into  personal.  It  declares,  it  is  true,  that 
the  proceeds  of  the  sale  shall  be  assets  in  the  hands  of  the  ad- 
ministrator, to  be  disposed  of,  not  in  the  payment  of  debts,  but 
according  to  law,  which  would  distribute  them  among  the  heirs, 
except  in  the  contingency  upon  which  they  would  have  been  lia- 
ble as  real  estate  for  the  payment  of  debts. 

The  dissimilarity  of  the  case  in  Tennessee  to  that  aboTe  cited 
from  Massachusetts,  is  pointed  out  in  the  opinion  of  the  court 
already  quoted.  In  commenting  upon  that  case,  it  says:  ''  It 
results  from  what  has  been  said  that  the  case  of  Rice  t.  Parh- 
man,  16  Mass.  326,  is  not  an  authority  in  this  case.  If  there 
were  no  other  objection  to  considering  it  as  such,  the  dissimi- 
larity of  the  two  cases  would  prerent  its  application.  There, 
the  infants  were  not  depriyed  of  their  prox>ertyby  the  legislative 
act,  but  it  was  only  transmuted  from  real  to  personal  property 
manifestly  to  their  advantage.  Here,  the  property  descended 
to  these  heirs  has  been  sold  to  pay  debts  for  which  they  had  not 
been  rendered  liable,  and  for  the  payment  of  which  they  had  a 
right  to  require  the  whole  personal  estate,  before  their  lands 
could  be  charged.  In  such  a  case  as  this,  the  court  whose  opin- 
ion has  been  so  often  referred  to,  would  not  have  sustained  the 
act.  It  wiU  thus  be  seen  that  the  Massachusetts  case  is  pre- 
cisely the  one  before  us,  while  that  from  Tennessee  "  is  not  an 
authority"  in  this  case,  as  "  the  dissimilarity  of  the  two  preyents 
its  application."  Differences  might  in  like  manner  be  pointed 
out  between  that  case  and  others  relied  upon  by  this  court;  but 
it  is  unnecessary.  It  is  the  duty  of  the  legislature  of  the  state 
to  provide  for  the  protection  of  real  estate  of  infant  heirs.  That 
duty  had  not  been  performed  by  the  passage  of  any  general  law, 
at  the  time  the  sale  in  controversy  in  the  present  case  was  au- 
thorized; and  the  legislature  in  those  days  was  in  the  practice 
of  discharging  it  in  particular  cases,  as  they  were  brought  before 
it.  A  general  law  has  since  been  passed  authorizing  the  "  trans- 
mutation of  the  real  estate  of  minor  heirs  into  personal,"  when 
it  will  be  **  manifestly  to  their  advantage,"  and  the  necessity 
for  the  passage  of  these  generally  objectionable  special  acts  has 
ceased.     See  law  regulating  probate  courts. 
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Of  BO  maiij»  then,  of  the  heirs  of  Chandler  as  were  nunors  at 
the  sale  under  the  authority  of  the  legislature,  we  regard  the 
title  as  divested  by  that  act;  but  one  of  them  is  shown  to  have 
been  at  that  time  of  age,  and  that  one  was  John  G.  Chandler, 
who  made  the  sale.  He  has  since  quitclaimed  to  the  lessors  of 
the  plaintiff;  but  his  title  was  clearly  barred  by  his  own  acts, 
and  he  could  therefore  convey  no  right  to  the  lessorB  in  this 
case. 

The  judgment  is  affirmed  with  costs. 

BukCKFOBD,  J.,  being  interested  in  the  case,  was  absent. 

Special  Statxttb  Authoriziho  Sali  or  Dbokdknt's  PBomaT,  Ck>X8n- 
TnTiONALiTT  ov.  See  Lane  v.  Dorman^  86  Am.  Deo.  543»  and  cases  cited  in 
the  note  thereta  Under  the  Indiana  oonstitation  of  1816  it  waa  oompeteot 
for  the  legislatare  to  legalize,  by  a  retraepective  aot^  a  nle  of  an  in&nt'a 
land  by  order  of  the  probate  ooort  without  appraisement:  Damt  v.  State  Bank^ 
7  Ind.  316,  citing  the  principal  case.  It  is  dted  as  an  anthority  on  a  kindred 
point  in  StaU  v.  Siekler,  9  Id.  71. 

LiaisLATDBB  or  State  has  StrpBBMX  Power  except  so  far  as  restricted  by 
the  constitution:  Beebe  v.  State,  6  Ind.  525,  540;  Madiaon  etc  R,  R.  Co.  t. 
WhUeneck,  8  Id.  222;  Lafayette  etc.  R.  R.  Co.  v.  Cfeiger,  84  Id.  Ida  Bat 
its  power  has  been  restrained  by  constitational  prohibitions  against  pasting 
UwB  impairing  the  obligation  of  contracts,  or  performing  judicial  acts  or  acts 
in  flagrant  violation  of  the  right  of  property,  and  the  like:  Bedfe  ▼.  SkUe^  6 
Id.  515,  525,  540;  Herman  ▼.  Slate,  8  Id.  558,  approving  and  applying  tbs 
doctrines  of  the  opinion  in  the  principal  case  on  these  points 
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[•  Blacsvobd*  83.] 
JUDOM BUT  18  VOT    SaTIBVIED    BT    EzEOCTTION    SaLE  WITHOUT    PaTJ 

the  purchase  money  or  conveyance,  nor  is  the  debtor^s  title  divested. 
MEM0KAin>u]f  or  Sherdt's  Sale  of  Lanb  at  the  time  of  the  sale  is 

sary  to  render  it  valid  under  the  statute  of  frauds. 
Shebiff's  Deed  wiTBOtrr  Payment  of  the  purchase  money  is  void«  it 

EsBOB  to  Fayette  county.    The  opinion  states  the  ease. 

J.  Ryman,  for  the  plainfciflfs  in  error. 

J,  B.  Julian,  contra. 

By  Court,  Blagefobd,  J.  The  plaintiffs  in  error  oMained,  in 
the  circuit  court,  a  rule  on  the  defendant  to  show  cause  why 
satisfaction  should  not  be  entered  on  a  judgment,  which  he  had 
obtained  against  them.  The  circuit  court  dischaiged  the  rule. 
The  following  are  the  facts:  Harwood  obtained  judgment 
against  Amos  Chapman  and  Thomas  Williams  for  one  thousand 
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one  hundred  and  fourteen  duUarSy  in  the  Fayette  dxouit  court, 
at  the  September  term,  1838.  On  the  sixth  of  July,  1839,  a 
vendUUmi  exponas  issued  on  the  judgment,  commanding  the 
tberiff  to  sell  certain  land,  which  had  been  levied  on  as  Chap- 
man's, which  was  returned  as  foUows:  ''As  above  commanded, 
I  advertised  the  above-described  land  as  the  law  requires,  and, 
on  the  third  of  August,  1839,  exposed  the  same  to  sale  as  the 
law  directs.  John  Foster  then  and  there  bid  for  the  same  the 
sum  of  one  thousand  two  hundred  dollars,  and  no  person  bid- 
ding more,  said  land,  with  all  the  appurtenances,  was,  in  due 
time,  opexdy  struck  off  to  said  Foster.  But  on  the  same,  said 
Foster  failed,  and  has  ever  since  failed,  to  pay  the  money  afore- 
said, or  any  part  thereof.  In  consequence  of  which  faUuze,  I 
again  advertised  the .  same  land  hB  the  law  directs,  and  on  the 
fourteenth  of  September,  1839,  exposed  the  same  to  sale  as  be- 
fore, and  John  Williams  then  and  there  bid  for  the  same  one 
thousand  two  hundred  and  fifty  dollars,  and  no  person  bidding 
more,  the  same  land,  with  all  the  appurtenances,  was,  in  due 
time,  openly  struck  off  to  the  said  Williams  for  the  sum  of  one 
thousand  two  hundred  and  fifiy  dollars  aforesaid;  and  said 
Williams  did  not  pay  the  said  sum  of  money,  nor  hath  he  yet 
paid  any  part  thereof.  Therefore,  I  return  this  writ  wholly  un- 
satisfied this  fourteenth  of  September,  1839.  Thomas  Lines, 
sheriff,  F.  C."  There  was  a  sale  of  the  land  under  an  alias  ven- 
ditioni exponas,  but  that  sale  does  not  concern  the  question  be- 
fore us. 

The  plaintiffs,  in  support  of  the  rule,  contend,  that  the  sher- 
iff's return  aforesaid  to  the  first  vendUioni  exponas  shows  the 
judgment  to  be  satisfied  by  a  sale  of  the  land  levied  on.  We  do 
not  think  so.  Chapman's  title  to  the  land  was  not  divested  by 
the  proceedings  under  the  said  execution.  No  conveyance  of 
the  land  was  executed  by  the  sheriff,  nor  was  the  purchase 
money  paid.  It  does  not  even  appear,  that  the  striking  off  cf 
the  land  to  either  Foster  or  Williams  was  a  binding  contract  ici 
a  conveyance  to  either  of  them.  To  make  the  contract  in  sue: 
case  valid,  under  the  statute  of  frauds,  a  memorandum  in  writ- 
ing must  be  made  of  the  proceeding  at  the  time  the  land  is 
struck  off;  and  no  such  memorandum  is  shown  to  have  been  so 
made  here.  Besides,  if  the  sheriff  had  even  conveyed  the  land 
without  receiving  the  purchase  money,  the  conveyance  would 
have  been  void,  because  he  had  no  authority  to  sell  except  for 
cash.  He  is  a  special  agent,  and  can  not  exceed  the  powers 
which  the  law  gives 
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It  is  a  mistake,  therefore,  to  say  that  the  judgment  was  paid 
by  a  sale  of  Chapman's  land,  without  payment  of  the  purchase 
money  to  the  sheriff,  under  the  first  venditioni  exponas. 

The  judgment  is  affirmed,  with  costs. 

SATisTAonoK  OF  JuDOKBHT,  What  OoiTfimTDTBS,  IK  GBNBBAL:  See  Plant- 
en*  Bank  v.  CalvUf  41  Am.  Deo.  616,  and  xK>te.  Levy  on  enffident  property 
constitntes  ■atiafaction,  when,  and  when  not:  See  ChurehiU  v.  Warren,  9  Id. 
73;  Hunt  v.  Breading,  14  Id.  665;  Ex  parte  Lawrence,  15  Id.  386;  Matter  qf 
King,  21  Id.  335;  Scuaeer  v.  Walker,  25  Id.  272;  Campbell  v.  Spence,  39  Id. 
801.  Levy  followed  by  taking  and  forfeiture  of  forthooming  bond:  Davie  v. 
Dixon,  26  Id.  695;  WUherapoon  v.  Spring,  32  Id.  310.  Levy  and  sale,  and 
receipt  of  sufficient  funds:  Bank  qf  Penne^vania  v.  Winger,  18  Id.  633.  Tak- 
ing the  body  of  the  debtor  in  execntion:  Shddon  v.  Ktbbe,  8  Id.  176.  Payment 
as  satisfaction:  Qaxe  v.  State  Bank,  14  Id.  417;  Fleming  v.  Beaver,  19  Id.  629; 
Stevene  v.  iforse,  20  Id.  337;  Stoney  v.  SMtz,  27  Id.  429;  Sherwood  v.  Collier, 
24  Id.  264;  Planters*  Bank  v.  CalvU,  enpra;  ChurekiU  v.  Rolnne,  42  Id.  417. 
iielease:  Whitehill  v.  WiUon,  24  Id.  326.  Eeoeipt  of  satisfaction  by  the 
sheriiff:  Sim$  v.  CampbeU,  16  Id.  595;  Milee  v.  Rickwhie,  19  Id.  638;  or  by  an 
assignor  of  the  judgment:  Bebee  v.  Bank  of  New  York,  3  Id.  353.  Presump- 
tion of  satisfaction  from  lapse  of  time:  Coombs  v.  Jordan,  22  Id.  236.  Hie 
principal  case  is  cited  to  the  point,  that  a  sheriff's  sale  of  land  without  pay- 
ment or  conveyance  is  no  satisfaction,  in  RwJde  v.  Barbour,  48  Ind.  281. 

As  TO  WHXTHEB  Shxriffs*  Salbs  ABC  WTTHiN  Statuts  OP  FRAni>s,  and 
as  to  what  is  a  sufficient  memorandum  of  such  a  sale  to  satisfy  the  statute, 
see  Hand  v.  Oranl,  43  Am.  Deo.  528,  and  the  c&ses  cited  in  the  note.  In 
Ruckle  V.  Barbour,  48  Ind.  281,  it  is  held,  citing  the  principal  case  and  otli- 
ers,  to  be  well  settled,  that  sheriffs*  sales  of  land  are  within  the  statute  of 
frauds,  and  that  if  the  land  is  not  conveyed  nor  the  purchase  money  paid,  the 
judgment  debtor's  title  is  not  divested.  In  Curran  v.  Curran,  40  Id.  478, 
the  principal  case  is  also  cited  to  the  point,  that  a  parol  contract  for  the  sals 
of  lands  is  voidable  only  and  not  void,  and  that,  if  the  land  Is  conveyed,  tiie 
consideratioin  may  be  proved  by  parol  and  recovered. 

SHERinr's  Dksd  Convbting  Laitd  without  Patmsnt  of  the  purdiase 
money  is  void,  and  so  is  a  conveyance  of  personalty  sold  on  execntion:  Mc- 
Cormick  v.  Wood  etc.  Co.,  72  Ind.  521.  The  sheriff  can  sell  only  for  cash  and 
unconditionally:  Swope  v.  Adery,  5  Id.  215,  both  citing  the  principal  case. 
In  Doe  V.  Collins,  1  Id.  29,  the  principal  case  is  also  cited  as  to  the  invalidity  of 
a  sheriff's  sale  under  the  Indiana  statute  of  1843  without  appraiaement  and  for 
than  the  value  of  the  property. 


FnzEB  V.  Habmon. 

[8  BUkOSVOBD,  112.] 
SUBSTT    PaTIKO    DkBT    WITH    HIS    OWN    NOK-KEGOTIABLK   KOTI,    OAH    VOt 

BioovxB  against  the  principal  in  an  action  for  iQoney  paid,  wiiera  ba 
has  not  paid  his  note. 

Appeal  from  Boone  county.     The  opinion  states  the 

W.  W  Wick  and  L.  Barbour,  for  the  appellant. 
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H,  and  H.  Brown  and  A,  O,  Porter^  contra. 

Bj  Court,  DswET,  J.  AssumpsU  for  money  paid  by  the  plaintiff 
to  the  defendant's  use.  Plea,  the  general  issue;  trial  by  the  court; 
and  judgment  for  the  plaintiff.  The  facts  are  as  follows:  The 
defendant  was  indebted  to  a  third  person  by  a  promissory  note, 
to  which  the  plaintiff  was  surety.  The  plaintiff  to  avoid  a  suit 
made  an  arrangement  vdth  the  creditor,  by  which  he  gave  his  in- 
diridual  note  (not  n^otiable  by  the  law  merchant)  which  was 
received  in  disdiarge  and  satisfaction  of  the  joint  note  of  the  de- 
fendant and  plaintiff.  The  note  so  given  in  lieu  of  the  other 
note  had  not  been  paid  when  this  action  was  commenced. 

We  do  not  think  an  action  for  money  paid  can  be  sustained 
under  these  circumstances.  To  support  an  action  in  that  form 
money  must  have  been  actually  paid,  or  something  equivalent  to 
the  payment  of  money  must  have  taken  place.  In  this  cause  the 
plaintiff  had  paid  no  money,  nor  done  anything  which  could  be 
construed  into  the  payment  of  money.  He  had,  it  is  true, 
caused  the  debt  of  the  defendant,  for  which  he  was  surety,  to  be 
discharged;  but  he  did  it  by  giving  a  new  security:  he  gave  only 
his  promise  to  pay.  It  is  well  settled  in  England,  that  the  giv- 
ing of  new  security  (unless  perhaps  when  it  consists  of  nego- 
tiable paper),  is  not  sufficient  to  support  an  action  for  money 
paid,  although  the  original  debt  be  merged  in  an  obligation  of  a 
higher  nature:  MdxweU  v.  Jameson,  2  Bam.  &  Aid.  51;  Taylor  v. 
Higginsy  3  East,  169;  Power  v.  Buicher,  10  Bam.  &  Cress.  329. 
See  also  Owmming  v.  HacJdey,  8  Johns.  202.  The  note  given  by 
the  plaintiff  in  this  cause  in  satisfaction  of  the  debt  for  which 
he  was  bound,  was  not  negotiable  by  the  law  merchant,  and  can 
not,  so  far  as  this  question  is  concerned,  be  distinguished  under 
the  laws  of  this  state  from  a  bond,  which  was  the  new  securiiy 
given  in  the  above-cited  cases.  We  are  aware  that  American  de- 
cisions may  be  found  which  do  not  comport  with  this  opinion. 
But  we  think  it  somewhat  unsafe  to  establish  the  doctrine,  that 
a  surety  who  has  discharged  the  debt  of  his  principal  by  a  new 
security,  may  turn,  round  and  sue  him  for  money  which  he  has 
not  paid,  and  perhaps  may  never  pay. 

The  judgment  is  reversed,  vdth  costs.    Cause  remanded,  etc. 

SiTBsrr  Patuto  Dirt,  Rights  of,  against  Principal:  See  Tfunt  v. 
AvMon^  40  Am.  Deo.  283;  Pogtie  ▼.  Jcyner,  42  Id.  693,  and  cases  cited  in 
the  notes  thereto. 

SuRSTT  Patiko  Dirt  with  his  own  Notb,  it  is  held  in  XulU  v.  New- 
UMmdf  38  Am.  Deo.  42,  contrary  to  the  doctrine  of  the  principal  caae,  may  re- 
cover the  amount  of  the  debt  from  hia  principaL     See  the  note  to  that  cam 
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for  a  dlmiwrinn  of  Ihlo  labfMt  In  BtmuM  t.  Budkwflw,  S  Ind.  49,  it  ia 
held,  following  tli«  principal  cmb*  that  a  nizoty  giving  his  non-n^gotiablo 
Aoto  imd  a  mortg^pa  to  diaohaige  a  Judgment  agaiut  him  for  hia  prinoipal'a 
debt,  can  not  reoover  from  hia  principal  before  payment  of  the  note  and 
mortgage.  Othenriae,  where  the  note  li  negotiable:  JTeUar  t.  BeaHmam,  40 
Id.  100. 

NoTB  QiTKir  pom  Dm  n  PATimrr,  whsh  akd  whsh  vor:  See  Jfiidg% 
ada. /Mm^  42  Am.  Deo.  880^  and  the  note  thereto^  ooUeeliiigpreTioiiaoaeea  in 
See  alao  fffenaiftonf  ChaHaUe  t.  Hmmmmd^  48  Id.  686.  and  notab 


BoiD  i;.  Byhd. 


(8  BLMmoan,  1U.1 
MAT  BaooTBE  POB  SxDccnoN  OP  MivoB  Dauoosbe  RanDora 
WRB  DBmrDAHT,  having  left  her  father'a  hooae  with  hia  consent  and 
Uoenae  to  appropriate  her  time  and  money  to  her  own  oae,  and  not  in- 
tending to  return. 

Ebbob  to  Wayne  county.    The  case  appears  from  iheopinion. 
0.  H,  Testy  for  the  plaintiff  in  error. 
«/l  8.  Newman^  contra. 

By  Oonrt,  Dswet,  J.  This  was  an  action  for  the  sednction 
of  the  daughter  and  servant  of  the  plaintiff^  per  quod,  etc. 
Plea,  not  guilty.  Verdict  and  judgment  for  the  plaintiff.  The 
court  instructed  the  jury  that  the  defendant  inras  liable  in  this 
action,  if  he  seduced  the  daughter  of  the  plaintiff  while  she 
was  under  twenty-one  years  of  age,  though  she  was  residing 
with  the  defendant  at  the  time,  and  though  she  had,  one  year 
previously,  left  her  father's  house  Avith  no  intention  of  return- 
ing, with  his  consent  to  her  departure,  and  his  license  that  she 
might  appropriate  her  time  and  services  to  her  own  use. 

The  circumstances  contemplated  in  this  charge  would  not, 
probably,  be  sufficient,  according  to  the  English  decisions,  to 
enable  the  plaintiff  to  recover.  This  anomalous  action  is 
founded  on  the  supposed  relation  of  master  and  servant  be- 
tween the  father  and  daughter,  though  its  real  object  is  very 
different  from  the  redress  of  an  injury  arising  from  the  loss  of 
the  daughter's  services.  In  the  English  cases,  some  slight  act 
of  service  by  the  daughter  for  the  father,  has  generally  been 
required,  but  not  always.  In  the  case  of  Maunder  v.  Vetm,  1 
Moo.  &  M.  323,  littledale,  J.,  said,  "  that  proof  of  any  acts  of 
service  was  unnecessary:  it  was  sufficient  that  the  daughter  was 
living  with  her  father,  forming  part  of  his  family.  The  right 
^  the  service  is  sufficient."    And  the  reason  alleged  was,  that 
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if  the  law  wexe  otherwise,  ''  no  action  could  be  maintained  for 
this  injmy  bj  a  father  in  the  higher  ranks  of  life,  where  no 
actual  services  by  the  daughter  are  usual/'  So,  also,  in  JSbOo- 
way  y.  JbeUf  7  Car.  &  P.  628,  proof  of  actual  service  on  the 
part  of  the  daughter  was  dispensed  with.  But  no  English  case, 
so  far  as  we  know,  has  gone  the  length  of  supporting  the  action, 
where  the  daughter,  having  left  her  father,  was  subsequently 
seduced.  Several  of  the  American  courts,  however,  taking  a 
more  liberal  view  of  this  remedy,  have  decided  that  the  action 
may  be  maintained,  if  the  unmarried  daughter,  at  the  time  of 
her  seduction,  was  under  the  age  of  twenty-one  years,  though 
her  bther  had  relinquished  all  claim  to  her  services,  and  she 
was  in  the  employment  of  another  person.  The  reasons  as- 
signed for  these  decisions  are,  that  until  the  majority  of  the 
daughter,  the  relation  of  master  and  servant  must  be  supposed 
to  exist  between  her  father  and  her,  inasmuch  as  he  has  the 
legal  right  to  control  her  conduct,  is  bound  for  her  support, 
and  may,  at  any  time,  revoke  his  leave  of  absence,  and  reclaim 
her  services:  Martin  v.  Payne^  9  Johns.  387  [6  Am.  Dec.  288]; 
Nicklesm  v.  Siryker,  10  Id.  115  [6  Am.  Dec.  318];  Hamketh  v. 
Barr,  8  Serg.  &  R.  36  [11  Am.  Dec.  568];  Vanfwm  v.  Dreeman, 
1  Halst.  322.  We  are  disposed  to  adopt  the  principle  estab- 
lished by  these  decisions.  If  it  be  proper  to  substitute  a  con- 
structive for  an  actual  service,  to  enable  the  wealthy  parent, 
whose  daughter  resides  with  him,  to  maintain  this  action  when 
the  honor  and  happiness  of  his  family  are  assailed  by  the 
seducer,  it  is  no  less  proper  that  the  same  substitution  should 
be  allowed  in  favor  of  the  less  fortimate  father,  whose  circum- 
stances require  the  absence  of  his  child  from  the  parental  roof, 
in  order  to  enable  him  by  the  same  means  to  protect  himself 
and  family  from  the  same  misfortune.  We  are  therefore  of 
opinion,  that  the  charge  to  the  juiy  was  correct. 

The  judgment  is  affirmed,  with  two  per  cent,  damages  and 
costs. 

PAunr'g  Bioffr  to  Sub  tor  Skduotion  or  Dauobtkr:  See  C!Soo»  v.  Jiqf* 
fetif  4  Am.  Deo.  392,  and  the  note  thereto,  discaasixig  this  sabjeot  at  lengthi 
WaUaee  v.  Clark,  6  Id.  654;  Martin  v.  Payne,  G  Id.  288;  NicUeson  v.  Stryher, 
Id.  318;  Logan  v.  Murray,  9  Id.  422;  Mercer  v.  Walmdey,  Id.  486;  Homkeik 
V.  Barr,  11  Id.  668;  Carder  v.  Fi>rehand,  14  Id.  317;  Emery  v.  Omoen^  16  Id. 
233;  Clark  v.  Fttch,  20  Id.  639;  GiUet  ▼.  Mead,  22  Id.  678.  See  generaUy  ae 
to  who  may  soe  for  seduction,  and  as  to  pleading,  evidence,  and  damages  in 
such  an  action,  the  note  to  Weaver  v.  Bachert,  anle,  159.  That  a  father  may 
sue  for  the  seduction  of  his  minor  daughter,  though  not  actually  in  his  ser* 
vice,  where  he  is  entitled  to  her  services,  upon  the  principle  of  constroetiw 
■ervice,  is  held,  in  Bolton  v.  Miller,  6  Ind.  266^  citing  Boyd  ▼.  Byrd, 
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Gbobs  V.  Gabson. 

[8  Blaoemomd,  138.] 

Feb-ohflb  Estati  on  Condition  Subsbqusht  pMaet  by  a  oonTejaaoe  to 

one  and  hia  hein,  in  oonBideration  and  on  condition  that  they  mmiti^mii^ 
the  grantor's  Idiot  son  daring  life,  and  upon  breach  of  the  condition  by 
the  heirs  of  the  grantee,  after  his  death,  though  they  be  in&nts,  the 
heirs  of  the  grantor  may  enter  and  destroy  the  estate,  bat  until  they  do 
so,  the  gTMitee*s  heirs  will  hold  the  land. 

BfBAJIOKB  OAK    NOT    TaKB  AdVANTAOS  OF  BBKAOH  OF  CONDIXION   SUXSB- 

QUBNT  in  a  conyeyance  apon  condition  that  the  grantee  and  his  heirs 
maintain  the  gnntor's  idiot  son  for  life.  Hence,  if,  apon  refasal  of  the 
heirs  to  support  sach  idiot,  a  strsnger  maintains  him, he  cannot  in  equity 
make  his  claim  therefor  a  chaige  on  the  land  in  the  hands  of  the  heirs. 

Ebbob  to  Posey  county.    The  case  is  stated  in  the  opinion. 

W.  W,  Wick  and  L,  Barbour ^  for  the  plaintifBs  in  error. 

J.  Pitcher,  cofUra. 

By  Court,  Dewet,  J.  This  was  a  faill  in  equity,  having  for 
its  object  to  charge  a  tract  of  hmd  vdth  the  payment  of  a  debt. 
The  bill  alleges  that  one  Lawrence  Stull,  about  the  third  of 
October,  1827,  conveyed  to  his  son,  James  Stull,  and  his  heirs,  a 
certain  tract  of  land  "  in  consideration  and  on  the  condition" 
of  the  said  James  and  his  heirs  maintaining  one  Gbssaway  Stull, 
an  idiot,  the  brother  of  James,  during  his  life;  that  James  Stull 
took  charge  of  the  idiot,  and  supported  him  until  June,  1832, 
when  James  died;  that  after  the  death  of  James,  his  widow  and 
family  abandoned  their  residence,  leaving  the  idiot  there  un- 
protected and  destitute;  that  the  idiot,  soon  afterwards,  came  to 
the  house  of  the  complainant,  Carson,  and  against  his  will  re- 
mained there  nearly  two  years,  during  all  which  time  the  com- 
plainant was  compelled  to  support  him;  that  the  idiot,  at  the 
end  of  that  period,  died;  that  the  complainant  was  justly  en- 
titled to  receive  two  hundred  and  eighty-nine  dollars  for  sup- 
porting him;  that  Lawrence  Stull  died  about  six  months  after 
James,  having  made  no  further  provision  for  the  idiot  than  the 
conditional  conveyance  above  mentioned;  that  the  complainant 
often  requested  the  widow  of  James  Stull,  and  the  other  rela- 
tives of  the  idiot,  as  well  as  the  overseers  of  the  poor,  to  take 
him  away,  which  they  all  neglected  and  refused  to  do,  and, 
after  his  death,  refused  to  pay  the  complainant's  charge  for 
uoaintoiQing  him.  The  widow,  infant  children,  and  the  brother 
of  James  Stull,  are  made  the  defendants  to  the  bill,  the  prayer 
of  which  is  that  the  land  conveyed  by  Lawrence  StuU  to  James 
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Stall  may  be  charged  vdth  the  payment  of  the  complaixiant's 
bill  for  keeping  the  idiot,  and  may  be  sold  to  nuse  assets  for 
that  purpose. 

The  bill  was  taken  as  confessed  against  the  widow  and  brother 
of  James  Stull,  who  were  adults.  The  children  and  heirs,  be- 
ing minors,  answered  by  their  guardian  ad  litern^  denying  all 
knowledge  of  the  matters  contained  in  the  bill,  and  requiring 
proof.  The  circuit  court,  after  hearing  parol  evidence  which  is 
not  spread  upon  the  record,  decreed  that  the  sum  of  two  hun- 
dred and  eighty-nine  dollars  was  due  the  complainant  for  keep- 
ing the  idiot;  that  the  sheriff  sell  the  land  in  question;  that 
from  the  proceeds  of  the  sale  he  first  pay  the  costs  of  the  suit, 
then  the  debt  of  the  complainant,  and  that  he  pay  the  balance, 
if  any,  into  court. 

There  are  several  errors  in  these  proceedings  sufficient  to  re- 
verse the  decree,  but  it  wiU  be  necessary  to  notice  but  one  of 
them,  which  is,  that  the  bill  shows  no  equity.  The  deed  from 
Lawrence  Stull  to  James  Stull,  mentioned  in  the  bill,  is  spread 
upon  the  record.  Our  opinion  is,  that  it  conveyed  to  James 
Stull  and  his  heirs  a  fee-simple  estate,  conditional  upon  his  and 
their  supporting  the  idiot  during  his  life.  This  is  a  condition 
subsequent,  and  was  broken  by  the  failure  of  the  heirs  to  main- 
tain the  idiot  after  the  death  of  their  father.  The  minority  of 
the  heirs  did  not  excuse  them  from  the  performance  of  this  ex- 
press condition.  The  condition  being  broken,  the  estate  was  for- 
feited, and  became  liable  to  be  destroyed  by  the  entiy  of  the  heirs 
of  Lawrence  Stull,  the  grantor.  But  until  such  entiy  be  made 
the  heirs  of  James  Stull  will  bold  the  land.  Upon  the  exercise  of 
the  right  of  entry  by  the  heirs  of  Lawrence  Stull,  the  estate  will 
revert  to  them.  The  complainant,  being  a  stranger  to  the  deed, 
can  take  no  advantage  of  the  breach  of  the  condition.  Nor  has 
he  any  remedy,  so  far  as  the  land  in  question  is  concerned,  un- 
less he  can  reach,  by  an  execution  at  law,  that  portion  of  it  (if 
any)  which  will  belong  to  the  estate  of  the  idiot,  as  one  of  the 
heirs  of  the  grantor,  after  the  right  of  entry  shall  have  been 
exercised. 

The  decree  is  reversed  vdth  costs.    Cause  remanded,  etc. 


Deed  mat  bx  Avoided  iob  Bbxacu  op  Condition  Subsequent,  when, 
HOW,  AND  AT  WHOSE  INSTANCE. — A  conveyaDOO  upon  oondition  mibsequent 
pMses  a  present  estate  in  the  land,  subject  to  be  defeated  by  non-performance 
of  the  condition,  and  the  estate  continues  until  avoided  for  breach  of  the 
condition  by  one  having  a  right  to  avoid  it:  Leake's  Dig.  of  Law  of  Property 
in  Land,  pt.  2,  c.  1,  sec.  6,  subd.  2;  2  Wash,  on  Real  Prop.,  4th  ed.,  3.    Un- 
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til  ilM  ooodttioB  beoooMt  opentiva  to  defeat  tlM  «sfaite,  it  does  not  liniit  c* 
allwt  it  in  any  maimsr  whatever:  SkaUuek  v.  HoiUmgn^  90  liaas.  23.  In  this 
oote  we  propoee  to  consider  when,  how,  and  hj  whom  aneh  a  oondition  may 
be  taken  advantage  of  to  defeat  the  ettate.  We  do  not  intend,  however,  to 
diaooaa  the  mibject  of  forfeitorea  for  breach  of  conditiona  in  leasee,  except  sr> 
faur  as  it  may  become  neoeaHury  to  do  so  incidentally. 

CoHDmoKS  SuBSBQUXifT  voT  Fatokkd  akd  8TRicn.T  CoNsnuED. — It  is 
a  general  principle  mnning  through  the  ^ole  doctrine  of  estates  upon  cpn 
ditaoii  sabseqaent,  that  snch  conditions,  as  they  "go  in  destruction  and  de 
feasance  of  estates,  are  odious  in  law  and  shall  be  taken  atrictiy:*'  Frauneen' 
Com,  8  Ck>.  00  b;  Oaoering  v.  ElUmm,  25  L.  J.  Ch.  274,  278;  Radford  v.  WU 
lis,  L.  Km  7  Ch.  7;  Michigan  State  Bank  v.  ffaatings,  41  Am.  Dec  549;  Tay^ 
lor  V.  Sutton,  15  Ga.  103;  WiUon  v.  OaU,  18  Dl.  431;  Vorii  v.  Benshaw^  40  LI 
425;  S.  C,  1  Abb.  L.  J.  335;  l^mpeon  v.  Thompwn^  0  Ind.  323;  Hooper  v. 
OumnUng$^  45  Me.  350;  Laberee  v.  CaHeUm,  53  Id.  211;  Olenn  ▼.  Davig,  35 
Md.  208;  Merr\fidd  v.  Cobieigh,  4  Cosh.  178;  Gadberry  v.  Sheppard,  27  Miss. 
203;  Emer9on  v.  Simpeon,  43  N.  H.  475;  Page  v.  Palmer,  48  Id.  385;  Hojft 
r.  Kimball,  40  Id.  322;  Southard  v.  Centrai  R.  R,  Co.,  20  N.  J.  L.  (2  Dutch.) 
13;  Ludlow  v.  ^f^  York  etc,  R.  R,  Co.,  12  Barb.  440;  Lywie  v.  Hough,  27 
Barb.  415;  Weir  v.  Simmoru,  13  N.  W.  Bep.  873,  Wis.  Sap.  Ct;  2  Waah. 
ileal  l^p.,  4th  ed.,  7;  Co.  lit  218  a;  Leako's  Dig.  L.  of  Prop,  in  Land,  pt 
2,  0.  1,  sec.  0,  Bubd.  3.  The  condition  ia  to  be  construed,  if  possible,  so  as 
to  uphold  the  estate  and  to  prevent  a  forfeiture:  Olenn  r.  Davie,  mipra', 
Hooper  V.  Cummingt,  aupra.  The  construction  is  especially  strict  against  the 
grantor  where  he  has,  before  a  breach,  parted  with  his  interest  in  the  estate 
for  the  benefit  of  which  the  condition  waa  created:  Merrifidd  v.  Cobleigh,  4 
Cush.  178.  If  the  grantor  reserves  to  himself  a  remedy  for  a  breach  of  the 
condition  other  than  forfeiture  of  the  estate,  it  seems  that  he  will  be  limited 
to  that  remedy.  Thus,  where  the  oondition  was  that  only  buildings  of  a  cer- 
tain kind  should  be  located  on  the  land,  and  that  in  case  any  building  should 
be  erecte<l  thereon  in  violation  of  the  condition,  the  grantor  might  **  enter 
and  abate  the  same  without  being  liable  to  any  action  of  trespass  therefor,*" 
it  was  held,  that  in  case  of  a  partition  of  the  premises  among  tenants  in  com- 
mon holding  under  the  conveyanoe,  if  one  of  the  co-tenants,  after  snch  par- 
tition, should  erect  a  building  contrary  to  the  condition,  the  grantor  might 
enter  and  abate  the  same,  but  the  breach  would  not  subject  the  entire  estate 
to  forfeiture:  Hoyt  v.  Kimball,  supra.  Abundant  illustrations  of  the  rule 
that  conditions  subsequent  are  to  be  strictly  construed,  will  be  found  in  other 
subdivisions  of  this  note. 

Condition  SiTBSXQnKNT  must  bb  Bzprbsssd  in  the  deed,  or  arise  by  clear 
implication  from  its  express  terms,  in  order  that  a  breach  of  it  may  operate 
to  defeat  the  estate  granted:  2  Wash.  Real  Prop.,  4th  eo.,  7;  Oadberry  v. 
Sheppard,  27  Miss.  203.  A  condition  expressed  is  xmsmned  to  be  the  only 
condition,  and  if  that  is  kept  the  estate  can  not  be  attacked:  Dunbar  v. 
Stickler,  45  Iowa,  384.  But  the  condition  expressed  may  itself  imply  a  fur- 
th<  r  condition.  Thus,  where  a  grantor  of  a  right  of  way  for  a  railnwd  in- 
9urt8  in  his  deed  a  condition  that  the  road  shall  be  built  within  three  years^ 
there  is  an  additional  implied  condition  that  the  road  shall  continue  to  be 
operated  there,  and  the  title  does  not  become  absolute  by  merely  construct- 
ing the  road  within  the  time  limited:  Louisville  etc  R.  R.  Co.  v.  Covington,, 
2  Bush,  526.  Parol  conditions  are  inadmissible  to  defeat  an  absolute  deed: 
Rogers  v.  Sebastian,  21  Ark.  440.  And  a  condition  incorporated  into  a  prior 
written  agreement  between  the  jjarties  to  a  deed,  but  not  expressed  in  tlie 
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deed  itBtHi,  can  not  be  enforoed  against  a  purchaser  from  tlie  grantee:  Moaer 
*    \fUler,  7  Watts,  156. 

Duration  of  Oo2n>TnoN,  and  Who  Bound  bt.— The  fact  that  an  estate 
Is  held  by  a  conveyance  upon  condition  subsequent  does  not  deprive  it  of  the 
qnality  of  alienability,  and  it  may,  nevertheless,  like  other  estates,  be  trans- 
mitted by  conveyance,  devise,  or  descent,  but  it  continues  defeasible  into 
whosesoever  hands  it  may  come,  for  the  condition  endures  until  performed, 
destroyed,  released,  waived,  or  barred:  2  Wash.  Real  Prop.,  4th  ed.,  23; 
Taiflor  V,  SuiUm,  16  Ga.  103;  WUaon  v.  WUaon,  88  Me.  18;  LotdwiOe  He.  R. 
R.  Co.  V.  Covington^  2  Bush,  526;  Memphis  etc,  R.  R.  Co.  v.  Neighborg,  61 
Miss.  412;  Jaehion  v.  Topping,  19  Am.  Dec.  515.  The  estate  is  determined 
when  the  condition  is  broken,  if  those  entitled  to  do  so  choose  to  avail  them- 
selves of  the  breach,  whether  the  grantee  has  aliened  or  not,  and  the  forfeit- 
ure may  be  enforoed  against  the  alienee  as  well  as  against  the  grantee  him- 
self: •/odbson  V.  Topping,  wpra,  "The  condition  doth  always  attend  and 
wait  upon  the  estate  or  thing  whereunto  it  is  annexed;  so  that  although  the 
same  do  pass  through  the  hands  of  an  hundred  men,  yet  it  is  subject  to  the 
condition  still:"  Shop.  Touch.  119,  120.  If  the  condition  is  in  terms  confined 
to  the  grantee,  without  mentioning  his  heirs  or  assigns,  it  is  held  to  be  per- 
sonal to  the  grantee,  so  that  his  death  discharges  it,  and  renders  the  convey- 
ance absolute;  as  where  the  condition  is  that  the  grantee,  naming  him,  shall 
"  keep  up  and  maintain  forever,  at  his  own  expense,  a  good  and  lawful  fence,** 
etc.:  Emenon  v.  Stmp$on,  43  N.  H.  475;  Page  v.  Palmer,  48  Id.  385.  But 
in  Verplanek  v.  Wright,  23  Wend.  506,  it  is  held  that  a  condition  in  a  lease 
not  to  sell  wood  off  the  premises,  is  not  merely  personal  to  the  lessee,  but  at- 
taches to  the  estate,  and  passes  with  it  to  an  assignee  of  the  lessee,  though 
not  mentioned  in  the  condition.  Where  a  conveyance  is  made  upon  condi- 
tion that  the  grantee,  naming  him,  shall  maintain  the  grantor,  the  grantee 
may  alienate  his  estate,  and  transfer  the  charge  to  support  the  grantor,  so  as 
to  give  his  alienee  a  right  to  perform  the  condition,  and  save  a  forfeiture: 
WiUon  V.  WiUon,  38  Me.  18.  And,  generally,  any  one  interested  in  land  held 
by  a  conveyance  upon  condition  subsequent,  or  in  the  condition  itself,  may 
perform  the  condition  so  as  to  prevent  a  forfeiture:  Marhs  v.  Afarke,  10  Mod. 
419;  LauimnUe  etc.  R.  R.  Co.  v.  Covington,  2  Bush,  526;  Wilson  v.  Wilson,  88 
Me.  18;  Vermont  v.  Society  for  Propagation  qf  the  Oospel,  2  Paine*a  0.  C.  640. 
Thus,  where  a  right  of  way  is  conveyed  to  a  railroad  company  upon  condi- 
tion that  the  road  shall  be  constructed  in  a  given  time,  a  purchaser  of  the 
road  from  the  former  company  may  perform  the  condition:  Louisville  etc,  R, 
R,  Co.  V.  Covington,  supra, 

Watvxb  and  Exouss  of  Pxbiobmanob. — Whatever  operates  to  defeat  or 
discharge  the  condition  of  a  conveyance  upon  condition  subsequent  rendera 
the  estate  abeolute:  2  Wash.  Beal  Prop.,  4th  ed.,  8.  Snoh  a  disciiaige  may 
arise  from  the  act  of  Qod,  or  of  the  law,  or  of  the  party. 

1.  Illegality  or  Impossibility  of  Per/ormanee  of  Condition, — ^If  a  conditioii 
subsequent  in  a  deed  is  illegal  at  the  time  of  the  conveyance,  it  Is  void,  and 
the  estate  is  abeolnte;  as  where  the  condition  is  in  violation  of  a  statute  pn^ 
hibiting  the  grantees,  being  certain  public  officers,  from  taking  a  conveyance 
upon  condition:  Rogers  v.  Sebastian,  21  Ark.  440;  or  is  in  restraint  of  mar- 
riage: RandaU  v.  Marble,  69  Me.  310;  S.  C,  31  Am.  Rep.  281;  or  is  tanta- 
mount to  a  provision  for  illegal  emancipation  of  a  slave:  BarksdaU  v.  Elam, 
80  Miss.  604.  So  where  the  condition  by  a  subsequent  change  in  the  govern- 
ment becomes  illegal  or  contrary  to  the  policy  of  the  law,  as  in  case  of  a  con- 
dition for  payment  of  money  for  the  .support  of  a  state  religion,  where  the 
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coDDection  between  oharch  and  state  is  afterwards  dissolved:  Wheeler  ▼. 
Moody,  0  Tex.  372.  So  if  the  condition  is  at  the  time  of  the  oonveyanoe  im- 
possible of  purfonnaiioe,  or  becomes  so  by  the  act  of  God,  or  of  the  grantor, 
it  is  discharged,  and  the  grantee  takes  an  abeolute  estate,  which  can  not  be 
defeated  by  a  breach  of  the  condition:  2  Wash.  Beal  Prop.,  4th  ed.,  8* 
Leakti^s  Law  of  Property  in  Land,  pt.  2,  c.  1,  sec.  6,  subd.  3;  Ilughea  v.  Ed- 
wards,  0  Wheat  489;  UniUd  States  v.  Arrtdondo,  6  Pet.  691,  745;  MerriU 
V.  Emery,  10  Pick.  507;  Whitney  v.  Spencer,  4  Cow.  39;  Jonet  v.  Chetapeaie 
etc,  R.  R.  Co,,  14  W.  Va.  514. 

2.  Infancy  or  Coverture  tif  Orantee  does  not  Excuse  Performance, — Perform' 
ance  of  a  condition  subsequent  in  a  deed  is  not  dispensed  with  by  the  fact 
that  the  grantee,  or  one  to  whom  the  estate  afterwards  comes,  and  who  is 
bound  for  the  performance,  is  an  infant  or  feme  covert,  or  otherwise  privi- 
leged: Shep.  Touch.  119, 120;  OarreU  v.  Seouien,  3  Denio,  334;  Barber  v.  Cobb, 
36  N.  H.  344. 

3.  Release  qf  Condition, — ^Upon  a  conveyance  by  a  father  to  his  son,  on 
condition  that  the  son  is  to  maintain  his  mother  during  her  natural  life,  the 
mother  may,  after  the  father's  death,  release  the  grantee  from  performance 
of  the  condition,  so  as  to  render  his  estate  in  the  premises  absolute,  or  she 
may  take  a  conveyance  from  him  and  release  him  from  the  condition,  there- 
by acquiring  an  abeolute  estate  to  herself:  Ttxnner  v.  Bibber,  2  Duv.  550. 
But  where  one  of  the  conditions  of  a  deed  was  that  the  grantee  should  pay 
certain  sums  to  his  sisters  upon  their  marriage,  it  was  determined  that  al- 
though the  sisters  were  pecuniarily  interested  in  the  performance  of  the  oon- 
dition,  they  had  no  such  legal  interest  as  would  enable  them  to  waive  tender 
of  performance:  RoweU  v.  Jetcett,  69  Me.  293,  citing  Oray  v.  Blanchard,  8 
Pick.  290-292.  Undoubtedly  the  grantor  of  an  estate,  upon  condition  sub- 
sequent, may  release  the  condition,  and  render  the  estate  absolute  in  the 
grantee:  Proprietors  v.  Orant,  3  Gray,  148;  Sharon  Iron  Co,  v.  Erie,  41  Pa. 
St.  341.  But  in  JcLckson  v.  Cryder,  1  Johns.  Gas.  125,  it  is  held  that  mere 
parol  assent  will  not  destroy  the  effect  of  an  express  condition  contained  in  a 
deed.  It  seems  to  us,  however,  that  if  the  grantee,  relying  upon  such  parol 
assent,  should  neglect  to  perform  the  condition,  the  grantor  would  be  estopped 
to  claim  a  forfeiture. 

4.  Waiver  of  Condition, — A  forfeiture  for  breach  of  condition  subsequent 
may  unquestionably  be  waived  by  acts  as  well  as  by  express  agreement:  2 
Wash.  Real  Prop.,  4th  ed.,  19;  Guild  v.  Richards,  16  Gray,  309;  Sharon  Iron 
Co,  V.  E}-ie,  41  Pa.  St.  341;  Barrie  v.  Smith,  12  Rep.  787;  S.  C.,  47  Mich. 
130;  Jackson  v.  CrysUr,  1  Johns.  Cas.  125.  In  the  latter  case,  however,  it  is 
held  that  this  principle  applies  only  to  acts  performed  after  a  forfeiture  has 
accrued  for  a  breach  of  the  condition.  Mere  silent  acquiescence  in  an  act 
constituting  a  breach  of  a  condition  subsequent,  will  not  amount  to  a  waiven 
Jackson  v.  Crysler,  supra;  Adams  v.  Ore  Knob  Copper  Co,,  12  Rep.  166. 
Elspecially  so  where  the  grantor  is  in  possession  at  the  time  of  the  breach: 
Adams  v.  Ore  Knob  Copper  Co.,  supra.  But  knowledge  of,  and  acquiescence 
in,  a  breach,  by  failing  to  move  for  a  forfeiture  within  a  reasonable  time,  may 
certainly  amount  to  a  waiver  where  the  grantee  or  a  sub-purehaser  is  induced 
by  such  acquiescence  to  expend  money  in  Taluable  improvements  upoK  the 
premises,  uix}n  the  principle  of  estoppel  referred  to  in  the  last  paragraph: 
Ludlow  V.  New  York  etc.  R,  R,  Co,^  12  Barb.  440;  Kenner  v.  American  Con- 
tract Co.,  9  Bush,  202.  Thus  where  land  was  conveyed  subject  to  a  condi- 
tion that  it  should  revert  to  the  grantor  if  the  grantee,  his  heirs  or  assigns, 
should  sell  or  keep  for  sale,  or  permit  othera  to  sell  or  keep  for  sale,  on  the 
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Ipremises,  any  intoxicating  liquors,  it  was  held,  in  favor  of  a  sabteqoent  pur- 
chaser under  the  grantee,  that  the  condition  was  waived  by  the  fact  that  an 
intermediate  grantee  had  sold  liquor  on  the  premises  with  the  knowledge  and 
consent  of  the  grantors,  and  that  the  defendant  had  afterwards  purchased  the 
premises  and  made  valuable  improvements  thereon:  Barrie  v.  Smith ,  12  Rep. 
787;  S.  C,  47  Mich.  130.  The  fact  that  a  single  glass  of  liquor  is  sold  on 
the  premises  in  the  presence  of  the  grantor  is  no  evidence  of  waiver  of  such  a 
condition:  Plumb  v.  Tubbs,  41  N.  Y.  442;  S.  C,  2  Alb.  L.  J.  29.  And  whore 
the  condition  is  that  liquor  shall  not  be  sold  on  the  premises  unless  the  grantor 
should  sell  other  land  in  the  same  town  without  a  similar  restriotion,  the  fact 
that  a  grantee  of  another  lot,  holding  under  a  similar  deed,  has  conveyed  to 
another  without  restriction,  does  not  dispense  with  the  condition:  Id.  Where 
the  grantor  conveyed  upon  a  condition  that  no  window  should  be  placed  in 
one  side  of  a  building  on  the  premises,  the  grantor  owning  no  land  on  that 
side,  but  inserting  the  condition  for  the  benefit  of  his  sister,  who  owned  the 
land  adjacent  on  that  side,  the  failure  of  the  grantor  to  prohibit  the  placing 
of  a  window  in  that  side  of  the  building,  or  to  complain  of  its  being  placed 
there,  was  held  no  waiver  of  the  condition!  C/ray  v.  Blanchard,  8  Pick.  284. 
Expressly  dispensing  with  the  condition,  and  substituting  something  else  in 
tieu  of  it,  is  of  course  a  waiver:  Sharon  Iron  Co,  v.  Eriet  41  Pa.  St.  341. 
Where  the  condition  is  for  the  payment  of  the  purchase  money  at  a  certain 
time,  or  for  the  payment  of  an  annuity,  or  the  like,  a  forfeiture  is  waived  by 
accepting  payment  after  a  breach:  Chalher  v.  Ckalker,  0  Am.  Dec.  200; 
Dougal  v.  Fryer,  22  Id.  458.  As  to  a  waiver  of  forfeiture  of  a  lease  for  non- 
payment of  rent  by  a  subsequent  acceptance  of  rent,  see  Clark  y,  Jones,  43  Id. 
700.  This  subject  is  very  fully  considered  in  the  learned  English  and  Amer- 
ican notes  to  Dumpor's  Ctue,  1  Smith's  L.  G.  85,  where  the  rule  is  shown 
to  be  that  an  acceptance  of  rent  after  a  breach  of  a  condition  in  a  lease  enti- 
tling the  lessor  to  declare  the  lease  forfeited,  with  knowledge  of  the  breach, 
is  a  waiver  of  the  forfeiture,  if  the  rent  so  accepted  accrued  subsequently  to 
the  breach:  Newman  v.  RuUer,  8  Watts,  51 ;  McKildoe  v.  Darracotty  13  Gratt. 
278;  Stuyvettant  v.  Dams,  9  Paige,  427;  Camp  v.  Puiver,  5  Barb.  91;  Dendy 
y.NichoU,  4  Com.  K  (N.  S.)  370.  Otherwise,  where  the  rent  accepted  ac- 
crued before  the  breach:  Jackson  v.  Allen,  3  Cow.  220;  Hunter  v.  OsterkouiU, 
11  Barb.  33.     Contra:  Coon  v.  BriekeU,  2  N.  H.  103. 

Treating  a  condition  in  a  deed  as  still  subsisting  after  a  breach  is  a  waiver 
of  the  breach:  Hubbard  y.  Hubbard,  97  Mass.  188.  Where  a  grantor  conveys 
a  certain  part  of  a  tract  of  land  upon  condition  that  the  grantee  shall  keep  up 
a  fence  between  such  part  and  the  rest  of  the  land  and  afterwards  conveys  the 
rest  of  the  tract  to  another  who  removes  the  fence,  and  subsequently  recon- 
veys  to  the  grantor,  the  condition  is  gone  and  is  not  revived  by  the  reconvey- 
ance: Merrifidd  v.  Cchleigh,  4  Gush.  178.  Owing  to  the  common  law  rule, 
hereafter  mentioned,  that  the  possibility  of  reverter  belonging  to  a  grantor  of 
an  estate  upon  condition  subsequent  is  not  such  an  interest  before  entry  for  a 
breach  as  can  be  legally  conveyed  to  a  stranger,  a  conveyance  of  such  an  in- 
terest operates  as  a  discharge  of  the  condition,  for  while  it  deprives  the 
grantor  of  his  right  to  avail  himself  of  a  breach,  it  does  not  transfer  such  right 
to  the  person  to  whom  he  attempts  to  grant  it:  UnderhiU  v.  Saratoga  etc,  R. 
R,  Co,,  20  Barb.  455;  Tivkham  v,  Er%€  7?.  7?.  Co.,  53  Id.  393;  Vermmd  v.  So- 
ekiyfor  Propagation  of  Oospel,  2  Paine's  C.  G.  545;  Hooper  v.  Cummings,  45 
Me.  359;  Rice  v.  Boston  etc.  R.  R,  Co.,  12  Allen,  141.  The  conveyance  of  the 
reversion  is  valid  between  the  parties  for  the  purpose  of  divesting  the  grantor 
«l  his  right,  but  is  inoperative  as  against  the  grantee  so  far  as  it  attempts  to 
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eonfer  a  vfght  of  entry  npon  aoother:  THntham  t.  Mrk  B.  H,  Co.,  63  BaiK 
88Sb  So  thoQgh  the  oooTeyance  of  the  reveraion  b  made  to  the  heir  of  the 
grantor,  who  in  the  abeenoe  of  a  oonveyauce  would  haye  a  right  of  entry  by 
deeoent  upon  the  giantor*e  death,  the  conveyance  eztinguisbes  the  condition: 
Hiee  V.  Botion  etc.  R,  Ji,  Co.,  12  Alien,  HI.  So  a  general  anignment  of  aU 
property,  rights,  claims,  and  demands  diechaixee  the  condition:  Ufultrhill  ▼. 
Saratoga  etc,  R.  R,  Co.,  20  Barb.  45o;  Steams  v.  Harris,  8  Allen,  597.  But 
where  a  giantor  upon  condition  subsequent  takes  a  mortgage  back  to  secore 
the  |iriv>o,  he  may  assign  the  mortgage  to  a  stranger  without  parting  with  his 
right  to  enter  fur  a  breach  of  condition  and  thereby  to  defeat  the  mortage  as 
against  the  assignee:  MerriU  ▼.  Harris,  102  Mass.  328. 

5.  Conditiim  IVaiveil  or  Dispensed  with  m  Whole  or  in  Part,  is  Oone  For. 
ever,  and  the  grantor  has,  as  a  general  rule,  no  right  of  entry  for  any  subse- 
quent breach:  Dumpor^s  Case,  2  Co.  119;  8. 0.,  1  Smith's  L.  C.  85,  and  notes; 
Dickep  ▼.  McCuUUmgh,  2  Watts  &  S.  88;  Sharon  Iron  Co,  ▼.  Erie,  41  Pa.  St. 
341;  Dahin  v.  WiUiams,  22  Wend.  201;  Barrie  ▼.  SnUth,  47  Mich.  130;  S. 
C,  12  Bep.  787;  Rice  r.  Boston  etc.  R.  R.  Co.,  12  Allen,  141.  It  is  unrea- 
sonable that  the  gruitor  should  be  permitted  to  "  play  fast  and  loose"  with 
the  interests  of  the  grantee  by  dispensing  with  the  condition  at  one  time  and 
insisting  npon  it  at  another:  Dumpor's  Case^  supra,  and  note.  And  the 
grantor  ongbt  not  to  be  permitted  to  apportion  the  condition  and  waive  per^ 
fonnance  as  to  part  of  it,  or  with  respect  to  part  of  the  premises,  while  ho 
insists  upon  performanoe  as  to  the  residue:  Id.  But  where  the  condition  is 
continuing  in  its  nature,  such  as  a  condition  of  forfeiture  for  non-payment  of 
rent  or  for  non-repair  of  the  premises  or  the  like,  a  waiver  of  one  breach 
does  not  deprive  the  lessor  of  tlie  right  to  insist  upon  a  forfeiture  for  a  sub- 
8c<iuent  breach:  Doe  v.  WoodMdge,  9  Bam.  A  Cress.  376;  Doe  v.  Oladwim, 
6  Q.  K  953;  Doe  v.  Baher,  5  Ex.  498;  BenneU  v.  Herring,  3  Com.  B.  (N.  S.y 
869;  AfcKUdoe  r.  DarraeoU,  13  Gkatt  37&  See  the  note  to  Dumpor^s  Case, 
1  Smith's  L.  C.  98,  99;  Leake's  Law  of  Property  in  Land,  pt.  2,  o.  1,  sec  6* 
subd.  2. 

The  inconvenience  of  the  rule  laid  down  in  Dumpor^s  Case,  as  to  the  effiset 
of  a  single  breach  of  a  condition  in  discharging  the  condition  altogether,  hat 
been  remedied  in  England  by  statute:  See  the  note  to  that  case,  1  Smith's 
L.  C.  88;  Leake's  Law  of  Property  in  Land,  pt.  2,  c.  1,  sec  6,  subd.  3.  A 
release  of  part  of  a  condition  does  not  release  the  whole,  it  seems,  in  equity, 
where  spedfic  performance  of  the  residue  is  sought:  Ckwk  v.  Martin,  49  Ihi, 
8t.  289. 

Pebtoricakgi  of  Condition  and  within  What  Tmx  to  be  Pbbtobmxdi 
Performance  of  a  condition  discharges  it  and  renders  the  estate  absolutes 
V^ermont  v.  Sodetjf  for  Propagaihn  qf  Cfospel,  2  Paine's  C.  C.  545.  And 
substantial  performance  is  all  that  is  required,  and  of  this  the  jury  are  to 
judge,  as  in  case  of  a  condition  that  the  grantee  is  to  support  the  grantor: 
Spaulding  v.  HoUenbedt,  39  Barb.  79.  And  in  such  a  case  if  the  grantor  ex- 
presses himself  as  satisfied  with  the  support,  it  will  be  deemed  a  waiver  of 
strict  performance:  Id.  Where  a  lot  is  conveyed  to  a  school  district  '*  for 
and  in  consideration  of  helping  to  support  and  maintain  a  school, "  if  this  be 
construed  a  condition  subsequent,  taking  timber  from  the  lot  to  repair  the 
school-house,  where  there  is  no  income  from  such  lot,  is  a  sufficient  perform- 
ance of  the  condition  to  save  a  forfeiture:  Chapin  v.  School  District,  35  N.  H. 
445.  If  the  grantee  relies  upon  performance  of  a  condition  subsequent  to 
escape  a  forfeiture,  as  in  case  of  a  condition  to  pay  the  grantor's  debts,  he 
must  prove  performance  of  the  condition:  Jackson  v.  Topping,  19  Am.  Dec 
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{S16.  Where  the  ocmditlon  is  In  the  altematiye  the  grantee  has  en  election 
ee  to  which  he  will  perfonn,  bat  having  made  his  election  he  ia  bound  by  it 
and  can  not  reyoke  inoh  election,  as  where  the  condition  in  a  mortgage  is  to 
pay  a  certain  debt^  or  "well  and  truly  support"  the  mortgagee:  BryoaU  r. 
Bntine,  55  Me.  153. 

Where  the  condition  requires  the  performance  of  some  act  by  the  grantee^ 
and  no  time  is  fixed  for  the  performance,  it  is  said  in  IfamiUon  v.  ElUoUf  6 
Seig.  ft  B.  383,  to  be  the  "undoubted  general  rule,**  that  if  "the  condition  la 
to  be  performed  to  the  feoffor  himself,*'  "the  feoffee  has  his  whole  life-time  to 
perform  it  The  reason  is,  that  conditions,  not  being  favored  by  the  law, 
are  taken  strictly;  and  therefore  a  literal  compliance  with  their  terms  is  aU 
that  is  required.  But  to  this  there  are  exceptions;  in  which  from  the  reason 
and  nature  of  the  thing,  the  condition  shall  be  performed  according,  not 
merely  to  the  letter  of  the  agreement,  but  to  its  spirit,  and  the  true  intent 
and  meaning  of  the  parties.'*  And  as  shown  in  the  same  case,  if  the  condi- 
tion is  such  that  the  immediate  enjoyment  of  the  results  of  the  performance 
of  it  must  have  been  contemplated  by  the  grantor,  so  that  prompt  perform- 
Ance  is  necessary  to  give  him  the  full  benefit  of  the  condition,  it  must  be  per- 
formed in  a  reasonable  time.  In  that  case  the  condition  was,  in  part,  to 
build  a  house  on  the  premises  for  the  grautor  and  hit  wife  to  occupy,  and  per- 
formance within  a  reasonable  time  was  held  to  be  required.  And  it  is  cer- 
tainly the  general  rule,  in  such  coses,  that  if  no  time  is  fixed  for  perform- 
ance, the  condition  must  be  performed  in  a  reasonable  time:  2  Wash.  Real 
Prop.,  4th  ed.,  11;  Dickey  v.  McCxdlowjh,  2  Watts  ft  S.  88;  Jlayden  v. 
StaughUm,  5  Pick.  528;  AUen  v.  Howe,  105  Mass.  241.  As  where  the  condi- 
tion is  to  pay  off  an  incumbrance:  Roes  v.  Tremain,  2  Mete.  495;  Rowell  r. 
Jewetty  69  Me.  293.  So  where  the  condition  is  to  erect  a  school-house  upon 
the  premises:  Hoyden  v.  SUntghUm,  5  Pick.  528;  or  to  inclose  and  improve 
the  premises  as  a  public  square:  ShiyveeouU  v.  Mayor  etc,  qf  New  York,  11 
Paige,  414.  If  the  condition  forms  the  sole  consideration  for  the  conveyanoob 
as  where  the  grantee  is  required  to  make  a  fair  test  for  minerals  upon  the 
land,  and  if  he  finds  mines  worth  working,  to  work  the  same  and  pay  over 
one  fourth  of  the  net  profits  to  the  grantors,  although  he  is  required  to  make 
such  test  ouly  at  his  **own  convenience  and  time,"  the  condition  must  be  per- 
formed within  a  reasonable  time  upon  pain  of  forfeiture,  and,  after  the  woik 
of  mining  is  begun,  if  it  is  discontinued,  the  discontinuance  must  be  only 
for  a  reasonable  time:  Adams  v.  Ore  Knob  Copper  Co.,  4  Hughes,  589;  S.  C, 
12  Rep.  166. 

Brkaoh  ov  Co]n>inoN,  What  Conbtitutxs.— 1.  OeneraUy.— It  is  a  gen- 
eral rule  that  in  order  to  constitute  a  breach  of  a  condition  subsequent,  so  as 
to  work  a  forfeitore  of  an  estate,  there  must  be  a  substantial  diversion  from 
the  terms  of  the  condition  against  the  intention  of  the  grantor:  Chapin  t. 
School  Distriet,  35  K.  H.  445.  This  is  merely  the  converse  of  the  rule  already 
stated,  that  substantial  performance  of  the  condition  is  sufficient.  And  in 
every  case^  to  work  a  forfeiture  for  breach  of  condition  there  must  be  clear 
proof  of  a  breach:  HadUy  v.  HadXey  Mfg,  Co.,  4  Gray,  140, 

2.  Delay  of  Performanu  as  a  Breach — Necessity  of  Denumd  qfPejform' 
mnee. — Of  course  where  the  time  for  performance  of  a  condition  ia  fixed  in  the 
deed,  failure  to  perform  at  the  day  is  a  breach  at  law.  And  where  no  time 
u  fixed,  and  a  reasonable  time  for  performance  is  allowed,  delay  of  perform- 
inoe  for  an  unreasonable  time  (which  must  of  course  depend  somewhat  upon 
the  nature  of  the  condition)  is  a  breach  of  the  condition  entitling  the  grantor 
to  prooeed  for  a  forfeiture:  Hoyden  v.  SioughUm,  5  Pick.  628;  Boss  v.  TVs- 
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main^  2  Moto.  406;  Heed  v.  Haich^  65  N.  II.  327;  Hooper  y.  CummingBj  45 
Me.  359;  Rowtt  t.  JeweU^  eo  Id.  293;  S.  C,  71  Id.  408.  Demand  of  per- 
fomwDce  is  not  usoAlly  necowiry  to  enable  the  grantor  to  go  for  a  forfeitnre 
for  braaoh  of  a  oondition  tabeeqnent,  if  not  provided  for  in  the  deed,  for  **  gen- 
erally the  party  who  ia  honnd  to  perform  a  condition  moat  do  it  at  hia  peril, 
and  the  other  party  ia  not  bound  to  do  anything:**  Whitton  v.  Whitton^  3& 
N.  H.  127;  RowU  r,  JeweU,  09  Me.  299;  American  note  to  Dumpor's  Ctue^  1 
Sraith'a  L.  C.  100.  Thoa  where  the  oondition  of  a  grant  to  a  nil  way  com- 
pany ia,  that  within  a  certain  time  certain  improrementa  ahall  be  made  on 
the  premiMa,  no  demand  of  performance  ia  neoeeaary:  lAtbfund  v.  OUo^  TiO 
GaL  242.  And  where  a  oondition  to  save  the  grantor  harmless  from  the 
principal  and  interest  of  a  mortgage  is  broken  by  the  non-payment  of  inter- 
est w]iich  the  grantor  is  compelled  to  pay,  a  demand  of  reimbursement  is  un- 
necessary before  entry  for  such  breach:  Saanbom  y.  Woodman^  5  Gush.  36. 
Bat  the  rule  that  demand  or  notice  to  perform  ia  unnecessary  is  aubject  to 
yariona  exceptions:  WhUUm  v.  Whitton^  38  N.  H.  127.  Where,  for  example^ 
the  words  of  the  condition  are,  that  if  the  grantee  "refuse"  or  "neglect** 
to  maintain  a  certain  fence,  the  deed  ahall  be  yoid,  the  necessity  of  a  demand 
of  performance  is  implied  in  the  yery  terms  "refuse"  and  "neglect:**  Mer^ 
r\/iM  y.  CkbUigK  4  Cush.  178.  And,  generally,  demand  ia  necessary  where 
it  is  made  parcel  of  the  condition:  TaUman  v.  Snow^  35  Me.  342.  And  where 
the  condition  is  for  payment  of  rent,  a  demand  is  neoessaxy  to  conatitute  a 
breach  by  non-payment,  for  untQ  demand  there  is  no  default:  Dumpor*9  Cam, 
1  Smith's  L.  G.  100,  note,  oollecting  the  caaea  on  thia  point;  Oarreti  y. 
BeofUeut  3  Denio,  334.  And  in  Lindeey  y.  Lindaey^  45  Ind.  552,  it  ia  laid 
down  as  a  general  rule  that  before  an  estate  can  be  forfeited  for  breach  «>f  a 
condition  subsequent,  a  demand  of  performance  of  the  condition  must  be 
made  by  the  party  entitled  thereto,  and  there  must  be  a  refusal  to  perft>rm» 
whether  the  oondition  consists  in  the  payment  of  money  or  of  some  other  act. 

3.  Breach  qf  Condition  to  Support  Chrantor, — Although  substantial  compli- 
anoe  with  a  condition  for  the  grantor's  maintenance  is  sufficient:  Spaulding 
y.  Hallenbaek,  39  BarK  79;  yet,  where  parents  in  a  conveyance  to  a  son  in- 
sert a  condition  for  their  comfortable  support,  such  oondition  is  not  complied 
with  where  the  son  persists  in  a  course  of  un61ial  treatment  and  cold  neglect 
of  his  parents,  coupled  with  vulgar  and  profane  abuse,  although  he  may 
provide  them  with  neoessaxy  food:  BoweU  v.  JeweU,  69  Me.  300.  So  where 
the  son  refuses  to  provide  support  except  upon  the  premises  ocmveyed, 
where  there  is  nothing  in  the  condition  requiring  the  parents  to  reside  on  the 
premises:  Id. 

4.  Breach  <^CondJUion  to  IvdenuMfy  Oramtor  €igain9t  Mortgage,  etc-^A  con- 
dition to  "indemnify  and  aave  harmless'*  the  grantor  in  a  deed,  from  certain 
debta,  b  not  broken  until  the  grantor  is  actually  damnified  by  the  non-pay- 
ment of  the  debts,  and  a  threatened  suit  does  not  constitute  damnification: 
Michigan  State  Bank  v.  Hastings,  41  Am.  Dec  549;  Michigan  State  Bank  v. 
Hammond,  1  Doug.  (Mich.)  527.  The  rule  is  the  same  with  respect  to  cove- 
nants to  "  indemnify  and  save  harmless:"  Chaee  v.  Hinman,  24  Am.  Deo.  39^ 
and  note.  But  where  the  grantor  is  compelled  to  pay  a  debt,  or  any  part  of 
a  debt,  against  which  he  is  indemnified  by  such  a  condition,  the  condition  is 
broken  and  he  may  enter  for  a  forfeiture:  Sanborn  v.  Woodman,  5  Cush.  36* 
Michigan  State  Bank  v.  Haetinge,  41  Am.  Dec  549.  And  where  the  oondition 
is  to  pay  certain  debts,  and  if  the  grantee  fails  to  do  so  and  suffora  the  grantor 
to  be  put  to  cost,  trouble,  and  expense,  by  reason  of  such  debts,  the  estate 
ia  to  be  forfeited,  the  latter  part  of  the  condition  is  personal  to  the  grantor* 
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tnd  after  his  death  a  mere  failure  to  pay  constitutes  a  breach  of  the  condition: 
Jackson  ▼.  Topping,  19  Am.  Dec.  515. 

5.  Brtaeh  of  Condition  against  AUeruUion. — ^It  is  not  proposed,  in  this 
place,  to  examine  into  the  validity  of  conditions  in  restraint  of  alienation  of 
estates,  but  merely  to  discuss  what  constitutes  a  breach  of  such  a  condition. 
Taking  the  benefit  of  an  insolvent  act  and  making  a  general  assignment 
thereunder,  is  a  voluntary  alienation,  which  will  constitute  a  breach  of  such 
B  condition:  liorl^ford  v.  Hadtman^  9  Hare,  475;  S.  C,  41  Eng.  Ch.  475. 
But  such  a  condition,  like  other  conditions  subsequent,  is  to  be  strictly  con- 
strued to  prevent  a  forfeiture.  Hence,  where  the  condition  is  that  the  grantee 
is  not  to  convey  the  premises  before  a  certain  date  except  by  a  lease  for  years, 
and  the  grantee  makes  a  lease  for  ninety-nine  years  and  gives  a  bond  to  con- 
vey to  the  lessee  in  fee  upon  the  expiration  of  the  time  limited  in  the  deed, 
there  is  no  breach,  because  this  is  within  the  very  letter  of  the  condition: 
Voria  v.  Henahaw,  49  HI.  425;  &  C,  1  Alb.  L.  J.  335.  A  condition  in  a  deed 
from  a  father  to  his  son  that  the  latter  is  not  to  alienate  the  premises  in  the 
father's  life-time,  imports  no  condition  or  covenant  for  the  father's  main- 
tenance by  the  son,  and  a  failure  to  provide  such  support  will  not  avoid 
the  deed:  Jennings  v.  0*Brien,  47  Iowa,  392. 

6.  Breach  of  Conditions  as  to  Kind  and  Use  qf  Buildings  Erected  on  Prem- 
ises,— Where  a  lot  was  conveyed  upon  condition  that  "no  buildings  which 
may  be  erected  on  said  lot  shall  be  less  than  three  stories  in  height,  exclusive 
of  the  basement  and  attic,  nor  have  exterior  walls  of  any  other  material  than 
brick,  stone,  or  inm,  nor  be  used  or  occupied  for  any  otiier  purpose  or  in  any 
other  way  than  as  a  dwelling-house  for  the  term  of]  twenty  years,"  it  was  de- 
cided that  the  limitation  of  twenty  years  applied  only  to  the  last  clause  of 
the  condition  relating  to  the  use  and  occupation  of  the  premises,  and  that 
the  erection  of  buildings,  after  that  period,  of  less  than  three  stories  or  of 
diflcrent  materiaU  from  those  prescribed,  would  constitute  a  breach  of  the 
condition  involving  a  forfeiture:  Keeiiiivj  v.  Ayling,  126  Mass.  404.  Where 
the  condition  of  a  deed  of  a  right  of  way  over  certain  land  is,  that  a  railroad 
depot  shall  be  located  on  the  premises,  a  breach  of  the  condition  will  of  course 
work  a  forfeiture:  Taylor  v.  Cedar  Rapids  etc,  R,  R.  Co.,  25  Iowa,  371.  A 
condition  that  "only  one  single  dwelling-house  shall  be  erected"  on  the  land, 
is  violated  by  the  erection  of  a  building  adapted  for  the  accommodation  of 
several  families  in  distinct  tenements  under  a  single  roof:  QUUs  v.  Bailey,  21 
N.  H.  149.  And  where  the  condition  is  that  only  dwelling-houses  shtdl  be 
erected  on  the  premises,  it  is  a  breach  of  the  condition  to  turn  a  building 
erected  as  a  dwelling-house  into  a  restaurant:  Parker  v.  Nightingale,  6  Allen, 
341.  So  where  the  condition  is  that  only  a  dwelling-house  shall  be  erected 
on  the  land,  and  that  no  building  erected  there  shall  be  used  "  for  the  purpose 
of  carrying  on  any  offensive  trade  or  calling  whatever,"  it  is  a  breach  of  the 
condition  to  use  part  of  a  dwelling  on  the  premises  as  a  grocery  store:  Dorr 
V.  Harrahan,  101  Mass.  531 ;  S.  C,  3  Am.  Rep.  398.  So  a  condition  to  erect 
and  use  buildings  on  the  land  for  private  residences  only,  is  broken  by  using 
a  building  there  for  an  institution  for  the  gratuitous  board  and  education  of 
a  large  number  of  children,  for  such  an  institution  ia  certainly  not  a  private 
residence:  German  v.  Chapman,  26  W.  R.  149;  S.  C,  16  Alb.  L.  J.  480. 

Conditions  of  this  sort  must,  however,  receive  a  sensible  construction,  and 
one  that  will  not  favor  a  forfeiture.  Hence,  where  land  is  conveyed  to  a 
railroad  company,  to  be  used  solely  for  a  depot,  upon  condition  not  to  use 
any  other  land  within  a  mile  for  a  similar  purpose,  nor  to  erect  on  the  land 
ait}'  public  house  or  other  building,  except  for  the  ordinary  purposes  of  a  rail- 
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roftd  depot,  "aod  alao  a  house  for  the  temporuy  eoconmiodation, "  ▼ictoal- 
Ing,  mod  lodging  of  pewengeri,  and  for  the  sole  aooonunodation  of  the  com- 
pany,  it  is  no  hreaoh  of  the  condition  to  permit  an  employee  of  the  eompany 
lo  sell  refreshments  end  lodge  oorasional  passengers  on  the  premises,  or  to 
permit  merchants  in  the  Tillage  within  a  mile  of  the  depot  to  load  and  onload 
freight  for  Uie  cars  on  their  own  premises:  Southard  v.  Central  B,  B.  Go.,96 
N.  J.  L.  (2  Dutch.)  13.  And  where  land  is  conveyed  on  condition  that  bnild- 
ings  erected  thereon  shall  be  used  only  for  school  purposes,  permitting  occa- 
sional religions  or  temperance  meetings  on  the  premises,  when  they  do  not  in- 
terfere with  any  school  tanght  there,  is  no  breach  of  the  condition:  Broadwaif 
T.  State,  8  Blackf.  290;  Langdon  v.  Middagh,  2  Alb.  L.  J.  70»  K.  Y.  Gonrt 
of  Appeals.  And  generally,  where  land  is  conveyed  for  a  particnlar  nse,  and 
continnes  to  be  need  for  that  pnrpoee,  it  is  no  ground  of  forfeiture,  in  the  ab- 
sence of  any  positive  restriction,  that  it  is  also  used  for  other  poiposes:  Jfo- 
Kdwaif  V.  Sejfmour,  29  N.  J.  L.  (5  Dutch.)  321;  as  where  the  condition  of  a 
grsnt  of  a  mill-site  and  water  power  is  that  "the  grsntee  shall  keep  a  grist- 
mill there  in  good  repair/*  and  such  a  grist-mill  is  kept  there,  but  the  water- 
power  is  also  used  for  other  purposes,  to  such  an  extent  that  during  one  sum- 
mer the  mill  is  unable  for  lack  of  water  to  grind  the  grain  of  all  ensUmien: 
IladUy  V.  ITadley  Mfg.  Co,,  4  Gray,  140. 

7.  Brfoch  by  Cessation  q/*  U»e. — Upon  the  point  as  to  when,  after  the  nse 
preecribed  by  tho  condition  of  a  grsnt  has  once  begun,  a  ceasation  of  the  use  is 
to  be  deemed  a  breach  of  the  condition,  the  cases  are  not  entirely  reconcilafale. 
Where  the  condition  of  a  conveyance  of  certain  lands  was  that  a  certain  in* 
stitute  'Should  be  permanently  located  on  said  lands  within  a  year  from  tba 
date  of  the  conveyance,"  it  was  held  that  the  condition  was  satisfied  l^  tiia 
trustees,  within  the  year,  passing  a  resolution  locating  the  institute  on  tiia 
land,  with  the  intention  of  permanent  settlement,  and  that  the  conditioa 
being  thus  divested  by  performance,  the  land  wss  not  forfeited  by  the 
boUding  of  the  institute  on  other  land,  after  its  destruction  by  fin 
quent  to  the  original  location:  Mead  v.  Ballard,  7  WaU.  290. 

But  where  land  was  conveyed  to  a  railroad  company  "  in  consideration  of 
the  permanent  location  and  construction  of  the  depot"  of  the  company 
thereon,  it  was  held  that  upon  the  removal  of  the  depot  from  the  premises, 
after  its  erection,  there  was  a  breach  of  the  condition:  Indiaauipaiis  etc  R, 
B.  Co.  v.  Hood,  66  Ind.  680.  And  where  a  right  of  way  is  conveyed  to  a 
railroad  company  upon  condition  that  the  road  shall  be  located  and  con- 
structed thereon  within  a  certain  time,  it  is  held  that  there  i&  a  further  im- 
plied condition  that  the  road  shall  continue  to  be  located  and  operated  there, 
so  that  its  subsequent  discontinuance  upon  any  part  of  the  way  granted  op- 
erates a  forfeiture  to  that  extent:  LouUville  etc  R,  B.  Co,  v.  Covington,  2 
Bush,  526.  Of  course,  if  the  condition  is  express  that  the  land  shall  con- 
tinue to  be  used  for  the  purpose  for  which  it  was  granted,  an  abandonment 
b  fatal:  See  Sperry  v.  Pond,  24  Am.  Dec.  290.  Thus,  where  land  was  con- 
veyed to  a  religious  society,  to  have  and  to  hold  ''during  the  time  the  said 
society  or  their  heirs  shall  meet  on  said  land  for  public  worship,  or  have  a 
meeting-house  standing  on  said  land,  and  appropriate  the  use  of  the  same  to 
Congregational  or  Presbyterian  public  worship,"  and  the  society  removed 
their  place  of  worship  from  the  premises,  it  wss  held  that  the  estate  reverted 
to  the  grantors,  although  a  minority  of  the  society,  under  another  name,  con- 
tinned  to  hold  religious  worship  on  the  land:  CongregtUional  Society  v.  Stark, 
34  Vt.  243.  So  where  land  was  conveyed  to  the  use  of  the  trustees  of  a  cer- 
tain church,  and  their  successors  in  office  forever,  for  the  purpose  of  having 


July,  1846.]  Gbobs  v.  Cabson.  753 

«  ohoroh  buildlQg  eraoted  tliereon,  on  ooDditlon  that  the  ohuroh  ahoold  be 
ereoied  in  «  reaeooable  time,  and  thereafter  need  as  a  place  of  wonhlp,  and 
the  cfamoh  wai  erected,  but  was  afterwards  sold  and  converted  to  seenlar 
«Ns:  8eaU  ▼•  SUpe,  12  Ind.  70.  So  where  a  lot  was  oonTeyed  on  condition 
that  it  shoold  be  need  for  the  support  of  the  first  and  all  succeeding  minis- 
ten  preaching  in  a  meeting-hoose  on  another  lot  belonging  to  the  society,  and 
aU  other  meeting-honses  subsequently  erected  there,  and  that  if  the  rents  and 
profits  were  not  devoted  to  that  parpose  the  deed  should  be  void,  and  the 
meeting-honse  was  afterwards  torn  down  and  rebuilt  on  a  difllBrent  lot,  re- 
serving the  fonner  lot,  however,  for  a  future  meeting-house  if  the  parish 
shoulcL  deem  it  expedient,  the  non-user  having  continued  for  three  years,  it 
was  held  that  the  condition  was  broken:  Austin  v.  Caimbndgejwri^  21  Pick. 
216.  So  where  Isnd  with  a  hotel  thereon  was  conveyed  for  a  nominal  sum 
upon  condition  that  the  premises  should  for  twenty  years  be  used  only  for 
hotel  purposes,  and  that  this  condition  should  not  be  impaired  by  the  de- 
staruction  of  the  hotel  by  fire,  and  the  building  was  destroyed  by  fire,  and  a 
leasee  of  the  grantee  afterwards  used  the  premises  for  other  than  hotel  pur- 
poses, it  was  held  that  the  condition  was  broken,  and  that  to  save  it  the 
hotel  should  have  been  rebuilt  within  a  reasonable  times  Alien  v.  Hawtt  105 
Ifass.  241.    See  also,  to  the  same  effect,  /Seed  v.  Haleh^  S5N.  EL  327. 

There  must,  however,  be  such  an  abandonment  of  the  use  as  to  indicate  an 
intention  not  to  continue  it,  to  constitute  a  breach  of  condition  to  use  the 
properly  for  a  particular  pnrpoee,  where  there  is  a  cessation  of  the  use. 
Thus  where  land  was  conveyed  to  a  county  on  condition  that  it  should  be 
used  for  county  purposes,  and  the  jail  and  court-house  were  erected  thereon, 
but  were  afterwards  removed  on  the  removal  of  the  county  seat,  this  was  de- 
clared not  to  manifest  an  intention  to  abandon  the  property  or  to  devote  it 
to  other  than  county  purposes,  so  as  to  constitute  a  breach  of  condition: 
PoUeveni  v.  Hancock  Co,  Superviaora,  68  Miss.  810.  So  where  land  was  con 
veyed  "in  consideration  of  having  a  meeting-house  erected  and  continued 
upon  it,"  to  revert  to  the  grantor  if  not  improved  for  that  purpose,  and  a 
meeting-house  was  erected  and  used  for  a  number  of  years,  and  tlm  for  seven 
years  was  not  used  at  all,  and  became  greatly  dilapidated,  but  was  then  re- 
paired and  used  as  before,  there  was  held  to  be  no  breach:  Osgood  v.  AhboU^ 
68  Me.  73.  And  where  land  was  conveyed  to  a  corporation  on  condition  that 
it  should  be  used  as  a  site  for  a  seminary  building,  and  should  revert  when  it 
ceased  to  be  so  used,  and  after  being  used  until  1874  for  the  purpose  indi- 
eated,  the  seminary  suspended  operations  for  want  of  patronage,  and  in  1876, 
at  a  meeting  of  the  minority  of  the  stockholders,  it  was  resolved  to  abandon 
the  use  of  the  seminary  and  to  convey  to  a  manufacturing  corporation;  and 
notwithstanding  a  demand  by  the  grantors  for  a  surrender,  the  trustees  con- 
veyed in  accordance  with  the  resolution,  but  the  manufacturing  corporation 
never  took  possession,  but  in  1879  reconveyed  to  the  seminary  corporation, 
and  in  1880  the  buildings  were  repaired  and  the  use  as  a  seminary  resumed, 
there  was  held  to  be  no  breach  so  as  to  work  a  forfeiture:  MUh  v.  EvanavHU 
Seminary  (Wis.),  16  K.  W.  Bep.  133.  That  land  conveyed  for  a  special  pur- 
pose, as  for  the  use  of  a  canal,  does  not  revert  to  the  grantor  when  it  ceases 
to  be  so  used,  if  there  is  no  ocodition  subsequent  in  the  deed,  see  Union  Cmnai 
Oo.  V.  Young,  30  Am.  Dec  212. 

a  Breach  qf  Other  Oonditions  Beepet^  Oe  FrendaeB.^A  condition  in  a 

conveyance  of  a  right  of  way  for  a  railroad  that  it  shall  be  void  "  should  the 

people  of  0.  county  vote  a  tax  for  the  building  or  completion  of  said  road," 

is  broken  by  the  levy  of  a  Ux  for  that  pnrpoee  by  the  county  court  upon  a 

Am.  Dao.  Tol.  XLIT— tt 


754  Cross  v.  Cabson.  [Indiana^ 

petitton  of  A  majority  of  the  voten,  althoo^^  the  roftd  is  then  owned  by  an- 
other oompwiy:  Kenner  v.  American  Cwdrad  Co,^  9  Biuh,  202.  Where  the 
condition  in  a  oooveyanoe  of  land  for  the  nae  of  a  church  is  that  the  general 
eonferenoe  of  the  Methodist  Episcopal  Church  shall  in  no  ca8«^  have  any  right 
in,  or  control  over,  the  property,  the  union  of  such  church  with  a  local  con- 
ference subordinate  to  the  general  conference,  and  reoeiviug  a  minister  ap- 
pointed by  the  bishop,  and  conTeyiog  the  property  to  the  trustees  nominated 
by  such  minister  according  to  Methodist  usages,  ooustitute  a  breach  of  the 
condition:  QmUL  y.  Richard*^  16  Gray,  909.  But  a  condition  in  a  conveyance 
for  church  purposes  that  the  seats  in  the  church  shall  be  forever  free,  and 
that  if  they  "shall  be  rented  or  sold,"  the  premises  shall  revert  to  the 
grantor,  is  not  broken  by  a  sale  of  the  dinreh  on  execution  for  debt,  as  this 
is  not  a  sale  of  the  pews,  and  the  parohasers  remain  bound  by  the  condition: 
Woodworth  T.  Payne,  74  K.  Y.  196;  &  a,  80  Am.  Rep.  208.  Where  the 
condition  in  a  conveyance  is,  that  a  oerfeidn  partition  wall  between  the  house 
granted  and  the  grantor's  house  shall  not  be  disturbed  (although  it  is  ad- 
mitted not  to  be  on  the  true  line)  "so  long  as  the  said  houses  shall  endure,** 
it  is  no  breach  for  the  grantee^  after  his  house  becomes  ina^Ntble  of  safe  and 
beneficial  oooupation  by  reason  of  age  and  dilapidation,  to  build  a  uew  wall 
on  the  true  line  and  erect  a  more  iubstantial  building:  Okam  v.  DavU^  35 
Md.  208. 

Breach  ov  Conditiov  SuBsiQunrv  dobs  not  Ipso  Facto  Rbvest  the  E»- 
TATK  in  the  grantor  or  other  party  entitled  to  the  performance  of  the  conditioB, 
where  the  estate  is  one  of  freehold,  unless  such  party  is  already  in  possessioat 
but  as  he  may  elect  to  waive  or  insist  upon  the  forfeiture,  if  he  elects  to  do 
the  latter,  he  must  manifest  his  intent  to  do  so  by  entry,  or  other  equivalent 
proceediog,  as  hereinafter  stated,  for  it  is  an  ancient  rule  of  the  common  law 
that  "an  estate  of  freehold  can  not  begin  nor  end  without  ceremony:"  Oow 
Lit  214  b;  2  Wash.  Real  Prop.  12,  13,  16;  Bing.  &  Colv.  on  Bents,  Gov.  and 
Cond.  166;  Leake's  Law  of  Prop,  iu  Land,  pt  2,  o.  1,  sec.  6,  subd.  2;  Z>icm- 
pof^9  Ccue,  I  Smith's  L.  C.  104,  Am.  notes;  Jadeaon  v.  Toppi$ig,  19  Am. 
Dec.  515;  ChaVser  v.  Chalher,  6  Id.  206;  Frost  v.  BfOUr,  22  Id.  199;  Thnp  v. 
Joknton,  3  Ind.  345;  Tlumpean  v.  Thampnon,  9  Id.  329;  Lindaey  v.  Llndmiff 
45  Id.  570  (citing  the  principal  case);  Kenner  v.  American  Contract  Co.*  9 
Bush,  202;  Tollman  v.  Snow,  35  Me.  342;  Osffood  v.  AbboU,  58  Id.  73;  Ohap- 
man  v.  Pingree,  67  Id.  198;  Canal  Co.  v.  R.  R,  Co.,  4  Gill  &  J.  121;  Xfrncoia 
etc.  Bank  v.  Drummond,  5  Mass.  321;  Austin  v.  Cambridgeport^  21  Pick.  215; 
GwJUl  V.  Richards,  16  Gray,  309;  Huhbard  v.  Hubbard,  97  Mass.  188;  Mem- 
phis etc,  R,  R.  Co.  v.  Neighbors,  51  Miss.  412;  Adams  v.  Lindell,  5  Mo.  App^ 
197;  Hamilton  v.  Kneeland,  1  Nev.  40;  WUlard  v.  Henry,  2  N.  H.  120;  8peny 
V.  Sperry,  8  Id.  477;  Barker  v.  Cobb,  36  Id.  844;  Towle  v.  Smith,  2  Bob.  (N. 
Y.)  489;  LwUow  v.  New  York  etc.  R.  B.  Co.,  12  Barb.  440;  NicoU  v.  New  York 
etc  B.  R.  Co.,  12  N.  T.  121;  Bueh  v.  Rock  Island,  97  U.  S.  693;  Adasns  v. 
Ore  Knob  Copper  Co.,  4  Hughes,  589,  593;  8.  C,  12  Bep.  166.    There  are, 
however,  some  cases  in  which  it  is  held,  that  a  breach  of  a  condition  subse- 
quent immediately  determines  the  grantee's  estate  and  revests  the  property  in 
the  grantor  or  hit  heirs.    Thus,  in  Michigan  State  Bank  v.  Hammond,  1  Doug. 
(Mich. )  527»  one  of  the  conditions  of  a  conveyance  to  the  state  was  that  the 
grantor  should  be  saved  harmless  from  certain  debts,  and  the  land  was,  by 
the  state,  placed  in  the  possession  of  certain  officers  to  be  disposed  of;  upon  a 
breach  of  the  condition  it  was  held  that  the  estate  immediately  reverted  to 
the  grantor,  and  the  possession  of  the  offioers  in  question  ceased  to  be  the  poe- 
seesion  of  the  state,  and  became  an  unlawful  possessiou.     It  was  not  afaao- 
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lute'y  Dooessary  for  the  deciaicm  of  that  case,  however,  that  the  ooort  should 
to  hold.  At  idl  events  the  doctrine  there  laid  down  is  clearly  erroiieoas. 
Even  though  the  deed  itself  provides  that  in  case  of  a  breach  of  the  condition 
"  the  estate  shall  thereupon  be  void  and  of  no  effect,"  the  breach  does  not  of 
itself  determine  the  grantee's  estate  without  some  act  on  the  part  of  the  per- 
son entitled  to  take  advantage  of  the  forfeiture:  Phdp$  v.  Cheuon,  12  Ired. 
L.  194;  Tmek  v.  Smith,  2  Rob.  (N.  Y.)  489;  Adanu  v.  Ore  Knob  Copper  Co., 
4  Hughes,  603;  8.  0.,  12  Rep.  166;  Leake's  Law  of  Prop,  in  Land,  pt  2,  o.  1, 
sec.  6,  subd.  2.  So  where  the  deed  provides  that  for  breach  of  the  eoDditioii» 
the  land  shall  "  revert,"  or  that  the  grantee  shall "  reconvey :"  Adanu  v.  Idm- 
dell,  6  Mo.  App.  197;  Oegood  v.  AbboU,  68  Me.  73.  The  rule  that  a  breach  of 
a  condition  subsequent  does  not  ipso  facto  determine  an  estate  granted  upon 
such  condition,  and  revest  it  in  the  grantor,  does  not  apply  to  estates  for 
years,  for  "  a  lease  for  years  may  b^gin  without  ceremony  and  so  may  end 
without  ceremony,"  and  if  the  provision  is  that  the  lease  shall  cease  or  be 
void,  if  the  condition  is  not  performed,  without  requiring  a  re-entry,  the  lease 
rosy  be  determined  by  the  breach  itself:  Go.  Lit.  214  b;  Leake's  Law  of  Prop, 
in  Land,  pt.  2,  o.  1,  sec  6,  subd.  2;  Fenn  v.  Smart,  12  East,  448;  RoberU  t. 
Davep,  4  Bam.  ft  AdoL  664,  671;  Dwnp(yr's  Coot,  1  Smith's  L.  0.  108»  Am. 
notes;  Tai^lor  v.  Cedair  Rapids  etc  B.  B.  Co.,  26  Iowa,  871;  Adams  v.  Ore 
Knob  Copper  Co.,  4  Hughes,  698;  S.  C,  12  Bep.  166;  HamUt<m  v.  Knedtmd, 
1  Kev.  6a 

BSTATB  UFOK    CklNDITION   SUUIQirXlfT,  HOW  DlTOTID   fOB    BrXAOB  Of 

GoNDinov.— 1.  Bs-eastr^f  for  Condidom  Broken.— -At  common  Uw,  as  already 
indicated,  the  inflexible  rule  was  that  an  estate  of  freehold  granted  upon  con- 
dition subsequent  could  not  be  divested  for  a  breach  of  the  condition,  except 
fay  entry  for  condition  broken,  or  by  continual  daim  where  an  entry  is  impoe> 
sible,  and  the  reason  was  that  as  such  an  estate  could  commence  only  by  livery 
of  seisin,  if  granted  away,  it  oould  not  be  resumed  without  a  resumption  of 
the  seisin  by  entry:  Co.  Lit  218  a;  2  Wash.  Real  Ftop.  12,  13, 16;  Leake's 
Law  of  Plop,  in  Land,  pt.  2,  c.  1,  sec  6,  subd.  2;  Dumpor*s  Ccue,  1  Smith's 
L.  C.  104,  Am.  notes;  ChaHer  v.  Chalher,  6  Am.  Dec  206;  Ih>st  v.  BtU- 
Ur,221d.  l^dillvbbardY.  Hubbard,  VJJAjbm.  ISS;  Memphis  eU,  B.B.Co.r. 
Neighbors,  61  Min.  412;  Warner  v.  BenneU,  31  Conn.  477;  Adams  v.  Ore 
Knob  Copper  Co.,  4  Hughes,  193;  S.  C,  12  Rep.  166;  Ruch  v.  Boek  isUmd,  07 
U.  S.  693,  and  other  cases  cited  in  the  preceding  paragraph.  And  the  rule 
remained,  notwithstanding  the  fact  that  Uvery  of  seisin  was  early  dispensed 
with:  Adams  v.  Ore  Knob  Copper  Co.,  supra.  And  it  still  continues,  at  least 
in  theory,  although,  generally,  as  we  shall  presently  see,  an  action  of  eject- 
ment, or  other  action  founded  upon  a  presumption  or  confession  of  entry,  has 
been  adopted  as  a  mode  of  determining  an  estate  upon  condition  for  breach  oi 
the  condition.  Li  some  of  the  states,  an  actual  entry  is  still  required,  where 
the  grantor  is  not  already  in  possession:  TaUman  v.  Snow,  25  Mc  342;  Mar- 
wiek  V.  Andrews,  25  Id.  625;  Osgood  v.  AbboU,  58  Id.  73;  JeweU  v.  Berry,  20 
N.  H.  40;  BoUins  v.BUep,  40  Id.  9.  An  action  of  disseisin  ii  held,  in  ChaU-er 
V.  Chalksr,  6  Am.  Dec  206,  not  to  be  a  sufficient  substitute  for  an  actual  en- 
try. And  in  Sperry  v.  Sperry,  8  N.  H.  477i  it  is  held  that  a  writ  of  entry 
will  not  lie  in  such  a  case,  without  an  entry  for  broach  of  condition.  In 
Hamilton  v.  Kneeland,  1  Nev.  40,  it  is  said  that  the  reason  of  the  nile  re- 
quiring a  re-entry  for  condition  broken  does  not  exist  in  that  state,  and  that 
therefore  the  rule  has  ceased,  and  a  demand  before  suit  is,  at  most,  all  that  ia 
necessary.  So  in  Clark  v.  IIoUoh,  57  Ind.  564.  Antl  in  Sperry  v.  Pond,  24 
Am.  Dec  296,  it  is  held  that  either  entry  or  demand  b  sufficient  to  revest  the 
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•ttoto  on  breMli  ol  oonditkn,  mod  that  biiaging  vol  tMxm  is  «  taflBcient  da- 
DUuuL  Where  the  etate  ie  the  giBiitor  of  lead  in  fee,  upon  ooaditioD  sabee* 
quent,  it  is  held.  In  PtopU  ▼.  Brown,  1  Oai.  420^  that  iatmsijoii  lor  a  forfeitiife 
will  not  lie  before  office  fonndt  that  the  prooeedisg  ie  beaed  on  aotoai  poe> 
eeenon,  and  that  the  state  oaa  not  aoqnire  seisin  or  possewion  lor  conditioB 
broken,  except  by  matter  of  reoord.  See  also  StkuMberg  r.  HarrimoM,  21 
Wall  44. 

2.  Beaer9atiamqfBi0klqfIhiiirfUtk$I>eedi»UnH€eet&aryU^ 
or  bis  heirs  or  representatires  the  right  to  eater  for  a  breach  of  a  condition 
subsequent  in  a  conveyance  ci  a  freehold  estate:  Gray  t.  Blanekardt  8  Pick. 
284;  Jack9on  t.  AUen^  3  Cow.  220;  TKoma»  t.  i20O0nf,  47  Me.  500;  WaUen 
▼.  Bredin,  70  Fa.  St.  28S.  A  right  of  entry  is  implied  in  an  ezprees  condi- 
tion subsequent  in  such  a  conveyance. 

8.  Cframtor  ia  Pomeuion  i$  moi  Requind  to  JIah$  Formal  Bnirf  lor  condi- 
tion broken,  in  order  to  revest  the  estate  in  himself i  Froti  v.  Hatfer,  22  Am. 
Dec  190;  Thompmm  v.  Thampmmt  0  Ind.  823;  Taylor  v.  Cedar  Bapid»  efe. 
B,  B.  Co.,  26  Iowa,  871;  X;fiieol»  ete.  Bank  v.  Drummtmd,  6  Mask  821;  ffmb- 
bard  v.  Hubbard,  07  Id.  188;  BoOina  v.  Bite^,  44  K.  H.  9;  HanUlUm  v. 
EUhU,  5  Serg.  ft  R.  875;  Adams  v.  Ort  Knob  Capper  Co,,  4  Hughes,  589; 
8.  C,  12  Bepw  168.  As  where  a  grantor  of  a  right  of  way  for  a  raUroad  upon 
condition  subsequent  remains  in  possession,  and  there  is  a  breach:  Taylor  v. 
Cedar  Bapids  etc.  B,  B.  Co,,  25  Iowa,  371.  In  WWard  v.  ffenry,  2  N.  H. 
120,  it  is  held  that  a  grantor  in  possession,  in  order  to  avail  himself  of  a 
forfeiture  for  breach  of  condition  subsequent,  must,  by  some  express  claim 
or  unequivocal  act,  manifest  an  intent  to  hold  for  the  forfeiture.  But  in 
Adama  v.  Ore  Knob  Copper  Co.,  4  Hughes,  588;  S.  C,  12  Bep.  166,  it  is 
held,  that  the  estate  immediately  revests  in  such  a  case  upon  a  breach  of  the 
condition,  unless  the  grantor  does  some  act  indicating  an  intent  to  waive  the 
forfeiture.  If,  without  any  claim  to  hold  for  condition  broken,  he  in  any 
manner  recognizes  the  condition  as  still  subsisting,  the  forfeiture  is  waived: 
Hubbard  v.  Hubbard,  97  Mass.  188.  But  if  upon  a  breach  of  condition  the 
grantor  in  possession  notifies  the  grantee  to  quit  possession,  it  is  equivalent 
to  an  actual  entry:  Frost  v.  Butler,  22  Am.  Dec.  199. 

4.  Whal  ConstUuUs  Sufficient  Entry,— **There  can  be  no  doubt,"  say  the 
learned  American  annotators  of  Smith's  Leading  Cases,  in  their  note  to 
Dumpor*$  Caee^  1  Smith's  L.  C.  107,  **that  to  constitute  a  legal  entry  in 
avoidance  of  an  estate  when  an  entry  is  necessary,  there  must  be  an  intent 
to  enter  for  the  purpoee  of  taking  actual  or  constructive  possession  of  the 
land,  and  not  merely  for  that  of  making  a  demand  on  the  tenant:  Boven  v. 
Bowen,  18  Conn.  585;"  or  for  other  purposes  unconnected  with  the  breach: 
HoUjf  v.  Brown,  14  Id.  255.  "  For,"  say  they,  "if  the  law  were  not  so,  a 
mere  visit  or  an  accidental  trespass  might  subsequently  be  construed  as  an 
entry."  And  this  is  nnquestionably  sound  law.  Turning  cattle  on  unin- 
closed  land,  as  a  means  of  access  to  adjacent  land,  is  not  a  good  re-entry  for 
condition  broken:  GvUd  v.  Richards,  IG  Gray,  309.  And  where  the  grantors, 
being  the  parents  of  the  grantee,  have  subsequently  gone  on  the  land  to 
reside  with  the  grantee,  who  afterwards  leaves  the  land  for  long  iotervals, 
the  father  remaining  in  control,  in  ejectment  brought  after  the  letter's  death, 
by  his  administrator,  evidence  of  the  decedent's  declarations,  acknowledging 
the  grantee's  title,  and  disclaiming  title  in  himself,  is  admissible  to  show 
that  there  has  been  no  entry  for  a  forfeiture:  Drew  v.  Baldvoin,  48  Wis.  5'29. 
But  a  formal  entry  in  the  presence  of  witnesses,  with  notice  of  the  breach  to 
the  grantee,  is  sufficient  to  revest  the  estate:  Bouell  v.  Jewett,  60  Me.  293. 
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And  re-«iiti7  ^^^  posting  of  notioea  on  the  land  is  alao  lafBoient:  Swott  t. 
OUmr,  61  Oft.  24S. 

6.  BtUry  Be^mvetU  ChrantorwUhhU  Fimner  EdaUbkihibpni^^ 
all  intermediate  oharget  and  inoombranoes  upon  the  land,  to  that  the  grantor 
or  other  person  exercising  the  right  of  entry  b  eeiMd  of  the  same  estate  as 
before  the  grant:  Leake's  L.  of  Prop,  in  Land,  pt.  2,  c.  1,  see.  6,  snbd.  2; 
ScoUv.Stipe^  I2Ind.74;  TKonuu  v.  Becord,  47  Me.  500;  BarUeUY.JoneB^90 
l'\.  246;  Bariser  t.  CM,  86  N.  H.  344.  The  re-entry  therefore  vests  the  com- 
plete title  in  the  grantor,  as  against  a  creditor  of  the  grantee  claiming  nndar 
a  levy  of  execution,  unless  there  is  collasion  between  the  grantor  and  grantees 
Thamaa  ▼.  Becord,  tupra.  The  whole  legal  and  equitable  title  is  revested 
in  the  grantor,  or  Us  heirs,  by  such  re-entry:  JMan  ▼.  Mayor  of  BaltimctB, 
i  QiU,  394.  Kor  does  it  affect  the  matter  that  the  grantee  has  paid  the 
value  of  the  land  in  removing  an  incumbranoB:  BoweU  v.  JeweU^  71  Me.  406L 
And  where  after  such  re-entry  the  grantor  collects  rent,  and  by  a  new  agreement 
the  grantee  is  afterwards  permitted  to  perform  the  condition,  he  can  not, 
without  an  express  promise,  recover  from  the  grantor  rent  so  collected  by 
him:  BartleU  v.  Jones,  $upra.  At  common  law,  if  the  land  is  limited  for  a 
particular  eitate  with  remainders  subject  to  a  condition,  an  entry  for  condi- 
tion broken  cuts  off  the  remainders,  because  they  depend  upon  the  seisin  ol 
the  particular  estate;  not  so  as  to  executory  devises  and  springing  uses: 
Leake's  L.  of  Prop,  in  Land,  pt.  2,  c.  1,  sec,  6,  subd.  2.  But  this  relates 
particularly  to  conditions  in  devises. 

6.  JS^etmerU  or  Writ  o/EiUry/or  Condition  SitMben.— The  prevailing  doc- 
trine founded  either  upon  express  statutory  provisions,  or  upon  the  implied 
or  express  confession  of  lease,  entry,  and  ouster  in  the  action  of  ejectment, 
is  that  an  actual  entry  for  condition  broken  is  no  longer  necessary  in  cases  of 
this  kind,  but  that  ejectment  will  lie,  either  after  a  demand  of  possession  or 
without  demand  or  notice:  Jackaon  v.  Topping,  19  Am.  Dec.  615;  NieoU  v. 
Hew  York  etc  B.  B.  Co.,  12  N.  Y.  121;  Van  Bensaelatr  v.  BaU,  19  Id.  100| 
Hotford  V.  Balkurd,  39  Id.  147;  Cruger  v.  McLawry,  41  Id.  219;  Plumb  v. 
TubU,  Id.  442;  2  Alb.  L.  J.  29;  Clark  v.  HolUm,  57  Ind.  564;  8coU  v.  Stipe, 
12  Id.  76;  Herehman  v.  Herehman,  63  Id.  451;  Indianapolie  etc  B.  B.  Co.  v. 
Hood,  66  Id.  680;  Comelhu  v.  Ivins,  26  N.  J.  L.  J.  (2  Dutch.)  376;  Bear  v. 
Whieler,  7  Watts,  144;  Bveh  v.  Bock  Idamd,  97  U.  S.  693;  CoweU  v.  Colorado 
Springe  Co. ,  3  CoL  82;  S.  C. ,  100  U.  S.  55;  S.  C. ,  9  Bep.  .33;  S.  C,  20  Alb.  L.  J. 
487;  Dwnpot^e  Caee,  1  Smith's  L.  C.  108,  Am.  notes.  And  in  such  action  the 
defendant  is  estopped  to  deny  the  title  conveyed  by  the  deed  under  which  he 
took  possession:  Cowell  v.  Colorado  Springs  Co.,  supra.  In  Massachusetts 
also^  under  the  statutes,  an  actual  entry  for  condition  broken  is  no  longer 
necessary,  but  a  writ  of  entry  may  be  maintained  without  it:  Austin  v.  Cam- 
hridgepori,  21  Pick.  215;  Hubbard  v.  Hubbard,  97  Mass.  188. 

7.  Equity  Never  Lends  its  Aid  to  Bhiforet  a  Forfekure  for  breach  of  condi- 
tions subsequent  in  a  deed:  2  Wash.  Real  Prop.,  4th  ed.,  17;  IKomer  v.  Ben- 
nett,  31  Conn.  478;  Michigan  StaU  Bank  v.  Hastings,  41  Am.  Dec.  648| 
Michigan  State  Bank  v.  Hammond,  1  Doug.  (Mich.)  627.  So  even  though 
the  aid  of  equity  is  sought  on  the  special  ground  of  removing  a  doud  on  the 
title:  Memphis  etc.  B.  B.  Co.  v.  Neighbors,  61  Miss.  412.  But  in  California 
It  is  held  that  where  the  grantor  of  an  estate  upon  condition  subsequent  is  in 
poesession  at  the  time  of  a  breach,  he  may  maintain  a  suit  to  remove  a  cloud 
upon  his  title,  or  to  compel  a  conveyance  under  section  1109  of  the  civil  code, 
providing  for  a  reconveyance  where  a  title  under  a  deed  is  defeated  by  breaofa 
of  a  condition  subsequent  therein:  Liebrand  v.  Otto,  66  CaL  242.     It  is  weU 
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wttifid,  bowoTer,  that  equity  has  jurisdiction  to  relieve  against  a  forfaitara 
at  law  for  Imaoh  of  condition  rabsequcnt,  and  to  decree  compeoBatioQ  in  Hi 
■tead,  where  the  breach  haa  not  been  willfnl:  2  Wash.  Real  Prop.  17;  Laake'e 
Law  of  Prop,  in  Land,  pt.  2,  c.  I,  aeo.  6,  aubd.  3;  Marteick  t.  Andnw,  25 
Me.  626;  BdkUhem  v.  AnniB,  40  N.  H.  34;  Carpenter  y.WeatooU^  4  R.  L  225| 
Henry  v.  TnpptTf  20  Vt.  358.  This  ia  in  atrict  accord  with  the  «m^'»*J  doc- 
trinea  of  equity  as  to  disfavoring  forfeitarea  and  penaltiea. 

IVho  mat  ExxEcm  Right  of  DsFSATiiro  Estate  fob  Breach  of  Gov- 
oinoif. — At  common  law  a  condition  anbaequent  can  be  i east  fed  In  a  deed 
only  to  the  grantor  or  leaaor  and  hia  heirs,  and  where  the  eondttion  ia 
broken^  only  the  grantor  or  hia  heirs,  or,  in  caae  of  a  corporation,  the  saooaa- 
aora  of  the  grantor,  can  enter  to  defeat  the  eatate,  or  take  advantage  of  the 
forfeitare  in  any  other  manner:  Co.  Lit.  214  a,  379  a;  2  Waah.  Real  Prop., 
4th  ed.,  13;  Leake*a  Law  of  Prop,  in  Land,  pt.  2,  c  1,  sec.  6,  aubd.  2;  Dmnp- 
or'8  due,  1  Smith'a  L.  C.  108,  Am.  note;  Daugal  v.  fVyfr,  22  Am.  Dec.  458 
Sehuieiiberg  v.  Harrimnn,  21  WalL  44;  Ruck  v.  Book  Idamd,  07  U.  8.  006 
Hooper  v.  CmwUngB,  45  Me.  350;  King't  Chapel  v.  Pelham,  9  Mass.  601 
Parker  v.  NtchoU,  7  Pick.  Ill;  fTtnn  v.  Cole,  Walk.  (Miaa.)  110;  Dewey  v 
WiUitwu,  40  N.  H.  222;  UnderhiU  v.  Saraloga  ete.  B.  B.  Co.,  20  Barb.  456; 
NieoU  V.  New  York  etc.  B.  B.  Co.,  12  Id.  460;  S.  C,  in  court  of  appeals,  12 
K.  Y.  121;  Poet  v.  Weil,  8  Hnn,  418;  VermotU  v.  Society /or  PrapofftUion  qf 
Chepel,  2  Paine'a  C.  C.  545.  A  atranger  or  trespasser  can  not  avail  himself 
of  a  breach  of  the  condition,  or  take  advantage  of  It  In  any  way:  BuckeUw  ▼• 
Ml^iell,  5  Cat.  108;  Stnith  r.  Bramian,  13  Id.  107;  NorrU  ▼.  ifKaer,  20  Ga. 
663;  Boyer  v.  Treesler,  18  Ind.  321.  And  the  grsator'a  right  of  entry  ia  not 
aaaignable  at  common  law:  2  Waah.  Real  Prop.,  4th  ed.,  13;  Leake'a  Law  of 
Prop,  in  Land,  pt.  2,  c.  1,  sec.  6,  anbd.  2;  Dumpor^s  Caae,  I  Smith*a  L.  G. 
108.  Am.  note;  NicoU  v.  K<  w  Tori  etc,  B.  B.  Co.,  12  N.  Y,  121;  Van  Beno^ 
eelaer  v.  Ball,  10  Id.  100;  Van  Beneeelaer  v.  BarrUkger,  89  Id.  0;  mot  v. 
Boston  etc  B.  B.  Co.,  12  Allen,  141;  SotOkard  v.  Central  B.  H,  Co.,  26  N.  J. 
L.  (2  Dutch.)  13;  ComOim  v.  Ivm»,  Id.  876;  Bwck  t.  Bock  laUmd,  07  U.  8. 
606.  It  aeema  however  that  for  a  breach  of  a  condition  in  law,  or  an  im- 
plied condition  annexed  by  law  to  the  eatate  oonveyed,  an  alienee  of  the 
lessor  might  exercise  the  right  of  entry;  2  Wash.  Real  Prop.,  4th  ed.,  13. 
And  by  statute,  32  Hen.  VIIL,  c.  34,  the  principles  of  which  hanre  been 
adopted  by  statute  or  recognised  as  part  of  the  common  law  in  many  of 
the  states,  a  right  of  entry  upon  a  grant  or  leaae  for  life  or  years,  where 
there  ia  a  reversionary  interest  in  the  grantor,  with  a  reservatioo  of  rent, 
could  be  taken  advantage  of  by  an  aaaignee  of  the  grantor:  2  Waah.  Real 
Prop.  14;  Leake'a  Law  of  Prop,  in  Land,  pt.  2;  c.  1,  sec  6,  subd.  2;  NieoU 
V.  New  York  etc  B.  B.  Co.,  12  K.  Y.  121;  Van  Benenelaer  v.  BaU,  10  Id. 
100;  HamUton  v.  Kneeland,  1  Nev.  40.  So  upon  a  conditional  grant  in  fee 
reserving  a  perpetual  annual  rent:  Van  Beneaeiaer  v.  Barrtnger^  30  N.  Y.  0. 
But  the  statute  of  fieniy  VIII.  did  not  affect  grsnts  In  fee  reserving  no 
rent  or  reversionary  interest  in  the  grantor,  nor  were  such  grants  affected  by 
the  New  York  statute  founded  on  that  of  Henry  VUL,  but  the  interest 
of  a  grantor  in  fee,  being  a  mere  possibility  of  reverter,  remained  nannumgn- 
able  as  at  common  Uw:  NkoU  v.  New  York  etc  B.  B.  Co.^  12  N.Y.  121;  Van 
Beneaelarr  v.  Bail,  10  Id.  100.  A  contrary  view  of  the  statute  of  Henry  VUl. 
seems,  however,  to  have  been  taken  in  HamUton  v.  KnoeUmd,  1  Nev.  40l 
where  it  is  apparently  construed  to  apply  to  all  grants  upon  condition  subse- 
quent. By  statute  of  8  and  9  Vict,  c.  106,  sec.  6,  "a  right  of  entry,  whether 
immediate  or  future,  and  whether  vested  or  contingent,  may  be  diapoeed  of 
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by  deed:*  Laeke't  Law  of  Prop,  in  Land,  pt.  2»  c.  1,  aeo.  8,  snbd.  2.  In  New 
Jeney  rights  of  entry  for  oondition  broken  were  made  aarignable  by  ttatnte 
in  1861:  Southard  r.  Central  B.  R.  Co.,  26  K.  J.  L.  (2  Dutch.)  13;  Cornelius 
T,  Ivins,  Id.  370.  The  point  aa  to  whether  or  not  a  right  of  entry  for 
oondition  broken  can  be  made  the  subject  of  inyolnntary  aasignment  by  sale 
on  execution  does  not  leem  to  have  been  expressly  dedded.  It  is  said« 
however,  in  Leaek  v.  Leaehf  10  Ind.  274,  to  be  doubtful  whether  the  grantor 
in  such  a  case  has  aoy  interest  which  can  be  sold  on  execution.  We  think 
It  dear,  upon  prindple  as  well  as  from  analogy  to  other  like  cases,  that  he 
has  ttotb  Contingent  interests  and  mere  possibilities  are  not  the  subject  of 
levy  and  sale:  Freem.  Ex.,  sec  178. 

The  reason  given  for  the  rule  that  a  right  of  entry  was  not  assignable  at 
common  law  was  '*for  avoiding  of  maintenance,  suppressing  of  rights,  and 
stirring  up  of  suits,"  which  would  follow  if  parties  were  permitted  **  to  grant 
before  they  be  in  possesuon:"  Co.  Lit  214  a;  Sice  v.  Boeton  etc.B.B.  Co.,  12 
Allen,  14;  OuUd  v.  Bieharde,  18  Gray,  309.  The  same  reason  does  not  hold 
in  ease  of  devises,  and  it  is  held  that  the  interest  of  the  grsntor  of  an  estate 
upon  condition  subsequent,  before  entry  for  breach  of  the  oondition,  is  devis- 
able^  and  passes  to  the  residuary  devisee  of  the  grantor  rather  than  to  his  heir* 
Harden  v.  Stoughton,  6  Pick.  628;  Austin  v.  CambridgepoH,  21  Id.  216 
Kenner  v.  American  Ccviraet  Co,,  0  Bush,  202.  But  in  New  Jenoy  it  is  held 
that  such  interests  are  not  devisable  except  by  virtue  of  the  statute  of  March 
14,  1861,  antiiorizing  devises  thereof:  Southard  v.  Central  B.  B.  Co.,  26  N.  J. 
L.  (2  Dutch.)  13;  Comeliue  ▼.  Ivine,  Id.  378.  Where  a  grant  is  made  by  the 
government  upon  oondition  subsequent,  as  in  case  of  a  grant  of  land  to  aid  in 
the  construction  of  a  railroad  upon  condition  that  if  the  road  is  not  completed 
within  a  given  time  the  land  shall  revert,  upon  a  breach  of  the  condition  the 
government  only  can  take  advantage  of  it  by  Judicial  proceedings  in  the 
nature  of  an  inquest  of  office,  or  by  a  legislative  assertion  of  title:  Sehulen- 
herg  v.  Harriman,  21  WalL  44    See  also  People  v.  Broun^,  I  Cat  428. 

VAUomr  ov  Conditioms  Subaeqitjuit  of  Vabioub  Kams,  and  especially 
of  oonditious  in  restraint  of  alienation,  is  discussed  in  the  note  to  Jachon  v. 
Sckuin,  0  Am.  Dec.  200.  A  condition  to  keep  a  sawmill  and  gristmill  doing 
business  on  the  premises,  is  valid:  Sperry  v.  Pond,  24  Id.  298.  Provisions 
for  the  grantor's  maintenance  by  the  grantee  constitute  conditions  subsequent, 
when  and  when  not:  See  JacJuon  v.  Topping,  19  Id.  616;  Taylor  v.  Lanier, 
0  Id.  600;  Poumal  v.  Taylor,  34  Id.  726.  The  prindpal  case  is  dted  and 
followed  on  this  point,  in  flerahman  v.  Serehman,  83  Ind.  461,  dting  also 
Uamhne  v.  Lawrence,  8  Blaokf.  268,  and  Hefner  v.  TouM,  Id.  466.  The  case 
is  dted  as  authority  upon  the  subject  of  conditions  subsequent  generally  in 
nearly  all  the  Indiana  cases  referred  to  in  this  note.  It  is  dted  also  in  Buch 
V.  Bock  Idamd,  97  U.  S.  893,  to  the  point  that  a  breach  of  a  oondition  subse- 
quent wiU  not,  of  itself,  divest  a  grantee's  title.  And  in  Btamehard  v.  DetroU 
etc  B.  B.  Co,,  81  Mich.  61,  it  is  referred  to  with  a  laige  number  of  other 
caasi  as  Ulnstrating  the  distinction  between  conditions  and  covenants  In  deeds^ 
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Oahbbil  V.  Doe  ex  debc.  Rose. 

[•  BlUfOSffOSD,  140.) 

No  Faktioulab  Form  of  Wouw  n  NflonsART  to  Coyrxr  BsAurr;  any 
wordi  denoting  an  Intent  to  tnntfer  the  title  are  eaffidentb 

Words  <*Mortoaqr,  Amiov  Over,  and  TRAirsreR*'  arr  SufnomiT  to 
CoNVZT  a  legal  estate  in  land. 

IfORTGAOI    18    NOT    UaORIOUS   WhICH     STIFOLATRB    lOR   FlTR    PER    CwSSt 

Damaou,  besides  the  l^gal  interest,  apon  a  sale  of  the  premisei,  if  the 
debt  it  not  paid  at  maturity,  the  damages  being  in  the  natore  of  a  pen- 
alty for  want  of  pnnetoality. 

If  ORTGAOB  18  NOT  MaDB  UsORIOITB  RT  StIPULATIOIT  VOR  BbASORARLR  CoM- 

pRNSATiox,  beyond  lawful  interest,  for  extra  trouble  and  expense  by  tlM 
mortgagee  in  selling  the  land  in  ease  of  default. 

Ebbob  to  Union  county.    The  opinion  states  the  case. 

J,  8.  Beidf  J.  Yaryan^  and  J.  8.  Neurman^  for  the  plaintiflji  in 
error. 

J.  Ryman  and  J.  B.  SleUh,  contra. 

By  Court,  Dkwet,  J.  Ejectment  on  the  demise  of  Bose  ftgainst 
Edward  Gtambril  and  Trayerse  Gambril.  Plea,  not  guilty;  trial 
bj  the  court;  and  judgment  for  the  plaintiff.  The  material  evi- 
dence adduced  on  the  trial  was  as  follows:  1.  A  deed  from  Ed- 
ward Gambril  to  one  Williams  for  the  premises  in  question, 
dated  January  6,  1837.  The  deed  commences:  '^I,  Edward 
Ghimbril,  of,  etc.,  do  hereby  mortgage,  assign  over,  and  trans- 
fer to  George  Williams,  of,  etc.,  for  his  use  and  benefit,"  etc. 
(the  land  in  question),  **  to  secure  the  payment  of  the  sum  of 
eighty  dollars  and  twenty-five  cents,  in  twelve  months  from  the 
date,  with  ten  per  cent,  interest  thereon.  And  I  do  agree  thai 
said  land,  and  all  my  right,  title,  interest,  and  claim  therein, 
may  be  exposed  to  sale,  if  such  principal  and  interest  be  not 
paid  at  the  time  the  same  shall  become  due,  to  satisfy  said  prin- 
cipal and  interest,  with  five  per  cent,  damages  thereon,  and  all 
costs."  2.  A  quitclaim  deed  from  Williams  to  the  lessor  of  the 
plaintiff  for  the  premises  in  question,  dated  in  1842.  8.  Admis- 
sion of  possession  by  the  defendants  at  the  commencement  of 
the  action.  4.  A  mortgage  from  Edward  Gambril  to  Traverse 
Gambril,  dated  November  13, 1841. 

It  is  contended  by  the  plaintiffs  in  error,  that  the  mortgage 
from  E.  Gambril  to  Williams  contains  no  words  of  conveyance 
of  the  legal  estate;  and  that  it  is  void  for  usury.  We  do  not 
think  that  either  of  these  objections  can  be  sustained.  tSo  par- 
ticular form  of  words  is  necessary  to  effect  a  conveyanf*^  of  real 
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estate.  Any  words  which  denote  the  intention  of  the  parties  to 
a  deed  to  transfer  the  title  from  one  to  the  other,  are  sofficient 
to  make  a  conveyance:  2  Bl.  Oom.  298;  4  Eenf  s  Com.  460,  et 
seg.;  Bridge  ▼.  WeQin^^^  1  Mass.  219.  An  assignment  is  a 
transfer  of  real  or  personal  property,  and  may  be  of  lands  in 
fee  simple:  1  Jac.  Diet.  189;  1  Toml.  Diet.  106.  We  can  not 
doubt  that  the  parties,  by  the  use  of  the  words  '*  mortgage,  as- 
sign over,  and  transfer,"  etc.,  designed  to  convey  a  legal  estate 
from  E.  Gambril  to  Williams  to  the  land  in  question,  as  a 
security  for  the  debt  named  in  the  deed.  The  estate  which 
passed  was  a  life  estate  in  Williams,  his  heirs  not  being  men- 
tioned. That  estate  passed  by  Williams'  quitclaim  deed  to  the 
lessor  of  the  plaintiff.  This  title  was  derived  from  Edward 
Gambril,  one  of  the  defendants,  and  of  course  must  prevail 
against  him;  and  it  is  good  also  against  Traverse  Ghtmbril,  the 
other  defendant,  as  it  is  older  than  the  deed  from  Edward  Ghtm- 
bril, under  which  he  claims  title. 

As  to  the  objection  of  usury  in  the  mortgage,  it  is  sufficient  to 
answer  that,  so  far  as  regards  the  ten  per  cent. ,  that  was  the  law- 
ful rate  of  interest  when  the  contract  was  made;  and,  so  far  as 
regards  the  five  per  cent,  damages  contingent  upon  the  sale  of 
the  premises  under  the  power  given  in  the  mortgage,  it  was  en- 
tirely optional  with  the  mortgagor  whether  he  would  pay  them 
or  not.  They  were  in  the  nature  of  a  penalty  for  the  want  of 
punctuality  in  paying  the  debt  when  due.  This  saves  the  con- 
tract from  the  taint  of  usuiy:  Wells  v.  OirUng,  1  Brod.  A  B. 
447.  Besides,  the  five  per  cent,  seems  to  have  been  intended  as 
a  compensation  for  the  trouble  and  costs  of  selling  the  mort- 
gaged premises  on  de&ult  of  the  mortgagor  in  paying  the  debt 
This,  we  think,  is  a  reasonable  stipulation  to  allow  compensa- 
tion for  extra  and  incidental  trouble  and  expense,  and  does  not, 
in  our  opinion,  render  the  contract  usurious:  Baynes  v.  Ih^,  16 
Ves.  120. 

The  judgment  is  affirmed  with  costs. 


What  Words  nf  Debd  SuFticum'f  to  Pass  Rkaxat  or  psrtloiilir 
HMrein:  See  HclUng$worth  v.  McDonald^  3  Am.  Bea  545;  Patterson  t.  Ckat- 
mak  13  Id.  208;  FngeU  ▼.  Nfxmey,  Id.  434;  MeWUUama  v.  Martm,  14  Id.  68S. 

TAxmo  Extra  Commissions  fob  Extra  Troublb,  whjbthkr  Usuriovi 
OR  KOT:  See  Fanning  v.  Dunham,  9  Am.  Deo.  283;  TroUer  v.  Curtis,  10  Id. 
211;  Ncurse  t.  Prime,  11  Id.  403,  and  note.  A  stipulation  in  a  bill  of  ex- 
change for  an  attorney's  fee  for  collecting  it  is  not  usarions,  and  such  fee  may 
be  collected  in  a  suit  on  the  bill:  f^rst  NaL  Bank  v.  CanaUey,  34  Ind.  149 
160,  citing  the  principal  case. 
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Halleb  v.  Pms. 


(8  Blaobiobii,  17ft.I 

FbHMXB  RaooTssT  U3a>nt  Obnsbal  Issue  nr  Ciun  fob  Obstbuctiov  ov 
WATIB0OUB8B  fa  itroog  bat  not  ooDclnaiTe  evidaiioe  of  the  plaintifrt 
right  in  another  Mtion  for  a  Mibeeqaent  injury  horn  the  aanie  obetmo* 
tion. 

That  PLAumFr^s  Dam  Obskbuots  KAViaATiov  is  No  Dnsimi  to  an  aotioa 
for  obstmoting  the  flow  of  water  to  his  milL 

Ebbob  to  Martin  county.    The  facts  are  stated  in  tbeopinioii. 
J.  8,  WaUSf  for  the  plaintifRs  in  eiror. 
G.  O.  Dunn  and  H.  L.  LivingaUm,  oonira. 

By  Court,  Dbwxt,  J.  Oase  for  obstructing  a  wateroomaa  to 
the  injury  of  the  plaintiff's  mill.  Plea  not  guilty.  Yerdict  and 
judgment  for  the  defendant  On  the  trial,  the  plaintifb  below 
gave  in  evidence  the  record  of  a  cause  between  them  and  the 
defendant  for  a  former  injuty  to  the  same  mill,  occasioned  fay 
the  same  obstruction.  The  plea  in  that  cause  was  the  general 
issue;  and  the  verdict  and  judgment  were  for  the  plaintiffis. 
They  then  asked  the  court  to  instruct  the  jury,  that  the  record 
of  the  former  cause  was  condusive  against  the  defendant  in  this 
action  as  to  all  matters  which  were  put  in  issue  on  the  first  triaL 
The  court  refused  so  to  instruct,  but  charged  the  jury  that  the 
record,  though  strong  evidence  for  the  plaintiflfs,  did  not  opexate 
as  an  estoppel  on  the  defendant,  was  not  conclusive  as  to  the 
plaintiff's  right,  and  might  be  rebutted  by  other  evidence. 

The  question  here  raised  is  not  free  from  difficulty,  and  has 
given  rise  to  a  contiariely  of  decisions  in  the  United  States. 
We  think,  however,  that  the  preponderance  of  authority  estab- 
lishes this  doctrine — ^that,  when  an  action  has  been  brought  for 
the  disturbance  of  a  certain  right,  and  a  verdict  obtained  for 
the  plaintiff  under  the  general  issue,  and  another  action  for  a 
subsequent  disturbance  of  the  same  right  is  commenced  between 
the  same  parties,  the  general  issue  being  pleaded,  the  first  re^ 
covexy,  though  strong  evidence  for  the  plaintiff  in  the  second 
action  to  sustain  his  right,  is  not  conclusive  against  the  defend* 
ant,  but  may  be  rebutted  by  other  evidence:  Miles  v.  Soae  et  at., 
5  Taunt.  705;  Evelyn  v.  Haynea^  cited  in  Ouiram  v.  Marewond^  3 
East,  846;  Hooper  v.  Hooper,  McGlel.  A  Y.  609,  quoted  in  9 
Harr.  Dig.  2801;  1  Ph.  Ev.  822,  828;  2  Stark.  Ev.  958;  StandiA 
V.  Parker,  2  Pick.  20  [18  Am.  Dec.  893];  Parker  v.  StandUh,  8 
Id.  288.    We  think  the  circuit  court  was  correct  in  the  instmo- 
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tion  giTen,  and  in  refusing  that  which  was  xejeoted.  We  do 
not  mean  to  say,  however,  that  when  a  precise  point  is  made  hj 
the  pleading,  and  found  by  the  verdict,  in  a  cause,  the  record, 
when  pleaded  as  an  estoppel,  or  given  in  evidence  when  it  can 
not  be  so  pleaded,  is  not  conclusive  as  to  the  same  point  in  an- 
other action  between  the  same  parties,  or  those  claiming  under 
them.  But  no  precise  point  is  made  when  both  actions  are 
tried  under  the  general  issue. 

The  court  also  instructed  the  jury,  that  if  they  believed  from 
the  evidence  that  the  plaintiff's  dam  obstructed  the  navigation 
of  the  stream  on  which  their  mill  stood,  in  that  part  of  it  de- 
clared navigable  1^  law,  they  could  not  recover.  We  think 
this  charge  was  wrong.  Whether  the  plaintiff's  dam  was  a 
public  nuisance  was  not  a  question  triable  in  this  cause.  It  is 
«  question  between  the  public,  or  some  individual  especially  in- 
jured, and  the  plaintifb,  and  must  be  tried  in  a  more  direct 
manner:  StUes  v.  Hooker^  7  Oow.  266. 

The  judgment  is  reversed  with  costs.    Oause  remanded^  etc. 

FoBMEB  RsooviBT  DT  ToBT,  OoNOLUSiVMMa  ov:  8m  Siamdiih  y.  Pat' 
ket^  13  Am.  Deo.  883,  and  the  note  thereto  oonsidering  this  rabjeot:  Bmri  v. 
SUmbwrgK  15  Id.  402;  Ca$ton  r.  Perry,  21  Id.  482;  QUchrist  v.  BaO,  34  LL 
460.  In  Rogen  v.  Stewart,  26  Id.  296,  it  ia  held  that  a  Judgment  for  ob- 
atmoting  a  way  is  a  bar  to  any  other  action  for  obetrooting  the  way  dazing 
the  aame  period.  The  doctrine  of  the  principal  oaae  as  to  the  admissibility 
and  effect  of  evidence,  in  an  action  for  distorbinga  private  right,  of  a  former 
recovery  in  another  aotion  for  distorbing  the  same  right,  is  approved  in  MUu 
T.  fPfa^ofe,  6  Ind.  469. 


OaBXESEL  V.   GAffTEBL. 

[8  BLAOKWaKD,  M0.1 

f^aoLAMAXumB  OV  Wm  abi  not  Evidkncb  aoainst  HusBAim,  as  a  gsB- 

endmle. 
DaoLABATiQHB  OF  WiVB  Who  IS  AoENT  FOB  HusBAND  by  ezpTsss  or  implied 

anthority,  are  evidence  against  him  if  made  within  the  scope  of  her  an- 

thority. 
<)irwTioN  wMjrA'iuut  WiFB  IS  AoBMT  OF  HuBBAUD,  SO  as  to  make  lier  deda- 

xations  evidence  against  him,  is  for  the  jnry. 
Wife  has  Imflixd  Authobitt  as  Aobnt,  wmatB   Susband  Abandobi 

Hkb  and  his  family,  leaving  them  upon  his  farm,  to  bind  him  by  hsc 

contract,  employing  her  adalt  son  to  work  on  the  farm,  and  hsr  declaim 

tions  are  admissible  to  prove  the  contract. 
IfiSDXBacTioir  or  Vbbdiot  is  Riobt  is  do  gronnd  of  revsrsaL 

Ebbob  to  Fountain  county.    The  opinion  states  the 
D.  and  8.  S.  Brier,  for  the  plaintiff  in  error. 
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O.  W,  Lttiumon  and  B.  C.  Oregory^  ctnUra. 

By  Court,  Dswet,  J.  This  was  an  action  bj  foreign  attach- 
ment in  favor  of  William  Casteel  against  Nathan  Casteel.  The* 
affidavit  and  declaration  make  a  demand  against  the  defendant 
for  the  necessaries  of  life  furnished  by  the  plaintiff  for  the  de- 
fendant's wife  and  family,  and  for  work  and  labor.  The  de- 
feuilaut  appeared,  and,  without  releasing  the  attachment,  pleaded 
the  general  issue  and  set-off.  Verdict  for  the  plaintiff  for  two 
hundred  and  seventy-fiye  dollars,  and  judgment  for  that  amount 
against  the  attached  property. 

It  ap})eared  in  eyidence  that  in  1835,  the  defendant  deserted 
his  family,  leaving  them  residing  on  sixty  acres  of  land,  a  por- 
tion of  which  was  cultivated;  that  his  family  consisted  of  his- 
wife  and  five  children — ^four  boys  and  a  daughter;  that  th& 
plaintiff,  the  eldest,  was  at  the  time  of  the  desertion  about  four- 
teen years  old,  and  the  youngest  about  two  or  three  years  of 
age;  that  no  means  of  supporting  the  family  were  left  except 
the  cultivation  of  the  land;  that  tiie  two  boys  next  in  age  to  the 
phiintiff  remained  with  the  fiunily  about  three  or  four  years,  and 
then  left  it;  that  the  wife  died  in  1845,  having  been  sick  and 
helpless  during  the  last  two  years  of  her  life;  that  the  plaintiff 
ecu  tinned  with  the  family  until  the  death  of  his  mother,  and 
labored  on  the  premises  nearly  all  the  time  for  the  supx)ort  of 
the  family,  having  cleared  six  or  eight  acres  of  land,  and  being, 
at  the  death  of  his  mother,  between  twenty-three  and  twenty- 
four  years  old;  that  his  services,  after  full  age,  were  worth 
about  one  hundred  and  thirty  dollars  a  year;  that  the  defend- 
ant never  returned  to  his  family,  or  aided  in  the  least  in  their 
support.  The  plaintiff  offered  in  evidence  the  declarations  of 
the  defendant's  wife,  tending  to  show  that  she  had  employed 
the  plaintiff  during  his  nonage,  and  afterwards,  to  work  on  th» 
defendant's  premises,  and  for  the  support  of  his  family.  The 
evidence  was  objected  to  but  admitted;  and  the  court  afterwarda 
refused  to  instruct  the  jury  to  disregard  it. 

The  court  charged  the  jury,  that  the  plaintiff  was  not  entitled 
to  recover  for  services  rendered  by  him  while  a  minor,  unless 
his  father  had  relinquished  his  claim  to  his  son's  services  and 
time;  and  that  the  father's  abandonment  of  his  wife  and  family, 
without  making  any  provision  for  their  support,  was  in  law  a 
release  of  his  right  to  the  time  and  services  of  his  son.  It  ia 
contended  that  the  court  erred  in  admitting  in  evidence  the 
declarations  of  the  defendant's  wife,  and  in  giving  the  latter 
part  of  the  above  charge. 
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It  is  in  genend  true,  that  the  declarations  or  admissions  of  the 
irife  axe  not  legal  evidence  for  or  against  her  husband;  but  there 
axe  exceptions  to  this  rule.  If  the  husband  has  expressly  or 
impliedly  made  his  wife  his  agent,  her  dechurations  or  admis- 
eionSy  in  regard  to  matters  within  the  scope  of  her  authority, 
axe  admissible  eviden^  against  him :  Emerson  v.  Blondfrn^  1  Esp. 
142;  Anderson  y.  Sanderson,  2  Stark.  204;  Clifford  v.  Burton,  1 
Bing.  199.  And  whether  the  wife  be  in  fact  the  agent,  b/ ex- 
press or  implied  authority,  is  a  question  for  the  jury:  Petty  y. 
Anderson,  8  Bing.  170;  Clifford  y.  Burton,  supra;  Plimmer  y. 
Sdls,  8  Ney.  &  M.  422.  We  think  it  was  competent  for  the  jury 
to  infer  from  the  facts  of  this  cause,  that  the  defendant  did  au- 
thorize his  wife  to  procure,  on  his  responsibility,  the  labor  of 
the  plaintiff,  after  he  was  of  age,  in  cultivating  the  defendant's 
land  for  the  support  of  his  family.  It  was  the  duty  of  the  de- 
fendant to  provide  for  his  wife  and  youDg  children;  and  when 
regardless  of  that  duty,  he  entirely  abandoned  them,  his  wife  be- 
eame  the  natural  head  of  the  family.  As  he  thus  devolved  upon 
her,  at  least  morally,  the  duties  which  he  himself  was  legally 
bound  to  discharge,  it  is  no  more  than  a  fair  presumption  that 
he  conferred  upon  her  the  authority  necessary  for  the  perform- 
ance of  those  duties.  The  cultivation  of  the  small  farm  on 
which  the  family  was  left,  was  the  most  obvious  and  indeed  the 
only  means  to  which  the  wife  could  resort  for  their  supx)ort;  and 
the  jury  had  the  right  to  consider  her  as  authorized  by  her  hus- 
band, to  .procure  its  cultivation  by  hired  labor.  It  has  been  held 
in  Connecticut,  that  a  husband,  who  entirely  abandoned  his  wife 
and  children,  leaving  her  in  charge  of  a  boarding-house,  with 
no  other  means  of  sustaining  the  family,  was  bound  by  her  con- 
tracts made  in  the  course  of  her  business:  Botch  v.  MUes,  2  Conn. 
638.  In  New  York,  it  is  considered  that  a  wife,  in  the  absence 
of  her  husband,  has  a  general  authority  to  exercise  the  usual 
and  ordinary  control  over  his  property  (no  other  agent  being 
appointed  for  that  purpose),  and  may  hire  it  out:  Church  v.  Lan- 
ders, 10  Wend.  79.  We  think  the  court  committed  no  error  in 
admitting  the  declarations  of  the  defendant's  wife,  respecting 
her  employment  of  the  plaintiff  to  labor  on  the  premises  of  the 
defendant. 

Whether  the  court  erred  in  instructing  the  jury^  that  the  de- 
fendant's abandonment  of  his  family  was  a  relinquishment  of 
his  right  to  the  services  of  the  plaintiff  while  a  minor,  it  is  not 
neoessaxy  to  decide,  for  allowing  the  charge  to  be  wrong,  it 
oould  have  no  effect  upon  the  verdict.    The  proof  was,  that  the 
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servioes  rendered  by  the  plaintiff  after  full  age,  were  worth  more 
than  the  jury  gaye  him.    We  have  frequently  decided  that  {h» 
misdirection  of  the  court,  if  the  Terdict  be  right,  is  not  a  good 
cause  for  rereraing  a  judgment. 
The  judgment  is  affirmed  with  costs. 

DacLABAnoKS  or  Wnn  Aa  EnnnrcB  AOAnrsr  Husbavd:  See  Hmmt$  r. 
Klffd^  86  Am.  Deo.  420;  Brtnxm  v.  Las^eUe, 38  Id.  135;  Magr.  LiUk,  Id.  707. 
Wbere  a  wife  haa  been  expressly  or  impliedly  oonstitated  agent  for  her  hns- 
bend,  her  decUnllons,  within  the  scope  of  the  agenoy,  are  nnqnestionably 
admianUe  In  evidenoe  against  him:  Bevhu  r.  Clin^B  AdmW^  21  Ind.  44;  Un- 
derwood V.  IMtUm^  44  Id.  75,  citing  the  principal  case. 

Powm  OF  Wm  vo  Botd  Uosbamd  as  Aoiht,  Bxisib,  whin,  and  Ex- 
tint  OF:  8ee  Benjaamti  v.  Ba^andn,  39  Am.  Dea  384;  Mher  ▼.  Emermni,  42 
Id.  632;  Often  ▼.  Sperrp,  Id.  519,  and  the  notes  thereta  A  wife,  acting  aa 
agent  for  her  hnsband,  may  nndoabtedly  bind  him  by  a  wuver  of  iiregnlari- 
tles  in  attachment  proceedings  against  him,  triiare  it  is  within  the  scope  of 
her  agency:  Z>tiii»  v.  Croeier,  22  Ind.  328. 

BBBONaous  iNBTRUonoNB,  IF  VsRDiOT  OoBBBOT,  are  no  gronnd  for  a  new 
trial  or  rsrenal:  See  the  note  to  Amutrong  t.  Kdik,  20  Am.  Dec  134,  dia- 
cQSsing  this  anbjeot.  Where  a  verdict  is  warranted  by  the  evidence  of  the 
weight  and  credibility  of  which  the  jury  are  the  ezdnaiva  Jndgea— the  Jndg- 
ment  will  aol  be  verened:  Skmoimin  ▼.  Hoover^  85  Ind*  415^  oitii^  tiie  priaoi- 


Babneit  v.  GoiNoa 

[6  BLAOXloaD,  384.] 

BaniMMEKT  BRWSSN  HuBBAND  AND  Wm  AFisB  MAaBTHM,  IMf  made 
for  a  reasonable  consideration  in  valae,  is  good. 

Land  Pubchabid  bt  Husband,  but  Convkybd  to  Wifb,  is  hbb  Sbfabasb 
Bratb,  and  can  not  be  reached  in  equity  by  a  jadgment  creditor  of  the 
hnaband,  whoee  claim  acomed  after  payment  for  the  land,  but  before  oca- 
▼eyance,  where  each  porohase  and  conveyance  are  made  ftona  jCde,  pnraa> 
ant  to  a  prior  agreement  on  the  hnsband's  part,  made  in  consideradon  of 
the  wife's  allowing  him  to  sell  for  his  own  nse  certain  separate  estate  of 
hers  of  equal  value. 

Ebbob  to  Allen  ooimigr.    The  case  appears  from  the  opinion. 

H.  Cooper,  for  the  plaintiflw  in  error. 

2>.  Wallace,  contra. 

By  Court,  Pxbkihs,  J.  This  was  a  bill  in  ohanoeiy,  setting 
forth  that  on  the  seventeenth  of  March,  1887,  Joseph  Goings, 
one  of  the  above-named  defendants,  became  indebted  to  the 
oomphunants  in  the  sum  of  aboat  two  hundred  and  fifty  doUais; 
that  in  March,  1840,  a  judgment  was  obtained  therefor  in  the 
Allen  dronit  court,  upon  which  an  execution  had  issued  and  beei* 
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returned  '*  no  property;"  that  the  fact  was,  that  Goings  ha^l  no 
property  out  of  which  the  judgment  could  be  collected  at  law. 
It  charges  that  in  the  spring  of  1831,  he  purchased,  by  parol, 
forty  acres  of  land  of  one  Hatfield,  the  consideration  for  which, 
in  about  two  years  after,  the  said  Goings,  by  the  proceeds  of  bis 
labor,  fully  paid,  but  left  the  title  remaining  in  said  Hatfield  till 
March,  1839,  for  the  purpose  of  defrauding  his  creditors;  that 
at  that  time,  being  sick  and  apprehending  death,  he  caused  said 
Hatfield  to  make  a  deed  for  the  land  to  Hannah  Goings,  wife  of 
said  Joseph;  and  that  said  conveyance  was  made  without  any 
consideration  passing  from  said  Hannah,  and  for  the  purj>ose  of 
defrauding  complainants.  The  bill  calls  for  an  explicit  answer 
to  every  allegation  it  contains,  and  particularly  as  to  the  consid- 
eration for,  and  motives  to,  the  transfer  of  the  land  to  said 
Hannah.  The  prayer  of  the  bill  is,  that  the  land  be  decreed  to 
be  sold  for  the  payment  of  the  complainants'  demand  against 
said  Joseph;  and  that  he,  with  his  wife  Hannah,  be  compelled 
to  execute  a  deed  therefor  in  fee  simple  to  the  purchaser;  and 
that  a  commissioner  be  appointed  to  make  such  deed,  on  the  de- 
fault of  said  defendants  in  bo  doing. 

Goings  and  wife  answered,  denying  all  fraud,  and  the  allega- 
tions in  the  bill  generally  except  such  of  them  as  they  expressly 
admit.  They  admit  the  debt  to  complainants,  the  judgment 
and  execution  thereon,  and  the  want  of  property  on  the  part  of 
Joseph  Goings  to  pay  it.  As  to  the  consideration  for,  and  mo- 
tives to,  the  conveyance  of  the  land  to  said  Hannah,  they  say 
that  in  1830  they  resided  in  Ohio  and  were  extremely  poor;  that 
said  Joseph  wished  to  remove  to  Indiana  in  the  hoi>e  of  bettering 
their  condition,  but  did  not  possess  the  means  of  e£fecting  such 
removal;  that  there  belonged  at  that  time  to  said  Hannah,  as  her 
separate  property,  an  undivided  interest  in  a  piece  of  land  in 
Ohio,  hers  by  descent  from  her  father;  that  said  Joseph,  then 
her  husband,  proposed  to  her  to  sell  said  interest  and  permit 
him  to  use  the  proceeds  in  their  intended  removal;  that  she 
agreed  to  the  proposition,  on  condition  that  said  Joseph  would 
purchase  for  and  vest  in  her  the  title  to  land  in  Indiana,  where 
they  should  locate,  equal  in  value  to  the  interest  in  her  inherit- 
ance she  was  about  to  sell,  to  which  said  Joseph  agreed,  and 
upon  this  agreement,  her  said  interest  was  sold  for  seventy  dol- 
lars, which  sum  was  received  by  her  husband,  and  used  in  their 
removal  to,  and  location  in,  this  state;  that  the  forfy  acres  of 
land  in  the  bill  mentioned  were  purchased,  on  their  settling  in 
iudiana  in  1831,  by  her  said  husband,  and  the  title  vested  in 
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aaid  Hannah  in  fulfillment  of  the  agreement  made  in  Ohio  npon 
which  her  separate  estate  was  sold;  that  the  land  purchased  was 
wild,  and  not  of  yalae  exceeding  serenty  dollars;  that  the  deed 
tor  the  same  would  ha^e  be«i  made  to  her  on  the  payment  of 
the  consideration,  had  she  not  agreed  with  said  Hatfield,  that 
the  title  should  remain  in  him  as  security  for  the  advancement 
to  her  of  a  small  amount  of  means,  to  enable  the  family  to  sub- 
sist, her  husband  being  in  feeble  health  and  unable  to  provide 
them  a  support,  and  fulfill  his  other  engagements.  The  cause 
was  submitted  to  the  court  on  bill,  answer,  and  ezhibittf,  and 
the  bill  dismissed. 

We  think  the  decision  was  right.  The  law  applicable  to  this 
case  is  thus  laid  down  in  2  Kent's  Com.  173:  "  The  settlement 
made  after  marriage  between  the  husband  and  wife  may  be 
good,  provided  the  settler  has  recdved  a  iaix  and  reasonable 
consideration  in  value  for  the  thing  settled,  so  as  to  repel  the 
presumption  of  fraud.  It  is  a  sufficient  consideration  to  sup- 
port such  a  settlement  that  the  wife  relinquishes  her  own  estate, 
or  agrees  to  make  a  charge  upon  it  for  the  benefit  of  her  hus- 
band, or  even  if  she  agrees  to  part  with  a  contingent  interest;" 
and  when  valid,  "  these  post-nuptial  settlements  will  prevail 
against  existing  creditors  and  subsequent  purchasers."  TLo 
same  doctrine  is  laid  down  in  2  Story's  Eq.  601, 602,  and  is  set- 
tled law.  See  Pioquet  v.  Stoan,  4  Mason,  443.  In  the  case  un- 
der consideration,  the  land  was  conveyed  to  the  wife  by  Hat- 
field, by  the  procurement  of  the  husband,  upon  a  valid  consid- 
eration passed  from  the  wife  to  the  husband;  and  there  is  not 
the  slightest  evidence  of  fraud.  Equity  will  not  annul  that 
conveyance,  nor  deprive  the  wife  of  her  title. 

It  may  be  observed  that  the  present  complainants,  as  shown 
in  their  bill,  did  not  become  the  creditors  of  Joseph  Goings  un- 
tQ  six  years  after  his  purchase  for  his  wife  of  the  land  in  ques- 
tion, and  until  four  years  after  it  was  paid  for. 

The  decree  is  affirmed,  with  costs. 


PoflT-NUFTiAL  Sbttlementb  bt  Husbakd  UPON  WiVB,  Validity  of,  in  gen- 
eral: See  Beade  v.  Livinggton,  8  Am.  Deo.  520;  JenHns  v.  CUmerU^  14  Id. 
608;  Batdu  ▼.  Brovm,  30  Id.  380;  SaUerthwaiU  v.  Bmley,  43  Id.  618.  That 
a  poet-nuptial  settlement  by  the  husband  upon  the  wife,  for  a  good  oonaid- 
eration,  with  no  tincture  of  fraud,  will  be  upheld  against  creditors,  is  held, 
citing  the  principal  case,  in  ToUen  v.  McAfanua,  5  Ind.  409.  It  is  cited  also 
as  to  the  validity  of  such  settlements  in  Houghton  ▼.  Ilaughton,  14  Ind.  507. 

HcrsBAXD's  AGBSEBncxT  WITH  WiFE  ui'oy  Seluko  HER  Laxd  tliat  one 
half  the  purchase  money  shall  be  paid  to  her  attorney,  for  her  separate  ase, 
validity  and  effect  of:  Lehr  v.  Beaver^  42  Am.  Dec.  271.  And,  generally,  as 
to  the  validity  and  enforcement  of  an  osreeinent  by  a  husband  to  make  pro- 
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lor  hit  wife  oat  of  her  separate  ettate,  see  State  r,  Mgatrt,  39  Id. 
028,  and  note.  Oonrts  of  equity  will  hold  a  hnshand  and  hie  hein  liable  ae 
tmateaa  of  his  wife's  separate  property  if  he  takes  possession  of  sach 
property  in  any  other  way  than  by  gift^  express  or  implied:  iSssor  ▼.  jR^for, 
9  Ind.  840,  dthig  the  prindpal  ease.  Itisoitedalsoin  fTiOUiMT.  laOer,  Id. 
101,  as  folly  reoognizmg  a  wife's  Tight  to  enjoy  her  separate  property  after 
its  redaotion  to  personalty.  Whero  a  legacy  in  the  hands  of  a  wife's  guard- 
ian  is  nsed  by  him  to  porohase  land,  and  the  deed  is  made  to  the  hnsband* 
with  tiie  parol  nnderstanding  and  agreement  that  the  land  is  porchased  for 
the  wife,  thero  is  no  resolting  trust  in  her  faror,  beoaose  the  porohase  money 
is  not  her  separate  maoeyt  MWerr,  Blael^mm,  14  Id.  67»  iHiere  Perfcinsy  J.» 
In  his  oononning  opinioo,  dtes  the  prindpal  ease  as  bsii^  nlike  the  one  be- 
fore the  eoorlb 


Bbenton  v.  Davib. 

[8  Blaooobd,  sit.] 

HASiTiAoruBiB  cm  Boat  Impuedlt  Wabrants  It*  as  agdnsl  all  drfsoli 
not  open  to  inspection,  to  be  fit  for  the  transportation  of  goods  on  m  esT" 
tain  rirer,  wliero  he  sells  it  for  that  purpose  for  a  fair  price. 

Ebbob  to  Marion  ooonty.    The  case  appears  from  the  opinioiL 
H.  and  H.  Brown  and  8.  Tandes^  for  the  plaintiff  in  enor. 
0.  H.  Smiih,  contra. 

By  Oonrt,  Dbwet,  0.  J.  This  was  an  action  on  the  case  for 
breach  of  warranty  and  deceit  in  the  sale  of  a  boat  purchased 
by  the  plaintiff  of  the  defendant.  The  first  count  of  the  deo- 
laration  states  a  warranty  by  the  defendant,  that  the  boat  **  mm 
a  good  merchantable  boat,  suitable  for  running  with  loading/* 
on  White  riTcr  and  the  other  rivers  to  a  south-western  market; 
that  the  boat  in  fact  was  not  a  good  merchantable  boat  fit  for 
that  purpose;  that  the  plaintiff  loaded  it  with  lumber  and  started 
on  his  voyage;  and  that  the  boat  while  floating  on  White  river, 
properly  manned,  etc.,  filled  with  water  and  became  wrecked; 
whereby  the  plaintiff  lost  the  boat,  was  put  to  expense  in  un- 
loading it,  and  the  lumber  was  greatly  damaged,  etc.  The 
second  count  alleges  that  the  defendant  fraudulently  repre- 
sented the  boat  to  be  well  made,  well  calked,  and  well  finished; 
that  it  was  not  well  made,  well  calked,  and  well  finished;  and  that 
the  defendant  knew  it.  Special  damages,  as  in  the  first  count. 
There  are  other  counts,  but  it  is  unnecessary  to  state  them* 
Plea,  not  guilty.    Verdict  and  judgment  for  the  defendant. 

There  was  evidence  tending  to  prove  that  the  defendant  was 
the  builder  or  manufacturer  of  the  boat;  that  the  boat  was  por- 
chased of  him  by  the  plaintiff,  at  a  fair  market  price,  for  the 
poxpose  of  transporting  freight  down  White  river  and  the  other 
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riyers  to  the  lower  market,  which  "prxrpoae  the  defendant  knew; 
that  at  the  time  of  the  contract,  the  boat  was  lying  in  Whifce 
liver,  partly  filled  with  water  and  leaves,  so  that  it  could  not  be 
perfectly  inspected;  and  that  the  defendant  represented  it  to  be 
a  good  boat.  Several  instructions  were  given  to  the  jury,  and 
several  refused,  from  all  which  it  may  be  gathered,  that  the 
court  gave  in  charge  to  the  jury  this  principle:  that  unless  the 
plaintiff  had  succeeded  in  proving  an  express  warranty  of  the 
qualities  of  the  boat  by  the  defendant,  or  that  the  defendant 
had  made  representations  of  its  qualities  which  he  knew  to  be 
&lse,  the  plaintiff  could  not  recover. 

We  think  the  change  was  wrong.  The  wamxttj  laid  in  the 
first  count,  we  conceive  to  be  substantially  this:  that  the  boat 
was  fit  and  suitable  for  transporting  freight  down  White  river 
and  the  other  rivers  to  the  lower  market.  The  words  "good'* 
and  "  merchantable/'  have  reference  to  the  fitness  of  the  boat 
for  that  pu]:j>ose,  and  do  not  extend  the  warranty  beyond  it 
We  consider  the  law  to  be  settled,  that  if  a  manufacturer  of  an 
article  sells  it  at  a  fair  market  price,  knowing  the  purchaser  de- 
signs to  apply  it  to  a  particular  purpose,  he  impliedly  warrants 
at  to  be  fit  for  that  purpose;  and  that  if,  owing  to  some  defect 
in  the  article  not  visible  to  the  pturohaser,  it  is  unfit  for  the  pur- 
pose for  which  it  is  sold  and  bought,  the  seller  is  liable  on  his 
implied  vnirtanty:  Jones  v.  Bright,  6  Bing.  683.  See,  also,  Oray 
V.  CoXf  4  Bam.  &  Oress.  108;  Lamg  v.  Mdgeon,  6  Taunt.  108. 
We  do  not  mean  to  say,  however,  that  the  implied  warranty  is 
confined  to  a  sale  by  the  manufacturer,  or  that  the  price  affects 
the  question.  These  points  are  not  involved  in  this  cause,  and 
we  do  not  decide  them.  If  the  defendant  was  the  manufacturer 
of  the  boat  in  question,  and  sold  it  to  the  plaintiff  at  a  fair 
price,  for  the  purpose  of  transporting  freight  on  White  river 
and  the  other  rivers  to  a  market,  he  impliedly  warranted  it  to 
be  fit  and  suitable  for  that  purpose,  at  least  against  all  defects 
not  open  and  visible  to  the  plaintiff  on  inspection;  and  the  jury 
should  have  been  so  instructed. 

The  judgment  is  reversed,  with  costs.    Oause  remabded,  etc. 


Impubd  Wabbahtt  bt  MAjnTFAOTUKKa  or  Abtiole  sold  for  a  oertain  pur- 
pose, that  it  Is  fit  for  the  purpose:  See  the  note  to  Evnenon  ▼.  Brigham,  6 
Am.  Deo.  116;  RkkeU$  y.  Sisaon,  35  Id.  141.  As  to  implied  warranties  in 
general,  see  J^osea  ▼.  Mead,  43  Id.  676,  and  oases  oited  in  the  note  there- 
to. That  a  warranty  is  implied,  where  a  manufacturer  is  employed  to  con- 
struct an  engine  for  a  special  purpose,  that  it  is  reasonahly  fit  for  the  purpose, 
is  held,  citing  the  principal  case,  in  Pa/je  v.  Ibrd^  12  Ind.  52.  So  where  a  man- 
afactnrer  sells  kiln-dried  corn-meal  for  shipment  to  a  southern  market,  there  ii 
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an  implied  warraaty  that  it  Ib  properly  packed  and  fit  for  ahipnie&t,  and  saoli 
M  oontemplated  by  the  purchase,  bat  not  that  it  will  continne  aonnd  for  any  par- 
tioolar  length  of  time,  and  thia  doctrine  as  to  the  duration  of  the  warranty  ia 
not  contrary  to  the  mle  of  the  prindpal  case:  Matm  ▼.  Evertaon^  82  Id.  856. 


Cheesum  v.  Seats. 

p  Bl40K  Pi'>ai>t  ns«] 
HoBSS-Bicn  u  A  Oamb,  within  the  meaning  of  the  Indiana  statnte  com* 
polling  parties  ooooemed  in  the  tnnsaotion  to  testify  against  one  indicted 
for  gaming. 

Ebbob  to  Yennillion  county.    The  case  ib  stated  in  the  opinion. 
J.  A,  Wright  and  8.  F.  MaaweU^  tot  {he  plaintiffs  in  error. 
A.  A,  Hammond  and  J.  H.  Bradley ^  for  the  state. 

Bj  Court,  PSBXiKSy  J.  This  was  an  indictment  charging  the 
defendant  with  betting  on  a  horse-race.  Plea,  not  guilty;  trial, 
oouTiotion,  and  assessment  of  a  fine,  by  the  court  On  the  trial, 
Benjamin  0.  Lowe,  the  person  with  whom  the  defendants  are 
alleged  in  the  indictment  to  have  made  the  bet  for  which  they 
were  prosecuted,  was  introduced  as  a  witness  on  the  part  of  the 
state,  and  refused  to  testify  on  the  ground  that  by  so  doing  he 
would  criminate  himself,  but  the  court  compelled  him  to  give 
evidence  in  the  cause.  To  this  ruling  of  the  court  the  defend- 
ants excepted,  and  assign  it  for  error. 

The  decision  of  the  court  compelling  the  witness  to  testify, 
was  made  under  sec.  42,  p.  998,  B.  S.  1848,  which  reads  as 
follows:  *'Any  person  legally  called  to  give  eridence  against 
another  for  gaming,  shall  be  deemed  a  competent  witness  to 
prore  such  gaming,  although  such  person  may  have  been  con- 
cerned as  a  party;  and  maybe  compelled  to  testify  as  in  the  case 
of  other  witnesses."  The  ground  taken  by  the  counsel  for  the 
plaintiffs  in  error  is,  that  a  horse-race  is  not  a  game,  and  thai 
therefore  the  case  is  not  embraced  by  the  statute.  In  this  we 
think  they  are  mistaken.  In  the  statutes  and  judicial  decisions 
of  England,  a  horse-race  is  uniformly  classed  as  a  game:  10 
Petersd.  Abr.  228;  Blaxian  y.  Pye,  2  Wils.  809;  and  we  think  our 
legislature  used  the  term  in  the  same  signification. 

It  is  also  said  the  eyidenoe  did  not  warrant  a  oonTiotion.  We 
can  not  concur  in  that  opinion. 

The  judgment  is  affirmed  with  costs. 

HoBSE-BAGS  IS  A  Qaxb  wttbin  thb  Statutb  AGAnvsv  Gamibo:  Skropakbrt  ▼• 
Gla»eoek,Zl  Am.  Deo,  190;  SmsY.  Beale,Z6U.72d.    So  held  sIkh  f oUowiag 
oaae,  in  FTcrtaoii  ▼.  iSta/e,  3  Ind.  124,  and  FTode  ▼.  2>flNiiiff,  9  U.  t7. 
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Adamb  V.  Eablb.    Pobbt  v.  Abamb. 

WlBBui  Ohb  PAimnEHoLDs  Exomaiv*  Poflaianoy  ow  ram  PAKnmsHir 
PftOPiBiTy  and  refoflei  to  let  in  the  other  partner,  he  will  be  aoooimtable 
In  a  ooort  of  equity  to  saoh  partner  or  his  grantee  for  one  half  the  renta 
and  proflti  of  the  property  ao  withheld. 

iQORr  WILL  Qravt  Emlexw  and  Allow  a  RromrmcMf,  when  a  plalntiii; 
after  agreeing  to  an  arbitration,  prooeeda,  in  the  abaenoe  of  the  defend- 
ant* to  obtain  Judgment,  iaaue  exeoation,  porohaae  in  the  defendant's  tn- 
tanal  in  oertain  property  sold  under  his  exeoation,  and  after  further 
agreeing  to  reoeive  the  redemption  money  on  the  laat  day  allowed  for  re- 
deeming, to  leave  home  then  for  the  avowed  purpoaa  of  preventing  tha 
payment,  but  wfaioh  was  then  paid  to  the  deck  of  tiie  oouri 

Tbs  opinion  states  the  case. 

Morehead  and  Seed,  for  the  appellant. 

B.  Hardin^  for  the  appellees. 

By  Conti,  Bbbok,  J.  Adams  &  EaUe,  being  Joint  owners  of  a 
tract  of  land  in  the  county  of  Meade,  Terballj  agreed  to  erect  a 
saw-mill  thereon  in  partnership.  The  mill  was  erected  under 
the  direction  and  superintendence  of  Adams,  who  was  a  mill- 
wright, in  1834  and  1885.  In  1886  Adams  exhibited  his  biU  in 
chanceiy  against  EaUe,  claiming  a  laige  sum  for  his  labor  and 
expenses  incurred  in  the  erection  of  said  mill.  He  also  claims 
a  balance  due  him  upon  the  settlement  of  a  partnerahip  between 
him  and  EaUe  in  the  tanning  business  in  Yixginia.  He  prajya 
for  a  settlement  and  a  dissolution  of  the  partnership  in  regard 
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to  the  land  and  mill,  and  also  for  a  decree  for  the  balance  doe 
him  upon  the  former  partnership.  He  prays  for  a  diyision  of 
the  land,  and  if  that  can  not  be  done,  then  for  a  sale. 

Eable  answers,  denies  the  claim  of  Adams  to  the  extent  set 
ap  bj  him;  alleges  that  he  had  himself  adyanced  a  laige  snm  for 
the  erection  of  said  mill;  that  the  balance  claimed  by  Adams  in 
regard  to  the  partnership  in  the  tanning  business,  had  been 
settled;  that  Adams  had  been  in  the  exclusiTe  possession  of  the 
mill  and  tract  of  land,  enjoying  all  the  profits,  of  which  he  had 
failed  to  render  any  account.  He  made  his  answer  a  cross-bill 
and  prayed  for  and  obtained  an  injunction  against  two  judg- 
ments, which  Adams  had  obtained  against  him  and  also  an  in- 
junction restraining  him  from  the  further  prosecution  of  an 
action  of  assumpgU  then  pending  against  him  in  the  name  of 
Adams.  The  injunction  was  subsequently  disohaxged^  and 
Adams,  in  yirtue  of  eaLecutions  which  issued  upon  the  judg- 
ments, purchased  Eable's  moiety  of  the  land  and  mill  for  between 
two  hundred  and  three  hundred  dollars,  being  greatly  leas 
than  its  value.  The  sale  was  made  in  1888.  In  1839,  and  be- 
fore the  time  expired,  within  which  Eable  had  a  right  to  redeem 
his  interest  in  the  land  and  mill,  he  sold  and  conveyed  his  half 
of  the  same  to  Pusey,  who  shortly  afterwards  exhibited  his  bill 
against  Adams  &  Eable,  setting  up  his  purchase,  and  alleging 
that  he  had  been  requested  by  Adams  to  make  it,  chaxging  him 
with  fraud  in  the  purchase  made  by  him  under  the  exeontknit 
and  that  the  requisite  sum  for  the  redemption  of  Eable's  interasl 
within  the  time  allowed  by  law,  had  been  paid  by  EaUe  to  the 
derk,  as  directed  by  Adams.  He  prays  to  be  let  in  possession 
with  Adams,  if  Eable  is  entitled  to  a  moiety  of  the  premises, 
otherwise  for  a  rescission  of  his  purchase  from  Eable,  and  for 
general  relief.  The  two  suits  were  consolidated,  and  Eable» 
about  this  time,  having  departed  this  life,  his  administrator  and 
heirs  were  made  parties. 

The  cases  were  heard  together,  and  relief  decreed  Pmey  and 
the  representatives  of  Eable  against  Adams'  purchase  under  ex- 
ecution. In  adjusting  the  various  transactions  and  accounts 
between  Eable  and  Adams,  the  court  found  a  balance  against 
Adams  of  two  hundred  and  five  dollars  and  forty-eight  and  one 
half  cents,  which  was  decreed  to  Pusey.  The  whole  tract  of 
land  and  mill  were  directed  to  be  sold,  and  out  of  the  proceeds 
the  sum  decreed  to  Pusey  against  Adams  was  first  to  be  paid, 
and  the  residue  equally  divided  between  Adams  and  Pusey,  and 
that  each  parly  pay  his  own  costs. 


774  Adams  v.  Kable.  [Kentucky, 

From  that  decree  Adams  has  appealed  to  this  court.  It  is 
insisted  tbat  tne  court  erred  in  the  adjustment  of  the  aooounta 
and  difTerences  between  Adams  and  Eable.  In  answer  to  this 
objection,  it  is  only  necessary  to  say,  that  a  careful  examination 
of  the  record  has  entirely  satisfied  us  that  no  injustice  has  been 
done  Adams  in  this  respect.  He  had  refused  to  let  Pnsey 
into  possession  of  the  land  and  mill  after  his  purchase,  or  to 
let  in  any  person  under  Eable.  Under  such  circumstances,  it 
was  equitable  and  proper  to  hold  him  responsible  for  one  half 
the  rents  to  Eable's  representatiyes  and  Pusey.  The  sum  with 
which  he  is  chaiged  is  fully  sustained  by  the  testimony.  Nor 
has  Adams  any  right  to  complain  that  the  balance  of  two  hun- 
dred  and  five  dollars  and  f  orfy-eight  and  one  half  cents  remam* 
ing  after  settling  all  mattera  between  him  and  EabU's  zepreean* 
tatives  should  be  decreed  to  Pusey.  He  was  entitled  to  one 
half  the  rents  after  his  purehase.  We  are,  moreoTer,  of  opinion 
that  there  was  no  impropriety  in  settling  the  indiTidual  as  well 
as  the  partnership  transactions  between  the  parties.  It  would 
hate  be«i  more  consonant  with  a  correct  chancery  practice,  and 
would  haye  imposed  much  less  labor  upon  the  court,  to  hays 
appointed  an  auditor  to  settle  the  accounts,  but  as  it  is  so 
clearly  manifest  that  no  injustice  has  been  done  Adams  as  to 
me  balance  decreed  against  him,  we  think  the  decree,  on  that 
ground,  ought  not  to  be  disturbed. 

It  is  also  urged,  that  the  court  erred  in  decreeing  Eable's  xep- 
resentatiyes  and  Pusey  relief  against  the  purchase  of  Eable's 
interest  in  the  land  and  mill  by  Adams,  under  his  ezecutionB. 
We  are  satisfied  that  there  was  an  underetanding  between 
Adams  and  the  agent  of  Eable  to  refer  the  mattere  in  controyersj 
between  them  in  the  suit  of  Adams  and  in  the  cross  suit  of  Ea- 
ble, in  which  an  injunction  had  been  awarded  him,  to  arbitra- 
tion. In  yiew  of  that  arrangement,  we  think  it  was  unfair  and 
fraudalent  in  Adams  to  proceed  immediately  and  procure  a  dis* 
charge  of  Eable's  injunction  without  notice  to  either  Eable,  who 
was  absent  in  Virginia,  or  his  agent,  that  the  agreement  of  ref- 
erence had  been  abandoned;  and  to  sue  out  execution,  sell  and 
purchase  his  partner's  interest,  before  he  or  his  agent  had  notice 
that  the  injunction  had  been  discharged. 

Even  upon  this  ground  alone,  it  would  be  unconscientious  for 
him  to  hold  the  property.  But  there  are  other  grounds  upon 
which  the  decree  in  this  behalf  is  sustained.  It  is  in  proof  that 
he  authorized  Eable  to  pay  the  requisite  sum  for  the  redemption 
of  the  land,  to  the  clerk  of  the  court,  and  that  he  so  paid  it 
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within  the  year,  and  that  shortly  af terwards,  the  clerk  tendered 
the  money  to  Adams,  who  refused  to  reoeiTe  it.  As  further  evi- 
dence of  the  unfaimees  of  Adams,  and  of  his  effort  to  avoid  the 
reception  of  the  money  from  Eable,  it  is  in  evidence  that  he  left 
Lome  on  the  last  day  on  which  the  law  authorized  the  payment 
or  tender,  for  the  avowed  purpose  of  being  out  of  the  way,  so 
as  to  prevent  a  tender;  that  Eable  was,  by  arrangement,  to  pay 
him  on  that  day,  and  was  at  his  house  for  that  purpose.  A  court 
of  equity  will  not  permit  a  party  to  obtain  an  unconscientious 
advantage  by  acts  thus  deoeptious  and  fraudulent.  But  this 
branch  of  the  case  may  rest  alone  upon  the  payment  in  due  time, 
of  the  requisite  sum,  to  the  clerk,  by  the  express  direction  of 
Adams.  It  is  contended  that  Adams  ought  not  to  be  charged 
for  rent  for  the  year  following  Adams'  purchase,  and  before  the 
redemption  by  EaUe.  It  is  true  Adams  was,  during  that  time, 
in  possession,  but  we  can  not  sanction  the  doctrine  that  he  ynm 
entitled  to  the  rent  as  well  as  the  interest,  which  the  statute  im- 
poses incase  of  redemption,  and  which,  in  this  case,  was  paid. 
But  if  any  doubt  could  exist  upon  this  point,  the  ciroum- 
stances  under  which  Adams  made  the  purchase  forbid  his  exon- 
eration for  the  rents.  But  it  is  further  insisted  that  it  was  erro- 
neous to  decree  a  sale  of  the  land  and  mill.  Adams  prays  for  a 
division,  if  it  can  be  made,  if  not,  for  a  sale.  Eable  consented 
to  the  sale,  and  having  sold  and  conveyed  the  premises  to  Pusey, 
his  heirs  have  no  right  and  they  do  not  object;  nor  does  Pusey. 
He  prays  to  be  let  into  possession,  and  for  such  decree  as  may 
do  complete  justice  between  the  parties.  Unless  it  is  apparent, 
therefore,  that  an  equitable  division  of  the  premises  could  be 
made,  it  seems  to  us  that  Adams  has  no  right  to  complain  of  the 
decree  in  directing  a  sale.  The  mill  appears  to  be  a  very  valua- 
ble appurtenant  to  the  premises.  It  does  not  appear  that  there 
is  more  than  one  dwelling-house  upon  the  premises,  suitable  for 
a  tenant  or  occupant.  The  mill  and  the  house  would  be  indi- 
visible for  practical  possession  and  enjoyment.  Adams  indicates 
no  inclination  to  take  a  portion  of  the  land  without  the  mill  or 
the  house;  nor  does  he  attempt  to  show  that  an  equitable  or  sat- 
isfactory division  could  be  made.  Under  all  the  circumstances, 
we  are  of  opinion  the  objection  to  the  decree  in  directing  a  sale, 
ought  not  to  be  rendered  available  by  Adams.  Lastly,  it  is  in- 
sisted that  time  should  have  been  given  Adams  for  the  payment 
of  the  sum  decreed  against  him  in  favor  of  Pusey.  If  the  court 
had  not  decreed  a  sale  and  division,  it  would  have  been  proper 
to  have  given  day;  but  if,  as  we  have  seen,  Adams  ought  not  to 
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eomplain  of  the  sale  and  divisiony  it  will  be  Teiy  Apxnrent  that 
it  can  not  operate  to  his  piejadice  that  the  amount  which  is  de- 
creed Pusey,  flhould  be  diachaxged  oat  of  the  proceeds  of  the 
Bale  of  the  whole  pxemises. 

Upon  the  whole,  we  peroeiye  no  error  to  the  prejudice  of  Ad- 
ams, and  the  decree  is,  therefore,  aflirmed. 

PABma  Who  Bxpsls  Avothxb  ibom  tbm  Ooiranar,  ohoonnig  to  cany 
on  the  baaineM,  under  the  penniMion  of  the  ghanoftllar  to  hAve  an  aooount 
taken  at  onoe,  ia  aooonntable  for  the  intenat  of  the  ezpeUed  partner:  Shiddell 
▼.  Meadek  4  R  Mon.  107. 

Bight  to  Bedhem  whbh  tbbbs  has  snor  av  AaBanmrr:  See  Turner 
V.  Kkig,  88  Am.  Dea  OTOi  Oomb$  ▼.  JAttU,  40  Id.  207.  Where  pnrchaaer 
agreaa  toertend  the  time  allowed  by  law  for  redemption,  and  aftar  it  expiree 
lef  oaea  to  permit  redempiian  aooording  to  hia  agreement,  it  ia  a  tend  againal 
wfaiobeqo^willreEeve:  AiMtfAarrf  ▼.  Pope,  0  B.  Moo.  96i» 


KeNNOH  v.  YlQKUS  BT  AL. 

[•  B.  XonoB,  414.] 

b  B  THB  DCTT  Of  A  ShkBUT  AND  HIS  DbFUTUB  TO  JjETT  FoaS  TBM  Bz- 

■cunoir  that  oame  into  hia  handa  first;  if  his  deputy  leviea  iirrt  the  Junior 
ezeontion,  upon  being  appriaed  of  thia  fact,  the  aheriff  ahonld  pay  the 
money  to  the  plaintiff  in  the  aenior  ezeontion. 

Oinon  or  SaxBiit  is  Okx,  Ain>  his  Dxfutdb  aei  his  Aobhtb;  it  ia  there- 
fore hia  daty,  in  the  diaoharge  of  impartial  Jnatioe  between  litigants,  to 
ezeonte,  and  require  hia  depntiee  to  ezeonte,  all  prooeoa  in  the  order  in 
which  it  cornea  to  the  hands  of  either. 

Wmuu  SuBSEQUXNT  Attaohmknt  has  bexk  Fibst  LxnsD  BT  SHXBirr  or 
hia  depntiee,  and  the  fond  attacked  is  under  the  control  of  the  court,  and 
the  partiea  are  all  before  the  court,  the  chancellor  ahonld  diatribnto  the 
fond  amongat  the  attaching  oreditoca  in  the  order  in  widdi  the  attach- 
mento  came  into  the  aheriff'a  offioe. 

Tbb  Opinion  states  the  case. 

JSford,  for  the  plaintifll 

BeaUy,  for  the  defendants* 

By  Court,  Ewxno,  0.  J.  This  is  a  oonlrofers^  between  atr 
taching  creditors  as  to  the  distribation  of  the  fond  attached, 
their  cases  against  an  insolvent  debtor  and  garnishees  who  owed 
him,  being  all  heard  together.  It  seems  that  Eennon's  bill  was 
first  filed,  and  his  process  first  placed  in  the  hands  of  one 
deputy;  that  afterwards,  on  the  same  day,  FicUin  and  Peck, 
each  with  a  knowledge  of  the  fact,  and  with  a  riew  to  oyerreaoh 
the  claim  of  Eennon,  filed  their  separate  bills,  sued  out  process. 
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and  placed  the  aame  in  the  hands  of  another  depniy,  who  ex* 
eoated  the  eame  first,  each  deputy  using  reasonable  diligence  in 
the  ezeoation  of  the  process  put  into  each  of  their  hands. 
Upon  the  hearing  of  all  the  cases  together,  the  court  gaye 
priority  to  Ficldin  and  Peck,  decreeing  to  them  the  fund  due 
from  the  garnishee,  upon  the  ground  that  process  was  first 
served  on  them  in  the  cases  of  Peck  and  Ficklin. 

While  it  is  conceded  that  in  the  case  of  distinct  officers,  the 
first  levy  gives  the  prior  lien,  yet  in  the  case  of  the  same  officer, 
in  the  discharge  of  impartial  justice  between  litigants,  it  is  his 
duiy  and  that  of  his  deputies  to  levy  that  first  which  first  came 
to  his  or  their  hands;  and  if  his  deputy  levies  the  junior  execu- 
tion first,  it  is  his  duty,  upon  being  apprised  of  the  fact,  to  pay 
the  money  to  the  plaintiff  in  the  senior  execution,  as  was  deter- 
mined by  this  court  in  the  case  of  MUlion  v.  OommonweaUh/or 
(he  Use  of  WUhera,  1  B.  Mon.  310  [38  Am.  Dec.  680].  Though 
there  is  not  a  perfect  analogy  between  the  execution  of  original 
process  or  process  of  attachment  and  the  levy  of  an  execution, 
as  the  officer  of  sheriff  is  one,  and  his  deputies  his  own  agents,  it 
is  his  duty,  in  the  discharge  of  impartial  justice  between  liti- 
gants, to  execute  and  require  his  deputies  to  execute  all  process 
in  the  order  in  which  it  comes  to  the  hands  of  either.  And  the 
statute,  with  a  view  to  preserve  the  time,  requires  the  sheriff  to 
indorse  on  the  process  the  time  of  its  reception:  1  Stat.  L.  889. 
The  junior  process,  it  is  true,  where  there  are  several  deputies, 
may  be  sometimes  first  served  without  fault  on  the  part  of  the 
principal  or  either  of  his  deputies,  as  in  the  case  before  us,  when 
the  process  in  one  case  was  placed  in  the  hands  of  one  deputy, 
and  in  other  cases  in  the  hands  of  another,  the  latter  not  know- 
ing of  the  prior  process  in  the  hands  of  the  former.  Each  are 
required  to  use  due  diligence  in  the  execution  of  the  process 
placed  in  his  hands,  and  in  the  exercise  of  all  reasonable  dili- 
gence on  the  part  of  both,  one  may  succeed  in  the  execution  of  his 
process  first.  If  that  should  be  the  junior  process,  it  would  be 
hard  to  make  the  principal  liable  to  the  plaintiff  in  the  senior 
process;  nor  is  it  just,  necessary,  or  proper,  in  such  a  case,  to 
make  him  responsible. 

The  process  in  all  the  cases  being  served,  and  the  fund  at- 
tached being  in  the  power  and  under  the  control  of  the  court, 
and  all  the  parties  before  the  court,  the  chancellor  should,  in 
the  distribution  of  the  fund,  exercise  that  same  impartial  justice 
between  the  parties,  which  should  have  been  observed  by  the 
officer  in  the  execution  of  the  process.    As  with  him  the  flxsl 
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oome  should  be  first  sexred,  if  he  or  any  of  his  deputies  has 
been  aednoed,  or  bj  trick  or  stratagem  deluded  into  the  service 
of  the  junior  first,  or  if  this  should  happen  in  the  exercise  of 
due  diligence  on  the  part  of  the  officers,  the  chancellor  having 
the  control  of  the  fund  should  distribute  it  as  it  would  have 
been  distributed  had  the  officer  executed  them  in  the  order  in 
which  they  came  to  hand. 

The  decree  of  the  circuit  court  giving  priority  to  FicUin  and 
Peck,  to  the  demand  against  Henry  and  Bett,  is  reversed,  and 
cause  remanded  that  a  decree  may  be  rendered  giving  the  pri- 
ority and  preference  to  Kennon  in  the  distribution  of  this  fund, 

ExsoimoNS  8Hoinj>  aa  Livnn>  axd  tub  Pbogeeds  of  Saub  Appuxd 
tiMTvto  la  the  ardor  of  tbApOontyi  See  MedMmd  ▼.  8imffi^,42ABL  Dea 
224;  i{^»0er«T.Z)idhy,  41  Id.  204;  CMM  cited  in  the  notes  theivfeo.  Theoffiee 
of  eheriff  being  ood,  the  prinoipel  and  Ut  deputies  are  bound  to  know  and  re- 
|Md  the  date  of  the  reoelpi  of  esaoations  in  the  hands  of  eaoh  other:  JRsrgth 
•oav.  I^UkM^,  S  R  Hon.  104. 


•Mc  t  ; 
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(•B.]CoaHiB,484.] 

fe  B  AN  Ajribi  or  Faoaan  or  tub  Goubt  to  oae  writi  of  replevin  to  pro- 
euro  the  leisnre  end  removal  of  property  in  sheriff*!  hands  onder  order  of 
the  ohanoeUor,  and  saoh  write  fonn  no  Jnrtiflflatifln  or  oolor  of  ezooee  for 
theaotb 

PaoPKBTT  BnfovxD  iBOK  Shmbdv^  Hahss  bt  JuDeMSBra  or  BaPLXviv 
may  be  ordered  restored  hy  the  ohancellor,  and  he  may  fine  and  imprieoa 
for  contempt  all  pereom  conoenied  in  Ite  removaL 

Juxwa  KAT  GoBiUKff  UHAnraoaizBD  PBooaiDnrcMi  in  Us  court  end  abnee 
of  iti  prooesi,  and  ohancellor  may  Msne  aUaa  attachmente;  end  irfiera  both 
are  the  lame  individnal.  It  may  be  done  upon  a  sbgle  motioB. 

Tn  case  is  stated  in  the  opinion. 

Caiea  and  Linisey,  for  the  appellants* 

B.  and  A.  Monroe^  for  the  appellee. 

By  Court,  Ewmo,  0.  J.  Qarrard,  upon  bill  filed  against 
Biggs,  Nelson,  and  others,  procured  the  order  of  the  chancellor 
for  an  attachment,  commanding  the  sheriff  to  attach  and  take 
into  his  possession  three  named  slaves,  and  hold  them  subject 
to  the  further  order  of  the  court,  unless  bond  was  executed  to 
have  them  forthcoming,  etc.  The  slaves  being  seized  and  in  the 
custody  of  the  officer,  Biggs  and  Nelson  each  sued  out  writs  of 
replevin  against  the  officer,  claiming  distinct  interests  iu  the 
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filaves,  directed  to  the  coronor,  by  which  the  three  slaves  were 
wrested  from  the  sheriff  and  delivered  to  Biggs  and  Nelson. 
Garrard  not  being  informed  of  the  proceedings,  judgment  by  de- 
fault was  rendered  against  the  sheriiF.  A  few  days  af terwards, 
and  during  the  term,  Garrard  filed  his  affidavit  setting  forth  the 
facts  stated,  and  moved  the  court  to  set  aside  the  judgment  and 
quash  the  writ«  and  restore  the  slaves.  The  judge,  who  was 
also  the  chancellor  who  had  ordered  the  attachment,  and  before 
whom  the  proceedings  in  chancery  were  pending,  upon  a  full 
hearing,  set  aside  the  judgments  and  quashed  the  writs  of  re- 
plevin, and  ordered  an  alias  chancery  attachment,  commanding 
the  sheriff  to  seize  and  keep  the  slaves  in  his  possession,  etc., 
and  Biggs  and  Nelson  have  appealed  to  this  court. 

This  record  exhibits  a  novel  proceeding,  and  a  strange  com- 
minglement  of  the  powers  of  a  court  of  law  with  those  of  the 
chancellor.  It  also  exhibits  an  ignorant  or  perverse  effort  on 
the  part  of  the  plaintiffs  in  error,  under  bad  counsel,  to  wrest 
from  the  custody  of  thd  chancellor,  under  color  of  law,  the  slaves 
previously  seized  by  his  order,  and  to  tmnsfer  to  a  law  tribunal, 
the  trial  of  rights  over  which  jurisdiction  had  previously  at* 
tadhed  in  chancery.  But  notwithstanding  the  formality  and 
irregularity  of  the  proceedings  upon  the  motion,  enough  is  found 
in  the  record  to  justify  the  orders  of  the  court.  We  have  no 
doubt  that  the  seizure  and  removal  of  the  slaves  from  the  cus- 
tody of  the  sheriff,  was  a  contempt  of  the  authority  of  the  chan- 
cellor, and  that  the  writs  of  replevin  were  an  abuse  of  the  pro- 
cess of  the  court,  and  formed  no  justification  or  color  of  excuse 
for  the  act.  We  are  further  satisfied  that  upon  affidavit  and 
proof  of  the  &ot  of  seizure  and  removal,  on  motion  before  the 
chancellor,  that  he  would  not  only  have  had  the  right  to  order 
the  immediate  restoration  of  the  slaves  to  the  custody  of  his 
officer,  notwithstanding  the  judgment  in  replevin,  but  also  to 
fine  and  imprison  all  persons  concerned  in  their  removal.  And 
this  would  have  been  the  appropriate  course  of  proceeding 
on  the  part  of  Garrard,  the  complainant.  We  have,  also,  no 
doubt  that  the  common  law  tribunal  should  so  far  respect  the 
proceedings  in  chancery,  as  to  correct  any  abuse  of  the  process 
of  this  court,  by  which  property  in  custody,  and  under  the  con- 
trol of  the  chancellor,  is  interfered  with,  or  a  conflict  in  juris- 
diction produced. 

Begarding,  therefore,  the  order  setting  aside  the  judgment 
and  quashing  the  writs,  as  the  action  of  the  common  law  court, 
and  the  order  directing  the  alias  attachment  as  the  action  of  the 
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chancellor,  which  we  may  do  from  the  fact  that  the  judge  who 
presidedy  was  the  judge  of  both  courts,  and  the  cases  in  both 
courts  were  then  pending  before  him,  the  entire  order  as  made 
may  be  sustained.  The  first  part  of  it  may  be  sustained  as  the 
rightful  action  of  the  common  law  judge,  in  the  collection  of 
irregular  and  unauthorized  proceedings  in  his  court,  and  the 
abuse  of  its  process;  and  the  second  part  as  the  rightful  order 
of  the  chancellor,  which  he  might  have  made  more  positiTe  and 
direct  than  the  one  that  was  made,  and  haye  enforced  l^  attach- 
ment, fine,  and  imprisonment. 
The  ordera  of  both  courts  are,  therefore,  affirmed  with  costs. 

AonoH  voB  Tm  POflBOsiov  oy  Goods  Lsmn  vroH  tnrosB  Exjduutiuv. 
mt  labJMt  hM  been  Teiy  f nlly  dlMniMed  in  the  note  to  Kdtoffg  ▼.  CfkmrckStf 
9  Am.  Dea  lOS,  and  alto  in  note  to  Dunkam  v.  Wpehqf,  20  Id.  685. 

EiPLKvnr,  WHXBi  vbm  Pbopxbtt  ib  Lsmn  upon  by  virtne  of  tbe  vrit^ 
Mnden  the  defendant  in  ezeoation  gnilty  of  oontempt:  PkUUp$  ▼•  Hani§9 10 
Am.  Dea  168. 

Rbtlivui  01  QocDS  Wbowovollt  Taxxv:  Brum  t.  Oj^cIm,  20  Am.  DeOi 
Mil  Mmr.  Oraiy,  S6 U.  666;  OlaHtr.  Sbkmer,  11  U.  SOS. 


OwENB  i;.  Patteson. 

[0  B.  Honoa.  488.] 

OnsBAiXT  Ttiiui  UVDKB  ftZBCUTioN  Salb  Rkla.ts8  Back  to  tbedateof  levy 
io  aa  to  oveneaoh  any  intermediate  sale,  bat  anch  title  will  not  ow» 
reach  that  of  an  innocent  purchaser  parchaaing  nearly  one  and  one  hall 
yean  after  the  levy  daring  which  the  ezeoation  haa  lain  dormant^  and 
which  continaea  dormant  a  year  and  a  half  longer. 

Teb  opinion  states  the  case. 

Spencer f  for  the  appellant. 

B.  and  A.  Monroe  and  Bticbner,  for  the  appellee. 

By  Court,  Mabspatt.,  J.  This  action  of  ejectment  was  brought 
on  tiie  demise  of  Patteson,  under  a  sheriff's  deed,  made  to  him 
as  purchaser  of  the  land  in  contest,  against  Owens,  who  had 
received  a  deed  from  the  defendant  in  the  execution,  between 
the  date  of  the  levy  and  the  sale  by  the  sheriff.  And  the  only 
question  which  we  deem  it  necessary  to  decide,  is,  whether  upon 
the  facts  appearing  in  connection  with  the  levy  and  sale  and 
deed,  the  conveyance  to  Owens  is  overreached  by  the  subsequent 
sale  and  deed  of  the  sheriff  to  Patteson. 

The  fieri  facias  which  was  in  favor  of  Patteson,  and  agmak 
^wks,  was  levied  on  the  land,  on  the  fifteenth  of  Januat^, 
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1841,  and  was  xetnmable  in  the  latter  part  of  the  same  month. 
It  was  not  in  fact  xetomed  until  the  seventh  of  November,  1843, 
nearly  three  years  after  the  levy.  On  the  same  day  a  vendiiioni 
exponas  issued,  and  on  the  seventeenth  of  November,  1843,  two 
years  and  ten  months  after  the  levy,  the  land  was  sold,  and 
Patteson  having  become  the  purchaser  at  the  price  of  two  him« 
dred  and  thiriy-one  dollars  and  twenty-five  cents,  a  deed  was 
made  to  him  l^  the  sheriff,  on  the  twenty-ninth  of  December 
following.  It  appears  from  an  indorsement  of  the  sheriff,  on 
iiiQ  fieri  facias  execution,  that  ninety  dollars  and  fifty  cents  were 
paid  thereon  in  August,  1841.  Another  indorsement,  signed 
by  the  sheriff  but  without  date,  is  of  the  following  tenor: 
''  The  plaintiff  directs  this  fi.fa.  to  be  returned  and  a  vendiJtUmi 
exponas  to  be  taken  out,  and  the  land  levied  on  to  be  sold/' 
The  promptness  with  which  a  vendiJtioni  exponas  was  issued  and 
a  sale  made,  after  the  return  of  the^./a.,  led  fairly  to  the  infer- 
ence that  the  direction  to  return  the  execution  was  obeyed  with 
a  like  promptness,  and  consequently  that  the  plaintiff  had  not 
required  a  return  until  about  the  time  when  it  was  made,  and 
that  in  fact  the  execution  had  been  held  up,  by  his  direction  or 
with  his  assent,  for  the  ease  of  the  defendant,  or  by  arrangement 
with  him.  The  payment  made  to  the  sheriff  in  August,  1841» 
long  after  the  execution  should  have  been  returned,  corroborates 
this  inference,  which  is  perhaps  sufficiently  authoiized  by  the 
single  fact  that  the  plaintiff,  who  had  it  in  his  power  to  coerce 
a  return  by  the  sheriff,  took  no  steps  of  that  sort  at  either  of  the 
terms  of  the  circuit  court,  between  the  fifteenth  day  of  Januaiy, 
1841,  and  the  seventh  day  of  November,  1843. 

In  this  interval,  on  the  twentieth  of  June,  1842,  seventeen 
months  after  the  levy.  Hawks  conveyed  the  land  to  Owens,  who 
so  &r  as  appears  had  no  knowledge  of  the  levy,  for  the  oonsid- 
eration  of  four  hundred  dollars,  acknowledged  in  the  deed  to 
have  been  paid  in  hand.  According  to  the  principles  settled  in 
the  case  of  Addison  ei  aLv.  Crow  ei  al.,  5  Dana,  278-277,  even 
if  there  was  at  the  date  of  this  deed  a  subsisting  lien  under  the 
levy,  the  title  passed  by  the  deed  to  Owens,  subject  to  be  over- 
reached only  by  a  subsequent  valid  sale  and  conveyance  l^  the 
sheriff.  The  question  then  is,  whether  upon  the  facts  stated  we 
can  pronounce  as  matter  of  law,  and  against  the  bona  fide  par* 
ehase  of  Owens,  that  there  was  at  the  time  of  that  purchase  a 
subsisting  lien  under  the  levy,  and  that  it  continued  seventeen 
montba  longer,  so  as  to  uiihold  the  subsequent  sale  and  ocmvej- 
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Ance  under  the  vendiiumi  exponas,  and  give  them  relation  back 
to  the  date  of  the  Ibyj  or  the  deliyeiy  of  the^.ya. 

It  is  trae»  that  in  most  of  the  cases  on  the  subject,  this  court 
has  said  in  general  terms,  that  the  title  under  an  execution  sale 
relates  back  to  the  date  of  the  levy  or  of  the  delivery  to  the 
sheriff,  so  as  to  overreach  an  intermediate  conveyance.  But  the 
absolute  declaration  of  a  correct  general  principle  in  cases  not 
calling  for  discrimination  or  qoalification,  does  not  imply  that 
the  principle  as  announced  is  universal,  unconditional,  and 
without  exception.  On  the  contrary,  as  it  does  not  appear  that 
in  any  of  those  oases  there  was  any  question  or  room  for  ques- 
tion as  to  the  loss  or  abandonment  of  the  lien,  either  on  the 
ground  of  fraud,  laches,  or  otherwise,  the  principle  as  announced 
in  those  cases  must  be  understood  as  expressing  tiie  effect  of 
regular  valid  proceedings  under  a  levy.  In  the  cases  of  BuUa 
V.  Chinn,  4  J.  J.  Marsh.  641;  MUlion  t.  Biley,  1  Dana,  359  [26 
Am.  Dec.  149];  Ohinn  v.  Butts,  8  Id.  647;  and  HaUey  v.  Oldham, 
6  B.  Mon.  233,  the  proposition  is  laid  down  in  general  and  un- 
qualified terms,  that  to  effectuate  the  purposes  of  the  statute 
giving  the  lien,  a  levy,  sale,  and  conveyance  under  an  execution 
relate  back  so  as  to  overreach  any  conveyance  made  by  the 
debtor  after  the  execution  came  to  the  officer's  hands.  As  all 
of  these  acts,  however,  have  their  effect  under  the  authority  of 
an  execution,  the  absolute  force  of  which  is  limited  to  a  short 
period,  not  exceeding  ninety  days,  it  might  be  implied  even 
from  the  terms  of  the  general  proposition  referring  to  these  acts 
as  done  under  the  execution,  that  they  are  contemplated  as 
being  done,  either  while  the  writ  oifi.fa.  is  in  force,  or  within 
some  convenient  and  reasonable  period  afterwards,  and  that  it 
is  to  these  acts  when  thus  performed  that  the  effect  of  over- 
reaching intermediate  conveyances  by  the  debtor  is  ascribed. 
In  the  case  of  Addison  et  al.  v.  Craw  et  oZ.,  6  Dana,  276,  the 
court  say  the  law  **  holds  the  land  subject  to  regular  proceed- 
ings under  the  execution  and  ultimately  to  sale  and  conveyance 
notwithstanding  such  alienation."  In  the  case  of  EdUey  v. 
Oldham,  5  B.  Mon.  233,  the  levy,  sale,  and  conveyance  are  re- 
garded as  connecting  themselves  with  the  delivery  of  the  execu- 
tion to  the  officer,  so  as  to  form  one  single  transaction,  which, 
BO  far  as  regards  the  passage  of  title  from  the  debtor,  takes  date 
from  the  first  act  which  gives  the  lien.  And  it  is  thus  that  the 
deed  of  the  sheriff  has  the  effect  of  overreaching  the  prior  inter- 
mediate conveyance  by  the  debtor.     But  can  the  proceeding 
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under  this  execaidony  which,  though  levied  in  January,  1841, 
and  returnable  in  that  month,  was  nerer  returned  until  Novem- 
ber, 1843,  be  regarded  as  regular?  Or  can  the  levy,  kept  secret 
for  nearly  three  years,  be  regarded  as  against  the  intermediate 
purchaser  who  was  ignorant  of  it,  as  being  so  connected  with 
the  subsequent  sale  by  the  sheriff,  as  to  form  one  transaction, 
taking  date  from  the  levy  or  the  deliveiy  of  the  execution  under 
which  it  was  made?  The  question  in  this  case  is,  must  the  sale 
under  the  circumstances  stated  and  without  any  explanation, 
be  regarded  as  relating  back  to  the  levy  so  as  to  give  the  prior 
title  to  the  execution  purchaser  ?  And  to  this  question  we  think 
there  is  nothing  in  the  oases  referred  to  which  prescribes  an 
affirmative  answer. 

On  recurring  to  the  statutes  we  find  nothing  in  them  which 
sanctions  the  idea  that  they  intend  to  give  to  the  execution 
creditor,  by  means  of  a  secret  levy,  a  hidden  lien  which  when 
brought  to  light  at  any  future  period,  however  distant,  shall 
give  to  a  subsequent  sale  made  professedly  under  that  levy,  the 
eiEdct  of  overreaching  the  title  of  an  intermediate  bonajide  pur- 
chaser. Without  detailing  the  statutoiy  provisions,  it  is  suffi- 
cient to  state,  1.  That  the  statutes  provide  for  the  prompt  re- 
turn of  all  proceedings  under  executions,  and  therefore  for  the 
publidiy  of  eveiy  act  which  can  either  give  or  continue  the  lien 
upon  the  debtor's  property;  2.  That  they  provide  for  and  con- 
template a  complete  execution,  within  a  convenient  period,  of 
the  mandate  of  the  writ  otfieri/acias,  by  the  seizure  and  sale  of 
the  debtor's  estate  if  necessary  for  the  satis&ction  of  the  debt; 
and  8.  That  they  place  it  in  the  power  of  the  creditor  to  coerce 
a  performance  of  the  sheriff's  duty  in  returning  the  writ,  and 
completing  the  execution  of  its  mandate.  The  result  of  all  is, 
that  the  statutes  intend  to  give  no  secret  lien;  that  they  intend 
to  secure  by  means  of  the  execution  and  the  proceedings  which 
it  authorizes  the  just  fruits  of  a  reasonable  diligence;  that  they 
intend  to  provide  for  a  creditor  who  in  good  faith  resorts  to  the 
legal  remedy  for  the  coercion  of  his  debt,  and  that  they  do  not 
intend  to  furnish  him  with  the  means  of  deceiving  others  or  of 
enabling  his  debtor  to  do  so. 

If  the  proceedings  under  an  execution  are  regular  by  an  open 
levy,  a  prompt  return  of  the  fact,  and  a  sale  within  reasonable 
and  convenient  time,  or  upon  failure  of  any  of  these  duties  on 
the  part  of  the  sheriff,  by  steps  taken  within  reasonable  time  to 
coerce  their  performance,  there  can  be  no  bona  fide  purchase  in 
the  interval,  as  against  the  execution.    For  under  such  ciroum- 
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stanoeSy  the  law  would  justly  impute  a  knowledge  of  the  facts  to 
erezy  one  who  should  deal  with  the  piopertj.  And  there  would 
be  neither  injustice  nor  injuiy,  in  declaring  any  intermediate 
purchase  ineflTeotual  to  defeat  Uie  execution.  Indeed  a  contrazy 
decision  would  defeat  the  object  of  the  statute.  But  the  pres- 
ent case  is  entirely  different.  So  far  from  the  proceeding  being 
such  as  to  giye  the  intended  publicity  to  the  lien,  wherel^  every 
intermeddler  would  have  been  affected  with  notice,  or  such  as 
to  enforce  the  intended  promptness  of  action  under  the  ezecu- 
tion,  whereby  the  continuity  of  the  lien  would  be  kept  up  so  as 
to  furnish  reasonable  ground  for  connecting  the  sale  with  the 
levy,  the  creditor  has,  in  eifect,  concealed  his  levy  and  lien  for 
nearly  three  years;  and  after  having  thus  withheld  the  appointed 
means  of  knowledge,  and  authorized  the  presumption  that  the 
execution  which  had  thus  lain  dormant  was  satisfied,  or  that  the 
lien  which  it  gave  had  never  been  perfected  by  a  levy,  or  had 
been  waived  or  abandoned,  he  claims  against  an  intermediate 
purchaser,  actually  ignorant  of  the  levy,  and  who  by  his  own 
laches  or  collusion  with  the  debtor,  has  been  encouraged  to  deal 
for  the  property,  the  benefit  of  the  principle  which  is  applied  to* 
regular  and  open  proceedings. 

As  against  the  debtor  himself,  for  whose  benefit  and  with 
whose  assent  any  delay  occurring  under  the  execution,  might  be 
presumed  to  have  been  allowed,  the  lien  and  power  to  sell  might 
perhaps  be  regarded  as  subsisting  for  any  length  of  time,  until 
the  debt  should  be  discharged.  But  as  against  an  intermediate 
purchaser,  coming  in  under  such  circumstances  as  characterise 
this  case,  it  seems  to  us  that  it  Lb  not  requisite  for  the  effectua- 
tion of  the  purposes  of  the  statute  or  of  the  principles  of  the  gta- 
eral  law,  but  would  be  a  violation  of  both,  to  decide  that  the 
sheriffs  deed  to  Patteson  overreached  the  prior  deed  of  Hawks 
to  Owens.  And  we  are  not  satisfied  that  the  case  would  be 
essentially  different  even  if  Owens  had  heard  of  the  mere  &ot 
of  levy,  made  seventeen  months  before  his  purchase,  and  not 
returned  nor  otherwise  proceeded  on  until  seventeen  months 
afterwards. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  in  conf onnity  with  the  principles  of  this  opinion. 


Sali  BxLAxn  TO  THX  Tdci  whxn  thx  Lmr  or  Warr  Atzaorxd^  and 
oonveyi  the  title  held  by  the  defendant  on  that  date:  MiXUom  v.  i?tlfly,  26 
Abl  Deo.  149,  and  note  154,  where  the  eaaea  in  this  aeriea  are  ooUeefcedi 
Pmrh&r  v.  Aobm,  84  Id.  619;  MetU  v.  Bright  82  Id.  683.  BW  a  general  die- 
of  the  doetrine  of  relation,  see  JaidBttm  v.  J2cMwy,  16  Id.  246^  aotai 
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Lom  ow  Lixir  bt  Laohbs. — ^To  preserya  the  lien  and  levy  the  delivery  of 
the  execntion  to  the  sheriff  shoald  be  followed  by  a  prompt  levy,  a  return  of 
the  fact,  and  a  aale  within  a  reasonable  time;  or  if  the  sheriff  fails  to  dis- 
ebarge  his  dnty,  the  plaintiff  shoald,  without  unreasonable  delay,  take  steps 
to  oompel  him  to  perform  his  duty.  Laohes  for  three  yean  mnst  be  regarded 
as  a  waiver  or  abandonment  of  the  lien:  Ikpo$UBatik<ifOifiUkiana  v.  Berriff 
t  Bosht  280,  oitliig  the  pcindpal 


WOBLASD  t;. 


i/im:k4 


[•B.]ionMi,ao8.] 

Cbodrob  mat  PuBOBin  BosTA  Fwm  or  va  Dbbxdb,  though  he  know  the 
dbJeoA  of  lbs  lattsr  in  making  the  sale  is  to  defeat  other  orediton* 

Vmsvtx  Bamun  n  hot  FnoHiBiraD  ybom  PuBOBAfliiro  at  a  sale  made  by 
his  oo-depntj,  bat  saoh  parohase  barely  eeoapes  being  illegU  and  void 
becaose  against  pablio  policy,  and  will  be  held  void  where  there  are  any 
indioatkms  ol  onfiaimess  or  ineonality* 

Tbb  opinion  stateg  the  facta. 

Morehead,  Meed,  and  Shuck^  for  the  pbdntifL 

Boberimm  and  MbBenry,  for  the  defendant. 

By  Court,  MAumfATiL^  J.  This  action  of  detmne  was  brought 
by  Worlandy  claiming  under  a  mortgage  and  decretal  aale  made 
l^  consent  on  the  mortgage,  to  recover  a  n^gro  man  slaye  from 
Eimberlin,  who  had  pnrohaaed  him  under  an  execution  against 
Starke,  the  mortgagor,  subsequent  in  date  to  the  mortgage  and 
also  to  the  decree.  The  recoreiy  was  resisted  on  the  ground 
that  the  mortgage  was  fraudulent  and  roid  as  to  the  creditors 
of  Starke;  and  on  the  other  hand,  it  is  contended  that  the  de- 
fendant could  not  rely  on  the  alleged  fraud,  nor  make  the  quee- 
tion,  because  being,  as  was  proved,  a  co-deputjy  with  the  sheriff 
who  made  the  sale  under  execution,  and  a  partner  with  him  in 
ihft  profits  of  the  oflBce,  his  purchase  was  iU^gal  and  did  not 
place  him  in  the  condition  either  of  a  creditor  or  a  b(ma  /ids 
purchaser.  The  court  refused  an  instruction  to  this  effect, 
asked  for  by  the  plaintiff,  and  gave  instructions  for  the  defend- 
ant on  the  question  of  fraud.  And  the  propriety  of  these  opin- 
ions presents  the  only  questions  to  be  decided.  The  records  of 
the  chancery  attachments  which  appear  to  have  been  levied  on 
the  slave  before  the  levy  and  date  of  the  executions  under  which 
he  was  sold,  axe  too  incomplete  to  show  that  they  are  entitled 
to  have  any  bearing  in  the  case,  or  to  require  any  further  re- 
mark in  relation  to  them. 

Am.  Dae.  Voim  XXIV— « 
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It  appears  fhat  Starke  yrss  actually  indebted  to  Worland  in  a 
sum  much  greater  than  the  value  of  the  mortgaged  property, 
but  for  which,  as  it  was  for  the  unpaid  balance  of  the  price  of  a 
house  and  lot,  sold  by  Worland  to  him,  there  was  a  lien  on  the 
house  and  lot  of  more  than  double  the  value  of  the  debt,  which, 
howerer,  was  not  due,  and  that  Starke,  being  in  negotiation  for 
the  sale  of  the  house  and  lot  which  was  finally  effected,  the 
mortgage  on  the  slave,  etc.,  may  have  been  made  for  the  relief 
of  the  lien  and  to  facilitate  the  sale.  It  mfi  proved  that  Starke 
vras  embamssed  vrith  debt,  and  he  may  have  intended  the  mort> 
gage  as  an  instarnment  of  fraud.  But  there  is  some  evidence 
that  the  proceeds  of  the  sale  of  the  house,  or  a  part  of  them, 
were  at  some  period  assigned  for  the  benefit  of  his  creditor. 

The  court,  among  other  things,  instructed  the  jury  that  if 
Worland  knew  when  he  accepted  the  mortgage,  that  Starke's 
intention  when  he  made  it,  was  to  hinder  or  defraud  his  cred- 
itors, the  mortgage  was  void  as  to  the  creditors  and  purchasers, 
though  they  should  believe  that  Worland's  object  in  accepting 
it  vras  honestly  to  secure  his  own  debt.  This  proposition  in  the 
terms  in  which  it  is  stated,  is  inconsistent  with  the  principles 
established  in  the  oases  of  Fbrd  v.  WiUiamSf  8  B.  Mon.  666  ei 
weq.;  Pearson  et  oZ.  v.  BochMU  ei  a2.,  4  Id.  296;  and  Young  v. 
SiaUings,  5  Id.  807.  But  it  is  contended  that  although  ab- 
stractly wrong,  it  was  not  prejudicial,  because  if  Starke's  in- 
tention in  making  the  mortgage  was  fraudulent,  and  Worland 
knew  it,  the  conclusion  that  he  participated  in  the  fraudulent 
intent  results  necessarily  from  the  circumstances  under  which 
the  mortgage  was  taken;  and  especially  from  the  fact  that  it 
vras  not  necessary  for  the  security  of  Worland's  debts,  which 
mis  amply  secured  by  lien  on  real  estate.  But  we  are  of  opinion 
that  before  this  condusion  can  be  regarded  as  inevitable,  so  far 
as  to  authorize  its  assumption  by  the  court,  it  must  also  be  as- 
sumed that  the  sale  of  the  house  by  Starke  was  intended  to  de- 
fraud his  creditors,  and  that  this  intent  vras  knovm  by  Worland. 
And  as  there  is  no  conclusive  evidence  of  these  &cts,  the  infer- 
ence dependent  upon  them  is  not  conclusive.  It  seems,  there- 
fore, that  the  question  of  fraud  in  the  mortgage,  if  involved  at 
all  in  the  case,  should  have  been  left  to  the  jury,  upon  the  hyx>o- 
thetical  instructions  given  before  that  which  has  been  stated, 
and  to  which  we  perceive  no  objection. 

Upon  the  question  whether  Eimberlin,  as  the  purchaser  of 
the  slave  at  the  sale  made  by  the  co-deputy,  and  partner  in  the 
profits  of  the  office  of  sheriff,  can  make  tiie  question  of  f laud 
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against  the  plaintiff's  title,  we  are  still  of  opinion  that  it  is 
against  the  policy  of  the  law,  for  one  deputy  to  purchase  at  the 
sale  of  another,  because  of  its  tendency  to  unfairness  and  op- 
pression. But  although  in  view  of  the  policy  of  the  law,  the 
prohibitions  of  the  sixth  section  of  the  act  of  1792,  2  Stat.  L.  623^ 
were  construed  to  extend  to  the  purchase  of  land  by  one  deputy, 
at  an  execution  sale  made  by  another  deputy  of  the  same  sheriff: 
Smiih  T.  Pope,  5  B.  Mon.  837;  yet,  as  the  legislature  has  con- 
fined its  prohibitions  to  the  case  of  sales  of  land,  tenements, 
and  hereditaments,  we  should  not  feel  authorized  merely  on  the 
same  views  of  the  policy  of  the  law,  to  declare  an  absolute  in« 
capacity  or  inability  of  a  deputy  sheriff,  to  purchase  slaves,  or 
personalty,  at  the  sale  of  his  co-deputy,  and  on  that  ground 
to  pronounce  every  such  sale  void.  We  should  not  doubt,  how- 
ever, in  view  of  the  obvious  tendency  of  the  practice  in  ques- 
tion, to  prevent  the  execution  of  Uie  law,  and  to  corrupt  its 
ministers,  that  such  a  purchase  should  be  regarded  as  pregnant 
with  suspicion  of  fraud,  and  as  barely  escaping  the  denuncia- 
tion of  illegality  and  voidness;  and  that  when  accompanied  bj 
one  other  indication  of  unfairness  or  inequality,  as  great  in« 
adequacy  of  price,  or  the  like,  the  sale  should  be  held  void  on 
the  ground  of  fraud;  which  would,  of  course,  preclude  the 
purchaser  from  standing  in  the  place  or  asserting  the  rights 
either  of  a  creditor  or  a  bona  fide  purchaser.  To  say  that  one 
deputy  should  have  the  same  opportunities  of  speculation  at  the 
salesof  his  co-deputy,  that  other  individuals  have;  that  the  same 
presumption  of  fairness  and  legality  arise  in  his  favor;  and  that 
whether  he  may  take  advantage  of  the  paucity  of  bidders,  or 
other  circumstances  over  which  the  acting  sheriff  jnay  have  con- 
trol, would  open  a  wide  door  for  collusion  and  oppression.  The 
law  does  not  intrust  these  officers  with  the  power  of  execution, 
as  a  means  of  enriching  themselves  or  each  other,  by  spoon- 
lating  in  the  property  of  suitors.  If  it  does  not  absolutely  pro- 
hibit, it  must,  at  least,  strongly  discountenance  a  purchase  by 
one  at  the  sale  made  by  another  deputy  of  the  same  officer,  and 
will  uphold  it  only  when  it  appears  to  be  in  truth  and  in  fact  a 
fair  purchase,  for  reasonable  adequate  consideration. 

We  do  not  know  that  the  fact  of  the  two  deputies  being  in 
this  case  partners  in  the  profits  of  the  office  of  sheriff,  which 
ihey  both  exercised,  should  have  any  other  effect  than  that  of 
increasing  suspicion  and  disfavor.  If,  however,  they  were  part- 
ners in  the  purchase  made  by  each  other  at  execution  sales,  or 
in  this  poxohase  in  particular,  we  are  of  opinion  that,  in  that 
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ttM  lilt  ■honld  be  deemed  abeolntdy  Toid,  and  Eimberlin 
deriTed  no  li^t  to  the  daTee  l^  his  pmchaee,  bat  stands  as  a 
mere  naked  possessor,  against  whom  the  title  of  Worland  under 
the  mortgage,  however  void  as  to  creditors,  is  valid  bejond 
question.  And  his  attitude  would  be  the  same,  if,  on  aoooont 
of  gross  inadeqaaoj  of  price,  or  any  nnfsimiws  in  the  ssle,  his 
pmbhase  should  be  deemed  fraudulent. 

For  the  exxor  in  instructing  the  juxy  as  above  stated,  on  the 
etieotof  Worland's  knowledge  of  the  fraudulent  intent  of  Stsdbe 
in  making  the  morijgage,  Uie  judgment  IS  revemd,  and  the  cause 
remanded  for  a  new  trial,  in  eonf osmily  with  this  opinion. 
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Manon^  for  breMh  of  pranlw  of  maRbgi^  4ML 
AoiMT,  not  Allowod  to  Mt  f or  hii  onm  adTantnga^  9Hl 
▲■wirMKiiT,  for  benefit  of  oreditoffiy  oponlioB  oC  Ia 

lOTOoation  of,  in  EngUmd,  4281 

rerooation  of,  in  United  Stater^  427. 
AMoan,  Mtlon  for,  291. 

defanae  in  rait  for  wrongful,  298w 

of  A.  B.  nnder  wanant  for  G.  D.,  201. 

of  one  who  miarepreeenta  himaelf  to  be  parly  Jntaada^ 

of  Samnel  S.  G.  under  wanant  for  Daidel  &  O.,  SOL 

without  wananti  by  ofBoer,  292. 

withont  wananti  by  priYate  peraon,  288. 

wanant  for,  mnat  be  in  oorreot  name^  20L 
AnoKMMT  AT  Law,  anthority  of,  to  oompromlaa  dibl  or  aslMid  Uma  lor  piif 
ment^  488. 

Brama,  diflforant,  given  by  gnardian,  88. 

CtaABiTTBS,  Amerinan  oonrti  do  not  enf oroe  genenl  or  himwi  tahi  gtffei  to^  SlL 

beqneat  to  oocporation,  miatake  in  name  of,  101. 

bequest  to,  may  be  to  penona  not  then  in  eTJetanoe,  lOL 

beqneat  for  feeding  and  dothing  poor  ohlldren  of  0.  ooonty  la  Toid«  08. 

bequeat  for  preaohing  gospel  in  deatitate  regiooa  of  the  weat^  09. 

bequeat  for  the  real  diatreaaed  private  poor  of  T.  oonnty  ia  void,  08. 

beqneat  for  tmatee  ia  valid,  becanae  he  may  aelaot  the  ot^oota^  whan  thi|y 
are  unoertain,  100. 

bequeat  to  uninoorporated  aooiety,  101. 

bequeat  to,  uncertainty  in  tmatee,  doea  not  avoids  lOL 

bequeat  to,  when  void  for  uncertainty  aa  to  donee^  lOL 

Wngliah  oourta  enforce  general  gif ta  to,  88. 

Jnxiadiction  of  chancery  oourta  over,  88. 

unoertain,  when  valid  beoauae  a  tmatee  ia  named  to  aalaololJMti  ^  iO& 

unoertainty  of  bequeat  to,  when  rendera  void,  98. 

unoertainty  of  amount  given,  99. 

unoertainty  of  object,  99. 
CkxnnnoN  SuBsaQtriNT,  breach  of,  by  diaoontinuaDoe^  70t» 

breach  of,  by  alienation,  750. 

breach  of^  doea  not  ip§o/acio  reveat  the  eatate,  704b 

bteabh  of,  doea  not  ipm>/aeio  reveat  an  eatate  for  jman^  19L 

braaeb  of,  inatanoea  of,  760-764. 
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CoHDinoir  SussaQOBHT,  breaeh  of,  in  cmotliig  Imfldl^fi^  761. 

breach  of,  to  indemnify,  7ML 

bretoh  of,  to  rapport  gruitor,  75Ql 

breach  o(  re-entgr  for  oqnditioii  bcoluB,  ««wtlftl  to  divwItlMMtiiib  TBi^ 

breach  of,  what  is  a,  749. 

bnacli  of,  aoqaiesoenoe  in,  746. 

doei  not  OMiae  f  orf eitore,  whan  other  penalty  la  tMmud,  74^ 

dnntion  of,  740. 

entiy  for  breach  of,  roTeeta  the  eatste,  757. 

entcy  for  breach  of,  what  aofBoient,  708. 

entry  for  breach  of,  who  may  make,  7fiflL 

equity  will  not  enf oroe  forfeiture^  757« 

f orf ettnre  of,  746. 

illegality  or  impoaribilityof,  74S. 

implied  in  another  condition  rabaeqnant^  74^ 

moat  be  expreaaed  in  deed,  744. 

parol  not  admiaaibla,  744. 

petfomanoe^  demand  of,  when  not  xeqidrad,  70OL 

performance^  demand  of,  when  required,  750. 

perfdrmanoe  of,  ezenaed  by  illegality  or  impoHlbiBty  eC  741 

performaDoe  of,  not  excnaed  by  infancy  or  coverture,  746L 

perfocmance  of,  makea  the  estate  abaolute,  748. 

re-entry  for  condition  broken,  when  neoeawy,  761^  766^  IK. 

release  of,  746. 

atrioUy  construed  against  grantor,  744. 

time  within  which  may  be  performedy  748|  74A. 

validity  of,  759. 

waiver  of,  74«>74& 

waiver  of,  in  part,  eflfoct  of,  748. 

who  bound  by,  745^ 

who  may  take  advantage  of,  768» 
OomrxrAKCS,  condition  rabeeqnent  in,  748-7091 

t.i><y>intmLl  words  not  oBsontial  to,  73. 
OoHmTunoKAL  Law,  joint  debtor,  acta  antiioriiiiig  judgmit  «i  awioa  it 

proceas  on  one  joint  debtor,  67(X-673. 
OoTBNANTS,  respecting  sale  and  conveyance  of  land,  when  dap«d«lb  Mi. 
CBSDnos*8  Bill,  to  reach  equitaUa  aaaets,  osientiila  to^  72& 

Damaoss,  measure  of^  in  action  on  bank  notes,  SOOl 

measure  of,  in  action  for  seduction,  177. 
DKfixiTioN,  of  precatory  words,  872. 

of  seduction,  162. 

of  void  marriage,  64b 

EjKcnfBNT,  judgment  in,  effect  of,  200. 

Estates  of  DscxDXim,  heirs,  liability  of  interest  eC  ^ 

title  of  property  passes  at  once  to  heir  or  daviaae^  ~ 
EmoppsL,  against  minors,  286. 

against  minors,  claiming  dower,  286. 

equitable  rule,  286. 

from  denying  that  person  acted  as  the  ageBtb 

rule  at  law,  286. 
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£viJ>AHUi»  ooone  of  boaineM,  notice  of  diiihofnor  by,  (M^ 

dedlantloos  of  former  owner,  497. 

daohntunw  of  former  owner  of  real  or  penonal  eiMl^  flUL 

dadufttiomi  of  holder  of  a  ohoae  in  aotioii,  701. 

in  aetion  for  sednotion,  172. 

irrelevant,  shoold  be  excluded,  480. 

of  aednction  for  breach  of  promise  of  maixlagab  178L 

protest  of  foreign  notary,  206. 

aeinoed  female,  oorroborating  and  impiwMihlnfc  UH 
[ON,  heir's  interest  is  subject  to,  338. 

lieir's  interest,  equity  idds  subjection  of^  MflL 

lidr's  interest,  how  levied  upon,  338. 

heir's  interest,  when  not  subject  to,  338* 

isBoed  oontrazy  to  agreement,  77. 

remainder,  vested,  is  subject  to,  339. 

tost  estates,  when  liable  to,  82. 

EOir  Sale,  deputy  sheriff  may  pumhass  of 

Botioe  of,  absence  o^  makes  sale  voidablsb  888L 

notioe  of,  whether  essential,  238,  238. 

notice  of,  waiver  of,  240. 
SSBOQTOB  DB  BOH  TOBT,  fraudulent  donee,  when  lUtiU  a%  4B» 

IkAHOHm,  to  maintain  bridge,  whether  iiitirfarsd  witii  bf 
maintain  railroad  bridge,  602. 

CKtaaaxtt,  negotiability  of,  308. 

HiOBWAT,  presumption  of  dedication  of,  49L 

Hub,  interest,  when  and  how  liable  to  e»eoatloii,  WS  8101 

laiABT,  estoppel  against,  28S. 

estoppel  against,  claiming  dower,  28ft> 
estoppel  agsinst»  in  action  on  contract,  288. 
estoppel  against,  in  action  of  tort,  287. 
estoppel  against,  overthrowing  instmrnenti,  288. 
Mtoppel  against,  rule  in  equity,  286. 
estoppel  against,  rule  at  law,  2BlfL 

JUMMnne^  against  parteer  not  served  with  proessi  Is  toI^  898l 
i^punst  partner  on  oonf ession  or  npon  appeannoa 

67a 
igdnst  partner  under  the  joint  debtor  aotib  670-4I7IL 
in  ejectment,  effect  of,  200. 
on  Ibrtheoming  bond,  effect  of,  884. 
of  sister  states  ^**^Mi>^g  for  want  of  Jozisdiflllaat  888L 

laoKATioN,  statute  of,  once  commendog  eontiaisis  188l 

statute  of,  trust  cases,  applicatimito^  1681 
Ldxatto,  maniage  of,  is  void,  66. 

IIabbzaos,  age  of  consent^  67. 

after  divorce  amaua  H  (Aorois  void,  60L 

action  for  breach  of  promise,  evidence  of  isdnoliOB,  17BL 

difference  between  void  and  voidable,  64b 

during  continuance  of  prior  marriage  is  void»  64. 


792  IKDEX  TO  THX  NOTES. 

Hammiaou,  frmnd  in  pfooaring  peraon  of  wik  iniiid  to  cnfev  inta^  ML 

of  intaiM  penon,  when  roid,  fifi. 

of  inMne  penon,  ntifiofttion  of,  ML 

of  intcniofttad  penon  le  Talid,  M. 

of  minoni  whan  roid,  07. 

Moood  nuuriAge  ii  Toid,  if  flnt  be  not  diaolTedy  66w 

Toldnble,  onn  be  qneetioned  only  dnring  life  of  the  pertlee,  M. 

YOid,  defined,  54b 

Yoid,  may  be  emiled  by  any  penon  at  any  time  or  plaoe,  5L 

fM,  ia  of  no  effect^  64. 
MiMCTan  Womav,  deviae  to^  iriien  deemed  to  her  aepaiate  nae,  9iiL 

aepamte  property  of,  hnaband  aa  tmatee  of,  768. 

Hatioabui  Stbbamb,  atate'a  power  to  anthoriae  bridging,  d20. 
HaoonABLB  IiiBTRUiaum,  aooeptanoe  of  bill  by  parol  ia  iraUd,  MIL 

aooeptanoe  of  bill,  itatntea  regarding,  254. 

aooeptanoe  of  bill,  woida  whioh  amount  to^  254. 

aarignee  withoat  reoouae  ia  honaJkU  holder,  6Ml 

■arignee^  negligenoe  of,  in  not  inqoiiing^  6Ml 

hamaJSde  holder  of,  who  ia  a,  MS. 

deelaration  of  former  holder  of,  701. 

aotioe  giren  on  forenoon  of  day  of  matority,  207. 

Botioe  of  diahonor,  proving  from  ooozae  of  boaJneai,  684. 

Botioe  of  diahonor,  proving  from  memoranda  of  deoeaaed  teller,  6S4. 

Botioe  to  indoner,  miatake  in,  207. 

peraon  taking,  inoooaideration  of  previona  debt,  ia  bona/de  holder, 
Fbw  Tbial,  illegal  evidenoe,  when  no  groond  for,  6M. 
Honoi,  deaoription  of  land  in,  how  oonatmed,  239. 

for  at  leaat  onoe  a  week  for  four  weeka,  how  oonatnied.  2M. 

given  for  too  abort  a  time,  2Mi 

week,  how  oonatmed,  2Mi 

OifiazAL  BoNDi  informally  in,  802. 
when  valid,  though  irregular,  6Mw 


%  one  partner  can  not  appear  or  ooof eae  Judgment  for 
57L 

pfoeeedingiagainat,  where  one  member  can  not  be  aerved  with 
570. 

proceeding  agalnat  member  not  aerved  with  aommona  ia  void,  571. 

atatatea  anthoriidng  prooeedinga  on  aervioe  of  one  member  only,  571* 
PUUBDroa,  Azabio  nunerala,  use  of,  in,  M2. 

oomplaint  in  seduction,  170. 
Pnaonca,  continnanoe,  refusal  of,  as  ground  of  appeal,  649. 
PluoATORT  TBU8T8,  arise  from  expression  of  "belief,"  372. 

ariae  from  expression  of  desire,  wish,  or  request,  373. 

arise  from  expression  of  hope,  will,  or  entreaty,  373. 

ariae  from  expression  of  confidence,  trust,  373. 

certainty,  requisite  aa  to  subject-matter  of,  375. 

certainty,  requisite  aa  to  object  of,  376. 

defined,  372. 

early  American  cases  concerning,  377. 
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PftMUTOBT  ^usxB,  later  AmsrioMi  and  Bngllah  oaM  wicwtaf,  177. 

three  requifltee  to  creation  of,  877. 

wlieii  carried  oot,  872L 

worde  sufficient  to  create,  872. 

worda  which  do  not  create,  874 
Pusuo  LiimB,  improrements  on,  yvoymiy  in,  780l 

pcewewwy  rights  in,  recogniied  ai  property,  780. 

RBL4TI0H  or  SHBBnri^s  Deed,  707. 

BnonuoN,  of  sale  of  real  estate,  for  nuireprosiintiti<wa,  814 

Bau,  conditional,  effect  of,  124. 

SiDUonoH,  accomplished  by  force,  action  for,  104. 

action  for,  complaint,  what  most  aver,  170. 

action  for,  defensee,  171. 

action  for,  fonn  of,  170. 

damages,  measnre  of,  177. 

defense  of  crimmal  proseention  for  sama  oBmm^  ITL 

defense  of  connivance  of  parent  or  hnabaad,  172» 

defense  of  former  recovery,  171. 

defense  of  husband's  cruelty,  172. 

defense  of  infancy  of  defendant,  171. 

defense  of  prior  unchastity,  171. 

defense  of  release  by  person  sednoed,  17L 

defense  of  subsequent  marriage,  171* 

defense  that  party  seduced  was  not  ssrvant  of  pJafaitHf,  11% 

defined,  162. 

difference  between,  and  rape,  164. 

eridenoe  in  action  for,  172. 

evidence  in  action  for,  declarations  of  wtfe^  174 

evidence  in  mitigation,  177* 

evidence  of  chastity  or  unchastity  of  party  sednoedt  ITt* 

evidence  of  defendant's  good  character,  174. 

evidence  of  marriage  requisite  in  cases  for  seducing  wlie»  Mb 

evidence  of,  in  breach  of  promise  of  marriage,  178. 

evidence  of  pecunisry  droomstanoss  of  parties,  17& 

evidence  of  plaintiff's  good  character,  174. 

evidence  of  plaintifrs  cruelty,  or  want  of  affection*  174 

•videnoe  of  pronuse  of  marriage,  176. 

•videnoe  of  social  position  of  defendant,  176. 

evidence  of  social  position  of  plaintiff's  family,  17& 

grandfather's  right  to  sue  for,  167. 

goardian's  right  to  sue  for,  167* 

husband's  right  to  sue  for,  168. 

husband,  separated  from  wife»  oan  not  sue  for*  168. 

how  averred,  171. 

illness  or  pregnancy,  when  essentisl  to  aotioo  for,  168. 

master's  right  to  sue  for,  167. 

parent's  right  to  sue  for,  168. 

pereons  standing  In  loco  patraiiU  may  sne  for,  167. 

of  woman  previously  unchaste,  164. 

statutes  giving  seduced  woman  a  cause  of  action,  16IL 
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'» rttpirthM^  ri^t  to  rottev  197. 
mttI^  of  aetion  for,  100. 
«nder  proodao  of  marriaga^  IM. 
wkkr  pioiniaa  of  marriaga  mada  by  UHiiad  nai^  IMb 
vImI  Miantlil  to  maka  a  oaaa  o^  lOt. 
wlio  BMy  ana  for«  106-107. 

aadnoad,  whan  amy  ana  lor»  lOSb 

Dbds  ralation  of,  707. 
gnataa^  iHiat  mnat  ahow  to  laoeiTa^  706L 
%LAMUBkf  worda  afftiflnabla  friwanw  tiiay  ralata  to  ona'i  liMlBHi^  Ul* 

TAXasioVf  dalflflatiflii  by  atata  of  powar  o(  4iL 

of  aftimbnata  by  a  atafca,  44a> 
Tkoit,  Tohmtarily  aawimad,  wfll  ba  aotooadfTlL 

•      

ToMBf  ^»**™^  to  dlifilflaa  daltoti^  880L 

Wjaaaitotkini  mada  by,  S80L 
▼mMB  AMD  Ymnma,  aotion  lor 

IM. 


Wlll%  dariaa  to  baba  of  a  panoB  UtIq^  Sm 
worda  and  traaliy  S72-4781 
vUah  wm  dfafBaU<!rf  tut 
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ABATEICENT. 


ACX3EPTAKGB. 

toKMOflABUi 


AOGRSSIOK. 

OP  PlMfflffAL  PHaFrnWI   HAT  PUBSUS  It  wImMTV  1m  MtttmMllL 

"WlMfi^  lioip«fw»  the  furoperty  has  been  so  ehanged  in  iti  ehanwier  m  to 
iMVfsloitltaldwfelty,  itoeMeetohaTathAiune  kgid  eziitaBoeb  and  the 
€■&  not  pnnii*  it  agidnet  third  penooi.    Ohut  t,  Mmnlam^  9SL 


ACCOUNT. 

CtoMmnoon  Asbitsd  at  bt  Audixobs  ov  tbb  Sbrudobv  cI 

€■&  not  be  reviewed  in  the  abeenoe  of  tha  teatfanony  npon  vliloli  thiy 
baaed.    ffodge$  t.  Parier,  83L 

Baa  B^otrit  6^  10|  Bbzatib  or  DBomaiD  Fuaam^  4 IL 

ACnOK& 
T9  0|  OunsAon^  6^  8;  Febbub,  2;  Jusncna  av  noi  Fluo^  1| 
LoEXBinaonDBi  12;  13;  Smprarot  2|  WAmoooBm^  % 

ADMINIBTBATOBS. 

8ae  BUHAJVURa  AIID  ADHDnBEBAHOUL 

ADMINISmATOBS  DB  BONIS  KOK. 
BaaBKKPOTOBa  Aai>  AuaHiBEEAXoBai  SA-flflL 

ADVEBSB  POSSESSION. 
;  1, 8|  BQunr,  10^  12;  TEOsn  iSB 


AOBNOY. 

L  SusasvBB  av  Puoifal  avd  Aobmt  to  NnoonoLa  Noniy  now 

Apff<oaiiwM7nofce»8lgned  '<JobnNeaffar.forNathlPopa»8ain'l^fHi^* 
wiMre  ^Jcn  wrote  the  latter  names,  intending  to  sign  aa  agent  lor  Fof% 
ia  a  noto  ef  Pope,  and  rendera  bim  liable.    Bobertmm  t.  Pcpe^  287* 

iL  IvoBiaaioBiiiDPuHOiPALovCoHTBAiovMABBBr  Aanrr,  aaagMMoi 
nk^  H  anat  pniport,  on  ito  lMe»  to  be  the  ooot»et  of  Iha  prias^a^ 


796  Imdkil 

and  hia  lunie  must  bo  ioMfied  in  it  and  vgnad  to  ik  It  ia  not  anoogl 
tbattheagBntbodaaflribodManflliinthoinatnunont.  Merckami^  Bomk 
T.  Central  Btmk^  66A. 

H  Bulb  that  PnnraiPAL'k  Namb  mm  Avnim  oh  OoirnLAOT  Mabb  bt 
AoBHT  appUea  mora  paitionlariy  to  aolanm  inatnunonta  under  aeal,  and 
a  more  liberal  rale  obtaina  aa  to  nnaoliwm  inatnunenta,  eepedally  oom- 
mercial  and  maritime  oontraoti.  In  anch  oaaea»  in  fortheranoe  of  tbe 
pablio  policy  of  enooniaging  trade,  if  it  oan,  upon  tho  wbole  inatnunent, 
bo  ooUected  that  the  trne  objeot  and  intent  of  it  are  to  bind  the  prin- 
eipal,  and  not  merely  tlie  agent,  ooarta  of  Jnatioe  will  adopt  that  oon- 
atniotion  of  it,  however  inlonnally  it  may  be  enpreaaed.    Id, 

4  AoT  OF  AoBKT  IB  AoT  OF  PBntooff AU    DmU  T.  Kmg^  688L 

•i  AaBNT  AonNo  within  thb  Soopb  of  hd  AuTHOBcnr,  and  not  onnfwaling 
hii  agency,  ia  not  liable  on  a  oontraot  made  lor  tho  benefit  ol  liia  pria- 
dpaL    HaU  ▼.  Iluntoon^  332. 

C  Whbbb  Principal  Authobizbs  Aohht  to  Baibb  Monbt  in  n  partienlar 
w»y,  which  the  Intter,  being  nnable  to  do,  raiaea  it  in  another  wny  no 
more  bordenaoma  to  the  prindpal,  i^io,  wlien  inloimed  of  what  haa  baM 
done,  makea  no  objection,  ha  will  bo  bound  by  the  tranaaotlon.  Lm  t. 
Jbnloine,  60S. 

y.  Pbbbon  Hbld  Out  to  Pubuo  ab  ▲  Pdblio  Aobht,  Bends  FnxBroiPAL  by 
hia  acta  done  within  the  aoope  of  that  agency,  even  althoogh  leaferioted, 
aa  to  certain  acta,  by  aeoret  inatraotlona.  JfervAanCf*  Bonl;  t.  Omiini 
iiaidfc,666. 

IL  POWBR  TO  I>i8cx>nNT  BiLLB  CoNFBRB  PowEB  TO  LffDOBBB;  M  wherever  an 
agent  ia  empowered  to  do  a  particular  thing,  ha  ii  alao  empowered  to 
nae  the  meana  neoeaaary  to  aooompliah  it.    Id, 

1^  AOBRT  InTBBMBDDLINO  WITH  PBOPBBTT  OF  ANOTHBB  IB  QmUTT  OF  OOB- 

TBBBioN,  although  ignorant  of  the  title  of  the  true  owner,  and  he  may 
be  aaed  in  trover  for  each  property,  even  after  he  haa  deliveced  it  over 
to  the  poeacerion  of  hia  principal.    Lee  v.  Matheioit  408. 

Uk  AOBNT  CAN  NOT  DbAL  IN  MaTTXB  OF  AOKNOT  FOB  HIB  OWN  BbNBIITI  BOd 

where,  being  employed  to  pnrohaae  property  for  hia  principal,  he  por- 
ehaaea  in  his  own  name,  equity  will  deolare  him  *  trnatee  for  tho  prin- 
cipal.   SwUaer  v.  Skilee,  723. 

11.  I>EMAND  AND  BeFUSAL  ABB  NbOBBBABT  TO  AoriGX  AOAIMBT  AN  AOBBV 

and  attorney  in  fact  for  money  received  by  him  for  the  nae  of  the  plaintiit 
Taylor  v.  Spears^  519. 
I2L  Demand  bt  Pbbson  Othbb  than  Plaintiff,  Whose  Authobitt  ib  no* 
Shown,  for  money  received  by  defendant  to  the  plaintiff's  nae,  and  a 
refusal  to  pay  it  over  to  such  person,  do  not  constitute  a  sufficient  de- 
mand and  refusal  to  sustain  an  action  against  the  defendant.    Id, 

13.  Principal  in  All  Gases  whebb  He  oan  Tbaoe  hib  Pbopebtt,  whether 
it  be  in  the  hands  of  the  agent,  or  of  hia  repreaentativeB,  or  asaigneea,  ia 
entitled  to  reclaim  it,  unlesa  it  has  been  transferred  bona  JUU  to  a  pur- 
chaser of  it,  or  assignee  for  value,  without  notice.  Oveneen  v.  FiryifMa 
Bank,  399. 

AuonoNs;  Banks  and  Bankino,  4;  CoBPOBATiOBra^  16|  Hdbbahd  anb 
WiFB,  15, 10;  Kbgotiabxji  iNBiBiniBNTBb  32;  TiiovaB, 
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ALTERATION  OF  rNBTRUMENTS. 
See  Criminal  Law. 

AMENDMENTS. 
86e  Ara0BMXiit8»  7;  Judomkhtb,  5, 6,  7;  Niw  Tbiax^  1;  Kaamn, 

AKCILLABT  ADMINISTRATION. 
See  ExaooTOBs  and  ADMiinnBA«OBi|  & 

APPEALS. 
See  PUADoro  axd 


APPEARANCE. 
See  JuiMiiHn%  14^  16^  24;  Pliadivo  avd  PSMnioi*  IS. 

ARBITRATION  AND  AWARD. 
OnmonuT  n  vor  EammAL  to  malM  yilid  a  ■alimiwlwi  aad  mi  ftWftrd 

See  Boom,  6|  Wmmm^  •. 


ARREST. 

o  Wmm  FUmmi.— Oflioer  iiiinUim  *  w^pond  Mm  wmwrt 
wunnl^  imiel  ael  in  good  &itii  and  npon  groondo  of  pfobnUo  mmfkkom 
Hint  iha  petMo  oiresfeod  ii  the  notnal  felon.  Tho  fOfemoc^o  oAoial  pioo* 
hmntkn,  ihni  *  felony  ham  been  oonimitted,  aad  oAriog  n  ivwud  tat 
tfienimlof  «Im felon,  le  not  to  bedinaiMdod  bioiMi  pribUriwd  inn 
■owifopVy  if  00  nqvind  bj  Inw.    Anet  t.  SkUi^  SHL 

Boo  OoiaTEAOBib^i  Smiuffni 

ASSAULT  AND  RAITERT. 
See  Jusnon  or  thb  FiAiSi 

ASSIONMKRTS  FOR  THE  BENEFIT  OF  0KBDIIOR8. 

L  Obbdrobs  mat  Aooift  thb  CoirDinomi  AiTAflinn>  to  Pbopbmt  ooa- 
▼eyed  to  imeteee  for  their  benefit  at  any  tlmoy  so  long  aa  tbey  haTo  done 
nothing  inconaiatent  with  the  terms  impoeed;  and  even  inoonafatent  acta, 
done  in  ignoianoe  of  their  rights,  will  be  no  bar  to  their  aooepting  the 
oonditiona.     Temiani  r,  8kme$^  213. 

ft.  CoNSEivT  OF  ALL  BiNXficiABnBB  Namid  »  DuD  ov  Tbu»,  ozeonted  for 
the  security  of  oreditora  therein  deaignat4w1|  bnt  pi0?iding  that  the  debtor 
shall  retain  the  nae  of  the  property  conveyed  until  a  date  sabaeqncnt  to 
the  maturity  of  the  debta,  is  essentisi  to  the  Tilidity  thereof,  nnlesa  the 
deed  itself  provides  otherwise.    Loetkari  y.  ITyott,  481. 

IL  Lett  ov  ExnoimoN  by  Bbnxiioiabt  in  Dbo)  ov  Tbur  for  benefit  of  orsd- 
itors,  prior  to  aasent  given  by  him,  ia  equivalent^  aa  isr  aa  he  ia  conoemed, 
to  a  revocation  by  the  grantor.    Id, 

4.  Whdlm  Pbopxbtt  n Oivxir  to  Tbdbtu  los  Uai  ov BBnBfiaiAAT,  the  as- 
aent  of  the  latter  to  receive  it  on  the  oondition  of  the  grant,  moat  be  sig- 
nified either  to  the  grantor  or  to  the  tmataa.    Id. 
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i.  MOKVUAOB     AKV  BOND  TO   TBUSTBIS  TO  SbOOBI   PaTMBHT   TO  CKBTAnP 

GUKDiTORS  upon  oonditUm  fhAt  they  would  wait  a  oertain  tune,  b  Talid 
if  the  craditon  aooept  the  tenna,  even  thoogh  they  were  Ignocmnt  el  the 
tcaaafer  at  the  tiine  it  waa  made.     TennaiU  y.  SUmqf,  213L 

C  A88IHT  OF  CREDnoBS  TO  A  DsED  ov  Tbur  iob  thse  BiinDn  B  Mtn 
KsoiHABT  in  order  to  veat  the  legal  title  in  the  tmatee.    Id, 

T.  AoBiOHifnrr  Km  thb  BivxnT  of  Cbxditobs  made  bj  n  petion  nolin  idl- 
ing  eiroomatanoea,  and  not  nnable  to  pay  all  hia  dehti,  may  be  iwoked 
fay  the  airignor  after  part  of  the  debta  haa  been  paid,  and  the  awjgnea 
wDl  be  theraby  diaoharged  from  liability  to  all  enditota  who  had  no 
Botioe  of  the  a«ignmMkt»  or  had  done  nothing  to  aignify  their  aeeeptaaoa 
ef  iti  pnmabna.    OoU^y  ▼.  mbbard^  425. 

i.  Aimt  BiTOOATioir  of  ah  AanovioifT  fob  tbi  Bbwbfit  of  CBSDisoBi^ 
irime  the  aarignor  haa  tfie  right  to  revoke  it^  the  ■arijjiitm  eta  panhaaa 
Ikom  the  amlgBor  the  property  ao  aadgned,  the  aame  aa  any  oUmt  pMHB 
eoold.    Id. 

AS8I0NMENTS  OF  00NTRACT8. 

L  PnaaBAOB  of  Obobb  dt  Aonov  hot  KBOomABUi  mocpixm  do  lagid  tfllo 

tlMrato.    Bmtktr  y.  Bmckimgkam^  680. 
ft  AanoBiBHT  OF  A  Gbosb  zh  AonoH  m  Pbbbuiibd  to  bi  Af'ii— **ri'%  vbIO 

tfie  oontrary  i^peara.    Phkmtff  t.  TVoeey,  110. 
&  Ow^iBiBfiB  AanoHMBRT  OF  A  Choo  ih  Aotioh,  for  the  pnipoae  of  aOoiw^ 

ing  a  kgid  plaintiff  to  teatify,  doea  not  diveat  hla  intenat    Id. 
tm  Bomiy  01  OoyxHAHTB,  %  S;  BynoHOB,  5;  GAiOHOy  8|  MoBittAOBb  ^ 

VBBiMm  AHD  Vbhbbb,  7;  WmmaBB,  t. 

ASSUMPSIT. 

L  AawiMfiT  DOM  HOT  LiB  TO  Rbcoybb  Daxaobs  fob  Ubb  of  WaiXi  ■twd 
ing  on  plaintiifi  land,  bat  used  by  an  adjoining  owner  in  baHding  n 
hooae  on  hia  land,  in  the  abaenoe  of  any  oontraot  between  tfie  parfeiaa  ta 
pay  for  anch  nae.    Bwjiioy  ▼.  Jeundolt  488. 

ft  Dbglabatioh  ih  AflBDXPsiT  18  HOT  8i78TAiHBD  by  proof  of  B  prooiae  mada 
to  the  plaintiff  by  any  peraon  other  than  the  defendant.    HuU  y.  Hfm^ 

lOOtla  8S2. 

IL  ABHTiiraiT  Muar  bb  Bbouoht  bt  thb  PsBaoH  to  whom  the  proodiavaB 
made^  and  from  whom  the  oonaideration  moved.    Id, 

ATTAGHMENTS. 

lb  Wrbbb  Subsbqubht  Aitaohmbht  kab  bbbh  Fnar  Lbtibd  bt  Shbbiff  or 
hiadepntiea»  and  the  fond  attached  ia  under  the  control  of  the  oonrt,  and 
tfie  partiea  are  all  before  the  court,  the  chancellor  ■hoold  diatdbate  the 
fond  amongrt  the  attaching  crediton  in  the  order  in  which  the  attach- 
ments came  into  the  aheriff*B  office.    Kamon  ▼.  EkMin^  770. 

ft  Pbihcipal  Dbbtob  ih  a  Tbubtbb  PBOoBBa,  whoee  interest  b  affected  by 
anch  proceeding,  may  take  exception  to  any  qaestion  arising  on  the  dia- 
oloanre  of  the  tmstee,  and  show  any  good  canae  why  hia  debts  and  oob- 
traots  shonld  not  be  interfered  with.    HurUmri  y.  JTidb,  320. 

ft  Sbbbiff  Who  kab  Collectbd  Mohey  oh  ah  Bxhodtioh  for  whioh  tfai 
creditor  may  maintavin  an  action  for  money  had  and  reodiyad«  imj  be 
held  aa  a  trustee  under  trustee  process.    Id, 
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4b  To  OoBwmvTB  Spmomrr  Pma  toax  Dmbx  has  boit  GABwamro,  whew 
mmtmptU  mm  brought  on  a  promiBioiy  note^  the  plea  mut  eet  ont  the 
jrormedlngp  hi  the  atUohment  eitit  at  huge,  and  show  that  all  the  leqni* 
rfkes  of  the  eoeiom  hare  been  complied  with.    Cfraufford  y.  Sladet  468. 

E  PaaiTn  or  Fuu  ur  Abaxhoht  ov  Pxndino  ATZAomanr  of  the  debt  on 
whioh  the  aetion  ia  broaghl^  ehonld  not  be  that  the  **  writ  be  qnaahed," 
bat  that  the  defendant  be  not  required  to  give  any  further  anawer,  as 
tUa  plea  does  not  abate  or  destroy  the  writ,  bat  leayea  the  matter 
in  onoertidnty  whether  the  plaintiff  will  erer  be  able  to  maintain  the 
aetion.    /<!. 

H  IiDBoraE  Oa>0LUiHnr  or  Fuu  or  ABAmaHT  of  a  pending  atteohment 
of  the  debt  ia  &tal  on  damnzxeri  the  greateet  preoSdon  ia  neoamary  in 
liieee  nleaas  i^AmmA.  ft  ia  Aa  nniiutliirfnin  of  tf»<>  nlea  whioh  la  I^mA^  to  to 

aaotftdn  its  troe  character.    Id, 
f •  SHBBoi^i  Bannur  or  ax  ArtAoaMMBn  may  n  Ammsbxd  by  pwrniwiim 
of  the  coorft^  and  ia  valid  againat  the  ahariff  only  aa  amended.    Chdff  t* 

$,  FlKmanr  BaioTMD  ibox  SHSBzrr^i  Haximi  bt  JuDamnr  or  Bsmrnr 
may  be  ordered  reatored  by  the  chancellor,  and  he  may  fine  and  impriaon 
lor  contampt  all  peraona  concerned  in  itaremoTaL   JB^^^  t*  tibrrvrd^  778L 

Bee  Knani  or  DioiAaiD  Pkbsohb,  8;  PuADiiroAM]>PEA0na%S|  8AUi»7. 


ATTOBNEY  AND  CLIENT. 

Anmonr  ax  Law  has  No  Authobitt  to  Qtvm  Dat  or  PAmiav  vpon 
reeaiving  aeenrity»  nnlnaa  each  aathority  la  apeoJally  gtfon  to  him.  Xoei^ 
hmH  T.  WpaUt  481. 

AUCTIONS. 

4aiMHMMnT  BY  PABiinu  IsmtxsTSD  nr  Auunoir  Sau  of  town-alte  by  tka 
goffemment^  aa  occapanta  of  lota  therein,  employlQg  an  agent  ta  poi^ 
ahaae  the  entire  tract  for  them,  doea  nottendtopravwdeompatftki^and 
laTalld.    Switmr  r. SkOes^  723. 

AUDITOR& 
See  AooouHT. 

AWABIX 
See  AxBixaAnoN  avb  Awaibl 

BATTiM  KNTB. 
See  iHaAHirr,  S. 

BANKRUPTCY  AND  INSOLVENCnT. 

L  DnoBABflB  or  BaimnnPTOT  n  ANALOooini  in  eiBMt  to  the  atalnta  of  Bml^ 

atlon%  in  ao  far  aa  it  doea  not  annul  the  original  debt,  bat  aiiipanda  the 

Hi^t  of  action  for  ita  recovery.    FarmarB  S  Mtchamk$  t.  f^Uni;  851. 

8L  Pabol  PBOMm  TO  Pat  a  Dm  aitkb  ▲  DnoHABOB  in  bankrnptoy,  la 

.    anfHcient  to  aapport  an  action  thereon,  without  any  new  conaldaRition^ 

In  anoh  caae  the  declaration  ahonld  be  f  oonded  on  the  original  debl^  and 

en  the  new  promiae.    Id, 

See  Tburb  axd  Tnusran^  8|  Wnu^  14 
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BAKES  AND  BANKINO. 

I.  CiAun  or  B4SS  Ceaxobm  Bsquxbiho  ComrmAioni  vo  n  SraaxD  mt 
PBMtDBiT  tad  oonntenigned  by  the  oaahier  doM  not  apply  to  waek 
oootraotB  or  eiigiigeiiiants  m  ooonr  in,  or  are  neoenuy  to  the  ordinary 
bmineet  of  a  oaahior  or  agmt^  tach  as  drawing  or  indoning  btlla  of  ez- 
ekange,  oheoka,  and  dralta.    Mertkamt^  Bamk  t.  CfmtnU  Bank,  66fi. 

1  BAKKim'  Lixira  uvotv  SauuiUTUi  xk  thkib  Hansb,  most  be  baaed  npon  a 
credit  given  npon  the  &ith  of  aaoh  aeoaiitiea,  either  while  in  poeBeaaion 
or  in  expectancy.    SmmtU  t.  Haddmek,  003. 

.1  Bankers  uavb  Lodi  upov  Box  Ihdobsxd  to  Tmuc  iob  CoixaonoK  by  a 
oorreaponding  bank,  to  cover  a  balance  exoeeding  the  amount  of  snoh  bill 
due  them  from  their  oocrespoodenta  npon  the  latter'a  fiulnra,  where  they 
have  been  in  the  habit  of  tnuwmittlng  p^^ar  to  eaoh  other  for  ooUae* 
tlon,  and  the  balanoa  arose  ont  of  snoh  tranaaotfons,  and  they  may  soa 
on  the  bill  for  their  own  benefit^  or  transfer  it  to  another  lor  Talnob    /dL 

4.  BavKRnouTiHaGEHKioBOoLXJWfnnriBOMAasiiTyWnFKonaiTHAiff 
If  Bblomoxd  to  hu  FkoraiFAiik  can  not^  after  the  death  of  tfie  agen^ 
leaving  an  insolvent  estate^  *Fpl7  ^m  proceeda  of  tfie  cheek  to  hia  pil- 
vate  deb*  ta  tfie  bank,    (hmtemm  t.  Fifyiiiid  Bamk,  800. 
Baa  NaoonABUi  UaawmmKn,  20^  21. 

BSUH  OF  EZGHAKOX. 

Aann  isd  B4ncoro»  S|  Bova  Fdb  PuBCBinui  OMniwiL  Law^  ti 
Jmnr  ijn»  Jvmam,  7i  KioofniBui 


BILUS  OF  BXGEFTION. 
8aa  FUuiova  avd  Pftaonoii  IS. 

BONA  FIDB  PX7BGHASKB8. 

L  HouKiBCv  Hon €B Bail  Tammb  nr  PATuaTor  Tmmmnm  Dnv  b» 
fore  the  matmlfy  of  anoh  note  or  bill,  inthonsoal  ooorsaof  bnalnasSi  is 
a  Aona  JUe  holder^  who  wiU  be  protected  against  all  oqnities  between 
prior  partiee  of  whibh  ha  has  no  notloe.    BtuM  y.  Haddmck,  608. 

%,  PuBOHASKBOvBiUi,  PAxmoTKnnoKwnBOBBaKOHyiiiiKXBfl^  whoara 
hia  faanken^  holding  deposits  of  hia^  standa  in  theaame  position  aa  if  ha 
had  paid  for  it  in  money.    Id. 

%,  NonoB  TO  PiTBGBAan  OF  Bill  or  PbiobBquixiu,  between previooa  pai^ 
tiea  thereto,  if  anfficient  to  pat  a  pradent  man  on  Inqniiy,  anbjeota  hia 
title  to  thoae  eqnitiea.    Id. 

4  Suspicion  bt  Pubohabbb  of  Bill  that  Vbmdobs  Dibibbd  to  Sbll,  with- 
out any  knowledge  of  their  reaaona  therefor,  where  the  bill  ia  not  daa 
and  ia  fair  npon  ita  faoe,  and  the  drawer  and  draweea  reside  In  another 
state,  doee  not  affect  anoh  pnrchaaer'a  title,  aa  a  bima  fd/t  holder^  with 
prior  eqnitiea.    Id. 

See  AomoT,  13;  Bxboutobs  abb  AraaNBRKATOBa,  18|  FBAUDiruani  Gob- 
vBTABGia,  St  Gamzbo,  8;  NBOonABUi  Ibbebuxbbtb,  18. 

BOND& 

L  DiJTr  OF  IxFBBiOB  CouBT  TO  Take  Bombs  IB  M1BI8TBBCAL,  and  not  Judi- 
cial; oonaequenUy,  a  certified  copy  of  the  record  of  the  action  of  the  in- 
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farior  ooitrt  in  taking  %  bond  during  Taoation  U  not  admiaribla,  thej 
haymg  no  pow«r  tm  ministerial  agents  to  make  a  reoord  during  raeation, 
Skpkena  v.  Oraiqford,  680. 

I.  BoHB  IB  Void  as  ▲  Statutobt  BoirDy  where  it  is  taken  aftw  the  time  pra> 
•oribed  by  statate.    Id, 

IL  Bond  must  bb  Sionxd^  SxALiDt  Attibtid«  ahb  DEUvasBD,  to  be  good  a#* 
a  Tolantary  bond.    Id, 

4  Obuoob  of  Voluhxabt  Bond  is  Ebtopfid  to  Dnrr  its  Validitt,  and 
80  are  his  eeoarities,  their  aaeomption  of  the  obligations  of  the  bond  be- 
ing also  Tolnntary,  and  they  being  his  priTles  in  law.    Id. 

•i  Bond  Oiybt  bt  Shbbivi  aitbb  Timb  Pbwobtbw>  bt  Statuti  for  tfat 
taking  of  his  bondt  may  nerertheless  be  Talid  as  a  Tolnntary  or  ornnmon 
law  bond.    Id, 

C  Bbuybbt  ov  VoLinfTABT  Bond  GiysN  bt  Shbbifv  need  not  be  to  the 
governor,  although  the  bond  is  made  payable  to  him  and  his  snooessors. 
In  sooh  a  oase  a  delivery  to  the  inferior  ooort,  or  to  one  of  the  Jvstioes 
of  the  saperior  ooort  to  be  given  to  the  olerk  of  the  court  for  safo  keep- 
ing, is  a  legsl  delivery.    Id, 

y.  AonoN  ON  Bond  Patablb  to  Gotbbnob  and  hd  Btoowbobs,  may  be 
maintained  in  the  name  of  a  successor  without  an  assignment}  as  the 
law  whioh  creates  an  official  bondaiul  makes  it  payable  to  a  pnblio  offi- 
cer and  his  successor,  makes  a  transfer  and  traditloB  of  it  to  each  In- 
cumbent.   Id, 

Iw  Inibbiob  Coubt  has  No  Fowbb  to  DmAND  Addetxonal  Bond  from  a 
sheriff;  yet  it  is  competent  for  it  in  its  official  oharaoter,  and  with  a  view 
to  secure  the  faithful  execution  of  the  duties  of  sherifl^  to  receive  an  ad- 
ditional bond  from  him  when  voluntarily  tendered;  and  when  so  received, 
the  rights  under  it  inure  to  the  parties  interested,  as  In  case  of  the  first 
bond;  the  security  Is  cumulative.    Id, 

&  Bonds  ABB  AssiONABLB  UNDBB  ouB  Statutb.  The  legal  title  vests  In  the 
assignee;  the  right  of  action  Is  with  him,  and  the  action  must  be  broa|^t 
in  his  name.    Jordan  v.  ThonUon,  546. 

Ml  Whbbb  It  is  Souobt  to  Chabob  thb  Hubs  upon  thb  Bond  of  TKBia 
Anobstob,  the  personal  representative  is  a  neoessaiy  party  for  their  pro- 
tection, and  in  order  that  the  personal  assets  should  be  applied  for  their 
relief  as  fiur  as  they  may  go^  towards  the  eztingnislunent  of  the  debt. 
Beatt  V.  Tai/hr,  896. 

Baa  AoBiONMBNTS  FOB  Bbnbrt  of  Gbbdrobs,  6;  OoNTBAOZB,  9|  GuiinrAL 
Law,  9|  Bzboutionb,  16-19;  Exboutobs  and  Adiiib]icbatob8,  28} 
OuABDiAN  AND  Wabd,  2,  8;  Indbmnitt;  MoBittAOBy  6|  Vbidob  abd 
Ywanma^  7|  WirNBaau,  6. 

BBBilGH  OF  PROMIHK. 
Sea  liABUAoa  and  Diyobob;  SBDOomnr,  H 

BBIDQBS. 

L  A0«BOBITTOFFBirATBPNBSON8TOBunj>ABBIDOBl8n0>tdKifadiRMitlia 

eataUiahment  of  a  public  road  to  the  river,  on  eaoh  side  ol  ll|  auppoalpg, 
•fen,  that  the  river  itself  would  thereby  be  oiade  part  of  the  hf^way. 
Stdih  V.  ffcttMiUf  66. 
Mm,  dbc  Tol.  buy— si 
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1  AiTTBoRiTT  OF  OvkbsekbovthbBoam  TO  BuiiaBbzdoxb  extendi  cnlyto 
■Qoli  bridges  m  oan  be  oonveiiiently  built  by  the  OTeneer  mad  hie  haadi 
io  the  time  ordinarily  employed  in  working  On  the  roadi.    Id, 

i.  QaixBBOFCouiiTTOonsTaNBGBBaAXTTo  JuanvrBmLDoroorABBiDQa 
In  thoee  OMee  where  the  ovecieer  ud  his  hands  esn  not^  ss  a  duty,  be  i»> 
failed  to  bnild  it.    Id. 


BUBBEN  OF  PBOOF. 
Bm  BtAsvn  ot  Lmn&nomy  6»  9t  Svaamnr,  & 

GHALLENOB. 

Bee  JUBT  AlfD  JUBOiML 

GHABTTABLB  UBBEL 
See  WnxBi  12. 

GHABTEB& 
Bm  Buau  asp  Bavkoto,  1;  Oomoamnnib  If  1»  H  lit 

■ee  BAm  asp  BAHznro»  4;  Boiu  Fm  PuBOKAanML 

GHILDBElf. 
lee  Iiiiacri  M iwi iiwi  axd  Dmmo^  5;  PibsratoGbiu^  Wni^^fi 

GHOSBS  IN  AOnOK. 
■ee  Jbaanaan  ovOoxnuoxB}  Cbdezhal  Law,  6^  6|  Bvuxuoi,  if 
imna  ahs  AsiaxmKEATOBfl^  6^  18|  Wtnamm,  S. 


OOMMON  OARBTKBa 

Owni  Oawkjwmm  kat  Adtahoi  to  thb  Fobwabbiho  Aoihv  or  GooDa 
the  existing  ohaigee  upon  them,  and  the  oonsignees  and  ownsn  are  Uabla 
to  lefond  the  same»  and  no  private  arxangements  of  the  oonsignee  with 
tfie  forwarding  agent  will  afieot  the  right  of  the  eommon  earrisr  to  va> 
eow.    WkUe  y.  Vrnm^  2M. 

OONDmONS. 
Bit  AMUUMmn  wm  Bnnvn  of  Cbsdiioiuii  DbbMi  10^  lli  NMOfuna 

IxaxBTntMSTB^  26;  Salu,  !» 2. 

OONFUCT  OF  LAWS. 

L  Law  ow  Couvtby  whibi  Gontbaot  is  Mabb  ahd  n  to  bi  Bibuuibuv 

Bmst  goyem  as  to  its  validity,  nature,  interpretation«  and  efiMt.  Artel 

T.  7!loniAm,  546. 
I.  Ab  TO  FoBM  OF  AoTiOB  OR  Rbiodt,  it  Is  weU  settled  that  the  ieoowy 

ninst  be  aooording  to  the  Uxfori^  end  not  the  Ux  lod  eomimuim.    Id, 
H  Bbmbdibb  ahd  Pbooedubx  are  matters  for  looal  regnlationy  aad  hiff« 

aanght  bat  looal  operation.     W(H>d  v.  WiUkinmm^  662. 
See  Ezboutobs  and  ADioiasTBATOBfl,  1. 
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OONSIDERATIOK. 

8m  0(»TKAon,  2»  S;  FftAVD,  8;  lNi>noriT7,  1;  PnamnsBiPt  ^  9;  Ptm^ 
nro  AifD  FftAonoi»  6,  7;  BMOiawoy  of  Oohtracibs  SuBariBHiPy  6^  7t 
TBimxBAxrDTRUszns,  1. 

OONSnTUnOKAL  LAW. 

L  THB  ORDOTikKCS  ApPKNDKD  to  THB  OOfiWlTUTimff  OV  At^^ama  n  Bsvo* 

GABU  either  entirely  or  pro  tanUOf  by  an  agreement  between  the  itate 
govenunent  and  the  United  States;  and  the  powers  therein  disclaimed 
.  may,  npon  the  assent  of  the  oonstitnted  aathorities  of  the  United  States 
and  of  the  state  being  given,  be  resumed  and  immediately  exercised  by 
the  state  authorities,  under  the  genersl  powers.  Dubs  t.  (7.  K.  Co.,  472. 

%  Obdinaitcs  RiQunuKO  Byibt  Fxbson  oir  ▲  Gbbtaik  Stbsr  to  Lay  a 
PAYnoNT  in  front  of  his  lot,  or,  in  default,  requiring  the  constable  to 
do  so  and  bring  an  action  against  the  owner  for  the  oosti,  is  not  in  the 
nature  of  a  taz»  and  is  not  unconstitutional  because  unequal;  nor  Is  it 
unequal  and  void  beoanse  one  lot  may  be  improred  and  more  valuabla 
than  another.    JUajfor  y.  MtAerry^  S16. 

Iw  Lmoblativb  Powxe  of  Statb  n  Supbkmb  axd  AnsoLiTTBy  except  so  far 

M  lestramed  by  constitutional  limitations.    Do€  d,  Oktmdler  r,  Ikmg- 

loss,  732. 
4  LnaiHLATCBa  mat  Pbovidb  KiwBkmxdt  where  there  is  an  existing  ri^ 

of  action.    BaSXe^  ▼.  P.  W.  AB.R.R.  Co.^  603. 

i,  BXATUTB  18  NOT  UNOOHBTITDnOVAL  OIT  THB  GbOUVD  THAT  It  IB  PABTIA1« 

mhMk  it  giyes  a  remedy  to  all  owners  of  land  lying  on  a  designated  creek, 
for  injuries  suffered  from  the  unauthorised  obstruction  of  such  creek  by 
the  acts  of  a  designated  railroad  company.  Such  statute  manifestly 
operates  in  favor  of  all  those  who  have  suffered  by  such  obstruction,  snd 
against  all  who  have  caused  such  suffering.  Id, 
C  AotofIncx>bporationuaOoiitbaot.  The  rights  thereby  conferred  can 
not  be  divested  by  subsequent  legislative  action.    Id. 

7.  VUTXD  RlOHT  IS  THB   POWBB  OkB  HAS  TO  Do  CxBTAUr  AOTIOHB,  Or  tS 

possess  certain  things,  according  to  the  laws  of  the  land.    Id, 

•»  OBUOATioir  OF  GoNTRAOT  18  Tmfatrbt)  by  any  deviation  of  its  terms,  by 
postponing  OT  aooelflrating  the  period  of  its  performance,  or  imposing 
new  conditions,  or  dispensing  with  the  performance  of  conditions,  how- 
ever minute  or  apparently  ioimateriaL    Id, 

Iw  BzAMPLis  QivxN  OF  Statutbs  Which  would  Impair  thb  OBUOAnoir  d 
oontraots,  if  enforced,  and  which,  therefore,  have  been  declared  vdd.  Id, 

IOl  Statutb  in  Convuot  with  thb  Conbtztcttion  m  not  a  Lboiblativb  Act, 
and  can  not  have  the  force  of  law.    Id, 

XL  ixnaauxt  has  thb  Powbb  and  It  m  nsDuTTToDnxBMiNB  whether  a 
■featute  oonfliota  with  the  constitution,  snd  in  case  of  saflbeoolliot,  to  da- 
dara  the '^tstnte  void.    Id, 

See  JuDOMBNTB^  19;  TAXAnor. 
OOKSTBUCnOK. 

JUW^^m.  SlOORBAOn,  7;0(IBF0BATI0NB,  2;  00VBIAB1%  7f  8^  UN 

valLaw,  8;  Dbedb,  1,  Statutbs;  Wilij»8; 4& 
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OONTKICFT. 


OOKTINUANCB. 
8m  PUADnra  ahb  PRAonoii  & 

OONT&ACnS. 

1.  Finx  AXD  Flu  Ctamnr  to  OosTRAcn  made  by  parlte  affiwtfaig  tholff 
lights  and  intemte  iB  iieoetnrj  to  make  tlwin  Unding.  /mmiy.  Tbul- 
fliit%  448. 

t.  Valuable  Oohbidsratiom  is  Sou  BBfon  ooofecred  upon  the  ono  pailyt 
or  labor  or  Iom  imposed  upon  the  other.    Bedidiek  y.  JcneB^  68. 

8b  ExaouTOBY  OomnAor,  Fouvobd  oir  thb  OoHsmzBAnov  of  nataral  love 
and  affwdon,  can  not  be  enforced  in  equity,  nor  can  damages  for  the 
bwach  thereof  be  veooyered  at  law.    Kennedf  t.  Ware,  14& 

4  To  Claim  a  Rswabd  iob  thb  Absbr  or  a  Pbb80v  thbeb  must  haw 
BBBV  A  OnrasAOTy  i.  €.,  an  agreement  on  the  one  side  to  give,  and  on 
the  other  to  reoeiye,  and  there  oonld  be  no  such  agreement  if  the  arrest 
was  made  in  ignotaaoe  that  a  rewaid  was  offiued.  Stamper  v.  Temple^ 
296. 

8.  OOUBT  WILL  MOT  AlB  PABEIOIPS  CBDCINU  IN  IlLBOAL  TBASSACnON    to 

compel  a  dlvi^on  of  the  proceeds  where  another  of  the  parties  obtains 
more  than  his  share.    MUler  ▼.  DavkUon,  715. 
lb  AonoN  ON  A  Pabol  Pbomibb  to  One  for  the  benefit  of  another,  must  be 
brought  by  him  from  whom  the  consideration  moyed,  or  who  was  the 
meritorious  cause  of  it.    Edmundeon  ▼.  Penny ^  187. 

7.  In  Constbuino  Instbumbnt  Coubt  can  not  Gonsidxb  Onb  Pabt  to  Ex- 

clusion OF  Anotheb,  but  must  look  at  the  whole  to  peroeire  the  design 
of  the  maker  of  it.    Stewart  v.  Preattm^  621. 
lb  Pabtt  vob  WHoa  Bbnetit  a  Pbomibb  is  Madb,  may  maintain  an  action 
on  it.    Brwm  ▼.  0*Brien,  254. 

8.  Pbnaltt,  not  Liquibatbd  DAMAOBS.^Ium  mentioned  in  the  following  in- 

strument, "Beoeived  of  8.  B.  four  five  per  cent,  state  bonds,  wiiich  we 
promise  to  return  to  him  in  twelve  months,  or  pay  him  four  thousand 
dollars  in  current  Tennessee  bonk  notes,"  was  held  to  be  a  penalty,  and 
the  value  of  the  bonds  on  the  day  they  should  hava  been  retomed  only 
could  be  recovered.  Bolri  v.  TdUner,  208. 
8ee  Agbnct;  Banks  and  Bankino;  Constitutional  Law,  8-8;  Oobpo&a- 
TI0N8,  1,  15;  Btidbnob,  14;  Ezboutionb,  1;  Inbaxitt;  Mibtaxb,  2,  8; 
RiaciasiON  of  Coxtbaois;  Salxs;  SpxaiFiiO  Pb&iobmaxob;  Sxatutb  of 
Fbauds;  Statutb  of  Ldoxationb. 

OOKTBIBUTIOK. 

Right  to  Contbibutiox  Bxsrs  when  a  pbintiff  in  an  aollOBt  ex  eonlroelx^ 
teooven  Judgment  against  several  defendants^  aad  one  pays  tiia  whola 
Judgment    D(mI  t.  SM^,  688. 

OONVEBSIOK. 
8aa  A0XXOT,  9;  BxxouTiDXBb  1%  Vk 
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OOBPORATIONa 

L  OOREAOT  Obiatdto  A  CORPORATION  and  defining  its  power*  and  priv- 
flegea,  Is  identioal  with  the  franchise  itself,  and  aubjeot  to  the  aame  Uwi. 
Principle  Applied  to  charter,  proyiding  that  no  other  bridge  than  that  of 
the  plaintiffs  should  be  constructed  within  certain  specified  limits.  Ei^ 
/M  T.  B.  Co.  V.  H.  S  N.  H,  B.  B.  Co.,  656. 

&  Geabtbb  Givuio  all  Powers,  Privileges,  and  Immumitizb  to  Corpora- 
noH,  necessary  to  carry  into  effect  the  purposes  and  objects  of  the  act  of 
incorporation,  must  be  given  *  construction  that  will  give  the  charter  full 
sfiiMjt.  Under  such  charter  *  corporation  may  take  property  both  corpo- 
rsal  and  incorporeal,  or  interfere  with  privileges  which  may  lie  in  its  way. 
Id. 

Iw  Fravohibb  mat  BR  CovsmiBRD  Rbal  Estatb  within  the  meaning  of  * 
legislative  grant,  **  to  enter  upon  and  use  all  saoh  lands  and  rsal  estate^ 
as  may  be  neoeesary,"  where  such  franchise  issues  oat  of  land  of  freehold 
duration.    Id. 

4  LaoDLATiys  Grakt  not  to  Ikpaxb  or  Pbwudiob  Airr  Vbstrd  RioBna 
of  an  existing  corporation,  simply  means  that  such  onporation,  by  that 
rsservation  in  the  grant,  is  to  have  equal  rights  with  all  oitisens  of  the 
state  a  right  to  demand  compensation,  should  their  franohiao  be  injured 
mder  the  operation  of  the  grant.    Id. 

§,  Whrrb  Statr  Leoiblaturb  Givbs  to  Corporation  Power  to  Collbot 
ToLU  on  a  navigable  river,  when  the  assent  of  congress  is  obtained,  and 
oongress  subsequently  passes  an  act  giving  its  assent,  these  facts  are  suf- 
ficient evidence  that  the  consent  of  the  state  and  of  the  United  States  has 
been  given  to  the  corporation  to  collect  the  tolls.  And  no  subsequent 
kt  is  necessary  to  acts  of  the  legislature  reviving  the  cozporation  or 
its  charter,  provided  such  acts  do  not  ertend  the  right  to  take 
tolls.    Duhe  V.  O.  K.  Co.,  472. 

Iw  Tetlb  to  Stook  op  Corporation  Passbs  without  Transpbr  on  Books  off 
the  corporation,  as  between  vendor  and  vendee,  although  a  clause  in  tho 
act  of  incorporation  provides  that  stock  shall  be  transferable  only  on  the 
books  of  the  company,  such  clause  being  merely  for  the  benefit  of  the 
corporation.    Id. 

7.  Books  of  Corporation  arb  Compbtbnt  EvnuENOB  to  prove  its  oigsnia^ 
tion.    Id. 

9k  BvBRT  Prbbumption  IB  Madb  in  Favor  op  Lboal  Bzibtbncb  op  Corpora* 
noN,  after  it  has  once  gone  into  operation,  and  rights  have  been  acquired, 
so  that,  in  a  suit  against  a  stranger  to  the  corporation,  under  the  plea  of 
mU  Ud  eorponUioH,  when  it  shows  an  organization  under  its  charter,  it 
b  not  necessary  for  it  to  prove  that  the  amount  of  stock  required  has 
been  subscribed  or  paid  for.    Id. 

IL  Whxrb  Charter  op  Corporation  Empowers  It  to  Take  Tolls  on  a  nav- 
igable stream,  and  provides  for  the  appointment  of  a  commissioner  whoee 
duty  it  is  to  certify  to  the  governor  when  the  river  is  so  much  out  of  re- 
pair as  to  preclude  the  corporation  from  taking  tolls,  the  certificate  of 
such  commissioner  is  the  only  evidence  that  can  be  admitted  to  prove  that 
the  river  is  out  of  repair.    Id. 

Uk  Whbrb  Charter  op  Corporation  Autborizbb  thb  Collbotion  op  Tolls 
bt  It,  as  soon  as  the  governor  certifies  such  right,  the  certificate  of  the 
govanuxr  Is  not  conclusive  proof  that  the  coiporation  was  ovganiMd.    Id, 
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IL  Wanr  CoBroftAHOv  n  Qmamted  tbm  Bight  io  Bitild  ▲  Bbidqi 

a  naTigftUa  ■Ufam,  the  slate  can  not  by  inbtegmmt  iegiJation  in^wa  on 
tha  cotporaUon  an  obUgation  to  pay  damages  which  ooald  not  have  bosa 
snforoed  nnder  the  original  grant    Baiiqf  v.  P.  W.SB.R,  B.  Cb.,  fiOlL 

lfl>  TnumxB  CosroBAnoir  oan  hot  Ebbot  Toll-houu  oh  Ahovkbr's  Ii4VD 
•xoopt  by  license  of  the  owner,  and  when  it  oeasos  to  be  nsod  as  a  toQ* 
hoQse,  the  owner  of  the  land  may  revoke  the  license,  sad  ramove  the 
boose  as  a  nnissnos.    Lamauter  T,  Oa,  y.  Boffen,  179. 

UL  ToLL-Boou  Ebboibd  dt  Hiobwat  bt  Tubbpixb  Gompaht  BaooMBi  A 
KuiBAHOB  whsn  it  ossses  to  be  need  as  a  toU-hoose,  and  any  one  wa^ 
remove  it.    Id, 

H,  TmuinKB  Gompaht  CAH  HOT  MaihtaihTbbbpasbiobBbiioval  or  Abab- 
DOHBD  T6LL-H008B  STBoted  psitiy  on  another^  land,  in  consideKatiaB  of 
tfieowner^vseof  the  road  free  of  toll,  and  partlyin  the  highway,  when^ 
aftv  it  has  oessed  to  be  nsed  as  a  toU-hooss^  tho  owner  of  tho  land  r^ 
movesit.    Id. 

lib  OOBTOEATIOB  BATHIBi  OOBTBACr  80  A8  TO  BB  LUBLB  THBBBUai,  WiMBil 

rsoeives  the  benefit  of  the  oontraot  and  the  nse  of  the  imipeiiy  motpdnA 
by  it,  althoogh  it  is  made  by  one  noting  withoat  Isgid  authority,  bat  who 

66A. 

8sa  OoBBMWiMOHAii  Law,  6|  BiUBBHT  DoMinrt  Kbooiubu 

14;  ScamriBBi  %  t. 

0081B. 

OoKi  ov  A  VIbst  AonoB  bboold  BB  Paid 

Sbookd  nation  lor  the  ssma  osase,  bat  tUs  is  in  tha 
aoort.    ilBl8rT.arioe,271. 

Baa  Boom,  1. 

00-TBNAKOT. 

L  fiaiaorTHB  Wholb  or  a  Gsattblbt  Ohb  TkvABTor  ookiiov,  is  anifr 

jnry  for  which  the  other  may  msintaiw  tro?er  or  trospssi  against  him. 

Warren  ▼.  AUer^  400. 
S.  Tbhaht  ih  oommoh  mat  Bboovbb  tha  wfaola  estate  against  a  strsogK 

MelhrUmd  t.  SUme^  826. 
t.  Oubteb  a  Cbbatbd  bt  Aht  Bhtkt  saffidcnt  to  pat  thastatate  of  limiti^ 

tions  in  operation.    Id, 
See  HnsBAHD  ahd  Wob,  7-0;  Pabtixzoh;  ShzpfibOi  If  Skatdtb  or  Loi- 

XTATIOHBpS. 

OOTENANTS. 

1.  Old  Oovbhaht  or  Wab&ahtt  has  Bboomb  Qbsolbib  in  B^glMid,  and  U 

is  believed  never  had  any  legal  eziitenoe  nnder  oar  fonn  of  govemmantf 
the  introdaotion  of  personal  covenants  into  modem  deeds  has  long  since 
saperseded  this  mode  of  conveyance.    Bo$i  y.  Turmr,  531. 

I.  Ootxhahts  or  Seisih  ahd  or  Biobt  to  Cohtbt  abb  Pbbsohal  CSovb- 
BAHTS,  not  numing  with  the  land,  nor  passing  to  the  assignee,  bat  ara 
declared  to  be  mere  choees  in  action,  not  assignable  at  common  law.    Id, 

t.  Ck>yBHANTS  or  Skbth  ahd  or  Qonsr  Bhjotmbht  are  in  the  natara  of  a  ran* 
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1%  and  ran  with  th«  land  and  dMoad  to  the  bdz^  and  ara  mada 
tmnafeimUe  to  tha  aadgnae.    IcL 

4  To  0RB4n  Bbal  Oovenakt  thxbm  sbooui  n  FimriTr  or  EscAn  ba- 
twaan  tha  grantor  and  grantaa.    Id, 

i.  Tbibb  IB  vo  Fsnrmr  of  Bbkaxb  whara  a  paraon  claiming  to  ba  antitlad 
to  a  Lovely  donation  olaim  oorananta  to  make  a  title  to  the  plaintiff 
when  the  patent  iaanea,  and  having  no  right  or  anthority  at  the  time  of 
the  ezeontion  of  the  covenant,  there  is  an  inatantaneoas  breach  on  the 
part  of  the  obligor  npon  which  he  ii  liable  to  be  raod  at  any  time.    Id, 

i.  Ck>VBirAirr  is  Pbbsohal  ahb  Gob  to  Ai>iiiici8tbatob;  and  he  alone  is  enti- 
tled to  sne  npon  it,  whara  the  obligor  claims  to  ba  entitled  to  a  Lovely 
donation  daim,  and  covenanti  to  conv<qr  it  to  the  jdaintiff  when  tha 
patent  Issnmi    Id, 

y*  OOUBfB  OOHSTBUB  AffBKBMBmB  80  A8  TO  FBBVBRT  ▲  FaILUBB  OF  JUBROBy 

and  hold  dependent  covenants  to  be  indepandanti  when  the  necessity  of 
tfia  caaa  and  the  ends  of  Jostioa  rsqnirs  it^  notwithstanding  the  fom* 
Todd  y.  Summent  879. 

1^  Wbbbb  Coubxb  Hold  Dbpbbbbbt  Ooifbxabtb  vo  vm  IvDBPBHDBinE;  tha 
claim  of  the  party  suing  npon  one  of  tha  covenants  as  independent  nnal 
ba  held  as  being  modified  by  tha  Jnst  demands  of  the  other  side,  groW'* 
lag  cut  of  the  cboomstancea  of  tha  caaa,  and  arising  from  his  own  nsg* 
loot  or  fsllnra  to  perform  his  othsr  covenant.    Id, 

%  OovBBABT  TO  Stand  Sbubd  to  ▲  Usb  ib  Fdtdbo  ia  a  good  covenant  in 
law.    2>8»  ex  dem.  Daioaipori  HaLr,  WftmBf  70. 

Ml  PBBA8B  Ck)B0TBUBD  A8  ▲  OOYBBABT  TO  SXABD  SbBBD  TO  ▲  FUTUBB  UlB, 

A  dead  poll  by  a  grandfather  to  his  son  and  grandson,  in  considaration 
of  lofa  sod  afieotion,  oondnding,  ''And  furthermore,  we,  the  aald  Thomas 
Weathsrly,  Jon.,  and  Thomas  Weatherly  (my  grandson),  their  heirs  and 
■SBJcnt,  are  not  to  interrupt  the  said  Thomas  Weatherly,  sen.,  during  his 
Ula-tlnia^  on  the  said  premises.  ^lAsmteraM  I  have  hereto  set  my  hand 
and  asaly"  ia  a  covenant  to  stsnd  seised  to  the  fntvra  naa  of  each  son  and 
gnndaon,  and  the  statute  of  limitations  does  not  commence  ronniqg 
agplnat  thsm  nntO  tha  death  of  the  grandfather.  Id, 
■aa  Dbbd%  1,  S|  Bbbodtobs  axd  ADMonaxBATOBi^  2t^  Ju9fliaan%  10| 

VBBDOB  AMD  VbHDBB.  IS. 

GBBDIT0B8*  BILLSL 
See  BQUiTr»  7. 

GBOONAL  LAW. 
L  Wboooi  SbvbbaIi  wbbb  Chabobd  nr  Samb  LnaoKMBBT,  H  waa  dlsersHon 

avy  with  the  court,  at  tha  common  law,  eithar  to  direct  or  refoae  a  aev- 

eranca.    HaMin$  v.  Siate^  481. 
%  iMimmaaKT  oav  bb  Quashbd  oblt  fob  DBtBota  Aftabbrt  npon  ita  laos^ 

and  not  for  extraneous  facts,  althonghcouatitatlng  a  good  defense.    Ctoas- 

MOMseolA  v.  Ohmrtht  112. 
H  Ofibiob  of  thb  Coubt  m  No  Pabt  of  thb  Bboobd  in  a  criminal  caas^  ot 

a  anbjeot  of  eiTor.    Id, 
4  iBSionuDiT  Loa  fob  QBCAomro  Goods  bt  Faub  BiPBBBRTAnoir  that 

tha  ddsadant  has  a  certain  sum  of  money,  partly  paid  and  partly  to  ba 

laoaivad.  In  ii|^t  of  hia  wife»  under  a  statute  making  it  an  indictable 
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to  obMA  fDodi  **  hj  anj  IiJm  pwitan— 
i.  SnALoraorGBoaiiir  AonooiiBiraTAVkLovTfttoomiMttlftw,   ITo 

▼.  OtMIMOMOialdL  11^ 

C  CouMTT  Qbiubs  amm  vot  Belu  of  Bsobavoi,  the  ttimlinfl  cf  which  ii 

made  a  f ttkmy  bj  the  stetate  of  ITOOl    /dL 
T.  IVDionmiT  bob  ah  Owwasa  vor  Kvowh  to  m  Oovmnr  Law,  bal 

ewted  by  stetate»  imiel  condnde  **eimtra/ormam  ftaMi.**    Id. 

Iw  PBHAL  SXATUm  ABB  lO  BB  81BICTLT  COXnBVBD.     Id, 

9.  If  n  VOT  A  F^XBOBBT,  UHBIB  THB  LaWI  OV  KOBBZ  OaBOUMA,  IoT  OB* 

fdaelyy  wlttiBslj»  MRvptl/t  vid  with  hitwt  to  detaad,  to  nb  ob^ 
matA  oblitHBte  BB  BOQnittaBoe  whioh 

§m  JiTBT  AXTD  Jl 

0UBTK87. 
8m  KnAOM  or  DaaBiOD 


Cnr  FBBEL 
See  WniB,  IL 

DAMAOR8. 
8ee  Amtmana,  It  Onrnuov,  S-0;  Jumoai  ot  «b  Pbao^  S| 

ABB  DiTOM^  12;  MoBaoAOBS,  2;  Sbduotiom^  S;  8BZffiB%  8|  BfiiwnBB, 
S|  IkanAfl^  1«  S|  I^uy?BB;  Watbbooub8IB»  1»  9L 

DAMa 
See  BTiDBircB»& 

DEBT,  AOnOK  OF. 

See  JUDOMBHTB^  14^  1& 

DECEIT. 

n  IsAMtM  nr  ab  Aanov  vob  Diobr  hi  the  nle  of  b  hone,  on  ao- 
ocNmt  of  hie  falee  and  fnndolent  repreeentatlooe  of  aowndneei,  whether 
the  repreeentatlooe  were  that  the  horM  wae  aoond,  or  that  he  waa  eonnd 
•0  Itf  aa  the  vendor  knew,  provided  at  the  time  of  tfie  lale  be  knew  the 
hone  to  be  wnenwnd.     Wttt  v.  Emery ^  860. 

DECLABATION& 
ABmMiBiT,2;  Bahxbufiot  and  lK80LyBV0T,2)  Bvbosmbbv^  1;  Evidibub 
HuHBABB  AMD  Woi^  18^  16;  PuuDiMO  ABD  FlLAona%  17;  Saibi,  12. 

DEDICATIOK. 

DsDioAnoH  80  AB  lo  Impaib  abd  Ibjubi  EiiULUiiVB  RiBBSi  previovAy 
granted  by  the  pablio  to  a  oltizen,  can  not  be  made.  To  authorize  each 
an  interference,  the  dedicatore  mnet  show,  not  only  their  own  wiUingneM 
to  promote  the  oonvenience  of  the  oommnnity,  bat  the  aooeptanoe  thereof 
by  the  regnlar  oigane  of  the  pablio,  the  ooostitnted  aathoritiee.  Smiik 
r.  Harbkut  88. 
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DEEDS. 

L  OomrAar  to  Bzbodib  abd  Dslivbb  ▲  Good  abd  SufiiiuumT  Dbd  ia 
lee  limple^  with  wananty  of  title,  not  only  meene  tbat »  perty  will  eze> 
eate  inoh  a  deed  oonteining  a  warranty  of  title,  bat  that  he  had  the 
power  to  give  raoh  a  deed  aa  woold  oany  with  it  an  indefeaiible  title  to 
the  land  oouTeyed.     TamoaUr  y.  Dqmu^  684. 

%  DmAHD  or  AonoN  vob  B&baohov  CoYxirAirr  voOitx  Dxbd  in  feeaimple^ 
with  warranty  of  title,  is  not  neoeeaaiy  where  the  pleadings  show  that  at 
the  time  of  the  ezecntion  of  the  oovenant  the  party  was  unable  to  ezeoate 
anch  a  oonTeyanoe,  as  he  had  no  title  to  the  land  and  that  he  acquired  no 
title  sabseqnently.    Id, 

H  Vo  PAsnoirLAB  Fobm  of  Wosds  a  Kmjwubt  to  Commr  Bbauft;  any 
words  denoting  an  intent  to  transfer  tho  title  are  aofficienti  QonhrU  t. 
i>oe(f.  i?08e,760. 

4  iMTiBuinLiTioN  o»  Bbasubb  ArpiBSHT  ov  FicB  Of  Dud  does  Dotof 
itself  avoid  it.  To  prodooe  this  eflEbot  it  most  be  shown  to  have  ben 
dona  under  olreanistaDces  that  the  law  does  not  wamnt.  QkMMHi  ▼• 
Fruion^  621. 

IL  BaooBDATioN  OF  ▲  DxiD,  CoNTsniro  Sktsral  Taaon  of  Liim  Ltdvo  n 
SsFABATX  GouKTm,  in  only  one  of  the  ooonties,  is  not  effeotoal  in  r«gHd 
to  the  land  lying  in  the  other  coonties,  within  the  tme  intent  and  mean 
Ing  of  the  statute  regulating  oonyeyancess  I  Bar.  Code^  a  98L    Bonktu 
T.  QoHk^  888. 

C  BiooBDoro.— Tbaot  of  Lahd  Ltxho  Each  Bids  of  ▲  Bitxb  Whksh  n 
WBM  DiTiDDro  Lnra  between  two  counties  must  be  eonsldered  as  two 
dMnet  parcels  of  land  within  the  true  intent  of  the  statute  r^gnlatii^ 
oonTeyanees,  and  the  reoordation  in  one  county  of  a  deed  conveying  the 
whole  traot  is  not  effoetual  in  regard  to  the  part  lying  in  the  other  oounty. 
Id. 

T«  BwiflTBT  OF  ▲  Dxbd  d  not  Affiord  vr  thb  Faot  that  the  deed  bean 
date  the  thirteenth  of  March,  while  the  certificate  of  aeknowledgment 
describes  it  as  bearing  date  the  thirtieth  of  March,  if  the  Identity  of  the 
deed  certified  to  and  the  deed  recorded  sufSdently  appears  from  other 
parts  of  said  certificate,  and  its  annexation  to  the  deed.    Af . 

Il  OuBx'a  iKDOBsnaofT  upon  ▲  Died  of  whxn  It  WAsFiLiDFOBBaooaD- 
Dro  D  NOT  CoNOLuaxTX  EviDBNGB  thereof^  but  evidenoe  is  •^"»*— *"•  to 
ahow  the  true  time  of  filing  it.    Id, 

IL  QOINO  TO  THX  GlXBX'8  OfFICB  JuST  BXrORB  MZDNIOBT  WITB  ▲  DXID  TO 

SB  FnjED  for  recording,  and,  he  not  being  there,  taking  it  to  hli  house 
Just  before  sunrise  the  next  morning  and  personally  deUvering  it  to  him, 
stating  the  other  attempt,  does  not  make  it  good  as  a  recorded  deed  fron 
nioh  previous  day,  but  only  from  the  time  of  its  actual  deUveiy  to  the 
ekck.  Id. 
Ml  VBB-BmrLB  Bbtaib  on  Condition  Subbbqubnt  passes  by  a  oonveyanoeto 
one  and  hli  heirs,  in  consideration  and  on  condition  that  they  "^"*^» 
the  grantor's  idiot  son  during  life,  and  upon  breach  of  the  oonditJon  by 
the  heirs  of  the  grantee,  after  his  d^th,  though  they  be  intots,  the 
haliB  of  the  grantor  may  enter  and  destroy  the  estate,  but  until  thqr  do 
io^  the  grantee's  heirs  will  hold  the  land.    CfroM  v.  Ooraon,  742. 

IL  taUNOXB  CAN  NOT  TaXB  ADVANTAOB  OF  BBBAOB  OF  OONDRION  8UBU- 

in  a  oonv^yaaoe  upon  condition  that  the  grantee  and  his  hdn 
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waintoin  the  gnnter*!  idiot  too  for  UfiL  H«M^  V,  vpatt  rwfiil  d  ikm 
hnn  to  rapport  raoh  idiot, »  ■tnoger  inaintiiM  him,  ho  OHiaot  in  aqvi^r 
make  hit  claim  thwefor  a  ohaiga  on  the  land  in  tiie  handa  of  the  helia. 
Id. 

IS.  Bxi8TBKCiOTl>EiDiB8u>naniiTijr  FftoTiDwhmnthMniaaprapQndar> 
aaoe  of  proof  in  ita  faTor,  althoo^  one  whoaa  name  nppom  npon  the 
record  aa  a  rabacribing  witneaa  teatifiea  that  he  had  no  leeoUeetkm  of 
erertiaTiDgattaated  the  original  and  beliaTea  he  did  not.  JmBmr.Tatd^ 
mM,  44& 

IS.  Lobs  or  Duo  u  SuiFiumiTLT  FftovxD  vo  Ln  nr  Siooinusr  Fikkh; 
where  it  ii  ihown  that  diligent  aearoh  waa  made  for  it  in  thoaa  phMaa 
where  it  might  probaUy  be.    Id, 

14.  Iv  AMY  Sdbpioiok  Hahcw  otxb  Lon  ImnuimT,  or  that  it iadaalgBod^ 
withheld,  a  rigid  inqoiry  ahoold  be  made  into  the  reaaona  of  Iti  non-p«^ 
doctioD.  Bnt  where  there  ia  no  rach  anapiolon,  all  that  oo^  to  be  r^ 
qnired  ia  reaaoaable  dillgenoe  to  obtain  tlie  oiiglnaL    Id, 

See  AanoxMBHn  von  Brnvn  ov  GnBDnom;  Oomuunis  BRAm  ov  ])» 
eiAiiD  Poaom,  S;  Bnonra^  10^  11;  KmuuTaMW,  SO^  tt^  II; 
AMD  OffiQiBai  7}  VmuBBxmp  1;  l^nmi  amd  ItonHb  ^  Vi 
AMD  Vmm^  5-7. 

DB  FACTO  OFFIGBB& 
8in  Oifion  akd  Ouxobbbi  8fiBBmanr»  ^ 


DEVLNITIOHB. 
8in  OonmnmovAL  Law»  7* 

DKLTVEBY. 

See  BoKM^  l^%  Bmuiwu«%  9;  KnoooAKa  iMimUMMM^  Ul^  111  Htfi 

SsAiun  or  IkAinM,  iL 

DSRAND. 
See  Aommt.  IK  ttl  DnD%  S;  KnoonABUi  IngfuHMiMi  Tmutm  ab» 

yBniBn,5-7. 

DEMUBBEBk 

8if  IsiMBMOOb  %  FUADiNo  AHB  Pmaflooib  1%  Ui  te«m  m 

Fraum,  i. 

DEPOSmONSb 
See  EviDXVGX,  12.  llL 

DEPUTIES. 
Baa  BiMiUMU«%  0^  6;  Omon  axd  Omom^  7|  Snmin. 

DESCRIPnONa 
See  BxnounoNB,  20, 21. 

DETINUB. 

To  AuTRORizn  BiooTXBT  IN  Detinub  aoainbt  an  Exioutob,  pUdntiff  moat 
pTOTe  not  only  his  own  property  iu  the  thing  sued  for,  bat  the  possession 
of  the  testator,  as  well  as  that  uf  the  executor.     Brewer  v.  Stroi/tj,  All. 
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DSVASTAVrr. 

BmSUUUVUU  .ABD  ADlOMlBimAZOfBfl^ 

DEVISES. 
8m  BQUirr,  12;  WniA 


iiK';  uKU, 


ixsBomiB  Hb  mat  hatb  AoQunoD  only  a  nakMi  poMenion  m 
agdnit  tfaa  kfftl  owiwr,  aeqiiireiy  m  agunst  all  oilier  permu,  a  right  ol 
poMearion,  whidi  la  inlMritaUet  and  wUoh,  If  advene  poaaeailon  ia  oon- 
tiniied  for  the  atatatory  period,  will  ripen  into  a  perfaet  title,  irosy  ▼. 
#Wrman,  129. 

%  BauDKSOE  OF  ▲  D188KI80&  WGS  TBI  Lami>  into  which  he  haa  enterad,  ia 
not  neoeaaary  to  give  him  any  ri^t  thereto.  It  ia  anffleient  if  the  dia- 
aeiaor  dear,  fence,  and  coltlTate  the  land,  eapeeially  if  it  ia  in  n  wild  and 
nniniproyed  atate.    /dL 

iL  DniiMOB  WHoRiMtDiFBtVBDnnTEiniOwHaBefhiapoaiaaaioii,  any 
maintain  traapaaa  againat  n  aahaaqiiflnt  Intnidar,  aithon^  nopirfaet  titU 
to  the  hiid  haa  bam  aoqnirad  by  adTerw  poaaaaaloo.    /dL 

DiBSOLunosr. 

See  PABmoHBiF. 

DIVOBOE. 
See  OnzmvAL  Law,  (k 

DOWER. 

WiBow  MAT  OLABt  TBI  Vautb  OF  BEB  DowiB  ovt  cf  pvooeadaef  aakef 
deoaaaad  hnabaad^  firupeit^,  if  ahe  oomea  in  by  petttion  befoM  the  die* 
tribntioB  ol  the  fmida,  even  though  the  property  waa  aold  vnder  an  ocdav 
of  eonrtbefote  any  elaim  for  dower  waa  made.    T$mami  t.  iStowy,  MIL 


SJECIBfENT. 

L  DMJLABATlOBZVKlBOnilirrMATBBAOAIHaf  SiTBBALl>Bfnn)Aiin,bo^ 
log  diatmet  paieda,  where  the  plaintifrolalma  agidnat  all  upon  the  aama 
title.    Den  ea  dem,  Needham  y.  Branmm,  40. 

2.  It  18  SuFfioumT,  «o  SuaxAiir  ax  Aanov  of  EiaonoDfT  aoaihbt  a  Pu^ 
SOB,  thatheiaanactoaloooapantof  thepremiaea.  2>m  ev  dem.  ^'^omoi 
▼.  OrreO^BS. 

IL  If  A  DaFiNDAinp  or  EjaoxMnr,  or  PoasBMioB  of  «bs  Pmnmnw,  wiahaa 
to  diaavow  any  poaaomion  in  hlmaelf,  he  ahonld  not  defend;  bat  after  n 
def enae  made  he  oan  not  aet  up  that  there  are  also  othera  in  poaaearion 
who  haye  the  aetoal  title.    Id, 

4  If  Defbnpabt  or  EjaoxMavT  Don  hot  Difihd,  and  it  ii  ahown  to  the 
oonrt  that  there  are  othera  in  poaaeiaUm  holding  difSsfent  paroela  in  aer^ 
eralty ,  Judgment  will  be  given  for  that  part  only  which  waa  in  the  poaiea 
aion  of  the  peraon  on  whom  the  declaration  waaaerved.    Id, 

(k  PLaihtdf  zv  EjBOTMurT  Taxis  PoesiaaiON  at  bis  owk  Bibk,  and  mnat 
take  care  not  to  take  more  than  he  is  entitled  to,  nor  to  torn  oat  peraoaa^ 
who  have  the  title,  en  which  there  haa  been  no  Jadidal  deciaion.    Id, 
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•.  PiAiHnvF  or  BnonoQiT  uvn  Biootkr  on  thb  Sx&khoth  of  ma  owi 
TiTLi,  either  a«  being  good  againat  ell  the  world,  or  good  against  the  de> 
f endant  by  eatoppeL    Den  ex  dem,  Ciarke  y.  Dlgge^  73. 

7.  PATurr  VBOM  THX  UnnD  States  is  not  an  Indispxnsablb  MuNiicmif 
or  TiTLB  in  an  actum  of  ejectment  between  IndiTidoala.  In  anoh  oanea 
the  receipt  of  the  leoeiTer  of  a  land  offioet  is,  nnder  the  statate,  mffident 
evidence  of  legal  title,  bat  ia  not  against  the  United  Statea.  Bracbem  ▼. 
/Vefeon,412. 

iL  BmoT  01  JuDOUNT  nr  KvaonaDiT  wtaoL  Penrbtltahxa  Statuth  it 
the  aame  aa  at  common  law,  except  that  two  Terdioti  and  Jndgmenta  in 
favor  of  the  aame  partj  are  made  ooaolMive  aa  to  the  titleu  Drexd  t. 
Jiraisl96. 

H  Baoomr  nr  Biboimint  is  Conolusiv*  as  to  Bzoar  to  Mbsni  PMmn 
between  the  aoing  oat  ei  the  writ  and  the  reeovei'y  in  %  sabaeqaent  ao> 
ttoQ  of  treapaM  therefor,  althoagh  by  %  prior  and  sabeeqnent  reeoveiy  ia 
ijeotment  by  the  defendant  the  title  baa  bean  oonoloaiTely  settled  in  lili 
favor.    /dL 

Boa  lqiTifr»  10|  Kumwtions,  81-83;  EzaocraoBS  An»  AiaainnmAsaBS^Sftli 

VnmoB  AND  Vbndib,  8»  4 

ELESCnON. 
See  Qamino,  I;  Vindob  and  Vbhiibi,  5L 

EMINENT  DOMAIN. 

^Mmaam^  as  Suanoffs  of  Eionxnt  Domain,  f^  as  nracih  within  the 
legislative  control  aa  is  any  other  property,  whether  t^i^mgit^g  to  cotpo* 
wle  or  to  natozal  pannna.  B9^UildT.B,Ch.r.H.AN.  H.R.B.CkK^fMk 

EQUITY.. 

L  BnxiinTBTBNDiBiasBiD  with  Ckwrsaatoadefnidant who  haanointerosl^ 
leal  or  nominal,  in  the  Jodgment,  and  against  whom  nothing  has  beea 
proved.    Jtmu  v.  ^Toy*  et  at.,  78. 

&  Complainant  should  Stats  a  Clbab  Pbima  Faoin  Oasi  to  Justify  an  la- 
terf erenoe  of  equity  with  the  legal  administration  of  assets  in  the  hands 
of  an  executor  or  administrator.    MWs  v.  Lumpkin^  677. 

IL  Ooubt  of  Eqititt  oak  not  Enjoin  a  Judomnnt  obtained  against  %  par- 
chaser  at  a  Judicial  sale  for  the  purohase  money,  on  the  ground  of  defed 
of  title  to  the  land  at  the  time  of  the  purohase.     Tkrtlhdie  v.  Con^Ml^ 

4  It  IS  Eaaoa  fob  a  Goust  of  Equitt,  on  Afpuoation  to  Enjoin  a 
Judombnt  at  Law  and  grant  a  new  trial,  to  perpetuate  the  injunctianv 
act  aside  and  cancel  the  Judgment,  direct  a  new  trial  of  the  cauae  wliidh 
had  been  terminated,  and  jQnally  dispose  of  the  suit  in  equity.  KmtfmiQ 
V.  Hendricks,  386. 

8b  OouBT  OF  EQunr  in  such  Oasb  should  hayb  Ck>NTiNUED  THB  Injuno* 
noN,  directed  proper  issues,  and  upon  the  coming  in  of  the  verdict  per> 
petnated  the  injunction,  or  dissolved  it  in  whole  or  in  part^  according  te 
the  finding  of  the  jury.  The  judgment  at  law  in  such  case  is  a  security 
for  anything  the  plaintiff  at  law  may  be  entitled  ta    Id. 

%»  Equitt  will  Grant  Kelisf  and  Allow  a  Rbdbmftion,  wherea  plaintli^ 
after  agreeing  to  an  arbitration,  proceeds,  in  the  absence  of  the  defsad» 
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•nt,  to  obtain  Judgment^  Iabuo  execution,  porohaae  in  the  defendant's  in- 
tareet  in  certain  property  sold  under  his  ezeontiony  and  after  further 
agreeing  to  receive  the  redemption  money  on  the  last  day  allowed  for  re- 
deeming, to  leaye  home  then  for  the  avowed  purpoae  of  preventing  the 
payment,  but  which  waa  then  paid  to  the  clerk  of  the  court.  Adam$  v. 
Kable,  772. 

f  •  CBEDITO&  Mtm  BAVB  JUDOMXMT  AND  EZBOUTION  VVEATSSmXD  tO  "^"*^» 

ereditor*!  bill  to  reach  equitable  estate  of  the  debtor  not  subject  to  exe- 
cution at  law,  but  a  Judgment  only  is  necessaiy  to  maintain  a  bill  to  re- 
move a  fraudulent  incumbrance  out  of  the  way  of  the  creditor's  execution. 
MiOer  v.  Davidson,  715. 
iL  When  ▲  Bill  Sbxxs  an  Acxx>I7NT  of  Orb  Duo,  a  Goubt  of  Equxtt  wnx 
DiOBn  It  in  a  proper  case,  because  the  working  of  the  mine  is  a  kind 
of  trade,  but  the  plaintiff  must  show  his  possession.  Bracken  y.  FreiUmp 
412. 

9l  Oousib  of  Obanobbt  do  not  Possess  Ant  Dzbectt  JuBiSDionoN  otxb 
LiOAL  TiTLis,  and  although  the  defendants  do  not  show  any  l^gal  right 
to  the  possession,  they  will  not  decree  a  suiTender  of  the  possessjon. 
Tliey  may  try  titles  to  land  when  they  arise  incidentally,  but  this  power 
is  only  to  be  exerdsed  in  difficult  and  complioated  cases,  aflfording  r<»«"i«^ 
grounds  of  equitable  interference.    IcL 

IOl  Bill  in  Equttt  fob  a  Ck>NTiNuiNO  Trespass,  praying  an  injunction  pend- 
ing the  prosecution  of  an  action  for  forcible  entry  and  detainer,  for  an 
account  of  minerals  dug,  and  for  a  final  decree  for  suxrender  of  the  poa- 
session,  is  not  the  proper  remedy  where  the  defendants  have  the  aotual« 
exclusive,  and  adverse  possession  of  a  mine,  and  claim  the  right.  Etject* 
ment  should  have  been  brought,  with  a  preliminary  injunotlooy  to  stay 
waste,  upon  a  proper  bill,  during  the  pendency  of  the  action;  and  alter  a 
recovery,  an  action  of  trespass  for  the  mesne  profits.    Id, 

IL  Tbmsbabs  in  Diogino  Mineral,  or  Minino  on  the  Land  of  AnokhbBi 
comes  within  the  cognizance  of  a  court  of  equity,  when  committed  1^  a 
mere  treepaaser,  or  where  a  party  exceeds  the  limited  xij^ta  with  which 
bo  is  clothed.    Id, 

]i»  Land  is  Bsgabdbd  as  Monbt  whbn  Dbvised  to  Tbubibm  to  bb  8ouh 
and  the  proceeds  applied  to  the  use  of  one  for  life,  and  afterwards  dia- 
tribnted  among  certain  parties  in  remainder,  and  a  remainder-man,  be- 
fore an  election  to  take  the  devise  as  land,  has  no  interest  in  the  land 
which  will  enable  him  to  defeat  the  operation  of  the  statute  of  limita- 
tions in  favor  of  one  in  adverse  possession  under  a  conveyance  from  one 
of  the  trustees,  and  a  subaaquent  election  does  not  aflbot  the  porohaaer. 
atfUiie  T.  Bifie,  IM. 

8iB  AoBHor,  10;  Oonteaoib,  8;  Dbbds,  11 ;  Fbbbibb»  8;  Hubbabd  and  Wm, 
12;  iNDBMNmr,  8;  Infanot,  1-^;  Injunoiionb;  Judombhtb,  6;  Mibeakbi 
Nbootiablb  Inbzbumbntb,  87,  88;  Kbw  Tbial,  2;  Qbfsabb'  OouBmi 

PABaNBBBHIP;  RBSOiaBION  OF  CoaTRAO»|  8Bi-€BV,  S|  SEATOn  OV  Loi- 

wuaaxMkBl  Tbubib  abd  TBinmsBS. 

EBBOB. 

CtaMDUlcLAW,  8}  BQD1TT,4;  BVIDBHOB,  19}  PlHABia»  ABB 
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KCAXB  OF  DBOBASSD  FKB80K8. 

to  hartm  Hi  limBUfWMnt  and  InoroMe  th*  Tahie  of  tlio  nddno^  Mid 
ptoTidiQg  that  tlM  praoeadi  shall  be  aneti  in  tha  admiwiatiKbort  haodi^ 
to  be  diapoaad  of  aooofding  to  law,  ia  valid.    Dot  dL  Okemdler  t.  Dmi^ 

t.  lamunr  of  ak  Hedi  or  vBm  Bbcaxb  of  ab  tarmuam  vaati 


upon  tha  daath  of  the  anoeetor,  and  may  be  oonTeyed  by  deed,    ffpder. 

Bameift  836b 
iL  HuBEAKD  OF  8uoH  Ham  HAS  AVImenBT  in  aooh  vaal  eatate,  aa  tenant  bf 

the  oorteay,  wUdh  may  be  aMaehed  and  levied  on  hj  eieontion,  imm^ 

diately  ontbe  death  of  theanoaator,  and  b«lore  anjdiatribation  or  aottoB 

of  the  probate  oonrt.    /d. 
4  BzoBiB  OF  Pbsfibbkd  Cbsdeiobs  or  THE  DmaiBunov  of  a  Diobdiiit^ 

Bbtatb.— Preferred  oreditora  who  reoeived  paymoita  duing  the  deea- 

dent'a  life-time  are  not  bound  to  bring  them  into  aooonnt  aa  a  conditioo 

of  xeoeiTiiig  fortbv  ■atiefaotion  of  their  demanda.   Temumi  ▼.  Stone^^  21Si 
(k  iDm. — Referred  oreditora  mnat  bring  into  aoooont  any  paymonta  made 

aboe  the  death  of  their  debtor,  and  are  antitiad  tothabeMdta  of  tiiriff 

iMiBiiiiflii  aeuiiilUeajpfv  tuUl    Id^ 

See  Equxtt,  % 

BSTOPFEL. 

L  Buu  AS  TO  Esiomai  or  faib  is,  that  wlMva  a  aum,  by  Ua  wetda  or  oon- 
dnot^  willfnlly  oanaea  another  to  believe  in  the  eziatenoe  of  a  oartain 
atate  of  things,  and  indooea  him  to  just  upon  that  belief,  ao  aa  injnrioo^y 
to  alter  bis  previous  plans,  the  former  is  oonoluded  from  averring^  aa 
apdnst  the  latter,  a  difforent  atate  of  things  as  eristing  at  that  timsb 
Bmm  V.  Wheeler,  650. 

t.  iDm.— This  rale  may  be  applied  to  intereats  in  realty.    JUL 

%  Plbaddto  SnriNo  xjt  as  Esioppil  must  Allioi  every  fact  aeoeamy  to 
ereate  it  with  the  strioteet  certainty;  and  itmoatbeaUagedthatall  theaa 
laota  appear  by  the  record,  which  is  vonched  aa  an  estoppeL  The  oonrl 
will  then  determine  the  matter,  on  inspection  of  the  plea,  if  denmned 
to,  or  of  the  record,  if  that  be  denied.    Orajf  v.  Pingry,  846. 

4  Plbab  of  E8TOPPXL  MUST  EsLT  UPON  THX  EsTOFPBL  in  cQuolnaian.    Id. 

§k  WoBMMBL  Adjxtdioation,  Relded  ufov  ab  haviko  Dbtkbhuted  the  entire 
merits  of  a  present  controversy,  is  never  required  to  be  pleaded  strictly 
aa  an  estoppel;  bat  it  is  otherwise  when  broaght  forward  as  settling  soma 
collateral  fact  involved,  which  might  have  been  merely  incidental  to  the 
former  controversy.  In  this  latter  case  it  most  appear  by  the  record 
of  tha  fonner  judgment  that  such  fact  waa  put  in  iasoe  and  determined. 
Id. 

••  BaooBD  AHD  FiHDnros  or  ▲  Fobmib  Tbxai^  when  it  is  necessary  to  resort 
to  oral  evidence  to  ascertain  that  the  fact  in  dispute  waa  involved  in  the 
fonner  controversy,  is  conclusive  upon  the  parties  and  the  jury.  But  aa 
it  can  not  be  pleaded  as  an  estoppel,  the  jury  must  find  whether  the  dia- 
pnted  fact  was  determined  by  the  former  trial,  and  in  refusing  so  to 
find,  they  have  it  in  their  power  to  din^Qgard  the  former  vefdiot    /dL 
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li  BilOrPKLS  MUST  BB  TtMADMD,  AHD  IT  VOT  ThXT  ABB  WaITBD.     Bat  if 

tiiera  has  been  no  opporinnity  to  plead  the  estoppel*  it  may  be  ^Ten  In 

•▼idenoe.    Id, 

See  BoMJ)0»  4;  Ejboimbnt,  0. 

EVIDENCE. 

1;  COVBT  WILL  NOT  PBBSITlfB  ▲  StaTB  OF  FaOIB  IhJUBIOUS  TO  FaIB  BbAIt 

DfO  and  oommon  honesty.    Stewart  y.  Pruton^  621. 

t.  FBBSUMPnOKfl  CAN  OITLT  STAND  WHBN  COMPATIBLB  WITH  Ck>NI>UO!r  ol  thoSS 

to  whom  it  may  be  songht  to  apply  them;  and  still  more  most  give  plaoe 
when  in  oonfliot  with  clear,  distinct^  and  convincing  prod.  WkUaker  ▼• 
Marriaon^  CI2^. 

f  Kbiohborhood  Bumob  or  Notorutt  is  the  most  vagoe  and  nnoertain  ol 
all  the  tests  of  tnith,  and  is  only  received  in  a  few  exceptional  instances 
from  necessity.  It  should  not  be  received  to  show  that  a  person  tried  to 
get  possesBion  of  his  children  from  their  mother  before  her  subsequent 
marriage;  that  is  a  fact  capable  of  direct  proof.    MeCfoon  v.  Irvin,  400. 

4  Bb8  Gbsta. — Where  the  testimony  shows  that  the  defendant  sent  a  message 
to  the  plaintiff  concerning  the  matter  in  dispute,  the  answer  to  such  mes- 
sage is  a  part  of  the  re$  ffuta,  an  inseparable  and  necessary  incident 
to  the  message.    Id, 

5b  Dbolabations  of  A88IONO&  OF  Chosb  in  Aonoir  agabst  his  interest,  espe- 
oiaUy  If  made  when  a  cause  of  action  exists,  are  admissible  evidsnoe 
against  his  assignee.     WiUiatns  v.  Judy,  699. 

C  Dbolabations  of  Formxb  Ownbb  of  Rbalxt  are  admissible  in  ovidenoe 
against  his  successor  only  where  they  are  in  the  nature  of  concessions 
against  interest.  Hence  assertions  made  by  a  former  owner  of  two  tracts 
of  laud  of  his  right  to  maintain  a  dam  at  a  certain  height  upon  one  of 
them,  whereby  the  water  is  flowed  back  upon  the  other,  are  not  evidence 
against  a  subsequent  owner  of  the  other  tract.    Biddie  v.  Dixon,  2ffJ, 

t«  Dbolabationb  of  Pabtt  in  P068BSSION  OF  Pbopbbtt,  that  he  held  in  his 
own  light,  or  under  another,  are  admissible  in  evidence  as  part  of  the 
res  ffettOf  but  his  dechunitions  beyond  this  are  no  part  of  the  res  gestta, 
and  can  not  be  received  as  such.    Ahney  v.  Kifigalandf  481. 

%,  DBOLABATION8  BT  Defendant  in  Ezeoution  Showing  Intent  to  Dbibaub 
his  creditors,  are  not  admissible  against  a  purchaser  at  the  execution  sale, 
who  is  not  shown  to  have  had  any  knowledge  of  such  fraudulent  intent^ 
or  to  have  in  any  manner  participated  in  the  fraud.  And  the  error  of 
the  court  in  admitting  such  declarations  b  not  cured  by  an  instruction 
to  the  Jury  to  disregard  such  testimony  unless  they  believe,  from  all  the 
facts  and  circumstances,  that  such  purchaser  participated  in  the  fraudu- 
lent purpose  of  the  execution  debtor.    Id, 

H  Btidbnob  Pbima  Facie  Ibbblevant  bhould  be  Rejected  by  the  courts 
unless  the  person  offering  it  shows  how  it  can  be  made  relevant  by  con- 
necting it  with  other  facts  and  circumstances.    Id, 

Ml  Pabtt  mat  Bbad  in  Evidenob  Deed  Oftxbed  bt  hib  Advbbbabt  and 
excluded,  without  giving  him  notice  to  produce  it,  because  it  is  under 
the  control  of  the  court  after  such  offer.    Ferguson  v.  MUes^  702. 

IL  To  AuthobikbRbadino  AS  Evidence  Certified  CoFT  OF  Debd  registered 
in  another  state,  it  is  necessary  to  prove  that  by  the  law  of  that  state, 
such  instruments  were  required  to  be  recorded.    Xee  v.  MatkewSf  498. 


816  Index. 

12.  Law  of  Akocbxr  Seats  gav  hot  bb  Pbotsdbt  Dsfosxtiov  of  Wmwm, 
Id. 

U.  DaoBmax  n  JxAiaaatBaLE  maaa  vbxbm  was  ho  Qbdib  of  Ezamzka* 
noH;  for  withoat  fnoh  an  order  a  party  can  not  be  witneaa  for  another. 
Janei  y.  JToyt,  78. 

14  Pabojl  Etzdbitoi  of  Govtehts  of  Writtsk  iNSTBxniBNTs.— a  court  will 
not  i»ooeed  on  eyidenoe,  of  an  anoertain  charaoter,  in  respeet  to  the 
oontenta  of  written  Inatnunenta;  some  of  which  are  in  the  poeeesBioD  of 
tfaa  party  ofiiaring  the  evidence,  and  pthera  acoeeaible  to  him  by  proper 
meana.    Id, 

lA.  Brubn  of  Sbxbiffib  Qnlt  Pbixa  Faoxx  Bvidknck,  when  it  ia  o£fered  in 
hia  fmwor  in  a  collateral  action,  and  ia  open  to  contradiction  aa  to  hln^ 
eren  by  a  party  to  the  proceaa.    BarreU  r,  Copeland,  362. 

IflL  Draft  of  a  Subyxt,  Pbotkd  to  bb  Gobbbot,  is  Admibsiblb  in  eyidenoe^ 
aa  explanatory  of  what  the  anrveyor  teatified  he  had  done  in  making  the 
aomqr.    ffoeif  t.  Furman,  129. 

17.  Bboobd  of  ab  Action  of  Tabbpasb  tx  bt  a&mis,  in  which  the  pleaa  of 
man  euL  and  Uberum  taiemaUMm  were  made,  ia  admiaaible  in  evidence  in 
an  action  of  ejectment  between  the  same  partiei,  in  reference  to  the 
aamelanda.    Id, 

It.  TssTiMOirr  OF  What  Dbobasbd  Witness  SwoBB TOON  FqbmbbTbxaloI 
the  same  canae  is  admianble,  if  the  witneaa  can  state  the  whole  snfaataiioo 
of  what  waa  so  awom  to,  although  he  may  not  be  able  to  give  the  exaol 
worda.  Bnt  if  the  witneaa  ia  nnaUe  to  reooUeot  the  whole  of  snch  da» 
ceased  witness'  testimony  on  cross-ezamination  at  snch  former  trial,  his 
testimony  can  not  be  admitted.    OUdenleem  v.  Carawap,  485. 

19.  Bbjbotioh  of  TssTiMOinr  Which  could  not  havb  Bbnxrtbd  the  party 
offering  it  ia  not  error.    M&r§e  v.  Crawford^  349. 

iOl  Onb  PoaiTiVB  WrrNBss  and  Othbb  Stbono  CkiBBOBOBAToro  Cibouii- 
■TANOBS  ABB  SUFFICIENT  to  disprove  the  answer  of  the  defendant,  but 
the  cironmstancea  mnst  be  snch  that,  standing  alone,  a  reasonable  ccn- 
ofaurion  aa  to  the  tmth  of  the  fact  might  be  deduced  from  them.  Mad^ 
dox  V.  SuUivan,  234. 

tl.  EvxDBNGB  voT  Read  IN  THE  Hbabino  OF  THE  JuBT,  is  uot  evidence  pvo^ 
erly  before  them.  The  opposite  party  has  the  right  to  insist  that  such 
portions  of  books  and  papers  as  are  rdied  on  must  be  read  to  the  Juiy, 
Duier.O.N.Co.,41Z 

Bonds,  1;  CoBPOBAiioiro,  6,  7,  9, 10;  Deeds,  8,  12;  13;  SnomBBV,  7| 
Gbantb;  Husband  and  Wife,  13-16;  Insanity,  3;  Judgmbbtsi,  1,  2;  8, 
9,  20,  23,  24;  Mabbiaob  and  Divobob,  6,  7»  12;  Nbgorablb  Ibbtbu- 
MBNTS,  17,  27,  29,  31, 39;  New  Tbialb,  1,  4;  Pabtnbbship,  10;  Vobub- 
siON;  Seduoxion,  3;  Statute  of  Ldutations,  6,  9;  Subbttsbif,  8| 


EXECUTIONS. 

L  AflRBm KMT  Of  Pabhies,  aiteb  Judombnt,  notioIssub  Bxeuutiqn  vaftfl 
n  oertain  time,  and  entered  upon  the  docket,  is  no  part  of  the  Judgment, 
and  if  ezeoution  is  issued  before  then,  no  one  can  complain  of  it  but  the 
partiss.    Oody  v.  Qwhm,  75. 

t.  Wbit  of  ExEOunoN  is  at  All  Times  Subjbot  to  FLAnfmv'sCQHTBOLi 
he  may  order  its  return  or  a  suspension  of  action  at  the  moment  properly 
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lovftad  on  is  offbred  for  sale,  and  thiu  control  the  beneficial  interest  of 
officers  and  others  whose  fees  are  indorsed  apon  it.  Fouler  v.  Pearct^ 
020. 

%,  Items  of  Judombnt  Embraced  in  Execution  abb  av  Entibett,  the  legal 
right  to  which  is  in  the  plaintiff,  and  can  not  be  parceled  out  by  the 
sheriff  with  a  view  to  discrimination  in  favor  of  officer's  fees.    Id, 

4.  EzscuTiON  Cbeditob's  Bid  should  be  Admitted  as  a  Cbedit,  when  the 
property  is  sold  on  ezeontion,  and  the  sheriff,  his  own  fees  having  been 
offered  him,  can  not  refuse  to  ezecnte  a  deed  till  the  plaintiff  has  ad- 
vanced money  on  his  bid  to  pay  the  costs  indorsed  npon  the  writ  as  fees 
dne  for  services  rendered  by  other  officers  in  the  cause.    Id* 

ft.  It  IS  THE  Duty  of  a  SHEBm  and  his  Deputies  to  Lett  Fibst  the  Ex- 
ecution that  came  into  his  hands  first;  if  his  deputy  levies  first  the  jnnior 
execution,  upon  being  apprised  of  this  fact,  the  sheriff  should  pay  the 
money  to  the  plaintiff  in  the  senior  execution.    Kennon  v.  FickUn^  770L 

•.  Office  of  Shebiff  is  One,  and  his  Deputies  abe  his  Agents;  it  is  there- 
fore his  duty,  in  the  discharge  of  impartial  justice  between  litigants,  to 
execute,  and  require  his  deputies  to  execute,  all  process  in  the  oidar  in 
which  it  comes  to  the  hands  of  either.    Id, 

7.  Intebebt  of  Exegutobt  Dsvisbb  is  Subject  to  Execution  Sale,  though 
the  previous  estate  is  not  yet  terminated.    Dt  Hcmb  v.  Bunn^  201. 

ft.  Mebe  Olebioal  Omission  in  Venditioni  Exponas  does  not  Vitiatb 
Title  of  a  purchaser  thereunder.  Thus,  where  the  execution  defendant, 
having  a  vested  interest  in  an  undivided  moiety  of  certain  land,  and  a  con- 
tingent interest  in  the  other  moiety,  9kfi,fa,  is  returned  as  levied  on 
both  interests,  a  vend,  ex,  is  iBsned,  reciting  a  levy  on  both,  but  com- 
manding a  sale  of  the  vested  interest  only,  and  the  return  recites  a  sale 
in  obedience  to  the  writ,  but  the  sheriff's  deed  conveys  both  interests, 
both  will  pass,  and  the  omission  of  a  command  to  seU  the  contingent  in- 
terest being  regarded  as  clerical  and  amendable  in  the  proper  oourt,  will, 
in  a  collateral  action,  be  treated  as  already  amended.    Id, 

•i  Whebb  Pbopebty  Agquibbd  in  Fbaud  of  Cbeditobs  d  Exchanged  for 
other  property,  the  latter,  if  tangible  and  susceptible  of  identifioation, 
may  be  seized  by  the  creditors.    Abney  v.  Kingdamd^  481. 

lOi  Execution  Dxbtob's  Intebebt  in  Land  of  Which  He  is  in  Possession 
MAT  BE  Sold  under  the  execution,  snd  he  can  not  deny  the  purchaser's 
title  or  show  title  in  another.    StoUter  v.  SkUeSf  723. 

11.  Impbovembnts  of  Sbttlebs  on  Pubuo  Lands  abe  SuBneor  to  Bzboutiov 
AND  Sale.    Id, 

12.  Lr  Shebiff  Levies  an  Execution  upon  and  Baises  Monet  out  of  ▲  Sale 
OF  Pbopebty  not  Belonging  to  the  Judgment  Dbbtob,  he  is  guilty  of 
a  conversion,  and  if  the  plaintiff  in  execution  receives  ihe  money  so  raised 
with  a  knowledge  of  the  facts,  he  also  is  guilty.    Lentz  v.  Chambers^  63. 

IS.  Shebiff  is  not  Guilty  of  a  Tobt  ob  Convebsion  where  he  levies  upon 
and  sells  property  not  belonging  to  the  judgment  debtor,  if  the  real 
owner  was  present  and  acquiesced  in  the  sale,  nor  are  the  plain tiflii  in 
execution,  although  they  received  the  money  from  sooh  sale,  with  a 
knowledge  of  all  the  facts.     Id, 

1  i.  To  Exempt  Hobse  fbom  Liabilitt  to  Seizubb  and  Sale  under  czecntioo, 

it  is  not  necessary  that  he  should  have  been  broken  to  gear;  but  the  term 

*'work-hor8o,'*as  used  in  the  statnto,  means  one  that  performs  the 
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dradgeiy  of  tfaa  hooiMtMul,  either  under  eaddle  or  in  the  tK»cea 
NUemd  v.  WiMam^  435. 

1&  DiriirDANT  H18  Rioar  to  Bliot,  whxbs  Hi  has  TwoHoBsn,  one  a  work 
hone,  and  the  other  a  email  filly  that  had  not  been  employed  in  doing 
the  ordinary  aervioe  of  the  lunily,  ae  to  which  one  ehall  be  taken  in  eze- 
eation.    Id, 

10L  WiOQui  JcTDOioiiT  IB  Obtainbd  AGAINST  Thkeb  Pkb80N8,  ozecation  leyied 
apon  property  of  one,  who  givee  a  fortbooming  bond«  which  is  forfeited, 
the  original  debt  ie  not  thereby  discharged  and  eztingoished,  as  against 
the  other  joint  debtors;  they  might  liave  been  proceeded  against  in  case 
the  forthcoming  bond  had  proved  unavailing.    Bobvnmm  ▼•  Sherman,  38 1 . 

17*  IdIM.— SVBITIXS  Of  OmB  Of    TKB  JOIHT  DbBTOBS    IN    A  FOBTHOOMIKO 

Bond  become,  upon  the  forfeiture  thereof,  sureties  for  the  debt;  and 
when  they  have  discharged  the  same,  are  entitled  to  be  snbetitated  to 
all  the  rights  of  the  creditors  against  the  original  debtors,  subsisting  at 
the  time  thqr  becsme  so  bound  for  the  debt.    Id, 

18.  SUBITIBS  OF  OhB  of  TUB  JoiKT  DBBVOBS  IN  A   FOBiTBOOlCINO  BOBD  BIO 

entitled  to  charge  the  original  debtors  with  the  debt,  interest,  and  ooel 
of  the  first  judgment;  but  not  for  the  execution  and  foifeitiire  of  tbe 
forthcoming  bond.    Id, 

19.  SUBBTIBS  FOR  OnB  OF  THB  JoiNT  DbBXOBB  IV  ▲  FOBTHOOMINO  BOBD  ABB 

Entftlbd  to  a  Dbcbeb  against  the  other  joint  debtors,  or  either  of 
them,  as  each  is  liable  for  the  whole  debt.    Id, 

20.  Rbtubh  of  am  Exboutios,  Which  Rbfbbs  id  Bbbm  upon  reooKd*  for  a 
description  of  the  lands  levied  upon,  is  sufficient.    Uffdt  v.  Bameif^  83& 

21.  Failubb  of  ah  Offiobb  to  Staisdi  his  Rbtubh  the  interest  of  tbe  judg- 
ment debtor  in  the  lands  levied  upon,  is  merely  a  defect  of  form,  idiioh 
is  cured  by  neglecting  to  remedy  the  defect  within  two  years,  by  peti- 
tioning the  proper  court.    Id, 

28.  Mbrb  Ibbboula&itibs  ob  Omisbiohb  of  ▲  Shbbdt  do  hot  Vriatba 
Salb  of  property  made  by  him.  So  a  fsilnre  to  advertise  land  more 
than  twenty  days,  when  the  statute  requires  twenty-one,  was  held  not 
to  invalidate  tbe  sale.    Maddax  v.  S^dUvanp  234. 

28.  Failubb  to  Ad vbbtisb  Sbbbdv'b  Salb  in  the  places  named  in  the  statute^ 
is  not  such  an  irregularity  as  will  render  tbe  sale  invalid.    Id, 

9A.  Failubb  of  Entbt  of  Each  Lett,  where  a  sheriffholds  several  ezecntions, 
will  not  invalidate  a  ssle,  though  made  under  such  executions,  and  for 
their  satis&etion.    Id, 

28.  Whbbb  ExBOunoH  Dbbtob  Fubhibhbb  to  Ahothbb  Mohxt  to  But  at 
ExBOunoH  Salb,  no  title  to  the  property  pssses  to  the  latter  as  against 
the  creditors  of  such  debtor.  But  a  subsequent  purchaser,  who^  without 
knowledge  of  the  fraud  of  his  vendor,  buys  the  property,  shall  hold  It 
against  sll  the  world,  if  no  prior  paramount  liens  have  attached.  Ahm§ 
V.  Etngtkmd,  481. 

26.  Dbfutt  Shbbiff  is  not  Prohibitbd  fbom  Pubceabiho  atasale  madeby 
his  co-deputy,  but  such  purchase  barely  escapes  being  illegpd  and  void 
because  against  public  policy,  and  will  be  held  void  where  there  are  anj 
indications  of  unfairness  or  inequality.     Worlamd  v.  KmherUn^  785. 

27.  Mbhobahdum  of  8hxbiff*8  Salb  of  Land  at  the  time  of  the  sale  is  neces> 
sary  to  render  it  valid  under  the  statute  of  franda  Chapman  v.  //or> 
wood,  736. 
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n  BBoawt^B  Died  wtkhoitt  Patmbnt  of  the  parobaM  monqr  b  ▼oidt  II 
•eema.    Id. 

flfti  DnJVXBT  OY  SBXBIW'S  DxID  A5D  AOGXPTANOK  ABB  Efl8IRTIAL  tO  iti 

validity;  and  where  it  Ib  delivered  to  a  purchaser  on  ezecotioii  againal 
the  grantee  without  aooeptanoe  by  him  or  by  his  authority,  and  without 
hia  anrrendering  the  certificate,  it  is  invalid.    Ferguson  v.  MUeSf  702. 

n.  GDriEALLT  TiTLB  UNDKB  £zE0€Ti05  GUls  £elate8  Baox  to  the  date  of 
levy  ao  as  to  overreach  any  intermediate  sale,  but  such  title  will  not  over- 
reach that  of  an  innocent  purchaser  purchasing  nearly  one  and  one  half 
years  after  the  levy  during  which  the  execution  has  lain  dormant,  and 
which  continues  dormsnt  a  year  and  a  half  longer.  Owens  v.  PaMesoN» 
780. 

il.  SHnoT^  Deed  Taxes  Effect  bt  Relation  from  the  time  the  grantee 
was  entitled  to  it,  to  support  the  title  of  an  intermediate  purchaser  on 
cxeootion  against  such  grantee  in  an  action  of  ^eotment  against  the  lai- 
ter's  tenant.    I^rguson  v.  MUe$,  702. 

IS.  PuBOHAasB  ov  ExEOtmoN  Need  vot  Show  TnxB  or  PoflSEsgiov  nr  Da* 
nHBANT  in  execution  at  the  time  of  the  sale,  to  maintain  ejectment 
apdnst  such  defendant  or  one  going  into  possession  under  him  after  the 
sale,  but  is  required  to  show  only  a  judgment,  execution,  and  sheriiTs 
deed;  bat  it  is  otherwise  in  ejectment  against  a  stranger.    Id. 

n.  PoBcnAflXB  AT  Sheriff's  Sale,  to  MAiNTAnr  E^botment  aqaihct  Tbhabt 
of  the  execution  debtor  who  was  in  possession  before  the  judgment  Ilea 
aoorued,  must  show  that  the  tenancy  has  expired.    Id. 

Bee  AanoBiCBiiTB  fob  Benefit  of  Creditors,  3;  Attachments,  3;  Equrt, 
%  7;  Estates  of  Deceased  Persons,  3;  Evidxnce,  8,  16;  JudombntSi 
10, 12;  Sales,  3,  4;  Trespass,  2;  Trusts  and  Trustees,  11; 

executobs  and  ADMINISTRATOBS. 

!•  Lbrbbs  of  Administration  can  be  Granted  in  this  State  only  by  the 
ooort  of  the  county  in  which  the  deceased  resided.  A  grant  attempted 
to  be  made  elsewhere  is  void.    Johmon  v.  Corpeiming,  106. 

t.   ATFOIHTMBNT   of    an    ADMUnSTRATOR  B.E8T8  EXCLUSIYELT  WITHIN  THB 

JuBiSDiOTiON  of  the  probate  court,  and  its  legality  can  not  be  questioned 
in  any  other  court,  nor  collaterally  attacked.    McFouiand  v.  Stone^  325. 

S.  Administrator  mat  Maintain  Ejectment  for  the  benefit  of  the  heirs, 
although  the  heirs  can  not  bring  such  action  until  after  a  decree  of  dis- 
tribution.   Id. 

4.  BiOBT  OF  AN  Administbatob  TO  MAINTAIN  EJECTMENT  for  the  usc  of  the 
heir,  is  lost  when  the  right  of  the  heir  is  barred  by  the  statute  of  Hmita- 
tioos.    Id. 

0.  Orphans'  Coubt  has  Powbb  to  Obdeb  Fund  in  Hands  of  Akcillabt 
Administbatob  in  Alabama  to  be  transmitted  to  the  principal  admin- 
istrator in  another  state,  when  the  administration  here  is  settled,  and 
there  are  no  heirs,  distributees,  or  creditors  claiming  such  fund.  Chil- 
dren V.  BenntUf  603. 

t.  Administrators  iiave  Power  to  Sell  all  Propebtt  of  theib  Intes- 
TATE,  including  his  choees  in  action.    JSeecAer  v.  Bwckmghamt  680. 

7.  Obtb  of  Two  Administrators  has  Power  to  Sell  all  their  intestate^ 
property.  In  this  respect  therei  s  no  diflference  between  exeootixv  and 
administrators.     Id. 
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t.  BiTBcn  OF  Testator  can  kot  bb  Followko  in  Uands  or  PunoBAani 
from  the  ezeontor,  by  orediton  or  legatees,  nor  are  purchaeerB  leqnired, 
before  buying,  to  look  into  the  acooanta  of  the  executor,  to  aaoertain 
that  he  is  faithfully  administering  his  trust;  the  law  presumes  this  in  his 
favor.    Bond  v.  Zeigler,  606. 

9.  EzcBpnoNs  TO  Oknsral  Powxb  op  Executor  to  Disfosr  of  Ebtais  oI 

testator  will  be  found  in  those  cases  only  where  ooUusion  exists  between 
the  representative  and  the  purchaser.    Id, 

10.  Purchaser  from  Executor  Kxed  not  Look  to  Afpuoation  of  Pu»- 
OHASB  Monet,  ss  a  general  rule.  Where,  however,  a  trust  is  created  for 
the  payment  of  specific  debts,  or  for  a  special  object,  the  purchaser  is 
bound  to  look  to  the  application  of  the  purchase  money.    Jd, 

11.  Power  to  Sell  is  Incident  to  Office  of  Executor  without  directloBs 
to  that  effect  in  the  wilL  If  the  will  authorises  or  directs  a  sale,  a 
/artiori^  he  is  empowered  to  sell;  indeed,  he  has  no  discretion;  he  b 
bound  to  sell;  the  will  is  the  law  of  the  trust  and  the  measure  of  his  ob- 
ligations.   Id, 

12.  Executor  under  Power  in  Will  mat  Convxt  whatever  title  the  tes- 
tator himself  has  to  his  efiects.    Id, 

It.  PURCHABEB3  OP  SLAVES  FROM  EXEOUTOR  AT  PEIVATB  SaLE  ARE  BONA 

Fide  Purchasxrb  where  they  are  creditors  of  the  estate  to  half  the  pur- 
chase money,  and  cancel  their  debt  and  pay  the  balance  in  cash;  and  it  is 
no  answer  to  this  to  say  that  the  estate  was  wasted,  that  these  purchasers 
were  favored  as  creditors  contrary  to  law,  and  that  the  estate  was  in- 
solvent and  tho  debts  ought  to  have  been  paid  according  to  the  grade 
established  by  statute.  Id, 
14.  Act  op  December  21,  1829,  Prescribing  Bequxrements  in  Executor's 
Sales,  Afpues  Onlt  to  cases  where  the  will  gives  no  instructions  what- 
ever ss  to  the  sale  of  the  property.    Id. 

16.  Executor  may  Sell  Slaves  bt  Private  Sale  where  the  will  directa  a 
sale  of  tL3  negroes  in  case  of  insufficiency  of  the  personal  assets  to  pay 
the  debts,  and  does  not  specify  whether  the  sale  shall  be  private  or  public. 
In  such  a  case  the  testator  leaves  it  to  the  executor  to  adopt  the  one  or 
the  other  mode,  according  to  what  he  might  think  would  best  promote 
the  interest  of  the  estate.    Id, 

10L  Slaves  are  not  Included  within  thr  Act  of  Februart  29,  1764,  re- 
quiring the  publishing  of  all  intended  sales  of  goods  and  chattels  belong- 
ing to  a  testator  or  intestate;  and  if  that  act  had  intended  to  apply  to 
■Uves,  it  is  repealed  to  that  extent  by  the  act  of  December  21, 1829.    Id, 

17.  Expense  of  Keeping  Negroes  between  Sale  and  Delivert  is  not 
chargeable  to  the  purchaser  if  he  was  ready  and  willing  to  comply  with 
the  terms  of  the  sale  on  the  instant  they  were  bid  off  TemuuU  v.  Stoney, 
213. 

lib  Where  One  Administrator  Sells  Non-nbootiabui  Chose  in  Action 
of  his  intestate,  after  he  has  become  bsnkrupt,  to  one  who  purchases 
with  notice  of  this  fact,  and  after  the  co-administrator  had  collected  the 
amount  due  thereon,  and  paid  it  to  the  parties  entitled,  such  purchaser 
can  not  maintain  an  action  thereon  in  the  joint  names  of  both  adminis- 
trators. Ebving  purchased  under  suspicious  circumstances,  he  is  bound 
to  see  to  the  proper  application  of  the  purchase  money,  and  unless  he 
does  so  he  shows  no  superior  equity,  and  can  not  recover  against  ths 
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parties  hM%  on  lach  ohoae  in  action,  nnder  the  provisioDfl  ol  tiM  statute 
of  1822.  Beeeher  ▼.  Btieklngkam^  680. 
10.  RisoiaBioir  ov  Bxvoittob'b  8ax«b.— Pniehaser  from  an  ezeontor  aeUing 
withoat  anthority  may  have  the  sale  resdaded  in  a  oonrt  of  equity;  for 
the  offer  of  the  property  is  a  representation  that  he  has  a  right  to  sell, 
and  whether  he  intends  to  defraud  the  parohaser  or  not,  the  effect  is  the 
same.     Woods  v.  Nofih,  312. 

90L    PUBCHAflXB  FROM  AN  E^KKCUTOB  IB  HOT  ObUOXD  TO  TaKB  AN  AtoB-AO- 

QUiUD  INDIVIDI7AL  TiTLX  from  the  ezeontor  who  sold  withoat  anthor- 
ity, bat  may  bring  his  bill  for  a  rescission;  and  if  there  was  a  covenant 
of  seudn  in  the  original  deed,  it  was  broken  immediately,  and  the  pur- 
chaser oould  bring  his  bill  before  an  eviction,  based  upon  misrepresstt- 
tation.  Id, 
21.  Onk  Exxoutor  is  not  Liable  fob  Dbvactavit  ov  Co-bziodtob,  unIsM  ha 
has  contributed  thereto  in  some  way.     Cameron  v.  jMtUees,  688. 

S2.  To  RxoovKB  ON  Administbation  Bond^  plamtiff  must  establish  deva&kuU 

against  the  administrators.    Id, 
23.  Paett  Allioino  Joint  Dbyastavit  against  Both  Adionistbatobs,  is 

bound  to  prove  such  joint  devtutaoU  on  the  trial,  and  a  judgment  against 

one  of  them  alone,  with  the  return  of  nuUa  bona  on  the  JL  /a,  issued 

thereon,  furnishes  no  evidence  of  a  dewuiavU  by  the  other.    Id, 
SiL  Obant  ov  Administbation  to  Administbatob  db  bonis  non  confers  upon 

him  the  goods  and  chattels,  rights  and  credits  of  his  intestate,  which  w«rs 

unadministered.    KeUy  v.  KeUy,  469. 
2ft.  Gbant  ov  Adionibtbation  Bblatbb  Back  to  the  time  of  the  intestate's 

death.    Id, 
28.  Administbatob  db  bonis  non  mat  Maintain  AonoN  vob  Slavxs  Unap- 

MiNiSTKBiD  by  the  first  administrator  against  the  sole  distributee  of  the 

intestate,  who  has  paid  tlie  debts  of  the  estate  and  taken  possession  of  the 

slaves.    Id, 

27.  Gbandvathxb  is  Liablb  as  Exxodtob  db  son  tobt  to  Cbbditobs  ol  a 
deceased  father  who  had  made  a  fraudulent  conveyance  of  slaves  to  his 
infant  son,  where  the  grandfather  has  taken  possession  ol  them  for  thense 
and  benefit  of  the  infant.    BaOey  v.  MiUer,  47. 

28.  Whkbi  a  Fbaudulbnt  Donbb  I>i8Pobbb  ov  thb  Goods  to  another,  who 
accepts  them  bona  fdt  upon  a  purchase,  or  even  to  keep  for  the  donee, 
such  vendee  is  not  an  executor  dt  mm  tori;  but  an  infant  donee  has  no 
capacity  to  appoint  such  a  bailee.    Id, 

29.  Widow  dois  not  Bbndsb  HKB«Bf.v  Liablb  as  Exbodtob  db  son  tobh 
by  cootinuing  to  reside  where  the  family  lived  at  the  time  of  her  hue- 
band's  death,  or  by  taking  care  of  the  property  of  the  estate  until  an 
executor  is  appointed.     Ward  v.  BeM^  478. 

201  Administbatob,  on  bxino  Dismissxd,  must  Bbixvbb  to  hir  Sitooessob 
all  the  property  held  by  him  as  administrator.    Id, 

SI.  Pkbson  Rbtainino  Pobsbssion  ov  Pbopbbtt  ytndeb  Colob  or  Titlr,  and 
in  good  faitn  believing  liis  right  thereto  to  be  superior  to  that  of  the  law- 
ful administrator,  is  not  chargeable  as  executor  <f«  wn  tort,  although  hia 
title  prove  to  be  indefensible.  And  the  bonaJSdes  of  the  possession  is,  in 
such  case,  a  question  of  fact  for  the  jury,  which  it  is  error  for  the  court 
todeeida    Id. 
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FAIJSB  FBBTBNSB8. 
Sm  OHDinrAL  Law»  4. 

FALSE  BEPBBSENTAHONB. 
SmFkavp;  Mxstakx,  2|  Salm^  H 

FEDERAL  COURTS. 
See  JuBUDionoN,  4. 

FEB  SIMPLE. 
8m  Dods,  10»  11. 

FENCES. 

SmNuuaiioi. 

FERRIES. 

L  If  ▲  Fbbbt  be  BBaoTEDSoNBARAN  Akoibr  FfeBiir  onlheMn 

M  to  draw  ftway  ito  cnttom,  it  is  a  nuiaanoe  to  the  owner  of  tlie  old  oii% 

for  wbioli  an  action  lies.    SmUh  v.  HanMna^  83. 
5L  Pbopbrtt  nr  ▲  Fesbt  is  Pbtvatb,  althoagh  thepablio  oonTentoiiM  ia  the 

oeeaeion  of  graatiiig  a  francbiBe  of  this  nature;  and  ooneeqiientlj,  an  in- 

Joiy  to  it  may  be  the  subject  of  an  action.    Id. 
8.  Bquitt  will  Enjoin  Invasion  of  Franohisb  of  a  Fkbet.    /d. 
4.  Legal  Existkncx  of  Fkrbt  is  Imported  from  the  rating  of  the  tery,  m 

then  existing,  by  the  county  oonrt.    Id, 
8.  Exclusive  and  Notoriocs  Enjoyment  of  Fkbet  for  Fobtt-foob  Ybabi 

conclusively  eetablishes  title  to  the  same,  if  the-di£foreat  poaaMioffi  have 

been  in  on  the  same  title.    Id, ' 
8.  Fact  that  the  Diminished  Income  is  still  a  Fair  Remuneration  for 

plaintiff's  outlay,  does  not  give  def endanta  any  right  to  draw  away  the 

travel  to  another  ferry  or  bridge.    Id, 

7.  Subject  of  Ferries  and  Bridges  is  undbr  Cobvbol  of  Countt  OouBn 

by  our  law.    Id, 

8.  Non-user  of  a  Ferbt  Franghisb  for  Fobtt  Ybabs^  amonnta  to  a 

render  of  the  riffht.    Id, 
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iL  AoffO!rl806^  Auowmo  BaiDon to  vm  Bona mamAD or KMMtaQFwaxtp 
ma,  only  apply  to  a  ferry  actually  eiirtiiig  aad  in  uw  at  the  Hmm  of  rab- 
■Utiitiiig  tiM  bridge  for  the  feny.    Id. 

FIXTUBBS. 

1.  FnacnrAL  Pkopesit,  Avtixsd  to  thb  Wail  or  ▲  Btnuonro  by  iHiile»  in 
■aoha  manner  that  it  oan  be  remoTed  withoat  injury  to  the  property  or 
the  building,  doee  not  become  a  fixture.    Cfro9$  ▼.  ifonton,  863. 

5L  Delay,  Shobt  of  tkb  Statdtort  Pebiod  ov  Lxmitaxioiib,  by  the  owner, 
in  ■eeHng  to  recover  pereonal  property,  eo  attaeiied  to  a  boilding  by  a 
■tnager  aa  not  to  become  a  fiztnre,  is  not  a  waiver  d  the  owner^  right 
to  pame  and  daim  his  property.    Id, 

VOBBCL06XJBB. 
See  MoBSOAoai,  4, 7« 

FOBOEBY. 
See  CuMDr AL  Law,  ft. 

FOBTHOOMINO  BONDS. 
See  ExxounoNS,  16-19. 

FBANCmSES. 
See  OoBPOBATiONS;  Eminxnt  Domaivi  FxBsm,  2, !»  8. 

FBAUD. 

1.  ffkAUB  D  KOT  TO  BB  Prbsuhxd,  bat  most  be  established  by  proof.  Not, 
iMnrever,  by  mere  drcamstancos  of  suspicion,  leading  to  certain  rssnltsi 
bat  if  not  l^  positiTe  and  express  proof,  at  least  by  drenmstsnoes  aifiitd- 
ing  strong  presumptions.    Jvum  ▼.  TVw/fiitfi,  448. 

&  If  Onx  PxBSOir  Makes  a  False  Bef&esbntation  to  another,  wlio  is  goiog 
to  deal  in  a  matter  of  interest,  upon  the  faith  of  that  reprseeBtatioB,  he 
shall  make  it  good,  if  he  knew  it  to  be  false.    Id, 

t,  Equitt  will  not  Interfebb  in  Caax  of  False  Bbfbbbbmtatiov,  unless 
in  addition  to  the  fact  of  misrepresentation,  it  is  slso  shown  to  have  besa 
in  a  matter  important  to  the  interests  of  the  other  party,  and  that  it  ao- 
tually  did  ndslead  him.    Id. 

4  MiSBmuESENTATiON  MAT  BE  BT  Debd  ob  Acts  as  Well  BS  by  wordsi  bj 
artifices  to  deceive  as  well  as  by  positive  sssertions.    Id, 

8.  AfTIBMATIO.V   OF  WhAT  OnB   DOES  NOT  KnOW  OR  BbUBVB  TO  BB  TBUS, 

is  equally,  in  morals  and  law,  as  unjustifiable  as  the  sffiimation  of  what 
is  known  to  be  positively  Islse.    /d. 

8.  Misebpbbsentation  m  Matter  of  OFDaoK  and  Faot,  equally  open  to 
the  inquiries  of  both  psrides,  and  in  regard  to  which  neither  could  be 
pivsumed  to  trust  the  other,  unless  it  be  a  mere  contrivance  of  frand,  in 
cases  of  peculiar  relationship  or  confidence,  or  where  the  other  party  has 
Justly  reposed  upon  it  and  has  been  misled,  fomislies  no  ground  for  the 
interference  c^  equity.    Id, 

T.  To  Gonstitute  Fraud  Supprbbsio  Vbbi,  there  must  be  a  suppression  ol 
facts  which  one  party  is  under  a  legal  or  equitable  obligation  to  com- 
■mnicate,  and  in  respect  to  which  he  csn  not  be  innocenUy  silent.    Id, 
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B,  Qmom  IxADwquJUjr  ow  Puoi  Afiobdb  VsHnanrr  PRwuurnov  op  Fraoi^ 
when  OGSineotad  with  raq[)iaioiiii  dnmiDstHioet  or  peouliar  relation*  be- 
tween the  partiee.    Id. 

9.  MlSRXFBBBXNTATIOV  OV  MATERIAL  FaOT,  THOUGH  UNIirnQITIOlf  AL,  made 

by  one  of  the  partiea  to  a  contract,  whereby  the  other  party  ia  indiioed 
to  oontmct,  it  aa  much  a  frand  aa  if  intended.     Tjfton  t.  Poimiorv,  181. 
Sea  Daant;  BruKDioDi,  8;  KxBOUXioira,  9,  25;  Judomoitb,  22;  Mabsiaos 
BwmjaaanB,  2;  Sales,  0,  9, 11;  Tsvsn  and  Tbuhtib,  8. 

FRAUDULENT  00NVEYANGB8. 

1.  PlmoHAfli  ov  LAin>  bt  Fathbb,  nr  Nau  of  hib  Sok,  for  the  porpoaa  ol 
daCrandiag  creditora,  la  Told  aa  againat  aabaeqnent  aa  wall  aa  ^**«*'f 
eiaditon.    EUhU  t.  Ham,  488. 

%  MoRTOAOEB  Fravdvluitlt  Madi  TO  DsFRAT  JuTOMXHT  agatnat  the  mort- 
gagor, can  not  be  aet  np  againat  the  judgment.    Switaar  t.  SkOetf  723. 

8.  Creditob  mat  Pubchasb  Bona  Fide  of  his  Debtor,  though  he  know  the 
object  of  the  latter  in  making  the  eale  is  to  defeat  other  oreditora.  W^r^ 
land  T.  KimUrUn,  78S. 

Sea  Eabuutions,  9;  Mabbiaoe  Sbttlembittb,  2;  Nbootiablb  iNsnunam^ 

38;  Salbb,  3,  4;  Vendor  and  Vendee,  10. 

QAMINQ. 

1.  Waobb  on  Result  or  Presidential  Blbohon  is,  in  Vermont,  wholly 
illegal,  and,  if  made  in  Oanada  by  citizena  of  this  state,  for  the  pnrpoaa  of 
evading  onr  lawa,  la  aa  invalid  as  if  made  here.     TarUton  t.  Boufaer,  858. 

1  Illegal  Wager  is  Retooablr  at  ant  Time  before  the  Event  Hap- 
pens, and  a  revocation  thereof  entitles  the  partiea  to  a  return  of  their 
deposits.    Id. 

8.  Note  for  Monet  Won  at  Gaming  is  Void,  even  in  the  hands  of  a  ftona 
jute  assignee,  snd«  therefore,  a  plea,  in  an  action  by  the  assignee,  thftl 
snoh  waa  the  consideratioD,  need  not  show  that  the  note  waa  asstgasd 
after  maturity.     WUUamB  v.  Judy,  699. 

4  HoBSE-RAOE  IS  A  Qame,  Within  the  meaning  of  the  Indiana  statate  com- 
pelling parties  concerned  in  the  transaction  to  testify  againat  one  indiofesd 
for  gaming.     Cheetvm  v.  SttUe^  711. 

GARNISHMENT. 
See  Attaobments,  4-6;  Juruciotiov,  4. 

GRANTS. 

team  IROM  THB  SOTBBSION  ABE  BnBOLLBD  IN  TRB  OfFIOB  FWMf  WHIOB 

Thet  Emanate,  and  are  then  records,  and  copies  of  them  may  be  nssd 
as  evidence  by  all  persons,  except  those  who  are  entitled  to  the  origiiiala. 
DtH,  d,  Clarke  v.  Dlgge,  73. 

See  OoTBNANTB,  6,  6;  Ejectment,  7;  Wateboovbsbs,  1. 

GUARANTY. 
Sea  Statutb  of  Limitations,  4;  Surbttsbip,  6-0. 
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GUARDIAN  AND  WARD. 

1.  OmOB  OF  GiTABDIAN  IS  FOB  WhOLE  MiNOBITT  OF  WABB^^mleM  it  li  OS- 

pready  for  r  shorter  period,  or  unless  subsequently  shortened  by  an  order 
of  removaL    Jom»  v.  Hay^  78. 

2.  LlABILITT  OF  SUBXTIBS  OF  GCTAKDIAN  OONTINirBS  THBOUOH  TSBM,  and  cao 

be  relieved  only  by  the  removal  of  the  guardian,  or  getting  ooonter  se- 
omities  from  him,  by  way  of  indemnity.    /<!. 

1   SrCCESSIVB  BOVSB  GiTXN  BY  GUABDIAIT  ABB  CUMULATITB  SbOUBITIBS  for 

the  faithful  performance  of  the  duties  of  the  offioe,  and  the  liabilities  of 
the  aureties  are  in  proportion  to  the  penalties  of  tho  WFieral  bonds  In 
idiich  the  respeetive  safeties  bound  themselves.    Id* 

See  Infavot,  1,  S. 

HIGHWATS. 

1.  RioHTTo TBB Soil  OF  A  Highway RBBiDBiDrTHBOwvBE  of  thakodoFSff 
which  it  has  been  laid.    Letoia  v  t/ones,  138. 

2.  OWKBB  OF  THB  FbB  OT  A  HIGHWAY  MAY  MAIBTADr  TUBPAM  Bgidnst  anj 

one  plaoing  obatruotions  therein.     Id. 

S.  WiiERB  Road  is  Used  by  Pubuo  fob  TwKxnr  Tbabs  ob  Mqbb  without 
obstruction  or  hindrance,  a  grant  from  the  owners  of  theland,  over  which 
the  road  runs,  may  be  premimed.    Stalt  v.  JTunlerf  41. 

4.  Intkiuests  of  Individualh  m  i7»T  GiVK  Way  to  trb  Aooommodatiok  of  the 
public.  Hence  a  private  |)cr8on  has  no  cause  of  action  against  commia* 
sioners  of  pavements,  for  so  paving  a  public  street  as  to  out  off  their  usual 
mode  of  communication.     Bailey  v.  /'.  W.  A  B.  J?.  S,  Co.,  593w 

Bee  Bbidobs;  Constitutional  Law,  2;  Corporations,  11*14;  NnuAiiOB. 

HUSBAND  AND  WIFE. 

I.  Mabital  Right  of  Husband  over  Minor  Wifb*s  Pkbsonal  Pbopxbtt 
attaches,  even  though  it  be  in  the  possession  of  the  guardian.  Damd  v. 
banid,  244. 

1  Proceeds  of  Minob  Wifb's  Realty,  Sold  by  Obdeb  of  ConBT,  can  not 
be  paid  either  to  husband  or  guardian  without  an  order  of  the  court   Id. 

I.  Claim  to  Pboobbds  of  Wife's  Profebty  in  the  Custody  of  thb  Coubt, 
though  claimed  by  husband's  assignee  for  a  valuable  consideration,  is 
subordinate  to  that  of  the  wife.    Id, 

4.  Wife  is  Entitled  to  a  Settlement  out  of  Proceeds  of  heb  Rbaltt, 
sold  by  order  of  court,  and  the  marital  rights  of  the  husband  do  not  so 
attach  as  to  enable  him  to  defeat  her  right  to  such  settlement.    Id. 

ft.  Whebb  Wife  has  Sefabatb  Estate  in  Slaves,  her  husband's  possession 
is  in  law  her  possession,  if  the  husband  and  wife  are  living  tc^gether. 
Lee  V.  Maihewe,  498. 

fti  Husband  Seised  of  Lands  in  Right  of  his  Wife  may  Leabb  Them,  and 
the  lease  will  be  good  during  the  coverture,  and  in  some  cases  during  hb 
life;  consequently  he  may  be  compelled  to  specifically  perform  an  agree- 
ment to  make  a  lease  of  such  lands.    IkUon  v.  WkUaJBer^  686. 

9.  Conveyance  of  Land  to  a  Husband  and  Wife  vests  the  estate  in  them 
as  tenants  by  entireties  and  not  by  moieties,  with  the  right  of  survivor- 
ship, so  that  neither  can  alien  any  part  thereof  without  the  oonasnt  of 
the  otlMT.    gaMOd  v.  Cha^UOe^  117. 
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&  Tbupah  mat  wm  liAiHTAiinED  BT  A  HuBBAVD  for  injvin  to  land  whikh 
hB  holdi^  laDMit  by  flntiraty  with  lib  wife,  without  her  joining  in  aneh 
notioo.    Id* 

t.  WmntB  Laud  n  OoimnrsD  to  Husbahd  ahb  Wm,  thej  do  not  teke  in* 
tveeti  in  the  land  tm  joint  tennnti  or  tenent»  in  oonmon,  bnt  tnke  ei- 
tatea  in  fee  by  entiretiet  and  not  by  moietieaL  A  ounveynnoe  fay  the  hoe- 
bend  doea  not  diveat  the  wife*8  interaat,  and  on  hia  death  ahe  ia  entttlad  to 
the  whole  eetate.    XVn  ex  dem.  Needham  ▼.  Brammm  H  oL^  4& 

IOl  ComnrrAircB  to  HimBAiiB  tor  thx  Sols  ah  d  Skpasatb  Un  of  ths  Win 
Comnrum  Hm  a  Tbustbb  for  her  and  for  her  aole  and  aepante  nae. 
mmflning  the  tmat  to  the  nature  of  the  intenat  expreealy  intended  to 
be  given  to  her.    Texnami  t.  Skmejft  213. 

IL  OomrsTAHOB  to  Hubbaitd  hot  tob  thb  Solb  Uab  or  na  Wm^  b«l  fa 
treat  for  her*  makea  him  a  tmatee  only  for  the  qoanti^  of  inteteatglfea 
her.  The  interaat  anrvivea  to  the  wife,  hot  daring  oovertare  the  hoa- 
band  ia  entitled  to  the  usufruct  in  her  ri^t.    Id. 

\%  Land  Pubobasbd  by  Husban d,  but  Conybtbd  to  WirB»  n  bsb  Sbpabatb 
Ebtatb,  and  can  not  be  reached  in  equity  by  a  judgment  creditor  of  the 
hnaband,  whoaeolaim  aoomed  after  payment  for  the  land,  bnt  before  eon- 
▼eyanoe,  where  each  purchaee  and  oonveyanoe  are  made  honajidtt  poran- 
ant  to  a  prior  agreement  on  the  huaband'e  part,  made  in  consideration  of 
the  wife's  allowing  him  to  sell  for  his  own  use  certain  separate  eatata  of 
hers  of  equal  value.     BameU  v.  Ooing^  766. 

It.  Dbclabationb  ov  Wi7B  abb  hot  Bvidbngb  aoauibt  HoBBAiTD,  aa  a  gen- 
eral rule.     Ccuied  v.  Ccuied,  70S. 

14.  DiGLARATiONa  09  WiTB  Who  18  AoBMT  TOB  HusBAXfD  by  expTsaa  or  im- 
plied authority,  are  evidence  against  him  if  made  within  the  aoope  of  her 
anthority.    Id, 

15.  QcvsnoK  WHJCi'HBJi  WiFB  18  AoBBT  OF  Hu8BAin>,  80  aa  to  aaake  her  dedn- 
lationa  evidence  against  him,  is  for  the  jury.    Id, 

16.  WzFB  HAS  Implibd  Authobitt  as  Aobnt,  whbbb  Hubbahd  Abaxdobb 
HxB  and  his  family,  leaving  them  upon  his  £arm«  to  bind  him  by  her 
contract^  employing  her  adult  son  to  work  on  the  farm,  and  her  deolara- 
tions  are  admiasible  to  prove  the  contract.    Id, 

See  Dowxb;  Estateb  of  Deobased  Pbbsonb,  3;  Mabbiaob  Sbttlbmbbtbi 

Mabrikd  Women;  Wills,  2,  8. 

IMPEACHMENT. 
Bee  WrENBSSBB,  10-12. 

IMPROVEBftENTS. 
See  SizBOunoNS,  11. 

INDEMNITY. 

I.  Feoiosb  of  iNDBmriTT  18  Void  tob  Want  of  ConsmBEATiotB,  where  one 
of  the  anretiea  on  an  administration  bond,  after  the  execntion  of  the  bond, 
promises  his  co-surety  to  indemnify  him  for  any  loss  he  may  anatain  on 
the  bond.    Janes  v.  Shorter,  649. 

8.  Pbohisb  TO  Indzmnift  Another  against  Loss  for  Bbcomino  Subbtt  on 
an  admiuistration  bond,  is  an  original  undertaking,  and  is  not  within  the 
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■titulu  of  fnuidiy  when  the  promioee,  indoeed  by  raeh  pfomiee,  beoomae 
•miety.    Id, 

ib  Pabtt  has  ax  ADWQiaATE  RnoDT  AT  Law,  where  he  has  been  indnoed  to 
become  a  nirely  on  an  administration  bond  by  the  parol  promise  of  the 
defendant  to  indemnify  him  against  loss;  and  in  snoh  a  ease  equity  will 
Dot  entertain  jorisdiction  to  relieve  him  from  the  loss  he  may  have  sus- 
tained.   Id, 

4  FmoMum  1£ai>i  to  LrDnnmrT  a  Shxriff  for  a  past  neglect  is  valid.  HaU 
▼•  HunkHm^  882. 

See  OvABMAir  akd  Wabz>»  2;  Mobxoaob,  4;  WmrnsBSt  8. 

INDICTMENTS, 
flee  GBmnrAL  Law,  1, 2, 4»  7;  Jubt  ahd  Juboss,  8»  4|  NunAjrai;  Wasik- 

OOCBglS,  8. 

INDORSEMENTS. 
See  AaxvoT,  8;  GKOiorAL  Law,  9;  Debm,  8;  MoBfOAOV*  4, 5;  Kmoviabu 

iNSTBUMnm. 

INPANCY. 

L  OOUST  OV  GraNOKRY  has  PoWSK  to  Ck>l«TBOL  CURODT  OF  iHVAHTi,  as 

well  as  their  estates,  within  its  jurisdiction,  and  will  remove  them  from 
parental  oontrol,  and  place  them  in  the  care  of  other  gnardJans,  where, 
fay  reason  of  the  parent's  neglect  or  abase,  it  beoomee  necessary  for  the 
protection  of  each  infants.    CovfU  v.  CowUf  708. 

%  Is  DwrKKmunjxQ  FmiKss  of  Psbson  to  Taks  Custodt  of  Chtldbsn  re- 
moved from  the  father's  control,  the  court  may  refer  the  matter  to  a  mas- 
ter, or  make  the  inquiry  in  open  court,  or  decide  upon  its  own  knowl- 
edge, having  reference  always  to  the  interests  of  the  children.    Id, 

8.  Ck>URT  MAT  Chang B  Custody  of  Infants  at  any  time  after  appointing  a 
guardian,  if  necessary.     Id. 

4.  NiGLXCT  OP  Infant  to  Assebt  Titlb  to  his  Pbopebty  when  it  is  being 
■old  by  another,  does  not  prejudice  his  right.    Norria  v.  WaUf  283. 

6.  Infant's  Confibmation  of  Sale  of  his  Property,  after  he  becomes  of 
sge,  will  not  be  presumed,  unless  it  clearly  appear  that  he  received  an 
equivalent  for  it.    Id, 

8i   IVFAKT  CAN  NOT,   ON  AtTAININO  MaJOBTTY,  DlBAFFIBll  AN  ACT  Whioh  It 

would  have  been  his  duty,  on  arriving  at  full  age,  to  do,  and  which  by 

law  he  could  have  been  compelled  to  da    EUloU  v.  //om,  488. 
7*  Pboohein  Ami  of  an  Infant  Plaintiff  can  not  receive  the  amount  of  the 

judgment  which  may  be  recovered  by  the  infant^  although  the  latter  has 

no  general  guardian.    Smiih  v.  Redus^  429. 
ft.  Infant  of  Tbndeb  Years  oan  not  Takb  PossBsnoir  of  Qoom,  dot  be  an 

ezeootor,  nor  be  sued  as  one.    Bailty  v.  Mmer^  47. 

See  Husband  and  Wife,  I,  2. 

INJUNCTIONS. 

L  FouNDAnoN  OF  JuBisDicnoN  IN  Equity  to  Grant  ah  Ibjunotiob  lo 
Kbetbain  a  Tbxspass,  in  order  to  quiet  the  possession,  or  where  there 
is  dangsr  of  irreparable  mischief,  or  where  the  value  of  the  inhefitaaoe 
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li  pat  in  jMpMdy,  is  the  probftbility  of  impanUe  injury,  thn  Innd* 
eqnnoy  of  poooninry  oompenatttioo,  and  the  preTentkn  of  a  mnltiplioity 
of  Miita.    Braelxn  t.  Preii4m,  412. 

I.  OmfFLAiVAifn  IV  Caseb  ov  WA8n»  Sxekoto  an  IvjuBonov,  must  Gbv- 
lEALLT  BAVB  THB  Posanuov  of  the  prenii8ea,or  have  ortablished  their 
right  at  law,  or  have  biooght  an  action  to  recover  the  poewion,  or  in 
caaee  of  tenanti  after  notice  to  quit.  Conrte  are  generally  cantione,  and 
will  not  grant  relief  when  the  complainant*  are  out  of  poaaeauon.     Id, 

B,  Ooosn  or  Equitt  Mass  a  Orsat  Dotcbshob  bitwrbit  RnrRAiimro  a 
DwwKHDJLSfT,  by  injunction,  from  wooing  a  mine  already  opaned,  and  re- 
■training  him  from  opening  one.    Id, 

L  No  IvjuKcnoN  will  bb  Allowbd,  dt  Cabbs  ov  Tbbbpabh,  with  ab  Ac- 

OOOBT^  when  the  plaintiff  can  not  maintain  an  aotlon  at  law  for  mean* 

profita.    Id* 

See  Equitt,  4,  5, 10;  Fbbbibi^  3L 

maAKITY. 

1.  LmrATio  is  Liablb  bob  abt  Tobt  which  he  may  oomndt^  althoogh  'he  la 
not  poniahable  criminally.    Morm  v.  Crmrford^  848. 

1  LnANB  Bailbb,  Who  Dbstbotb  thb  ABnoLBS  Bahbd,  la  liable  theref or» 
although  at  the  time  of  the  bailment  the  bailor  knew  of  his  insanity,  /d. 

1  Oninoir  ot  a  Noar-nunrBBsnmAL  Wimss,  on  a  qnestlon  of  insanity,  may 
be  given  in  evidence,  in  connection  with  the  facta  upon  whiidi  it  b 
foonded,  and  as  derived  from  them,  althoogh  an  opinion  foonded  npon 
facta  proved  by  other  witneaaea  ia  inadmiaaibla    Id. 

4.  MBBaWBAKKSWOTliiTBLLBCT,  IB  Pabtt  is  Ck)i[B08MBBTiB,  does  not  de- 
prive him  of  the  capacity  to  contract;  bat  imbecility  of  nndenrtanding 
conatitatea  a  material  ingredient  in  examining  whether  a  contact  haa 
been  obtained  by  frand,  impoaition,  or  andne  infhience     /mm  v.  ToA 

Bee  Dbbds,  10^  11. 

INSTBUOnONB. 
See  AoBBOT,  7;  Nbw  Tkial»  3;  Statotb  ot  LooTAnoBB,  8. 

INTEBEST. 

6es  KaooflABU  Imbtbuicbhtb,  8;  Pabtnbbship,  2;  Subbttbhip,  7;  Tu»» 

TABS,  1;  Tbovbb;  Usubt;  Vbndob  akd  Vbvdbb,  4. 

JUDGMENTS. 

L  JUDOIOERT  against  SBYXBAL  18  NOT  COKGLUSIVB  THAT  DBVBNnABTS  ABB 

IN  JDQUAU  jubb;  it  ifl  only  prima  fade  evidence  of  that  right  and  of 
that  poaition.    Deni  v.  King^  038. 

8L  JtTDOKBNT  AGAINST  SbVXBAL  DbFBNDANTS  IB  THB  HlQHBST  EviDBNOB  in 

Joint  Indbbtbdnbss  from  thera  to  the  plaintiffs    Id, 
3.  JuDOMBNT  AnvoTs  Onlt  Pabtibs  and  Pbivibs,  and  no  one  can  have  ad- 

vantage  from  itwhowoald  not  have  been  prejudiced  by  it.    AMm*! 

App&U^  126. 
A.  JuMMBNT  in  a  Fbionbd  Ibsub,  IN  Fatob  OV  A  Gbbditob,  to  the  effect 

that  a  prior  judgment  ia  void  as  against  the  craditora  of  the  Judgment 
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debtor,  omi  be  taken  AdTUitage  of  only  by  the  orediton  who  are  partiee 
to  the  iflsae.    Id, 

4b  MI8TAKB  IN  Ck)MFK8SI0N  OV  JUDOMKNT  CA^?  BB  AmSNDBD  AND  CORBKOIXD 

by  the  oonrt  in  which  the  same  was  made,  and  does  not  jastify  an  inter- 
ference of  equity.    M\Ub  v.  Lumpkin,  677. 

6.  JuDOMSNT  MAT  BE  AMENDED  80  AS  TO  Makb  the  namcs  of  the  partiea 

therein  conform  to  those  of  the  writ  and  declaratioD.    Smith  v.  Redns,  429. 

7.  Fabol  Evidbnob  is  Admissible  to  Show  that  a  Judgment  was  intended 

to  apply  to  a  partioolar  case,  without  a  formal  amendment  of  the  record, 
where  the  names  of  the  parties  therein  yaried  from  the  pleadings.    Id, 
iL  8o  Much  ow  Judgment  as  is  an  Affibmation  ov  Prisonbb's  Quilt  may 
be  rejected  as  snrplnsage,  and  the  fact  that  it  was  defectively  stated  can 
not  avoid  the  judgment.     Hcuddns  v.  StcUe^  431. 

#.  FoBMBB  RBOOyBBT  UNDBB  ObNBBAL  IsSUB  IN  CaSB  FOB  OBSTBUanON  OF 

Watebooubsb  is  strong  bnt  not  conclusive  evidence  of  the  plaintift 
right  in  another  action  for  a  subsequent  injury  from  the  same  obstruo* 
tion.    JIaUer  v.  Pine^  762. 

IOl  Judombnt  in  Mahtland  upon  a  Covxnant,  Bdtdino  upon  thb  Govb- 
nabtob*8  Heibs,  is  not  so  meiged  with  the  covenant,  the  execution 
thereon  having  been  returned  "no  effects,'*  as  to  prevent  the  covenantee 
from  proceeding  upon  the  covenant  against  the  heirs  of  the  deceased 
covenantor  in  respect  to  real  assets  in  Virginia.    BeaU  v.  Taiflor,  398. 

11.  Judgment  will  not  bb  Abbbsibd  on  Aooount  of  a  Dbpabtubb,  if,  upon 
the  whole  record,  the  court  can  see  that  a  correct  result  was  attained, 
and  that  the  judgment  was  right.    Farmen  and  Mechanics  v.  Flint,  351. 

13.  Judgment  is  not  Satisfied  bt  Ezeoution  Sale  without  Payment  oI 
the  purchase  money  or  conveyance,  nor  is  the  debtor's  title  divested. 
Chapman  v.  Harwood,  736. 

t8L  GoNTBACT  Made  bt,  ob  a  Judgmbnt  Rendered  against,  a  person  in  a 
fictitious  name,  may  be  declared  on  in  a  suit  against  him  in  his  true 
name,  with  an  averment  of  identity.    Newcomb  v.  Peek,  340. 

14b  Judgment  of  a  Sister  State  against  a  Citizen  of  this  State,  rendered 
without  notice  to,  or  appearance  of,  the  defendant,  can  not  be  enforoad 
by  an  action  of  debt  on  tiieFjudgment.     Id, 

IS.  Judgment  is  a  Debt  of  Reoobd,  and  tho  appropriate  remedy  for  Its  en- 
forcement in  another  state  is  by  an  action  of  debt,  to  which  the  only 
general  issue  is  ntd  M  record,  and  not  nil  debet.    Id. 

Ifti  Bboord  Which  Falsely  States  thb  Appearance  of  the  defendant, 
against  whom  a  judgment  is  rendered,  can  not  be  contradicted  in  a  soil 
thereon  in  another  state.  The  defendant's  only  remedy  is  to  apply  to  the 
oonrt  rendering  the  judgment  to  vacate  the  same.     Id, 

47.  Judgment  has  no  Efficacy  beyond  the  State  where  it  was  rendered, 
unless  the  court  rendering  it  had  acquired  jurisdiction  of  the  person  of 
the  defendant  either  by  service  of  process,  or  by  actual  notioe  of  the 
suit,  or  by  voluntary  submission  to  tho  jurisdiction  of  the  court  Wood 
▼.  WatkinBon,  562. 

lib  Judgments  havb  No  Orbater  Effect  outside  thb  Statb  than  when 
they  were  rendered.  If  inquirable  into  in  the  place  of  their  rendition, 
they  are  eqnaUy  open  to  investigation  everywhere.    Id, 

til  CoN»TTTunoN  OF  THE  UNITED  States  does  uot  givo  to  tifts  jadgBsnt  oi 
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•  alMfee»  wbtii  MMglit  to  be  enforoed  elnwhcnp  •  gmt«r  effect  than  it 
woold  hjiTe  in  the  stete  where  it  wma  rendered,    /d 

Ml  Jvdqmint  AQAUtn  Joiifr  I>ibxob8  ok  a  Snnci  ov  'Pmoaam  uroir  Qv» 
of  their  number,  at  proTided  by  the  Uw  of  New  York,  has  none  of 
tlie  attribotee  of  a  judgment  at  against  the  non-serYed  debtors.  It  fiar- 
nishes  no  evidence  of  liability,  and  creates  no  obligation;  tlierefora  is> 
not  the  proper  basis  for  a  snit  in  Conneoticnt.     I<L 

SI.  Dm*  ov  THX  Noir-aiBTED  Debtor  n  hot  Mxbosd  in  snch  judgment. 
Id. 

VL  JuDoiOQiT  Fairly  and  Ditlt  Obtainrd  ih  Oirs  State  is  oondnsTe  in 
an  action  thereon  between  the  same  parties  in  another  state,  hot  frand  in 
obtaining  inch  judgment,  or  want  of  jurisdiction  of  the  court  rendering 
it,  with  respect  either  to  the  person  or  to  the  subject-matter,  is,  if  spe- 
eially  plsaded  and  proved,  a  complete  defense.    Wekh  ▼.  Syhes,  689. 

tS.  Bioord  ov  JuDOMBirr  ov  Sibtrr  State  is  Covglueitx  Evidenob  of  the- 
faots  stated  thsnin,  in  an  action  thereon  in  another  state,  and  is  tbsrs- 
foie  condnsiTe  as  to  the  jurisdiction  if  it  affirmatively  shows  penonal 
servioe  or  appeaiance  of  the  defendant.    Id. 

Mi  Bioord  ov  Jitdomxht  ov  Sister  State  Showino  Devbkdant'b  Avprar- 
arob  RT  Attorkrt  is  conclusive  evidence  of  the  attorney's  appeanmoet. 
but  only  prima/aeie  evidence  of  his  authority.    Id, 

M^  Plra  nr  AonoK  or  Judomrmt  ov  Sibtrr  State,  Drrtiko  JuRiSDicjnoR 
of  tlie  court  to  render  it,  must  by  positive  and  certain  averments  nega- 
tive every  fact  from  which  jurisdiction  could  be  presumed,  but  if  it 
shows  that  the  defendant  was,  at  the  time,  a  citizen  and  rosident  of  » 
diffyent  state^  and  distinctly  denies  that  he  was,  at  any  time  daring  the- 
pendenoy  of  the  action,  within  tlie  state  where  such  action  was  pending, 
or  that  he  appeared  or  authorised  any  one  to  appear  for  him  in  said  ac- 
tion, it  is  sufficient;  otherwise  if  it  merely  avers  that  the  defendant  wrr 
never  served  with  process,  and  had  no  notice  of  the  pendency  of  the  ac- 
tion.   Id. 

Sea  Attaiwmbhtb,  8;  Oortributior;  Ejbctmriit,  4,  8,  9;  Eqvitt,  3-7;  Eb- 
TOFTEL,  5,  6;  ExRounoMS,  1,  3»  16;  Fraudulent  Comyetargbb,  2;  Ir« 
VAKOT,  8;  JuRiBDicnoM,  1,  2,  4;  Married  Woken,  2;  Kegotiarub 
iHBTRUMRRn,  96-38;  Fariekrrship,  6;  Plraddto  and  PRAcncn^  12;  I7» 
20;  Procbbb*  2;  Surbttbhip,  4;  Trusts  and  Trubtrbs,  7. 

JUDICIAL  SALES. 

PURCHABIR  AT  JODIOIAL  SaLB  OAK  ONLY   OBTAIN  BeLIXV  VOR  DbVROIB  OT 

*HR  Tneu  to  the  land  by  resisting  the  confinnatioa  of  the  sale  In  tfao' 
eanse  whnsin  the  deovse  directing  it  was  rendered.   Thrtlheldi  v.  Ckump' 

See  Eqvitt,  3. 

JUBISDIOnOK. 

1.  NoncR  n  Kmbbart  vo  Oivr  CoxjKt  Juribdioxior  ov  Prrbor,  and  rrIsbb 
it  Is  acquired  in  some  mode,  the  judgments  of  the  ooort  are  mere  naQI- 
tlss.    JBx  parte  Okeaihamt  B26. 

2L  SuimoNB  IN  Suit  rt  Cuhnxngham  Rboitino  Nakr  ab  GuKHiHoioir  is  b» 
notioe  of  a  suit  by  Cunningliam;  the  court  acquires  no  jurisdictioo,  aaft 
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a  Jndgmant  by  delMilt  rendered  in  favor  of  the  pUdntiff  is  void,  ae  well 
M  all  other  prooeedinge  retting  npon  the  judgment.    Id, 

&  Rio0i.ATioini  ov  Baob  Statb  abto  Acquibiko  JuBiBDionoif  of  the  person 
in  an  action,  are  binding  on  its  own  citizene,  though  they  have  no  extra- 
territorial effect.    Wtkh  r.  Syket,  689. 

4.  FkDXBAL  CouBin  HATi  Ukdovbtkd  Right  to  lasini  OABMiBHMXirr 
9fl  a  means  of  aatiafying  their  judgments;  but  it  must  be  exerted  accord- 
ing to  the  law  of  this  state,  and  will  be  effectual  or  nugatory  aooording 
as  the  provisions  of  the  statute  law  are  observed  or  disregarded.  Craw- 
ford V.  Slade^  463. 

Sea  Equitt,  9;  iNDnariTT,  8;  Injunctions,  1,  2;  Jcoomintb,  14, 17,  22,  28, 
25;  Jusnon  ov  the  Psacb;  Pleading  and  FBAorzoi»  28. 

JURY  AND  JURORS. 

1.  JiTBT  ABB  JuDon  BOTH  OF  Law  AND  Faot  in  all  criminal  prosecutions 
under  our  oonstitution  and  laws,  and  as  a  necessary  consequenoe  should  be 
sworn  to  decide  according  to  both.    PaUerton  v.  Staiet  680. 

%  SwBABiNO  ov  JuBT  IN  Cbxminal  Gasb  18  Whollt  iNsuvnoiBNT  wheu  they 
are  not  sworn  to  well  and  truly  try,  and  a  true  deliverance  make  between 
the  state  and  the  prisoner,  nor  to  give  a  true  verdict  aocordiiig  to  the 
law  and  the  evidence,  but  are  simply  sworn  '*  to  say  the  truth  in  the 
premises.      Id* 

t.  JEUoHT  ov  Pbbbmptobt  Gballbnob  dobs  NOT  QivB  Right  ov  Sbpabati 
I^UAL,  where  several  persons  are  jointly  indicted  for  the  same  offense, 
as  in  such  a  case  the  right  of  peremptory  challenge  is  in  no  degree  nar- 
rowed or  affected;  but  each  prisoner  has  the  right  to  challenge  the  full 
number,  and  in  this  respect  is  unaffected  by  what  the  others  do.  Havh 
Km  t.  State,  431. 

4.  JiTBOB  Challxngbd  bt  Onb  Pbuoneb,  and  not  bt  Anothbb  who  is 
Jointiy  indicted,  is  to  be  withdrawn  as  to  all,  as  no  man  ought  to  sit  as 
a  juror  upon  a  joint  trial  who  is  not,  in  the  estimation  of  all  the  prison- 
ers, indifferent  as  to  alL    Id» 

^  Right  ov  Pbbbmptobt  Challbngb  is  not  a  Right  to  Sblbo*  Jubt,  but 
merely  to  exclude  from  the  trial  any  persons  who  are  disagreeable  to  the 
party  on  triaL    Id, 

%,  Statb  oan  not  Pass  bt  Jubobs  until  Rbicaindbb  ov  Panel  is  Gonb 
THBOUOH,  before  showing  cause;  this  English  rule  allowing  the  crown  to 
pass  jurors  is  abrogated  by  the  penal  code  of  1838.    Sealy  v.  8UUe^  641. 

7.  OwNBBSHiP  ov  Bill  ov  Bxchangb  is  a  Fact  vob  Jubt's  Dbtbbxination, 
and  if  they  have  passed  upon  it,  it  is  not  the  business  of  this  court  to 
disturb  their  finding.    Merchant  Bank  v.  CaUral  Bamk,  665. 

6i  It  18  No  Objbotion  in  Law  to  thb  Vbbdict,  that  a  juror  in  a  capital  case 
at  first  was  not  for  conviction,  but  finding  a  majority  was  against  him, 
after  deliberation  with  them,  united  publicly  and  of  his  own  accord  in 
the  verdict.    State  v.  Oodwm,  42. 

t.  In  Viboinia,  thb  Coitbt  mat  Pbopbblt  Disohabgb  thb  Juby,  in  a  case 
of  felony,  whenever  a  necessity  for  so  doing  exists.  W*Uiamu  v.  Commom' 
wealth,  40^ 

10.  Mbbb  Inabiuty  ov  tiib  Jury  to  Aoreb  is  not  such  a  Case  or  Neces- 
■mr  as  to  permit  the  court,  in  a  case  of  felony,  to  discharge  the  jury 
without  the  consent  of  the  accused.     Id. 
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11.  Wheri  the  Just  has  bbxn  Imfbopbrlt  Disghabosd^  nr  a  Gaoi  o§ 
Fblont,  the  aooQMd  li  entitled  to  hie  diecharge.    Id, 

12.  PftAcncB  iH  VxRonnA  ut  Case  ov  a  Himo  Jukt»  in  a  trial  for  felony,  ie 
either  to  adjourn  the  court  at  the  end  of  the  tenn,  taking  no  notice  of 
the  jnry,  when  they  are  discharged  hy  operation  of  law,  or  else  to  dis- 
charge them  simnitaneoasly  with  the  final  adjournment  of  the  court,  /d. 

13.  AiTSB  Vkbdiot,  Objbction  ov  Want  of  pRorEBT  of  letters  of  administc*- 
tion  can  not  he  taken.    Crmqford  ▼.  Slade,  463. 

Bee  EviDSKGB,  21;  Husband  and  Wifb,  15;  Maugious  PBOsaounoir,  2; 
Nbootiablb  Instbuments,  23;  Kbw  Trim,  5;  OmoBS  ahb  OmoBBfl^ 
6;  Plbadino  axd  PRAonoB,  9;  Sales,  1;  TbbbpabSi  1;  Ynnxni  amd 

VEia>BE,  10. 

JUSTICES  OF  THE  PEACE. 

1.  Fob  Isbuiho  a  Warrant  for  ak  Asbattia  and  Battbbt  ooBMnlttod  is 
another  state,  upon  which  a  party  is  arrested  and  imprisoned,  an  aetioa 
on  the  case  will  lie  sgsinst  the  justice  if  he  knew  the  offense  mm  oon* 
mitted  out  of  his  jurisdiction.    MiUer  y.  Orice,  271. 

ft  Want  ov  Notigb  or  Ebror  in  Jitdombnt  as  to  JuBisDioTioir  dobs  hot 
JuBTDTT  a  justice  in  issuing  a  warrant  of  anest  for  an  offense  oominitted 
oat  of  his  jniisdlotion,  though  they  may  be  used  in  mitfgitinB  of  dam- 
^gUL     Id, 

See  Mabbiaqb  and  DivoboBv  2. 

JUSTIFICATION. 
See  Process,  1,  8. 

LAKBLORD  AND  TENANT. 

L  Lbabbov  lion  nCoNBTrruTED  bt  Grant  of  Use  and  PoannBtON,  la  99m- 
sideration  of  a  rent  to  be  rendered  of  so  much  per  too  of  coal  takea 
therefronu    Qffiarman  ▼.  Starr,  211. 

8L  Lessor  of  Minb  is  not  Liable  for  Injury  Caused  bt  Lbbbbb's  Nbou- 
oenob  in  mining  the  same,  whereby  the  foundation  of  the  plaintiffs 
house  is  impaired,  although  the  lessee  covenanted  to  mine  in  a  proper 
manner,  and  to  prop  and  secure  the  mine  sufficiently,  and  the  lessor  re- 
served the  right  to  enter  and  examine  the  mine^  etc    Id. 

See  HuBBAND  and  Wifb,  6;  Sfboifio  Pebvormanob;  SrATum  or  FmAMmu, 

3,4. 

LAWa 
See  BviDENOB,  12. 

LEASES. 
See  Labmobd  Am  Tenant;  Spbcifig  Pebiobmaiicbi  Siaiiibi  or  VftAOB% 

3,4. 

LEGACIES. 
See  Trusts  and  Trustees,  10;  WiLU. 

LEGISLATURE. 

Ie«  CUBiglTUTIONAL  LaW,  8,  4;  CORPORATIONS,  4,  6»  ll|  TA3CA1IQ«|  WIU%  1. 
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UVT. 

noxB. 

LEX  LOa  OONTRAOrua 
8m  OoMiuof  or  Laws,  1;  M«An»  L 

LEXFOBL 

8m  OoNTUOT  OV  iiAWBt  8L 

UOENSIiSS. 
8m  OffafftyiiTWWffff  12:  T^*»ifc»*^«  aid  DivvBaL  L 

LIEN8. 
8m  Butks  and  BAmmro»  fl;  & 

LOST  INSTBUMEtrra 
Sm  Dma,  12-14. 

LUNACY. 
8m  ImANiTr. 

MALiaOUS  PBOSBCUnON. 

L  PaoMumuB,  WHoIifwrruTM  Cbimbtal  PBocCTPnros  aoapwt  Ayonaa, 
wUh  roMomihle  grounds  for  beUef  of  gmlt,  is  not  IiaUo  for  malioloQi 
puMMatJODt  whatever  may  have  been  his  motiTea.     TnvU  v.  Smithy  126. 

2.  llAUcn  IB  OoNOLUBZTELT  PBaBiTMXD  if  the  proseontOT  acts  laahly,  wao- 
tooly,  or  wickedly,  in  chaiging  another  with  a  crime  of  iHiieh  the  latter 
iainnooenl    Id, 

I.  WHurant  TBI  Pboof  ov  Obbtain  Facts  OoHnrnuTM  Pkobablb  GAinB» 
is  a  question  of  law,  and  it  Is  error  to  sabmit  sach  qnestkn  to  the  Jory. 
Id. 

MARBL^OB  AND  DIVOBCB. 

L  Mabbiagi  Souemnizxd  by  a  Ministbb  of  thi  GoflnL  ob  a  Macubcbati^ 
without  a  license,  though  he  may  subject  himself  to  a  penalty,  is  not- 
withstanding good  to  every  intent  and  purpoM.    8taU  v.  i^oMat,  64. 

&  Pboof  that  a  Pebson  18  AV  AoTiNO  JusnoB  OF  thb  Pbaob,  without  show- 
ing his  commission  from  the  governor,  is  a  sufficient  proof  of  his  anthor- 
i^  to  Mlenmise  a  marriage.    Id. 

B.  YOIDABLB  MaBKIAOBS  ABB  RbOOONIZED  BOTH  IB  THB  GaKOB  ABD  OOMIIO!! 

Law  as  Valid  until  set  aside  by  proceedings  in  the  ecclesiastical  courts 
against  the  partiM;  hence,  after  the  death  of  either,  the  marriage  can 
not  be  impeached,  and  U  made  good  ab  inUio,  €fatkmg$  ▼.  YTtOkMiM,  49. 
4»  Whbbi  Mabbiagb  is  bbtwbbh  Pbbsons  Obb  of  Whom  has  bo  Capaoitt 
to  contract  marriage  at  all,  the  marriage  Is  void  alMolutely  and  ab  ini- 
Ho,  and  may  be  inquired  of  in  any  oourt.  Under  such  a  marriage  no 
civil  rights  can  be  acquired.    Id, 

Iw  OOUBT  OF  CrAVOBBT  MAT  TbaBSIBB  ClTfllODT  OF  ChIU>BBB  IBOM  FaTHBB 

to  MoTHBB,  after  a  deorae  of  divoiM  between  them,  which  did  not  pro- 
▼Ids  for  the  custody  and  maintenanM  of  the  children,  where  upon  a  bill 
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filed  by  the  mother  it  appem  that  the  tether  is  a  man  of  groesly  intea* 
peimte,  Tiilgar»  and  lioentioae  habite,  and  it  living  with  a  proetitate  whom 
he  has  since  married,  and  there  is  nothing  to  show  the  mother  to  be  an 
unfit  person  to  take  the  custody  of  the  children.    CowU  y.  CowU,  708. 

1  Etidkvob  ov  Mutual  Pbomisb  ov  Masriaob  in  an  action  for  a  breach 
thereof  is  not  famished  by  proof  of  apparent  coortship,  preparation  for 
marriage  by  the  female  plaintiff,  and  (nrof essions  of  aUachment  by  the 
defendant.     Wtaetr  v.  Bacheri,  160. 

7.  Vaouk  Admibbions  bt  BmomAirT  ask  hot  EnDwoi  ov  PBomn  ov 
Marbiaob,  where  it  is  not  dear  that  they  refer  to  such  a  promise.     Id, 

t.  Mutual  Prokibbb  to  Mabbt  abb  Nbgb8abt  to  support  an  action  for 
breach  of  promise,  and  the  female  plaintiff  most  therefore  show  a  prom- 
ise by  her.    Id, 

0.  OwBB  TO  liABBT  BY  Plaihtiw  ahi>  Rbvubal  BT  DxvBvnAirr  most  be 

shown,  to  support  an  action  for  breach  of  promise  of  mairisge.    Id. 

10.  OmsnoK  to  Mabbt  utok  a  Pabtioulab  Day  is  not  a  breach  of  an  engage> 
ment  of  marriage.  It  necessarily  continues  in  force  until  the  one  or  the 
other  of  the  parties,  by  conduct  or  words,  evinces  that  he  or  she  is  on- 
wiUing  to  proceed  to  tiie  ordinary  result.    Keily  t.  J2o|/ro,  441. 

11.  Bona  Fn>B  Owxb  to  Mabby  ib  Full  Devbnsb  to  Acnnoir  for  a  bieaoh  ol 
promise  to  many,  where  it  is  made  before  the  female  has  signified  her  In- 
tention to  end  the  matter,  although  the  defendant  may  have  been  goflty 
of  conduct  that  would  warrant  the  plaintiff  in  considering  the  engage- 
ment at  an  end.    Id. 

12.  SUBSBQUBHT  OWBBS  OV  MaBBIAO B  ABB  AdMISSIBLB  TO  MiTIQATB  DaMAOBB 

in  an  action  for  a  breach  of  promise  of  marriage.    Id, 

See  SBDUonov,  d. 

MARRIAGE  SETTLEMENTS. 

L  SnTLnoDiT  bitwibh  Husband  and  Wifb  aftbb  Mabbiacib,  fairly  BMds 
for  a  reasonable  consideration  in  value,  ia  good.    BameU  ▼.  €Mng$^  70fi> 

1.  Yoluntaby  Sktlbmbrt  vor  thb  Bbnefit  or  a  Wm  ahd  Ghzldbbt,  if 

fidr  at  the  time,  will  be  good  against  subsequent  creditors  of  the  person 
wft^Ung  the  deed.  And  where  there  was  a  parol  agreement  at  the  time 
of  the  assignment  that  the  trustee  should  sell  enough  of  the  property  to 
pay  all  existing  debts  of  the  assignor,  it  negatives  all  ground  for  assom- 
ing  that  any  intentional  fraud  existed  in  the  transaction.  Better  t.  YFV- 
MiMoa,  903. 

MARRIED  WOMEN. 

80B8iQirBNT  Mabbiaob  DOBS  NOT  Rbyokb  Femb'b  Poweb  ov  Attobitbt 
TO  CoNVBBB  JuDGMBHT,  and,  after  leave  obtained,  judgment  may  be  en- 
tered against  husband  and  wife,  and  the  proper  practice  is  to  obtaia 
Isave  to  enter  judgment  on  motion  and  an  affidavit  of  the  facts,  with  no* 
tioe  to  the  husband^  if  it  can  be  done  without  risk*  and  then  file  a  de» 
kiBtion.    Aeii  t.  Cfiark,  91. 

See  Wills,  2,  3. 

MEMORANDUM. 
Bee  ExBcunoNB,  27. 
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8m  JUDOIOBNTB,  10^  21. 

MINING  LANDS. 
Sm  Bqvxnr*  8-11;  Injunctionb;  Lakdlobd  ahd  Twiast,  1. 

MISTAKR 

1.  loNOBAiroi  OF  Law  of  Plaob  of  Contbact  bt  NoH'MBIdbht  oontrMtfaiff 
party  is  no  more  a  ground  of  relief  than  if  he  were  a  citisen  of  the  itate^ 
for  he  ii  bound  to  know  the  laws  of  the  ooontiy  on  the  basis  of  whicff  be 
deala     7\f»on  t.  PoMmore,  181. 

SL   MI3TAKB  AS  TO  LlOAL  EFFECT  OF  WsiTTBN  AOKKHMBNT  LfDUCID  BT  Mh- 

RBPRBSBNTATiov  entitles  a  party  to  relief  in  eqnity,  and  the  ooort  will 
oarry  into  effect  the  intention  of  the  parties,  though  the  agreement  fidk 
to  express  it.  IcL 
X  Whbtheb  Goktbact  was  Entkbxd  into  undbb  MnxAXB  OF  Law  ob 
Fact,  is  not  material,  where  it  is  dear  it  was  made  in  good  futh;  each 
party  possessing  equal  information,  or  at  least  equal  means  of  aoqniring 
knowledge,  and  neither  having  practiced  towards  the  other  any  wnfaimssi 
or  deception.    Jwtan  y.  TVuImtn,  448. 

See  JuDOMBNTS,  5;  Kboobos;  WmntnaB,  7. 

« 

MOBTaAOES. 
1.  Wobdb  "Mobtoaob,  Aflsiov  Oyer,  ahd  Tbaksfbb"abb  SvFncraFr  ?o 
OoNYBT  a  legal  estate  in  land.    Oamhril  y.  Doe  <L  i?Oie,  760. 

%    MORTOAGB  IS  NOT  USUBIOUS  WhICH   StIPULATBB  FOB  FiTB  PBB  GbHV 

Damaobs,  besides  the  legal  interest,  upon  a  sale  of  the  premises,  if  the 
debt  is  not  paid  at  maturity,  the  damages  being  in  the  nature  of  a  pen* 
alty  for  want  of  punctuality.    Id, 

t.  MOBTQAOB  IB  NOT  MaDB  UsUBIOUS  BT  STIPULATION  FOR  BSABONABLB  GoM- 

FBNBATiON,  boyoud  lawful  interest,  for  extra  trouble  and  expense  by  the 
mortgagee  in  selling  the  land  in  case  of  default    Id, 

4.  MOBTOAQB  QlVBN  BT  MaKBB  OF  NOTBS  TO  AcXX>MlfODATION  INDOBSIBB 

thereon,  conditioned  to  be  void  if  the  drawer  pays,  but  stipulating  fur* 
ther  that  if  the  maker  shall  fail  in  the  payment  of  the  notes,  or  suAr 
them  to  remain  overdue,  *'in  whosever  hands  the  same  be  found,"  thai 
tiie  indorsers  on  affidavit  of  non-payment  shall  be  permitted  to  foreclose^ 
is  not  a  mere  personal  covenant  of  indemnity,  but  made  to  secure  the 
payment  of  the  notes  in  addition,  and  may  be  assigned  by  such  in- 
dorsers. Stewart  v.  Pteetan,  621. 
ii  Ihdorsbmxnt  of  Notb  Sbourbd  bt  Mobtoaob,  Cabbtbh  with  It  tub 

MORTOAOB  AS  A  GeNBRAL  BuLB.  Id, 

ib  MoBTGAOBD  pROPBBTT  MUST  BE  Appubd  in  extiBguishment  of  the  bond 
and  the  demands  secured  by  it,  and  if  any  demands  remain  unsatislied, 
the  bond,  as  a  legal  obligation,  is  a  good  demand,  according  to  its  rank, 
against  any  other  assets  of  the  debtor.     Tennant  v.  Storey,  213. 

7.  Cbbditob  Fubnishino  Shoes  to  Mobtqaobd  Neorors  should  be  Paid 
out  of  the  proceeds  of  the  sale  of  the  negroes,  where  tiie  shoes  were  fur- 
nished before  foreclosure,  and  it  is  shown  that  the  executors  are  insolv* 
ent,  and  not  in  arrears  with  the  estate.    Id, 

AtmomoMm  fob  Benefit  of  Cbbditobs,  6;  Fbaudvlkbt  Cobtbt 

2. 
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KAVIQABUB  WATEB8. 
i^  9.  Ill  W^ 


KBQUGKNGB. 

NBQOTIABLB  INSTBUMENTSb 

L  FMmnscnT  Nora  KxBD  HOT  >■  !£▲!>■  PATABunrMoinirilNitlij  I 

in  thii  state,  it  b  alliAnible  to  make  it  payable  in  mooey,  meriihaiiifia% 

or  any  other  thing.    Poof  ▼.  MeOnuTf,  66S. 
ti  ImrauiuuiT  IS  A  PBOMmmxRT  Non,  when  it  is  for  the  abaolate  and  mnoon- 

ditional  payment  of  money,  on  a  day  fixed  on  the  faoe  of  i^  althoii|^ 

there  la  a  note  or  memoiandiun  eabjoined  tothefootof  it^  apeoilyiqg  thai 

the  note  may  be  diaohai^ged  by  the  maker's  releaning  the  payee  as  in- 

dorser  on  another  note.    Id. 
8.  Non  mrDXB  Sial  gav  ovur  u  Feuad  up  bt  AuTaosam  uvdbi  Sial 

8mUh  ▼.  /HcHMcm,  906. 
4  PBOimaoBT  KoTBQiTXNnrSATifflrAonoir  of  a  prior  one,  operates  as  a  dia- 

ohaige,  and  releases  the  soretiee  thereon.     Jfo{fr,  Fmk,  141. 
ii  Pabol  Aoowtaicoi  ov  a  Bill  I3  SurfioiJMTto  bind  the  aooeptor,  hot  the 

words  from  which  snch  aooeptsnoe  is  to  be  inferred  most  be  uneqmvooaL 

roOaer  T.  Z^Mle,  202. 
C  Ukitbd  Stath  Tbsasobt  Nom  a&b  NwiOTiABLB.    Framr  ▼.  jyimM" 

lien,  190. 
7.  I]nH>iuiKK  "without  Rbooubss"  ov  Kots  Whiok  has  bbkh  Paid  ams 

Gahoklkd,  bat  afterwards  stolen,  the  oanoeUation  ernwd,  end  again  pat 

in  oiroolation,  is  liable  thereon  to  his  indorsee,  saoh  indorsement  merely 

exenpting  him  from  liability  in  ease  of  dishonor  at  matnrity,  if  the  note 

were  Tslid.    Id. 
ft»  NoTX  Which  has  bbxn  Paid  akd  Gancslbd  is  not  BsviyBD  bt  Patioiit 

ot  Intxbbst  by  the  maker,  where  it  has  been  stolen  and  again  pot  la 

oiroalatioa,  after  erasing  the  marks  of  payment.    Id, 
0.  QuALiFiXD  iNDORSXKUfT  WILL  pASS  Ant  Ihtkbbst  that  woold  pass  by  a 

general  or  full  indorsement.    Stewart  ▼.  iVectoa,  621. 
141.  Bill  ob  Note  Indobsxo  in  Blank  is  Tbansfkbablb  bt  Dkuvbbt,  and 

so  long  as  the  indorsement  continaes  in  blank,  it  makes  the  bill  or  note 

in  efiTect  payable  to  bearer.    Sterling  ▼.  Bender,  539. 

11.  Bt  Indorsement  Patee  Ditests  Himrelf  ov  Legal  Intibbst  in  the  bill 
or  note,  and  it  is  vested  by  the  delivery  in  the  holder.    Id, 

12.  Indobskment  in  Blank  Constitutbs  Gomplbtb  abd  Pxbibot  TBABsnB 
of  the  interest  in  the  bill  or  note,  and  without  the  addition  of  any  other 
words,  will  vest  the  right  of  aotion  and  all  other  rights  in  the  transferee 
and  subseqaent  holdera.    Id, 

IZ,  Bona  Fide  Holdeb  ov  Note  Ibdobsbd  nr  Blank  is  Bmtitlbd  to  Sub 
UPON  It.    Id. 

14.  Ikdobseb  of  Note  of  Cobpobation  Which  is  Pbohibited  f^k  Issuing 
Notbp,  thongh  negotiable  in  form,  is  not  liable  thereon,  even  though  the 
corporation  is  aathorized  to  issae  oertifioates  of  deposit,  and  the  note  was 
in  faet,  as  appeared  upon  its  faoe,  made  upon  a  deposit  Somtkem  L.  Co^ 
T.  Jforru.  188. 
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l&  TizivoAKioonABLBlN8nfcuXEin:'nrPATiiniTOVAPB»Kri8TivoI>iBf 
oomtitiitM  a  pinohMe  of  it  for  value,  and  an  indonee  to  taking  it,  is  not 
aflbcted  by  eqoitiet  existing  between  the  original  partiei  of  which  he  had 
no  notioe.    Reddiek  v.  JoneB,  68. 

18.  WmntB  A  Non  is  Madb  in  Nobth  Gaboliiva  Ain>  Indobbxd^  in  VntoiRiAt 
the  indorsee  may  sne  the  maker  or  indorser  in  North  Carolina  without 
proving  that  the  note  was  negotiable  in  Virginia.    I<L 

17.  CEBTmcATB  or  Pbotxst  bt  Notabt  or  Anothxr  State  n  not  Bvidbaub 
OF  DKMAim  under  the  Pennsylvania  statute.  EUing  ▼•  Sekuj^hUl  Batiks 
205. 

18.  Nonoi  or  Dishonob  ov  Notb,  Dated  on  Day  beiobb  Last  Day  ov 
Qbaoe,  th(Aigh  by  mlBtakOi  is  insufficient.    Id. 

19.  KonOB  OlVEN  BT  HOLDEB  DiBSCTLT  TO  THE  FIB8T  OV  SXVEBAL  iNDOBSElii 

is  in  time  if  it  reaches  him  as  soon  as  it  would  have  done  if  given'cirooi- 
tously  through  the  subsequent  indorsers,  allowing  eaoh  an  entire  day  to 
notify  his  predecessor,  though  the  parties  live  in  Uie  same  town.    Id. 

10.  Demand  and  Notice  abe  not  Necessaby  in  an  action  by  the  Central  Bank 
against  the  indorser  of  a  bill  discounted  by  it,  as  the  charter  of  that  in- 
stitution dispenses  with  demand  and  notice  in  any  action  on  a  bilL  And 
this  is  so  although  the  bill  is  not  payable  at  the  bank,  as  the  indorse- 
ment is  made  at  the  risk  of  the  paper  falling  into  the  hands  of  the  Cen- 
tral Bank.    Merehantt  Bank  v.  CeiUnU  BanJ^  606. 

n.  No  FoBMAL  Demand  is  Necessary  to  a  Note  Made  Payable  at  a 
Pabticulab  Bank;  it  is  sufficient  if  the  note  is  in  the  hands  of  an  officer 
of  the  bank  on  the  day  it  falls  due,  and  no  one  calls  to  make  payment 
thereof.  It  is  no  objection  that  the  note  was  not  in  the  hands  of  the  offi- 
cer whose  business  it  was  to  receive  and  pay.    State  Bankr,  Napier,  308. 

12.  Demand  and  Notice  by  the  Indorsee  or  a  Note  Past  Due  are  nec- 
essary, to  render  the  indorser  liable  as  a  new  maker  of  the  note.  €fra§ 
V.  Btsfl,  277. 

tS.  What  is  Reasonable  Diuoenoe  in  Making  Demand  of  the  drawee^ 
and  giving  notice  to  the  indorser,  of  a  note  past  due,  is  a  question  which 
should  be  left  to  the  jury.    Id. 

M.  Rules  or  Dilicsncb  in  Demanding  Payment  or  Negotiable  Inetbu- 
MENTS,  indorsed  before  due,  do  not  apply  to  those  indorsed  after  due. 
These  rules  are  designed  for  the  security  of  the  parties  secondarily  liable, 
and  when  demand  or  notice  is  not  necessary  for  their  protection  it  is  dis- 
pensed with.     Chadwkk  v.  Jeffen,  260. 

Sft.  Commencing  Suit  and  Notice  thereoe  to  Indorsee  is  SumciENT  No- 
tice and  demand  where  the  note  was  overdue  when  transferred,  and  the 
suit  was  begun  in  a  reasonable  time,  and  at  the  request  of  Al^e  indorser. 
Id. 

98.  Dub  Diligence  by  Holdeb  to  Obtain  Paymbnt  ebom  Maxeb  is  a  con- 
dition precedent,  on  which  the  liability  of  the  indorser  depends,  and 
must  be  proved  to  enable  the  party  to  recover.    Whitaker  v.  JVorriton,  827. 

87.  PBoor  or  Demand  and  Notice  iotbt  not  Rest  on  Mbbb  Ikikbxnce  of 
light  presumptions,  but  must  be  of  a  stronger  and  more  affirmative  eha^ 
acter.    Id. 

tt.  Rbabonable  Notice  is  a  Compound  or  Law  and  Fact,  but  whan  tha 
facts  are  clearly  ascertained,  becomes  a  question  of  law,  and  is  to  be  da> 
oided  by  the  court.     Id. 
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201  Pboov  of  DnuKB  ahb  Noncx  or  Dishonor  is  Insofiicriit  when  tbs 
notary  tatifiet  that  it  was  hii  invariable  habit  to  give  notice,  and  be- 
lieves that  he  gave  it  in  this  case;  bat  that  he  could  recollect  no  ciroiiiii- 
stance  as  to  the  present  instance,  and  had  no  recollection  except  from 
the  papers  shown  him,  and  winds  np  his  testimony  by  saying  that  tha 
answers  he  gave  were  not  from  knowledge  or  recollection,  bat  from  hit 
habits  of  doing  bnsinees.    Id, 

SO.  Path BNT  or  Prokibb  to  Pat  bt  Ikdobskr  W aivbs  Koticb  or  DiSHOiroR 
if  made  after  fall  knowledge  of  the  maker's  defaalt;  bat  the  promiae 
must  be  clear,  explicit,  and  unconditional,  and  the  facts  of  such  a  nature 
as  to  clearly  warrant  the  presumption  of  a  waiver.    Id, 

Si.  Idbm.— Part  Patmxnt  bt  Indobskr,  not  Explained  or  Quauiied  by 
any  accompanying  circumstances,  is  sufficient  evidence  of  a  waiver  of 
n<9tice  of  dishonor.    Id. 

tS.  Indorsxr  dobs  not  Waitb  Notzob  bt  Part  Patmbnt  as  Aobnt  of  the 
maker;  although  it  was  credited  on  the  note  as  a  payment  by  the  fai- 
dorser.    Id. 

n.  Indorsbr  Onob  DiaoHAROED  bt  Want  of  Noticb  or  Laches  is  always 
discharged,  and  he  can  not  again  be  rendered  liable  except  by  some  vol- 
nntary  act  or  agreement  If  an  act,  it  must  be  clear  and  unequivocal, 
and  incapable  of  explanation  or  qualification;  if  an  agreement,  it  must 
be  so  clear  that  a  new  promise  is  inferred,  and  the  original  liabilities  fay 
force  of  this  new  pronuse  incurred  anew.    Id, 

M.  It  IS  A  Waiver  of  the  Riqht  to  the  Demand,  and  Notice  of  Dis- 
honor, if  the  indorser  indorses  an  overdue  note  for  a  valuable  considera- 
tion, and  explicitly  promises  to  pay  what  the  indorsee  fails  to  collect  of 
the  drawer.     Maiheun  y.  Ibgg^  257. 

S6.  Holder  of  a  Kbootiable  Note  is  not  Bound  to  Give  Notice  of  the 
non-payment  of  the  note  by  the  maker  to  the  first  indorser;  and  a  n^lect 
to  give  notice  to  the  first  indorser  does  not  discharge  a  subsequent  In* 
dorser  who  has  regular  notice.    Id. 

M.  Satisfaction  bt  Indorser  of  Judgment  aoainbt  Htmhei.f  does  not 
necessarily  destroy  one  that  has  been  rendered  against  the  maker  on  the 
same  note.    Lffon  y.  BoUing^  444. 

17.  Indorser  Patinq  Judgment  aoaihst  Htmhei.f  is  Entitled  to  be  Sub- 
stituted in  equity  to  a  j  udgment  in  the  name  of  the  same  plaintiff  against 
the  maker  of  the  note.    Id, 

IS.  Indorser  Paying  Judgment  mat  in  Equttt  Set  Aside  Fraudulent 
Conyetance  of  real  property,  which  the  defendant  has  made  or  caused  to 
be  made,  and  subject  it  to  the  payment  of  his  debt.    Id, 

19.  Note  mat  be  Qivkn  in  Evidxnce  under  the  Common  Monet  Counts^ 
to  show  the  amount  still  due,  in  an  action  for  money  paid  for  the  use  of 
defendant.    McUhew9  v.  Fogg,  257. 

See  AoENCT,  1,  8;  Banks  and  Banking,  3;  Bona  Fide  Pubohasebs;  Gam- 
ing, 3;  JuRT  AND  Jurors,  7;  Mobtgaobs,  4,  5;  Partnership,  7»  9,  lO; 
Pleading  and  Pracitce,  4;  Suretyship;  Usurt;  WzEKEsan.  & 

NEW  TRIAL. 

1.  New  Trial  should  be  Granted,  with  Leave  to  Amend  the  Plead* 
INOS  SO  as  to  present  the  real  merits  of  the  controversyi  where  it  appear* 
that  the  party  was  surprised  by  the  cxchision  at  the  second  trial  of  evi- 
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•  doioa  which  had  been  admitted  without  objection  at  the  first  trial, 
whereby  a  recovery  had  been  obtained  far  exceeding  the  real  damage. 
Knifimg  ▼.  Bendrick»,  385. 

t-  WsDUB  A  Pabtt  is  Pbxvsntkd  thom  Movino  fOB  A  Nbw  Tbial  by  the 
diapernon  of  the  judges  who  composed  the  court,  at  the  time  of  the 
tria?.  it  is  a  proper  case  for  relief  in  equity,  which  may  award  a  new 
tnal.    Id. 

i.  New  Trial  will  bk  Obaivtxd,  althoitoh  thb  Pa&ty  against  Whom 
Eebonbous  iNSTBironoNS  were  given  obtains  a  verdict,  if  the  law  was  so 
erroneously  stated  that  the  defendant  might  thereby  have  been  prevented 
from  making  his  full  defense.    Den  d,  Clarhe  v.  Diggs^  73. 

4.  Admittakcb  of  Illegal  Txstimont  is  No  Oround  iob  Nbw  Tbial,  if, 
wholly  irrespective  of  that  testimony,  there  was  plainly  and  obviously 
evidence  sufficient  to  justify  the  finding.    Stephens  v.  Crawford^  680. 

ft.  Nbw  Tbial  bob  Misconduct  of  Jubt  will  not  bb  Obanted,  when,  after 
the  jury  had  been  charged,  and  had  retired  to  their  room,  one  of  their 
body  came  twice  into  court,  and  inquired  of  the  court,  then  in  sessiony 
as  to  points  involved  in  the  cause.  The  publicity  of  the  communicatioB« 
in  such  a  case,  guards  it  from  all  objection,  as  well  as  all  impropriety. 
DetU  T.  King^  038. 

See  EQurrr,  4;  Plbadino  and  FBAOXiOBy  23. 

NON-USER. 
See  Fkbbibs,  8.. 

NOTICE. 

1.  Wbativib  Pim  A  Pabtt  on  Inquibt,  profided  the  inquiry  beoomea  a 
duty,  and  would  lead  to  a  knowledge  of  the  required  fiujt  by  the  exer- 
else  of  ordinary  diUgenoe^  amounts  in  law  to  notice.  Hood  v.  /Utne- 
ttoek,  147. 

t,  PiTBOHASBB  OF  Land  in  thb  Possession  OF  TsNAHTB  is  ohaigeable  with  no- 
tice of  the  extent  of  their  interests.    Id. 

flka  Banks  and  Banking,  4;  Bona  Fidb  PuBoaASKBfl^  8;  Etidehob,  10| 
Judgments,  14, 17;  Jubisdiction;  Negotiablb  ImrrBUMENm. 

NUISANCE. 

PfeBSON  MAT  BB  iNDicfFBD  FOB  A  NuiSANOB  whose  Servants  at  his  oommand 
erect  a  fence  across  a  public  road  passing  through  his  land,  or  who»  after 
it  has  been  erected,  keeps  it  up.     SUUe  v.  Hunter,  41. 

See  Cobfobations,  12,  13;  Febbies,  1;  Wateb00UB8IB»  8. 

OFFICES  AND  OFFICEBS. 

I.  Officbb  db  facto  is  one  who  exercises  the  duties  of  an  officer  under  oolor  of 
an  appointment  or  election  to  that  office.    Plymouth  t.  Potaler,  674. 

t.  A  Mebe  Usubpeb  is  one  who  undertakes  to  act  as  an  officer  withoat  any 
color  of  right.    Id, 

i.  An  Officbb  db  jure  is  cue  who  is  in  all  impeots  legally  appointed  and 
qualified  to  exercise  the  office.    Id, 

4.  Acts  of  an  Officbb  db  facto  abb  Valid  so  far  as  the  rights  of  third  per- 
sons or  of  the  public  are  concerned.  His  acts  can  not  be  indirsotly  cafied 
in  question  in  an  action  to  which  he  is  not  a  parfy.    Id, 


S40  IKDEX. 

•w  A  Qmamd  Jvmom  Who  Taxss  thsOath  ifter  onoehttviag  ntoed  to  qval- 

iff  md  hftTiog  paid  tiM  fine  for  bis  refoMl,  is  an  offioer  dejmeto  M  to  any 

praMotmant  in  which  he  may  }oin  thereafter,    /d. 
$,  Am  ov  Officna  ds  faoio  abb  fbom  Pubuo  Nbuihiii*  ao  far  ■• 

third  perMHia  are  ooiioenied»  of  eqoal  validity,  aa  if  they  were  oAeen 

dejmte.    F.  ^  M.  Btmk  r.  CkuUr,  SIS. 
7.  Pbobati  or  ▲  Dbid  bt  ▲  Dbputt  Clkbk  hot  raviko  Takbv  the  Oath 

OF  OffioIv  hat  duly  appointed  and  aMnming  the  dntlea,  la  valid  under  a 

atatnte  allowing  deputy  dei^,  'Moly  appointed,"  to  take  probate,  eto. 

If  dnly  a^mlnted,  eneh  a  deputy  ia  an  offloer  de  /oflto^  b«t  ia  aot  dnly 

qoalifiedwitil  the  oath  of  office  has  been  taken.    Id. 

See  Abbbr« 

ORDINANCES. 
See  OomnTDTiovAL  Law,  1,  % 

ORPHANS'  COURT. 
OBnuBi"  Doubt  dobs  kot  Exebcisb  Cuavgebt  Powbbb.    Xefl||r  ▼•  fiiil^ 

See  BnooTOBs  and  ADimnanATOBi,  & 

OUSTER. 
See  Co^TSNAifOT,  I. 

PARENT  AND  CHILD. 

I.  GiBOOinrAVOBS  and  Abiutt  of  a  Pabdit  are  a  proper  anbjeot  of  inqniiy 
in  an  aetioii  against  him  for  the  sapport  and  maintananoe  of  hla  miner 
children.    MeOwm  v.  Irvm^  409. 

I.  ToBTious  Acts  or  a  Motheb  in  detaining  her  children  from  their  father  de 
not  prejudice  her  subsequent  husband's  right  to  recoTer  from  such  father 
for  Uieir  support  and  maintenance,  if  there  was  nothing  to  show  him  thai 
they  were  with  the  mother  at  the  time  of  her  mairiage  without  the  con- 
sent of  ibeir  father.    Id, 

i.  WSBBB   A    PaBIMT   PeB1IIT8  A  StrANOBB  TO  MAINTAIN,  SUPPOBT,  ANB 

Inbtbitot  his  Childbbn,  in  no  way  objecting  to  the  act,  but  rather  assent- 
ing and  advisuig  therein,  the  law  will  preaume  that  he  knows  his  oblige* 
tions,  accepts  the  services,  and  assumes  to  pay.  Id, 
4  Fathbb  is  Liablb  only  fob  Babb  Maintbnanob  of  Childbbn  who  ha^e 
no  property  of  their  own,  where  they  are  taken  from  his  custody  after  a 
divoroe  and  transferred  to  the  mother,  the  sufficiency  of  the  malntenaaoa 
to  be  aUowed  depending  somewhat  upon  his  pecunisKy  ability  aa  aaoa^ 
tained  by  a  master  or  by  the  court  OSowb  v.  Coiob,  706. 
See  Btidbnob,  8;  Infanot,  1;  SsDUonON,  1. 

PARTICEPS  CRDilNIS. 
See  Contbaots,  6. 

PARTIES. 

8ea  BoBii%  10|  Husband  and  Wifb,  8;  Judomintb^  8|  4;  Puusaa  abb 

Pbacticb.  18,  20-22;  Witnb8BB,  4. 
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PARTITION. 

pABXRioir  BT  Fabol  MDong  oo-tenants,  panaant  to  whioh  the  partiet  €■> 
ter  into  and  retain  poonarion,  ia  valid  as  between  the  partlea.    Bnmn^  t. 

PARTNERSHIP. 

1.  Wbibb  Okb  Pabuksb  Holds  Ezolubivb  PoflSBsnoH  of  the  PABTsrsBSBip 

Pbopertt,  and  refnaea  to  let  in  the  other  partner,  he  will  be  aoooimtabla 
in  a  oonrt  of  eqnity  to  anch  partner  or  hia  grantee  for  one  half  the  ranti 
and  proflta  of  the  property  so  withheld.    AdamM  ▼.  KaUe^  772. 

2.  Pabtn  KB  Who  hab  Adyaboid  Monet  to  thb  Fibm  ia  entitled  to  Intaraal 

thereon  from  the  time  of  the  advanoement.    Hodgts  ▼.  Parher^  831. 

I.  Pabtnbb  oak  bot  Sbt  Onr  Dkbt  Dub  Fibm  ib  AonoB  aoainbt  Hot  for 
an  individnal  debt,  aa  a  general  rule.    Qroig  v.  Jlendermmf  108. 

4.  Sbtzuko  Pabtbbb  OB  Dbssolybd  Fibm  mat  Sbt  Orr  Dbbt  Dub  Fibm  Ib 
an  action  againat  him,  where  hia  copartnera  have  aaaigned  the  eftcta  to 
him  with  full  power  to  collect  and  pay  debts,  eta    Id, 

ft.  Whbbb  Pabtbbbship  is  Sthed  on  an  Aooount  for  aome  itema  of  which 
one  member  only  ia  liable,  and  a  separate  judgment  haa  been  previonaly 
obtained  against  him  on  a  security  given  by  him  alone  for  the  amonnt  of 
the  entire  acoonnt,  npon  which  judgment  a  sum  haa  been  collected, 
credit  may  be  ao  applied  aa  to  first  eztingniah  the  Itema  with  which  ha 
alone  was  chazgeable.    Lee  ▼.  Fontaine  606. 

•i  Pbomisb  Madb  to  Rbtouno  Pabtnbb  bt  his  Fobmbb  OoPABnrBB  and 
others,  forming  with  the  latter  a  new  partnership,  that  auch  new  firm 
will  pay  the  debta  of  the  old  one,  is  founded  on  a  sufficient  conaideraticn, 
aad  ia  not  within  the  statute  of  frauds.    Id, 

1,  Dbbt  is  not  Paid  bt  Notb  Otten  bt  Onb  ob  thb  Pabtnbbs,  in  the  firm 
name,  without  authority.  And  the  creditor  may  reaort  to  hia  original 
caaae  of  action,  even  after  he  haa  brought  suit  on  the  note,  particularly 
if  he  waa  ignorant  of  the  invalidity  af  the  note  at  the  time  when  he 
brought  hia  action  on  it.    Id, 

%.  Whbbb  an  Inoomino  Buts  out  an  Outooibo  Pabtbbb,  and  agreea  to  pay 
the  debta  of  the  old  firm,  the  former  only,  and  not  the  eraditorat  can  aoa 
for  a  breach  of  such  agreement.    Id, 

H  Whbbb  a  Pabtnebship  Note  is  Givbn  and  Renewed  aitbb  the  Db- 
SOLUTION  OB  THE  PABTNEBSHip  by  the  remaining  partner,  in  the  old 
firm  name,  it  will  not  bind  the  retiring  partner,  neither  doea  ita  accept- 
ance discharge  the  pre-eziating  debt;  not  being  Talid  as  to  the  retiring 
partner,  the  oonaideration  fails,  and  the  old  debt  vemalna.  Prntbat  t. 
CiMitiMS,  888. 

Mil  Idbm.— Benbwal  of  the  Note  bedto  in  the  Fibk  Namb  n  SnoBo  Ib* 
IHBBNOB  that  the  promisee  did  not  intend  to  release  the  other  partMr* 
and  hdd  alone  BaUa  the  partner  who  exeonted  ik    /dL 

PAYMENT, 
laa  AnOBHBT  abd  Clxhht;  Bona  Fide  PubghasbbSi  1 ;  Nbboiiabu  iBsnv- 
4i  Pabtbbbship,  7,  9;  Saus,  2|  8vBarfBnp»  1«  8;  4. 


PENALTIES. 
See  CoNTBACTs,  9;  Vki^mb  and  Vendee,  1. 


MS  Index. 

FLEADINO  AND  PRACTICE. 

L  D0LL4K  BliBX,  PftsuxKOToAKABicNoxxBALS,  18  not  part  o£  the  Bnglkb 
Ungoftge,  within  the  meuiingof  the  Vermont  statute  requiring  pleadings 
to  be  drawn  in  the  English  language.     Gtark  ▼.  JStougMan^  361. 

!•  JuDOi  MAT  GoBSiOT  Unaothorized  Pbogkbdi N08  in  his  oonrt  and  aboae 
of  its  prooeH,  and  chancellor  may  iame  aUas  attachments;  and  where  both 
axe  the  same  indiyidoal,  it  may  be  done  npon  a  single  motion.  Bigga  t. 
Chrrard,  778. 

i.  DxBTOB  Pbocabilt  Liabli  gak  hot  Objbot  that  Jonrr  Debvob  has  not 
vaux  QuKD  earlier  on  a  separate  security  given  by  the  latter.  Lee  v. 
ibnloMM,  505. 

4i  Failubb  to  Subbkkdkb  iok  Oahobllatiok  Nots  given  by  one  of  serenl 
debtors,  in  the  name  of  all,  bnt  without  anthority,  is  no  bar  to  a  leoov- 
eiy  in  an  action  on  the  aoooont  against  all  of  said  debtors,  where  the 
plaintiff  admits  that  the  note  was  not  the  note  of  any  one  bat  the  de- 
fendant who  made  it,  and  it  appears  that  a  JadgmBnt  rsodeted  against 
him  is  still  nnsadsfied.    Id, 

^  RnmAL  TO  Obant  a  GoifTna7ANc»  oovld  hot  bb  Abbhihxd  ab  Bbbob 
but  for  the  statnte  creating  this  court;  and  now  such  matters  will  not  be 
revised  nnless  a  most  arbitrary  and  oppressive  eoceKoise  of  discretion  is 
made  apparent.    8ealy  v.  StaUt  Ml. 

C  PUU  CbaBOIHO  iLLBGALrrr  Of  GOHSmBBATtOH  XUCT  AtBE  THB  FAOffi 

ooostitating  the  illegality;  a  general  plea  alleging  iUegality  will  not  be 
allowed.    Diekaon  v.  Burk,  521. 

7.  SraOIALIT  MAT  Bl  ImPBAOHBD  BT  GbHBBAL  PLBA  ALLMOHO  No  OOHBD- 

b&atioh.    Id. 

8.  DbMUBBKBTOPlBA  IH  ABATEBCBHTDOBS  hot  OPBHPBBVZODBPUUBIDnMk 

The  objection  raised  by  the  plea  goes  to  the  abatement  of  the  writ»  and 
not  to  tiie  sofficienoy  of  the  declaration.    Cfrautford  v.  ^fade,  463b 

1^  Faois  Pbisbhted  bt  Plbain  Abatbmbnt  oulh  not  bb  GoNsmBBBD  by  the 
jury  or  looked  to  for  any  purpose  in  the  court  below;  and  if  in  soeh  a 
case  the  jury  rendered  a  verdict  for  too  great  an  amount,  the  mode  of 
relief  is  by  an  applioation  to  the  court  for  a  new  trial.    Id, 

IOl  Dbmubbbb  Abiotb  All  Allboatiohb  of  Bzu^  and  if  overruled  and  the 
def^dant  declines  to  answer  over,  he  can  not  impeach  the  decree  against 
him  by  denying  the  truth  of  the  bilL    Miller  v  Da/ddeon^  715. 

11.  Dbobbb  should  not  bb  Entbbbd  Dibbotlt  on  Ovbrbuldto  Dbmubbbb 
to  a  bill,  but  the  defendant  should  be  directed  to  answer,  and  if  he  falls 
to  do  so  the  bill  may  be  taken  pro  con^euo  and  a  decree  entered  thareoot 
but  entering  the  decree  immediately  on  overruling  the  demurrer  is  a  mate 
irregulsrity  which  will  not  be  noticed  on  appeal  if  not  assigned  for  error. 
Id. 

\%  "Plaistifw  RELTiNa  ON  Dbvbhdant's  Appbabahob  bt  Attobhbt  in  an  ao- 
tion  on  a  judgment  of  a  sister  state  must  reply  that  fact  to  the  defend- 
ant's plea  to  the  jurisdiction,  and  the  defendant  may  rejoin  that  the 
attorney  had  no  anthority.     FTtfcA  v.  Sykee^  689L 

It.  IsbubJoihbdufohthbPlba  or  NuLTnOiBaooBD^  must  be  fifit  decided 
by  the  oonrt  before  any  other  issue  can  be  submitted  to  the  jury.  Cfroff 
V.  Pingrjf,  345. 

14i  DbfxhsbihotBaibbd  in  Plbadihgs  abb  Oonsidbbbd  Waitbd,  nyeohlly 
saoh  as  are  connectedwith  the  facts  of  the  case.  Siewawi  r*  Prmtom,  6>L 
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ii^  liBDiBBonoir  IT  VBBDior  18  Right  is  no  ground  of  ie?MmL    OoMtoaf 

▼.  OaHed,  76a. 
16.  Bill  of  EzoipnoNS  should  Bsoitb  80  Much  ofthb  Bvidxhcb  m  ii  neo- 

mmty  to  ahow  whether  or  not  there  mm  error  in  the  charge  ezoepted  to. 

Brewer  ▼.  Strong^  514. 

17*  PlilA  OF  OXXfXBAL  IbSUM  AbHITB  THAT  DlOLABATIOM  StATM  GoOD  CAaSB 

Of  AonoN,  and  when,  in  anoh  a  caae,  the  plaintiff  pro^ea  what  ho  haa 
undertaken  to  prove,  he  ia  entitled  to  a  verdict*  though  the  court  ahonld 
afterwards  arreat  the  judgment  for  the  defeottveneaa  of  the  dedaratiou. 
Id. 

Ifti  RirLiirQS  OF  thb  Goubt  agaihct  the  Fabtt  or  wHoai  Fatob  Jubomeht 
WAB  OiYXN,  on  an  appeal  by  the  other  party*  ahonld  not  be  itated  in  the 
raoordy  aa  they  almoet  neoeaaarily  draw  the  court  into  diacoaaiona  not 
material  to  the  deciaion  of  the  oanae,  in  order  to  avoid  an  inference 
ttauk  ita  ailenoe  of  an  approbation  of  the  poaition.  CfatkhiQe  t.  FFifflawn, 
48L 

lit  Bbboa  n  HOT  Abbmosaxlm  fob  ALLO¥mio  Dhfimsaiit  to  Plhad  aftbe 
Bzfibatioh  of  Bxtlh  to  plead,  aa  thia  ia  diaoretionary  with  the  court 
bdow.    Fargumm  v.  if  ilea,  702. 

JOl  Ko  Pkbsok  can  Bbiko  Wbit  of  Bbbob  to  BsvntSB  Jodombht  who  waa 
not  a  party  or  privy  to  the  record,  or  prejudiced  by  the  Judgment.  7bin»> 
a«Ml  V.  Davie,  075. 

&•  BaooBDMUBT  Show  wmrHBU  Plaivtiff  or  Ebbob  bb  a  Pabtt  or  privy, 
oria  aggrieved  by  the  judgment.  A  court  for  the  correction  of  eiTon 
can  not  at  common  law  or  by  atatute  hear  evidence  to  determine  whether 
a  party  aeddng  a  reveraal  ia  aggrieved  by  the  judgment.    Id, 

fL  Wbit  of  Ebbob  will  bb  DmoasBD  on  Motion  where  the  pi^«^g  la 
error,  upon  the  opening  of  the  record,  doea  not  appear  to  be  a  party  or 
privy,  or  in  any  way  aggrieved  by  the  judgment.    Id, 

Wk  Affbllatb  Goubt,  havoto  JuBUBionoH  only  of  Qubbtions  of  Law,  oan 
HOT  Go  outbidb  of  thb  Bjkjobd  and  pay  regard  to  affidavita  read  upon 
motion  for  a  new  trial  in  the  court  below  and  ordered  aent  up  with  the 
record.  If  advantage  ia  aought  of  any  extrinaic  matter  which  occura  at 
the  teial,  it  muat  be  put  into  the  record,  ae  a  feyd^  or  be  atated  in  an  ez- 
eeptioo,  and  not  left  to  be  coUeoted  by  thia  court  upon  evidence.  SiaU 
V.  Qoiwn^  42. 

!••  Aoooubt;  Abbumfhit;  Attaohmbntb;  Bankbuttot  and  Inbolvbnot,  2; 
BoHse^  7, 10;  Uontbaots,  6, 8;  Gobpobations,  8;  Goers;  Gotbnantb,  6i 
Oboonal  Law;  Dbtdtub;  Ejbotmxnt;  Equity;  Bstoppbl,  3-7;  Ezbou- 

TOBB  AND  ADKINI8TEAT0B8,    23;  GaMING,   8;    HUBBAND  AND  WiFB,   8| 

Judohbntb;  Jvbt  and  Jubobb;  BIauoioub  Pbobboution,  8;  MA»itt^ni 
Wombn;  Kbqotiablb  Instbumbnts,  28, 28,  89;  NbwTbial;  8alb8»  11, 
12;  Stabs  Dboibib;  Statutb  of  Fbaudo^  4;  Statutb  of  Ijiotatioxb^  5^ 

6,  9|  TbUBXB  and  TbUBTBBS;  VbNDOB  and  VbNDBB;  WlCNB8BBflL 

P08SBSSI0K. 

L  Ir  n  BvmBNGB  on  Which  a  Jubt  mat  Pbbbumb  a  OoonnnrAHOB  fkuBi 

tba  original  owner,  that  a  peraon  haa  been  in  the  ezduaive  poaaeaalon  of 
*allave  from  the  death  of  auch  owner,  and  for  forty  yeara,  ^i«iw»*»^  uidar 
a  deed  from  him  that  reaerved  a  life  eatate,  and  which  waa  never  Im- 
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dMdhMbModMlraTwIbyilietmniiiigoftiMTCgbtflrlicAoa.    (fMlti§i 

t.  IHiMMiimi  ov  A  Slatb  io»  a  Qmrnkt  Jjutora.  of  Timb  is  gnmai  for  p«^ 
winim  ft  oouw9yMi06  tharaof •    /<!• 

Im  DnsBmr;  SiBomnT,  S-4;  Equity,  8^  9;  EvAi>Mca>  7s 

10^  t(  SS;  KiaowuM  avd  ADMXxmsATOBfv  81,  S2|  Hmauum 
Wiffi»  5|  IxFABor,  8;  IvjUNonom,  1,  2;  Nonci^  2;  PAsnnovi  Pi 
TnriMMi  AHD  Vbidbi,  ^  8. 


FRESUMFTIONS. 
Mm  OBWOMifMi,  8f  Brmnrc*,  1,  2;  Fkaum,  1,  8|  HMBWAnb  %  !■» 

r«  %  Mamoioto  PBonoonov,  2|  Fmhhhh; 

PBINGIPAL  AND  AOiBSPT. 
8m  Auvor. 

»AL  AND  suBxrr. 

8m  8uauiihif« 
FEOBABLB  OAUBB. 

IJAfilflWW  FBUUUUTUUit  8l 

PBOBATB  OOUBTa 
MmMaanam  ahd  AiaaxnraL^nmt  % 

PROCESS. 

L  ToniABiJiAinBiBOViouBPBoosBs,  imder  which  ft  ■iMifftriDMtlM  food* 
of  ft  dftf wdanty  sad  of  which  the  defendant  might  hftTe  ftfalkd  MmMH 
la  the  criginftl  ftotion,  isyetft  infficient  jnstiiicfttion  for  nioli  dieriff  in  mm 
ftotloiiftgidiiithimfortftkingthegoode.    Cocf y t. Qvjmi, 70w 

t.  Wb»  ov  SumroMB  smro  Unbsalid  is  a  MnuiNuLLiTr,  end  aa  aoeh  Im- 
poaw  ao  legal  obligation  npon  the  defendant  to  appear  and  defaid 
agdnat  the  actioii;  In  aoch  ft  case,  ft  Jadgment  rendered  againal  the  do* 
landant  by  defanlt  ia  enoneona.    Staiftom  t.  Keweomer^  09L 

1  IvnAvABonov  PluxmaoF  THBCk>UBTtonMWiiti<tf  leplaiiBtopvft* 
eon  tha  aaianre  and  removal  of  prapwty  in  Bherifl*8  haoda  wider  ovte  el 
tha  ahaiinalkr,  and  anoh  write  form  no  jnatifiofttion  er  color  of  obbbm  lor 
tba  aolb    iNfloe  t.  filarmitL  778. 

Jvmnonojry  2;  4|  Pliadoto  axb  Piuonn^  & 

PBOOHSIK  AML 
8m  bvAVor,  7. 


:^i  Mi;';'!); 


LY  K0IE8L 
SmKmotiabui  LirrBUMMML 


PBOTEST. 

8m  NxGOTIABLB  iKSTBUXXIIIito  17* 


PUBLIC  LAND0. 

IL 


QUIBT  ENJOYMENT. 
Im  QawMKAMn,  i. 

BATOIOATION. 
OonoRAnoiraL  15;  JMWAJMWf  & 

BBOaBD& 

CiN»  VAT  Ammh»  m  BantaoH  bt  TtuamnaxatQ  tiM  pay  AM  fey 

tiik»  iaftVTCQg  Mtiflii  to  tbeMtioD  inwldolitiMgrbelooc.    #MiNf  ▼• 


6m  Bo«]m»  1;  GuMDiAL  L4W,  8;  ]>bd8»  5-0;  Hwopfm^  6|  Rmmram  I7t 
QBAniii  JiymMnT%  15, 15,  28,  24;  PioAimro  axb  FfeLAnna^  llL  11^ 

BEDSMPnON. 
See  Equitt,  5. 

BELATION. 
80^  81;  ExaouTOBs  and  ADKanKOUOHm^  flk 

RENT. 

LAHBLOfBD  AKD  TlVANT,  1;  STATUn  OF  FlUUM|  & 

REPLEVIN. 
See  AxTAOKiaHTB,  8;  Paooia,  8^ 

BBSGISSIOK  OF  OONTRAGia. 

Uemm  Iir ADaovAOT  of  CoKsmBRATiOH  Affobdb  ho  Qaoom  fob  BaKnnoF 
Id  eqnityi  when,  however,  the  inadeqiiMy  ie  soeh  m  to  deoMMtnli 
groii  impodttai  or  ondiie  Inflnenoe^  or  to  *'thoQk  the  eoBOflJeaee,'*  eq«itf 
ought  to  istartee.    Jman  v.  Ttmhnm,  44d. 
8eo  RtauimuiM  ahd  AiMtunantATOBa,  19,  20;  Vivmib  am»  Ywnaa,  ii 

RES  0E8T  A 
See  EFiDSiroB,  4,  7. 

RETURN. 
4iBianaDR%  7s  EvzoBiraB,  15;  BoooBMBb  %  Wk 

BEVEBSAL. 


BEWABD& 
9m  Aamant  GoMTBAon,  4;  8i 


BOADS. 

BBIDOBi;  HlOHWATB,  8;  NUOABCB. 
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SALES. 

I.  Wbstbsr  av  Aumokd  Sals n  AssoLon ok CcMnusnurAL,  ba qi 

of  iMt  lor  the  jniy.    Bom  t.  Aory,  121. 

!•  PAfimT  n  A  OoKDmov  FtticncDBST,  as  vowemx  Vshdob  ahd  Vxhdii» 
Ib  at«rt»l  Mle  aooonqpoiiiad  by  ddiTery,  iniMrethe  agneoMntis  that  Um 
tikte  is  to  vamaiii  in  the  mUw  until  pftymeot  of  the  porohaae  price  on  a 
day  oertafaiy  and  ontU  performanoe  of  the  oonditlon  the  piyperty  ie  not 
Twted  in  the  hayer.    Id, 

%,  PnaoMAL  PsoFiBTr  Dbutsred  to  TBS  VBfDKX,  ondoT  a  oonditionAl 
nle,  without  payment  of  the  porohaee  prioe,  is  Uabls  to  ezeeation  hy  the 
enditon  of  the  vendee,  beoanae  to  eooh  eiediton  the  nUe  !■  oonaidend 
famdnlent.    Id, 

4i  PkBSOHAL  PnOFIXTT  THE  SUBYMTT  OF  A  COHDITIOirAL  SaUB»  the  pOOMe- 

non  of  which  le  retained  by  the  vendoTp  either  ezdniiTbly  or  jointly  with 
the  ▼endee,  ie  not  liable  to  ezeeation  by  the  erediton  of  the  vendecu    Id. 

6w  Iv  OoNTRAor  OF  Saxje,  Dxlitxbt  liAT  an  Stmbouoal  or  by  implication, 
when  the  article  in  not  in  pbiMMon  of  the  aeUer.    ObdbeT.OAapmaii,636. 

C  Want  of  Diutxet  mat  bb  Bvn>iiros  of  Fkaud^  bat  ia  not  jmt  «e  oondn* 
my%  of  it.    Id. 

7*  Want!  TEX  Pbopxbtt  is  hot  or  Sbllbb's  PosusnoH,  at  the  time  of  the 
8de»  bat  the  conaideration  ia  paid»  and  frand  ia  neither  alleged  nor  £aii|y 
dedncible  from  the  evidence,  a  aymbolical  delivety,  by  meana  of  a  biU  of 
aale,  ia  valid,  aa  againat  a  aabaeqaent  attaching  creditor.    Id. 

H  JUpumiTAXioH  BT  Vbkdob  that  a  Olaitdsbbd  Hobu  has  the  Dd- 
tbmfbb  oiTLT,  to  conceal  the  &ct  that  he  haa  the  glandera,  ia  aa  mnch  a 
tmggetHo/aUi  and  aiippreMio  veri  aa  to  repreaent  an  onaoand  horae  aa 
aoond,  or  aa  to  conceal  the  onaonndneaa.    Oeorge  v.  Johmmnif  288. 

H  lUlfABT  OF  VXNDOB  AFTBB  THX  GOMPLBTIOH  OF  A  CONTBACT  for  the  aak 

of  a  horae,  and  when  the  vendee  haa  come  to  take  it  away,  that  he 
"moat  take  the  horae  at  hia  own  riak,'*  cornea  too  late;  and  when,  in 
■Bch  a  negotiati<m,  a  fiaadnlent  concealment  or  falae  aaggeation  takea 
plaoe^  anoh  a  remark  at  any  atage  of  the  contract,  althoogh  it  mi^t 
negative  the  allegation  of  warranty,  woald  not  exonerate  the  party  from 
tba  oooaeqaenoea  of  the  fraad  produced  by  the  aappreaaion  of  truth  and 
the  aoggeation  of  falaehood.  Id, 
IOl  MAKUFAonrBKB  OF  Boat  iMPLnEDLT  Wabbamtb  It,  aa  againat  all  defecta 
not  open  to  inapeotion,  to  be  fit  for  the  tranaportation  of  gooda  on  a  cer- 
tain river,  where  he  aella  it  for  that  purpcae  for  a  fair  prioe.  BvtnHm  v. 
i)aei«,709. 

II.  PLADnnnr  nr  ak  Actioh  fob  Bbbach  of  Wabbahtt  mat  Dbolabx  apon 
an  expreaa  promiae,  without  alleging  fraud,  in  which  caae  he  ia  bound  to 
prove  an  expreaa  warranty,  and  can  not  eatabliah  hia  right  to  recover  by 
proof  of  fraud  merely.     WttIL  v.  JSknery,  366. 

19.  Diolabatioh  upon  ab  BzFBBn  Wabbaktt,  abaolBia  in  ita  taroMy  ia 
not  anpported  by  proof  of  a  warranty  of  aoondneai  to  the  CKtait  of  the 
vendor^  knowledge.    ItU 
See  Oo-tbkabot,  1;  Dkibt;  EzaoovoBa  abd  Amananui 


SEDUCTION. 

L  FAODai  KAT  BaooTXB  FOB  SxDucnoN  OF  ItoroB  Dauobtbe  Bimw 

with  Dbfbndabt,  having  left  her  father's  honae  with  hia  oooeent 
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doenM  to  Appropriate  lier  time  and  monej  to  her  ovn  mm^  mod  not  In- 
tending to  retnm.    Baifd  ▼.  Byrd,  740. 

t  WoMAV  GAir  NOT  Mahttain  AonoN  70B  HKB  owK  SiDUcnoir.  Wetuet 
y,  Baehert^  159. 

t.  Ktibui ox  OF  SxDuonoN  is  LfADiasaiBLB  vx  Aonov  ior  ^f^i^  of  Pbom- 
ns  of  marriage  to  aggravate  the  damages.    Id, 

SEISIN. 
See  OovBKAm%  %  8;  EzaouroBs  Am  Asaagnauaoan,  90. 

8EPABATE  ESTATE. 
See  HuBEAHB  and  Wob,  18. 

SET-OFF. 

I.  DiBT  AflORunro  or  TnxA.TOB'B  LiFB-nm  oav  sot  n  SB  Oft  agafawt  a 

debt  whioh  aoomea  to  the  ezeontorp  after  the  death  of  the  tertator. 

MiU$  ▼.  Lumphimf  677. 
t  Bquitt  Follows  thi  Law  withBmabpio  Sarmifa,  unlaw  aome  apeeial 

oiTonmitanoea  ooonr  to  justify  an  Interpoeition,  aa  where  peonBar  eqvl- 

ties  intenrene  between  tiie  parties.    Id. 

See  PAfiTNXBaHip,  3,  4. 

SHERIFFa 

DiruTT  Sheriff  Mauno  am  Arrest  in  thi  Lnni  ov  hb  Dutt,  and 
when  sent  by  the  principal  sheriff  to  attend  to  it  In  his  stead,  can  not» 
as  a  matter  of  public  policy,  be  entitled  to  claim  a  reward  ofiGBred  for 
such  arrest.    Skunper  v.  TtmpU^  29C. 

See  Attaohuntb;  Bonds,  5»  6,  8;  Executions;  Indbmvitt,  4;  Prooub,  1, 

3;  Shipping,  2;  Surjettship,  ft. 

SHERIFFS  DEED. 
See  EzRounoNS. 

SHERIFF'S  SALE. 
See  BziounoNS. 

SHIPPmO. 

L  Fart  Ownxrs  of  a  Ship  abb  Tbnantb  ik  ooimoVy  and  aol  Joint  tenants. 

Knox  ▼.  Campbdlt  139. 
%,  Part  Ownrr  of  a  Ship  mat  Maintain  an  Action  en  the  case  against  hk 

oo-owner,  to  recover  his  proportionate  share  of  the  damagee  recovered 

against  a  sherifl,  on  aooonnt  of  his  tortioos  taking  and  detaining  of  the 

▼eeseL    /dL 

SLANDER. 

L  Falbilt  and  Maucioijslt  to  Sat  of  a  Farm br,  that  he  ia  not  able  to 
pay  hia  debta,  that  he  owes  more  than  he  is  worth,  and  that  those  whom 
he  owed  had  better  posh  him,  or  they  would  lose,  is  slanderoos.  PMOip% 
T.  Hctfer^  111. 

1  Damaoi  is  Implird  from  thb  Falu  and  Malicious  Uttbruiv  of  w«rds 
cnlculated  to  injure  another  in  his  business  credit.    /dL 
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aLAVERT. 

I.  8l4TM  ABB  Obarsu  ICbbslt;  theyhftVBiiojftrtMiBMvl^MidoaBBOt 
mdanm  Hm  «aMation  of  a  tmii.    Staeimtm  t.  <7or«Io«»  211. 

&  8l4TM  nr  Waiw  a  I^ni  Hratb  o  Oxtbw  ▼«*  bgr  tha  MMot  nC  tiie  «sb»> 
Bter  Ib  tiM  tana*  for  Ufa  and  ramaindflr-iiMo.  Jokmaom  t.  Cbrpmmimffp 
108. 

8m  Bzbootobs  ahb  AmuinTBAXOBS,  13,  16»  18,  17,  98|  HonABD  Aini 
WiFiy  5;  MoBaoAan,  7;  PossnnoK;  Tbotbb;  Wilebi  t. 

SOVEREIGNTY. 
8m  Qbabts;  Bkatotm  of  IdmrAnoNs,  1;  Taxatuuti  Watbbuiumb^  1«  8L 

SPBCIFIG  PEBFORBCAKGB. 

Pabst  8inn>  bob  SPBOino  Pbbiobmangb  of  ah  Aobbbhbit  so  I«aib 
liABDfl  oan  ohIy  bs  oonmellMl  to  •»»«■*•  a  laifla  oontiiBiaff  the  qmaI 
pfOTiaoiit,  wh«ra  aothiag  wm  nid  m  to  iti  tenii%  at  the  tioM  wImb  tbo 
ACroomont  wm  mada.    Aloa  ▼.  Whitaker,  588. 

8TABE  DBCI8IB. 

L  ScABB  Dboiub.— In  qnastioiii  of  praetioa,  a  doM  adlMNBM  by  a  ooort  to 
its  own  deoiaioM,  oven  thongh  it  may  at  timM  have  erred  or  deeided  dif- 
ferently from  Mttled  adjudications  upon  the  sabjeot,  is  neoessary  and 
proper  for  the  regularity  and  uniformity  of  praotioe^  and  that  litigsnti 
may  know  with  certainty  the  iuIm  by  which  they  must  be  goremed  in 
conducting  their  omcb.    8mUh  t.  Benrff,  640. 

1.  Idbm. — Where  a  previoos  decision  goes  to  the  merits  of  the  present  con 
troveny,  where  the  whole  right  of  partin  is  dependent  upon,  and  is  gov- 
erned by  it»  in  such  obm,  if  the  court  should,  from  any  cause,  have  erred, 
it  is  not  only  proper,  but  it  is  an  obligatory  duty,  to  re-examine  the  opin- 
ion M  prononnoed,  end  if  found  to  be  erroneous,  to  recede  from  it.    Id. 

STATUTE  OF  FRAUDS. 

1.  OoMTBACT  iroT  wiXHiN  THE  Statutb  OF  FRAUDS,  WHBN. — ^An  order  to  a 
merchant  to  send  to  Germany,  end  have  made  certain  sashes,  of  a  valus 
of  more  than  fifty  dollars,  is  not  a  contract  of  sale  within  the  statute  of 
frauds.    Bird  v.  MuhlMriftk,  247. 

8.  AaBBEMXNT  TO  Lbasx  Laiom  is  wtthui  thx  Sxatctb  of  Fraum,  but 
part  performance  will  take  it  out  of  the  statute,  and  delivery  of  posses- 
sion, continued  occupation,  and  payment  of  rent  according  to  the  terms  of 
the  agreement*  are  a  sufficient  part  performance  for  that  purpose.  EaUm 
T.  Whitakar,  588. 

i.  AaBEKMaHT  TO  Ebbot  Stobb  WTTHiir  Seven  Months,  and  to  Rent  the 
same  when  buUt,  for  a  term  of  years,  is  an  agreement  to  be  performed 
within  one  year,  and  is  not  witldn  the  statute  of  frauds.  The  execution 
of  the  lease,  in  such  a  csm,  is  a  complete  performance  of  the  agreement 
Id. 

4i  ScATUTBOFFBAinMi  1CU8TBB  Spboiallt  Plbaded,  and  can  not  be  relied  on 
by  demurrer,  unlev  the  objection  appears  on  the  face  of  the  complain- 
ant*a  bill,  and  if  the  defense  is  not  raised  by  plea  or  demuner,  it  ii 
waived.    Switser  ▼.  8bUe9,  723. 

See  BzEOUTiONS,  27;  Indemnity,  2;  Pabtnsbsbip,  8. 
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statdte  of  limitatiqn8. 

L  SKAlVn  OF  LmXTATIOHB  DOBS  KOT  BUW  AOAZSmT  TBI  SXA.TB.     Hm^  T. 
S.  8TATOTI  OF  LnOZATIOini  D0I8  NOT  Rl7!r  AOAIK8T  AV  HlIB  who  WM  ttDdw 

one  or  more  dlaabflitiei  at  the  time  his  right  aoeraed,  until  all  each  dis- 
abilitiee  are  removecL    MeFarkmd  v.  Stone,  825. 

i.  Statute  of  Ldotatiohb  kat  Bnv  against  the  estate  of  one  tenant  in  oom- 
mon,  withoat  affeoting  the  rights  of  the  oo-tenants  who  axe  vndsr  dis- 
abilities.   Id. 

4.  SxATim  OF  LnciTATZom  Baoivs  to  Buh  only  whsa  a  full  and  oomj^lete 
eanse  of  action  has  aoonied.  Henoe,  npon  a  gnanuity  of  payment  of  the 
debt  of  another,  the  consideration  for  which  is  forbearance  to  soe  fcr  a 
reasonable  time,  the  statate  of  limitations  does  not  b^gln  to  opesate 
nntil  each  reasonable  time  has  elapsed.    Th/omaa  t.  Or^ft^  279. 

&  Plahttiff  Alliqino  Kiw  Pbomibk  to  Kucots  Statutobt  Bab  mnsl 
prove  the  fact  thns  alleged  to  eatitle  him  to  a  verdict.  Ta/yUnr  v.  8pmm% 
619. 

C  BuBDor  OF  Fboof  oh  Jaecm  of  Statdtb  of  LnoTATioini  rests  on  the 
plaintiff;  and  an  instmction  that  the  plea  of  the  statate  is  an  affirmative 
plea  on  the  part  of  the  defendant,  and  that  in  order  to  avail  himself  cf 
it  he  most  introdnce  proof  to  sustain,  is  eRoneoos.    Id. 

7.  STATum  OF  LnoTATioBn  Qmcm  GomiBironro  to  Buv  Ooarorun.  SmMk 
V.  B\ffltt  156. 

6.  GouBTs  OF  Equitt  rats  Adoptid  THi  Statdti  of  LnfiCATiom  by  an- 
alogy.   Id. 

%.  Ddhvdant  Biltiko  UF<ur  thb  SrATim  ov  LaiRAinwB  mosl  show  the 
fMt  that  pats  It  in  motion.  Doe  d.  DammpoH  v.  WfrniM^  TOl 
See  Equitt,  12;  Febubbs,  2;  TRun  Am  ItoKBH»  1%  VL 

enCATUTEA. 

L  Statutb  will  bb  so  Oobstbubd  a8  to  Habmoxibb  wM  tho  niBiitiifiitinB, 
if  possible.    UfUe^  v.  P.  W.  dt  B.  R.  R.  Co..  698. 

t.  Statutb  ENAonxo  that  thb  Owvbbs  of  Labb  lyiog  and  being  on  a  cer- 
tain stream  may  recover  as  well  for  injories  hesotofore  sastained,  as  for 
those  which  may  be  thereafter  sastained,  in  conseqaence  of  any  act, 
work,  or  obstraction  of  the  Philadelphia,  Wilmington,  and  Baltimore 
BaHroad  Gompsny,  most  be  coostraed  as  giving  a  remedy  only  for  those 
injaries  for  which  the  company  was  liable  ander  its  chartsr,  and  not  as 
imposing  new  liabilities.    Id. 

%,  Statutb  Authobizino  Cbbtaik  Aon  to  bb  Donb  Afiobds  Ko  PnononoH 
lor  acts  not  done  strictly  in  parsnanoe  of  the  authority  conferred. 
Hence  If  a  company,  by  statate  anthorised  to  erect  across  *  navigable 
stream  a  bridge  of  specified  dimensions,  or  at  a  particnlar  place^  erects  a 
bridge  of  different  dimenrions  or  at  another  places  it  will  be  answerable 
for  any  damages  resolting  from  the  variation  in  the  dimenslnns  or  loca- 
tion of  sach  bridge.    Id. 

See  CoBBTiTUTioBAL  Law,  5^  9-11;  CBmniAL  Law,  8|  JSauxm  ov  Dmb- 

DXHTO^  1;  EZBOUTOBS  ABD  AOKIRiaiBATOBflb  1^  16|  TbUBBBABB  TWOW^ 

BBS,  9;  Watbbooubsbs,  7;  Wills,  1. 

Am.  Dbc  Tof..  XLIV— 84 
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8m  OoBRnusraa%  C 


8mHhbwav%4. 

8UB800ATIOV. 
17,  19;  Ki 


BUJurrvHUip. 

ov  TiHB  ov  Patioht  ov  A  PMwnKntT  Honw  to  vUflh  CM  €f 
two  lowtfai  Mwnti,  and  the  ottwr  doM  aol^  doM  not  tcImm  lh» 
■■MiHiig      r«{^  T.  Mill,  141. 
1  PftnraiPALli  ADMianoMs  abb  Pbima  Faoib  BranircB  aoaibr 

•ad  Mat  the  bordeB  of  proof  upon  tiMoi.    Stiqplhem  ▼•  (hrm^trd,  6801 

IL  SUBBTT  PaTDTO  Do*  WITH  HB  OWB  KoV-VBOOniKB  Kot!^  OAM 

bM  BOfc  paid  hia  sola.    iHCwr  v.  Ilanttm^  788. 

4i  If  SUBBIT  DiaCHAM>Bi   JODIT   JVDOMBirr  ABAIBBr  HlBlBIT  ABB  ItaB- 

<BFAL»  tha  JadgmaBt  b  aatfaftad  and  ita  Icfd  attoaaj  diBtnijiid.    IfMi 
T.  AaIUNcr,444. 

ii  SvBBRBa  OF  A  Smbblvf,  wbooi  Buotiob  IB  TiKD^  ABB  WBooi  lauuunov 
mo  Qma  wab  Ilmoat^  bat  who  aaamnaa  tta  dntlaa,  aad  tioBOBMi 
abariff  de  fmdU^  oan  not|  baving  volimtarily  boond  tbanuai^aa  for  tha 
faithful  parfonnanoa  of  hia  datiaa»  abaolva  tiiemaelTaa  firam  tbdr  nbUga 
tioB  by  liyaiating  that  ha  waa  Bot  aharig    Johm  t.  towfgarf,  80a 

C  loBBBABAiroB  TO  BcBSufyiuiBBTCoBMPBBATioy.—AaBBdawtandlng  thai 
tima  ahall  ba  gnatad  thadabtor,  and  an  actoal  iorbaanuMM  for  a 
abla  time  to  rae^  though  no  dafinita  tima  ia  apaoifiad,  ia  a  aoiBeiait 
ridaration  to  aapport  a  pcomiaa  to  gnaiaBtaa  tha  debt  of 
J%oaiaaT.  Oq/l,  279. 

7.  flOBBBABABGiTO  BuBio  Lovo  AS  Ibtebbbt  u  AirvuALLT  Pah)^  la  anffkdant 
oonaidamtioD  to  aopport  a  proniiaa  to  gnaiaBtaa  tha  debt  of  aaothar.  /dL 

IL  CkrABABTT  OB  A  VoxD  NoTB  n  ALSO  VoiD^  and  aota  aobaeqnantly  dooo  ao  aa 
to  bind  tha  principal  would  haya  no  retroapaotiTa  inflnanoa  ao  aa  to  vnl- 
idata  tha  gnannty.    Bndtii  v.  ZHcjUmoih  806. 

9.  CkrABABTT  nBorNaaooABLB  whan  written nndaranagoUaUainatnBMB^ 
hot  made  payable  to  no  penon.    /dL 

8aa  BoBii%  4|  BxaomoBi*  17-19;  Ouabdiab  abb  Wabb^  %  8|  Ibbbmbsii 

NBOOTIABLn  LfflTBUMBan^  4 

SUBPBISB. 
Saa  Niw  Tbial,  1. 

8URVBT. 
See  EviDBBCB,  IC 


hxDVL  m 

8UEVIVOE8HIP. 
8m  Huibavd  axd  Wa^  7*  IL 

TAXATION 

L  Bofwm  ov  Taxatomt  m  Kiiuii i  it  AoooiiPAiniairroivPdiwiBovLMM- 

LAnov»«ilbllmltedoii]ybytbe«ztaitofthftlpofipar.    BaMkr.MMh, 

488. 
!•  Flow  Of  TAJusnm  OfMUTM  ufow  all  PmnMit  AKPFmonast  brigm 

ing  to  tlii  body  polilio.   Iti  willngniahmwit  oo^  nfwr  to  bo 

/d. 
I.  PaogMBW  BMPUiTiDiy  FteEiioKomI)aii«B!ioC?oiMMMaCTiDiybo 

/d. 
4  BnuMBOAW  Xmflotbd  within  THi  Stats  mat  n  Tazbd  uadMmgmwml 

qpdiBODOoWyyingotoxonaU|Mir>nnolootito,althoo|^ii^|obi^ 

obI  liowMd  midor  tfao  Uwi  of  the  United  StotM.    Id. 
ib  TaammAL  BocATsoFGimiy  or  ANOfrBXBSTATi»  wboBomplofodbittii 
Is  aa  mooh  tho  rabjooi  of  taxation  as  yi'oymtiy  of  the  «»•  Uid 
to  oar  own  dtimo;  and  the  faot  that  It  la  aloo  ekowbi  ImU 

■djoot  to  tiTatkn,  Janot  a  ouwinmitanDa  which  intwiwaa  wWk  tha  «r> 

dtm  of  tha  powar  in  the  atate  wh«a  it  is.    Id, 

See  OomiTUTixwAL  Law.  1 

TBKANT8  IN  OOMMON. 
See  Oo-oarABor. 

TOLLS. 
See  OoBPORATiom. 

TBBA8UBT  NOTE& 
Ike  NaoonABLi  ImiBram;  C 

TRESPASS. 

!•  Jmv  KAT  Aujofw  iHmnr  on  Hisnb  FMnmi  in  trM|—  thmfor  fnm 
tlM  ooauMBoenantof  the  raity  if  they  think  pfopv,  and  may  eren  giva 
extra  damagea  if  th^  think  the  eiroonutanoee  of  tlia  oaie  leqniia  it. 
DthmI  t.  ifon,  188. 

I.  Mbasubb  of  DAMAOia  IN  AN  AcTiON  ov  Tsav AflB»  lor  takipg  and  eaUing 
the  perennal  |irotietty  of  one  pemn  nnder  an  exeentloB  agunet  aaotlMrt 
ie  the  Tahie  of  the  owner^  interest  in  the  property  sold.  Bom  v.  Aory^ 
12L 

8eeOoiiOEAXiON8|  14;  Go-onanot,  1;  DnBuar,  8;  SncTMBNT,  8;  BavRT. 
10^  111  BniKncB,  17|  Hiohwatb,  2;  HunANB  and  Wiri^  8|  Luvno- 
Tiioim.  \f  4. 

TROVER. 

lilAMJBa  on  DaMAOM  in  TlU>TKB  IS  GSNSBALLT  TaLDB  OV  PaOgMBTI  at 

.  tike  tiflM  of  the  eonyersion,  with  interest.  Hot  an  agent  w1»  pwrsliaass 
isBBala  sUtss,  not  knowing  at  the  time  that  the  title  thoato  wae  not  in 
his  vendor,  will  not  be  liable  for  the  Talne  of  ehUdien  of  soeh  slavas 
bom  after  the  deUTsiy  to  his  principal^  and  bstos  dsnuHid  made  or  aaH 
broni^t.    Lee  v.  JfaOaPC,  498. 

See  AoBNOT,  9;  Go-tsnan€T»  I. 
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TRUST  DEEDS. 

8m  AlBIOVMXim  fOB  Bfl»£FIT  OP  CBBOXOBflL 

TRUSTEE  PROCES& 
8m  AxTAGHMXim,  2,  8. 

TRUSTS  AND  TRUSTEES. 

1.   A^**""-»"^  WRBOUT  OoVfllDIBATION  TO  BUOUTB  TbUCT  DI  fOTOQ^  to 

act  binding;  bat  where  the  trust  is  aotiukUy  undertaken  end  onmnnMeed, 
equity  will  enf oroe  it.    SwUttr  ▼.  SkUea^  72S. 

%  DnD  TO  Two  Tbuvrbs,  mtt  ExnotTTSD  sr  Ohlt  Oks  of  Thuc,  »  Om- 
pum  end  operetiTe  m  a  oonveyance  in  tmst.     TennatU  ▼.  SUmeift  SIS^ 

IL  IkuCT  ARUiiro  IBOM  Iluboal  TBAHaAOTXOH  HAT  BB  Ehiobcid  In  lever 
ef  innooent  perty.  Henoei  where  a  tmstM  lor  ereditoie  of  an  ineolTent 
oombinM  with  otiiers  to  obtain  from  the  govemmflnt,  in  tend  of  the  law^ 
the  liifd  title  to  oerUin  land  oonveyed  by  the  debtor  to  each  tmslee^  the 
ereditoTB  of  the  InsolTenti  not  being  partiM  to  the  fraad»  may  enf  oroe 
agunet  the  trastM  the  tmst  exietlng  in  their  lavor  in  the  properly.  Jfil- 
ktr  V.  DaMmm^  716. 

4  Tbubtibs  abb  mot  Allowbd  to  Dbal  with  Tbuot  EacATB  for  their  own 
benefit.    Id. 

ft.  00«7BT8  OF  GHABOKBT  NbVBB  PBBMIT  TbUBRBS,  OF  miB  OWV  AUTBOB- 

1TT»  TO  Bbbax  IK  VFOB  THB  Cafieax.  of  the  trost  fond.  To  sanetion 
the  expenditure  after  it  hM  been  made»  would  giro  a  lioense  to  UmtoM 
that  would  endanger  estatee  oommitted  to  them.  Httber  ▼.  WUkmmm^  Mtt. 

C  LlABILITT  OF  TBUSraa  FOB  TBUBT  PBOPBBTT  IB  THB  PO88B88IOB  OF  THB 

Bbmbpiciabt. — In  a  bill  by  the  beneficiaries  against  a  trostM  for  an  ao- 
oonnting,  it  was  held  that  the  trustee  ought  not  to  be  eharged  with  the  loss 
of  a  slare  taken  from  the  benefioiarles  in  Tenneesee,  upon  a  Judgment 
sgainst  their  grantor^  and  which  the  tmstM  residing  in  North  Oko- 
Una  fsiled  to  reooyer  before  being  bazred  by  the  statute  of  limitations. 
Id. 

7.  Obbditob  Nibd  bot  hatb  Judombht  at  Law  to  Uaibtain  Bill  AOAonr 
Tbustei  for  creditors  of  the  debtor  to  preTent  the  trastM  from  abusing 
the  tmst  and  appropriating  the  tmst  fond  to  himself  or  to  the  debtor, 
where  such  bill  is  filed  on  behalf  of  the  plaintlfl^  and  all  other  crediton 
who  chooM  to  come  in  with  him  under  the  deorM  and  prove  their  debts. 
Mmer  ▼.  Dawd9(m,  715. 

t.  GksTUi  QUB  Tbubt  oak  not  Call  fob  thb  Lbqal  Traui*  when,  from  the 
nature  of  the  trast,  his  ownership  is  not  immediate  and  abMlute,  and 
when  it  would  defeat,  or  put  it  in  his  power  to  defeat  or  endanger  a 
legitimate  ulterior  limitation  of  the  trust    Baitie  v.  Petymy^  59. 

H  Act  of  1812  of  thb  Revibbd  Statutss,  o.  45,  ana  4,  kd  hot  Mbav  to 
Chabob  the  nature  of  trusts,  the  relation  between  the  trastM  and 
Mitei  gae  <nM(,  or  the  rights  of  the  latter  against  the  former.  ItwMnot 
Intended  to  embrace  casM  in  which  the  trastM  oould  not  Tolnatsrily  eon- 
▼ey  to  the  eetiui  que  trtut  the  legal  estate,  without  inouxing  a  breach  ol 
trust  to  other  persons.    Id. 

M.  Wrbbb  LiOAor  is  Oivbb  to  A.,  in  Tbubt  roB  B.,  wrh  a  Ldotsxiob 
OvBB  UPOB  HU  Dbath,  B.  can  not  compel  A.  to  oonvey  the  l^g^  titto 
to  him.    Id. 
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11.  WHsuiTHBGoiJBiraAy  voTDicaiuiACk>iiynrAvoBOF«miLw>ALTrfu 

at  the  salt  of  the  eetiui  que  trualf  the  trufftee'e  eetate  would  not  be  di- 
veited  by  A  ahflrifPe  tale  under  ezeootioii  against  the  cefttiigtieCniaf.    /dL 

12.  Statdts  Of  LiMiXATioNS  Bum  ih  Case  of  Trust  Ebtatx  in  favor  of  a 
■tranger  in  axoluaive  advene  poeeenion  against  both  the  trustee  and  the 
eeituU  que  truti^  whether  for  life  or  in  remainder.    SmSUe  ▼.  B^fitj  166. 

18.  CoHVKTANOB  ST  OsM  OF  Sbvx&al  TBUffrxxs  of  an  estate  is  manifestlj 
defective,  bat  an  entry  thereonder  is  sufficient  to  set  the  statnte  of  limi- 
tations in  motion  against  the  trustees  and  eestei  qw  tru$U    Id, 

14.  UTMon  Good  Faith  is  Biquibko  whe&b  Fibuoiabt  Bvlatioh  Bznn» 
In  all  transactions,  so  as  to  prevent  nndne  advantage  being  taken;  and  If 
in  each  a  case  there  is  any  sospioion  of  artifice  or  nndne  inflnsnos^  ^V^ 
will  pronomoe  the  transaction  void.    Jman  v.  Tomtmimf  448b 

9m  Aqsnot,  10;  ABStoinaxm  fob  Bknifit  of  Gbbdisoos;  Hoibahb  An 
WiFi»  11,  12;  Mabbiaob  SsTTUooans,  2;  Slatsbt,  1;  ▼■■sob  Am 
VniDBB,  8;  WnxB,  4,  6. 

TUBKPIKES. 
See  OoBFOBAnoxB»  12-14. 

USUBT. 

L  It  n  wm  Ububt  m»  a  Pkbson  to  I>i80017Vt  OomaBOiAL  Paf^b,  nd 
dednet  the  Intoest  at  the  time  of  the  disconnt.    Patrier  v.  CmuhUf  888. 

t.  Iv  I>i800UMnHO  CtomnmofAL  Pap^b,  It  n  not  Usubioub  to  Bacssov  the 
MoHTH  AB  Tbxstt  Datb,  the  year  as  three  hnndred  and  sixty  days,  and 
eompnie  the  Interest  at  one  half  of  one  per  cent,  for  thirty  days.    Id. 

i.  Whxrb  It  n  Actbxbd  to  Bbnbw  a  Noti  Bvxbt  Sixty  Days  for  the  samo 
amonnt,  npon  paying  the  disconnt,  and  npon  the  renewals  eveiy  sixty- 
fourth  day  is  charged  for  twice,  the  notes  are  not  usurious.    Id, 

4.  If  A  UsuBious  Kon  is  Otvxn  fob  a  Valid  PaB-nasriKo  D^bt,  it  will 

not  cancel  the  pre-existing  debt;  that  will  remain  unsatisfied  by  the 
nugatnyand  void  security,  and  the  creditor  will  be  remitted  to  his  orig- 
inal title  thereto  and  remedy  therefor.    Id. 

See  MoBTOAon,  2,  8. 

YENDOB  AND  VENDER. 

I.  VmDOBy  UVDKB  A  GoxTBAOT  FOB  THB  Salb  OF  LiVD^  after  he  has  besB 
notified  by  the  vendee  of  his  refusal  to  complete  the  purchase,  may  re- 
sell the  land,  and  hold  the  vendee  liable  for  the  stipulated  penalty. 
Bane^  v.  KiUmer,  100. 

5.  BLaonoH  Onox  Mads  is  Ibbxvooablb.    Id, 

t.  VXNDOB  BlFRMKNTlNQ  THAT  BmTIBI  TbAOT  CAM  BB  AOQUIRBD  UmMtL 

Wabbamt  which  he  holds  for  a  certain  number  of  acres,  when  part  of 
the  tract  only  can  be  legally  acquired  thereunder,  and  thereby  inducing 
the  vendee  to  enter  into  articles  for  the  purchase  of  the  land  acquired 
by  said  warrant,  and  subsequently  procuring  a  warrant  for  the  residue 
of  the  tract,  will  be  treated  in  equity  as  a  trustee  ^x  malefich^  and  in 
ejectment  in  the  nature  of  a  bill  for  specific  performance,  the  ventlee, 
upon  proof  of  such  representations,  can  recover  the  entire  tract  7)f$tm 
V.  PosMNore,  181. 
4  Vbhdb^  Nbvxb  ih  Possbssiosi  is  not  Liablb  fob  Iittxbbst  on  unpaid 
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i^  ▼■vDnKnDMorATSftT^DnxiBovIlnDflDTniwftiQBbBoimoviB 
hitplMtoaBiolionbgrilMTvadarforilM  piircihiiii  ittonay,  tlie  pica  ■!■ 
I^giag  a  fiilara  of  Um  plaisliff  to  matatAm  %  dMd,  owraBof  Dubhuoi  ▼• 
Aoyer,  6  Afk.  407,  and  i^^M  T.  ^ifcm,  U.  419.    AiriCA  t.  Aaiy,  640. 

C  TnrDOB  mur  TDrmft  OovrxrAXOB  avd  Dbiaxd  Powsun  lliwsr  ol 
ipaodM,  bcCora  he  omi  malntoin  mi  aolmi  for  tlia  pndMM  prioa,  npon  an 
•graenMnl  lor  this  nio  and  porohMO  of  tlio  land,  wlawa  tlia  aHpiilatfciai 
of  tha  paiiioa  am  dopendnt    /d. 

T.  IiftBii->AflnamfBiiTBTVsirn»orBoiiDiQBPirMKAnlfio8nTOBwl^ 
tha  aolion  k  broo^M,  dooo  noi  aflaoft  hk  d«ty  to  toBdor  aooBvojjaiioo  a^ 
doBMBd  pajmanl  of  the  piirdiaaii  moMgr  balora  tha  faiiq(fa|g  of  tha  aa- 
Hoa,aa  mdar  owr  atoitato  tha  awignmant  of  m  wrJtiagohUgalniy  doaapal 
daptlf^ihadafinJtot  of  any  daieaaa  ha  may  haya  had  agiiDattha  papain 
Id. 

C  YnmsB  nr  INwmiwtoir  mat  Bnnv  Aonoa  voe  Powsufli  MoHxr  wtthosl 
aanandarlQC  poanaiioBf  if  tha  Tandor  ia  anabla  to  malrit  titia  aooordim 
to  hia  agraaoMnt»  and  tha  ycndor,  in  aooh  %  oaae,  nmat  naoliid  tha  agvaa- 
acnt  and  ana  for  tha  poaiaMJon.    6teM  t.  Bmakamt  158. 

•.  YwKoaM  DOM  «0T  Waits  Qmnonoam  to  Vbvdob%  Tma  nr  Takow  Poa- 
nanoir  nndar  an  agraamant  to  oonvqr  if  ha  waa  ignoimnt  of  tha  daloel 
atfthatima.    Id. 

Ml  BviDnnni  Tt^'M"*^  Suapioioif  vbav  VivDon  Hcima  mntm  FBAUixTLm 
OomrxTAiRfli  to  him  aa  eraditor,  by  n  fuUng  debtor,  thoogh  noi  amonnt- 
laf  to  dear  proof  of  f rand,  ahonki  be  lefk  to  the  Jniy  in  an  aotioB  by 
aaoh  Tondor  againafe  n  pnrohaaer  from  him  to  reoorar  tha  pmahaaa  mooiy 
for  the  prenuaaa,  wliara  the  latter  defends  on  the  gronnd  of  n  daieot  in 
thatttla.    Id. 

VL  Vbvdok'b  TriiB  must  n  BKroin>  Doubt,  or  ha  ean  not  oon^  tha 
pnrohaaer  to  take  the  Und  and  pay  the  pnrohaae  money.    Id. 

Hi  OmrnnrAiroB  of  Land  SunnBor  io  Qcttbibt  inmsR  GomrAxr  to  Gov- 
▼sr  **olearof  all  inonmbmnoeB,*'  doea  not  aatiafy  it,  and  the  vendee  ean 
not  be  oompelled  to  take  the  land  with  oompenaatlon  for  the  inom- 
branoa,  and  tha  Tendee's  Icnowledge  of  tha  eriatanea  af  the  qnitNnt 
ahortly  after  the  baigab,  and  making  n  payment  tiMNon,  do  not  alter 
tfcaoaaa.    Id. 

VERDICr. 

flea  Just  avd  Juaon,  8»  IS;  Puiadiho  Am  PluflBC%  9^  U^  17* 

WAOESa 
See  OAMnrck 

WABRAKT8. 
flea  JuanoBa  of  tbb  Piaok 

WABRAinr. 
Bee  OonvAHiB^  1;  Dnoa,  1,  2f  fllAUiL  t4f» 

WASTE. 
See  iNJUircnoiia,  2. 
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WATEB00UR8BS. 

L  Ctaum  WW  ram  Statiot  Laxub  Aojomiiro  Ritibs  do  noi  di^wlil  of  Hi 
powMO  to  imprare  DOTigition  Olid  to  do  aU  Mte  <«ntiil  tiMratou  Dub* 
agw  llMnbgroooMioood  to  indiTidnols  tio  ilcumiMii  oAtgw  kifmrim,  Bu^- 
kif  T.  P.  W.  S  B.  R.  R.  Otk,  on. 

&  Vatwabui  Rims  Bitoiro  to  tbb  Svatb;  and  tho  ttefeo  vIolotM  bo  pri- 
vmto  right  of  pwiNaftj  when,  for  great  pablio  poipoaea,  it  oaea  noh  rivon 
■0  aa  to  impado  or  daprlra  indiTidoab  of  thair  aoonatomad  naa  of  tham. 
Id. 

IL  Natioabu  Bnmui  mat  n  Oaamuoyau  oe  Clobidct  AuTHaarri  ot  Tea 
9eatb»  in  tfaa  abaanoa  of  any  lagjalatfon  by  ooBgi'aai  on  tfaa  anbjaot    id. 

4k  iMmTiDVAis  HATB  No  Gausi  OF  Aonov  fOB  CumoQf  BxiBonHi,  OB  Ob- 
woBOarao  a  Katwablb  Rnnat,  whan  dona  by  tha  aiithotity  of  th« 
ateta,  thoogh  banafita  and  adTantagaabaforaa^ioyad  by  tham  nratiiaiabj 
ont  oA    Idm 

IL  TBATPLAnraxn^DAMOMtBOOfaKATIOATIOHnNoDlfBmBtOBBI 


for  obatraeliQg  tha  flow  of  watar  to  hia  ndU.    HMtt  t.  PIm»  701 

f.  SfBBAM    or  WaTKB,   WbBGB    has    BBBT    DnrXBTID   FBOH  ITS  NAXOftAl. 

GBAmnL  by  reaaon  of  an  nnnaaal  freabat,  and  allowad  by  an  adJofBlBg 
propriator  to  flow  oror  bii  hmd  for  tfaa  pariod  of  ten  ymn,  withoat  ob> 
Jaation»  aan  not  ba  reafeored  by  him  to  ita  original  oooraa.     Waodimrp  ▼• 

?•  ScATOTB  OF  1808  OHLT  AuTHOBiSBi  THB  EEBonoN  of  ndsm  tit  A  nsTigaMa 
atiaam  for  tfaa  porpoaaa  of  foniahing  water  power,  and  not  for  tha  pnr- 
poaa  of  iireatiing  a  baain  aa  a  harbor  for  raf tk  Oommoutnmltk  ▼.  Cfkmrck, 
112. 

1  Buonoir  of  a  Dam  in  a  Kayioablb  Stbiam  is  Pbima  Faou  Iitdictabli 
as  a  nniaanoa  at  oommon  law;  and  a  defendant*  wlw  daima  tfaa  tight  to 
avaot  and  maintain  aooh  danif  nndartlia  proviaionaof  tlie  atatntaof  IflOSk 
most  show  it.    Id. 

fl.  RAnno  Watbb  bt  Dam  abotb  rb  Natubal  Lbtb^  in  tfaa  part  of  tha 
ohanaalof  a  atream  owBod  by  anotliar  riparian  propriator,  doaa  not  gjf 
him  Bright  of  aotionnnlaaa  apaoialdamafBa  are  aboaiiowB.  Gmnmw, 
ifcJBt,268. 

Sea  Oobpobatiohs,  fi^  9,  111  JvooMian^  •. 

WIFBTSBQUITT. 
Baa  HusBANB  abd  Whs,  4. 

WILLS. 

L  Lmblaiitb  Aof  mat  Dbibat  a  Will  iatendad  to  ba  aarriad  ost  in  t&a 
fMora.  So  Bbaqnaatfartonded  to  amaneipata  alBTii^  valid  at  tha  death 
of  tha  taatator,  may  ba  BToidad  by  an  aot  of  tha  i^gfcdatara  at  any  tima 
before  it  ia  oaiiied  into  aflboti    .Alsdbmm  t.  OottlON,  941* 

•.  Ibtibt  or  THB  Tbstaiob  id  Gbbaib  a  Sbpabatb  Srasb,  wImb  olear. 
most  pravail,  as  BO  fotBMl  words  are  aaeaaeaiy.  HenoSbWliereateatator 
gBva  oertatB  davaa  to  hia  aister,  aad  than  added,  *'afaioa  writing  tlia  ba* 
qnest  to  my  aiatar,  I  Imra  roflaeted  that  ahe  might  marry  aoma  man,  wlw 
wottld  aqnaodar  her  property,**  and  then  givee  tlie  property  to 
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''ferMTMidharhdn'beMAV'HwMlMldtluit  she  tooktht 
hm  MpMata  lue.    Beai^fbrt  ▼.  CoUier^  821. 

t,  BiQuxsT  TO  THB  SiFABATB  Usx  OF  Av  Uhxabbibd  Womak  is  Ttlid,  and 
an  after-tak«n  hubaiui  aoquirM  no  interest  in  mich  property.    Id, 

4.  ComsBUonoH  or  Will.— CSUom,  *'  In  tlie  ntmort  oonfidenoe  in  my  beloved 
wil»»  I  leaT*  to  her  all  my  worldly  goods,  to  aell  or  keep  for  dirtriba- 
tion  amongrt  oar  dear  ohildren,  aa  die  may  think  proper.  My  whole  ee- 
tate^  nal  and  penooal,  are  left  in  fee  simple  to  her,  only  requesting  her 
to  make  an  equal  distribntion  amonget  onr  heirs;  and  desiring  her  to  do 
lor  sone  of  my  faithfol  swantSy  whatever  she  may  think  will  most  eon* 
daoe  to  their  welfare,  withoat  ngard  to  the  interest  of  my  heirk  Of 
oooxae  I  wish  first  of  all  that  my  debts  shall  be  paid,"  was  oonstmed  to 
mean  that  the  widow  was  vested,  snbjeot  to  payment  of  his  debts,  with  tfas 
l^gal  title  of  the  whole  estate,  with  the  benefioial  ownership  during  her 
life,  in  tmst  at  her  death  for  the  children  of  herself  and  the  testator,  who 
take  a  vestsd  remainder  in  fee,  to  be  enjoyed  at  her  death,  or  earlier,  at 
her  eleotioo;  that  she  has  anthority  to  make  distribation  of  said  estate 
amongst^  or  advanoements  to  said  children,  so  that  they  ultimately  io> 
oeive  each  an  equal  share;  that  she  may  bestow  a  reasonable  portion  In 
behalf  of  the  slaves;  that  ahe  may  sell  any  of  the  estate  for  any  of  tfas 
above  purposes.    Hanriaom  v.  Harriaon^  365. 

ft.  PanoATORT  WoBDe  abs  Tbsatbd  as  Imfkbatxvk,  and  Cbxativo  a  Tn« 
where  the  objeots  of  the  precatory  words  are  certain,  and  the  snbjeoti 
contemplated  are  also  certain,  unless  n  clear  discretion  or  choice  to  aet 
or  not  to  act  be  given,  or  the  prior  disposition  of  the  property  import 
absolute  or  uncontrollable  beneficial  ownership.     Id, 

f.  BzoLuaiON  Of  Knr  in  a  Will  will  not  be  operative  against  them,  nnlsss 
there  is  a  valid  disposition  of  the  property.    EUukautn  v.  Qmrdmiit  241. 

7.  LnoTATiON  OvsB  ON  Failubb  or  IssuB  IS  Good  as  Ezbodtobt  Devib^ 
where  a  testator  devises  to  his  daughter  for  life,  and  after  her  death  to 
Boeh  ehild  or  children  as  she  now  has  or  may  have,  in  fee,  and  if  ahe 
'*die  witiiont  issue,"  then  over.  The  generslity  of  the  word  ''inoe'*  is 
TCStrained  by  the  words  "child  or  children."  Per  Oibooo,  C.  J.,  and 
Kennedy,  J.    De  Haaa  v.  Buim^  201. 

t.  Dbvibb  to  M.'8  '*  Hxnts"  Convstb  no  PaorxBTT,  unless  M.  dies  before 
the  testator,  for  "  no  one  can  be  an  heir  during  the  life  of  hia  ancestor.*' 
Clark  V.  Momiy,  229. 

9.  Dxvisb  IB  Void  roa  Unckbtaintt  where  it  directs  real  estate  to  **  be  aold 
and  the  proceeds  to  be  laid  out  in  building  convenient  places  of  worship 
free  for  the  use  of  all  Christians  who  acknowledge  the  divinity  of  Christ 
and  the  necessity  of  spiritual  regeneration.*'     WkUe  v.  Uwvernly^  92. 

lOi  BiQintST  D  Void  for  Indbfinitenbsb  and  Uivobbtaintt  where  it  is  given 
*'  to  be  applied  to  foreign  missions  and  to  the  poor  saints;  this  to  be 
disposed  of  end  applied  as  my  executor  may  think  the  proper  objects 
according  to  the  scriptures;  the  greater  part,  however,  to  be  applied  to 
missionary  purposes."    Br%dge%  v.  PleaaoiUa,  94. 

11.  0OOTBINI  OF  Cr  Pbbs  dobs  not  Obtain  in  Nobth  Cabouna.    Id, 

12.  Bbqubst  for  Rbuoiovs  Chabitt  most  bb  to  Sokb  Dbrnxtb  Pubfosb, 
and  to  some  body  or  association  of  persona  having  a  legal  existeiioe  and 
with  capacity  to  take.    Id, 
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Ul  Taiwibli  PBomTT  n  Alwatc  SuBnor  lo  m  OwHim'k  ob  Burm- 
oiABT'i  Don,  and  by  Um  um  of  no  temifl  or  ark  ohi  |»opwl>y  bo  giroa 
lo  a  man,  or  to  anothor  for  biin»  ao  that  be  may  oontiikiie  to  oojoy  It  or 
dariTo  any  benefit  from  it|  and  at  the  aame  time  defy  hie  oiediton  and  | 

deny  them  aatii&Mtioo  thereout.    Mebane  ▼.  Jiebame^  102. 

IC  GftlDITOBS  MAT  Bl  BTOLfTIIBD  VBOM  SATUrACTION  OUT  OV  FftOnBTT  bj 

aolnding  the  debtor  horn  all  benefit  from  or  intweit  in  the  property,  by 
raeb  a  limitation  aa  will  determine  his  intereat  and  make  it  go  to  aome 
other  pMHB  open  the  oontingsoay  of  hla  bankmpitqy  or  inaol^eney.    id, 
flee  Kquitt,  12|  Boomnon^  7i  Tbubi  Am  TmownaBt  10. 

WXTNESSBS. 

L  Willi  Ml  Equtallt  IiRBBMffKD  ott  both  aldoa  la  oompetoal.  Biwm  ▼. 
O'JMeiHSIM. 

1  WmrxiB  n  IvooMraxBR  if  the  testimony  he  iaeapaotad  togh*  wonld 
ereate  a  fond  for  hia  own  benefit.    /dL 

1  AaaioNOB  of  a  Gbosb  dt  Aoiion,  Aiamomau  tbm  FfcAomivoB  the  no- 
ord  may  teetify  when  it  appean»  tiiat  the  aarfgnment  waa  Bnda  in  the 
Qanal  ooniee  of  boaineea,  and  without  any  intention,  eltlier  eipwornn- 
derttood,  of  anpporting  the  olaim  by  the  oath  of  the  aaajgiinr  Pkbmqf 
Traeeift  110. 

1  Pabtibs  and  Pbbbons  Intebbstbd  abb  Bbooobibbd  as  Otmrmnart  Wit- 
irB8Bis  in  reepeot  to  the  facts  and  oircamstanoeaneooaaaiy  to  lay  a  foond-  ' 
ation  for  eeoondary  evidence  of  a  \%Titing,  aa  that  a  searoh  baa  been  mads 
and  it  oan  not  be  found.    Jman  v.  Toubnin^  448. 

•k  Dbawbb  of  a  Notb,  in  whosb  Favor  an  Awabd  nnappealed  from  wai 
made,  is  not  a  oompetent  witness  in  a  suit  thereon,  althoogh  at  the  timt 
his  testimony  is  offered,  he  is  a  certi6ed  bankmpt,  and  withont  any  in- 
terest in  the  event  of  the  suit.     Wo{f  v.  Fhdt^  141. 

1  WiTNiaa  18  Inooxpbtbnt  to  Pbotb  a  Fact,  which,  if  it  operate  at  all, 
mast  operate  to  his  own  diaohai|(e  in  the  suit,  as  well  aa  that  of  another 
defendant,  who  ia  hla  aorety.    /ones  v.  jETays^  70. 

f .  Monet  Paid  Voluxtabilt,  with  Full  Knowlbdob  of  cbb  FAon»  oaa 
not  be  reoovered  baok;  and,  therefore,  a  person  to  whom  anohn  payment 
has  been  made^  ia  n  oompetent  witness  for  the  party  who  Bnda  the  pay- 
ment to  him.    Beecker  v.  Buckingham^  080. 

%»   WbBBB  PbBSON  OvIBBBD  AB  W1TNB8B  BAD  GlTBB  BOBD  OF  iHDBMBm 

to  the  party  sailing  him,  whioh  the  lattsr  delivered  up  before  the  trial, 

in  order  to  qualify  suoh  pereon  to  teatity,  he  will  be  n  oompetent  witness. 

Id. 
H  Wrnbbs  n  voT  Bdqualoibd  bt  Inoidbbtal  abd  Oobtibobvt  Intbbbct 

in  the  reenlt  of  a  suit  arising  from  the  fact  tiiat  he  la  liaUe  to  a  similar 

oontroferay  with  one  of  the  parties.    BiddU  v.  Dkoon,  207. 
10.  Bbfobb  Cbbdit  of  Witnbss  can  bb  Impbaohbd  by  proof  that  he  has  made 

statements  out  of  the  oonrt  oontrary  to  what  he  baa  testified  at  the  trial. 

It  is  neooaaary  first  to  inqnireof  the  witness  liimaelf  aa  to  the  time,  place, 

and  person  Involved  in  the  supposed  oontradiotion.    Sealp  v.  State,  041. 
IL  Whbbb  W1TNB88  HAS  NO  Rboollbotion  of  a  oertain  eonwirition,  the 

party  eroas-examining  him  as  to  that  hat  may  ahow  by  othsr  witosssui 

that  ha  did  have  anoh  a  oonversation.    Id, 
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to  PftnoirsBli  Idbhtitt  0411  vot  u  ONU^nBAUt  la- 

>bj  m  wiln—  who  tMtifi<t  that  Iwliad  ipiriMrtmHa  oompatty 

vllh  aaothv  todhridiidt  at  a  time  oomspoodfaig  to  tha  tiao  of  the  night 

whoD  tha  hondflUla  took  plaoav  andoBO  liniflof  ovoolog^  and  had 

fiad  hfaMalf  tiMt  oblooti  ooold  not  ho  distiaotlj  diMraad  aft  tho 

altoatad  from  tho  paftiaa.    Id. 

Baa  Bviikiiioi^  20;  laiAVRT.  iL 
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